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1 

2 
3 
4 identification.) 
5 
6 
7 a Witness herein, called for examination by the 
8 Plaintiffs, under the Rules, having been first duly 
9 sworn, as hereinafter certified, deposed and said as 

10 follows: 

(Thereupon, Plaintiffs' Exhibits 1, 2 and 
3 to the deposition of John Paul Conomy, 
M.D., J.D., were marked for purposes of 

- - -  
JOHN PAUL CONOMY, M.D., J.D., 

11 CROSS -EXAh4INATION 
12 BY MR. LANDSKRONER: 
13 
14 one of the attorneys that's representing Dewey Jones in 
15 the case filed in Common Pleas Court. You have been 
16 retained as an expert in this case. 
17 
18 today. I ask that your responses are verbal. I know 
19 you've had your deposition taken before. If you don't 
20 understand a question, please stop me, ask me to 
21 rephrase it. I don't want you to answer a question 

Q. Doctor, my name is Jack Landskroner. I'm 

I'm going to ask you some questions 

22 
23 
24 

25 

Page 5 
1 
2 
3 
4 
5 
6 
7 
8 
9 Q. So you will stay in this building in your 
o new position and continue to operate as you have, but 
I with a new entitv? 

.7 A. At least through the day. 
:3 
4 entity -- is that a large group or is that a small 

Q. Okay. Who else is involved in the new 

5 
6 
.7 Q. The new entity which you've just become a 
8 part of. 
9 

10 neurosurgeons, myself, but we're in the process of 
!1 enlarging and expanding that group. 

A. It presently consists of several 

!2 !3 

!4 
15 within that group? 

Q. Do you have any administrative duties 
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I A. I assist in structuring the group, in 
2 reviewing peoplc who might bc candidates for 
3 association with the  TOU UP. It's really not a highly 

5 titled rolc. 
-1 formal rolc, it's not a designated role, it's not a 

JONES VS. DIA , M.D., J.D., 09-04-9 
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I be helpful. 
2 

3 record.) 

5 Q. Doctor, you've now had the chance to go 

(Thercupon, there was a discussion off the 

3 BY MR. LANDSKKONEK. 

6 Q. The position that you held with Innova 
7 was, one of the positions was director of professional 

6 through your vitae and indicate with marks on the side 
7 of relevant publications which may pertain to issues in 

8 
9 

Page 7 
I today dated July of '97, do you have any other 
2 curriculum vitaes that you use either in the course of 

io  Q. You will not be maintaining a position Q. You mentioned earlier that there were a 

Page S 
I simplification. 
2 (Thereupon, Plaintiffs' Exhibit 4 to the 

16 listed Collis-Kim Group on it. Is there anythmg else 
v as of July of 1997 that has not been 

19 Q. For purposes of the record, let's mark 
20 this as Exhibit 4. While we're doing it, I premarked 
21 the report that you've provided related to your review 
22 of this matter dated May 7, 1997 as Plaintiff's Exhibit 
23 1 with your shortened version of the cv attached to it, 
24 Exhibit 2 is a report dated July 14, 1997, and Exhibit 
25 3 is a report dated July 17, 1997 just for 

3 your spceches or your presentations or publications'? I 3 
1 A. No; that's the only cumcuhm vitae I / 4  

5 have. I I  5 identification.) 

deposition of John Paul Conomy, M.D., 
J.D., was marked for purposes of I 

6 Q. The copy that we were provided did not 1 6 BYMR.LANDSKRONER: 
7 have the publications attached to it. All your I 7 Q. Doctor, you have in your history been 
8 publications, with the exception of the few that you 1 8 involved in a fair number of medical-legal cases. Can 

9 you give me a number, how many times you've been asked 

15 Q. Great. If you'll note those, that would I 

18 
19 
20 Q. You've reviewed more cases in the recent 
21 years than you have in the past'? 
22 A. Yes, I would say so. Again, it varies 
23 from year to year and typc of case to type of casc. 
24 During the years 1 was a research fellow, for instance, 
25 I don't rccall reviewing a case. During the years I 

I 
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Page 15 
I Q. Have you ever sat on any boards or review 

9 Q. I'm taking more specifically along the 

14 income is related to your review of files in 

7 Doctor, I don't know if I asked you 

Page 17 
1 Q. Since that time have you had another great 

!O 20 Q. Doctor, you're a Board certified 
!1 21 
i2 22 

2 A. A combination of writing, teaching, 
3 Iccturing, work such as this, involvement in medical 
4 organizations, constitutive work to medical 
5 organizations and health systems, some work for 

:3 Q. Doctor, who is your malpractice insurance 123 Q. And you passed your Board certification in 

22 A. Correct. 
23 
24 Bar examination? 
25 

Q. Do you have any intention of tdung the 

A. I don't know. I can't see myself doing 

:4 carrier? 24 March of 1972? 
1.5 I25 

4 Q. Have you talked to any of the other 
5 attorneys in this case aside from Mr. Malone and 
6 
7 

8 Q. Are you familiar with any of the I 
9 defendants in this case? 
0 10 Q. So you're not required to recertify under 
1 
2 
3 Q That goes for trial testimony, as well? Q I assume you passed your Board 
4 
5 and that kind of business, it's confincd to actual time 1 :I A. Yes, I did. 
6 spcnt. 116 

17 as well as an M.D. 7 Q. Doctor, what percentage of your timc now 

9 A. Over the course of a week, bctwcen 70 and 119 

o 80 percent of my timc is spent in mcdical practice. 1 2 0  

A. Yes, it does. It docs not include travel 14 certification on the first attempt'? 

Q. I noticc from your cv that you have a J.D. 
I 

8 is spent in thc active clinical practice of medicine'? 118 A. Yes. 
Q You &d not sit for a Bar examination? 
A. I did not. 

1 
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1 was in the military I didn't. It has its ups and 
2 downs. The recent years most of the materials I've 
3 been asked to review do not involve medical 
4 malpracticc, they involve some other aspect, 
s profcssionals in health care. 
6 Q. Can you tell me how many times you've had 
7 your deposition taken related to a medical negligence 
8 issue? i 
9 

I 
A. Again, I 'm guessing. I would say 25, 

10 maybe 30. 

Page 12 
1 
2 law firm? 

Q. How about other lawyers for the Reminger 

3 A. Mr. Scott, a case called Wolmcr, 
J W-0-L-M-E-R. 

11 
12 testified at trial related to medical negligence 
I ?  issues? 

Q. Can you tell me how many times you've 11 
12 Mr. Malone or anyone else in the Reminger office 
13 outside of reviewine these files? 

Q, Have you developed a relationship with 

u - - -I I __ - - 
14 A. Again, it's a guess. A half a dozen, 14 A. No. 
15 eight. 
16 Q. Doctor, can you give me a percentage of 
17 the number of files that you've reviewed for the 
18 plaintiff as opposed to the defendant? 
19 
20 did a tally on, at least as of a couple of years ago, 
!I and it turned out to bc half and half. It's frankly 
!2 not of great importance to me as to whether it's a 
!3 plaintiff or a defendant. 
!4 Q. In this case you've been retained by 24 Q Did they offer you ~1 job out of law 
!5 hfcridia or the lawyers for Meridia Huron Hospital; is 

15 
16 joint effort with anyone in their office? 
17 A. No, I haven't. 
18 

19 any panels with anyone from the Reminger office? 
20 
21 spcnt a week tagging after members of their firm as 
22 part of my legal education, but beyond that I had nc 
23 association with thcm. 

125 school? 

Q. Have you ever authored any publications in 

Q. How about done any presentations or sat on 

A. No, I didn't. When I was a law student I 
A. Yes, I can. That's actually something I 

I 

Page 11 Page 1 
1 1 
2 2 MR. MALONE: 
3 Q. Mr. Malone and Mr. Casey or the attorneys 3 true. 
4 who are working on behalf of the Reminger law firm in 
5 this case. Have you ever worked for Mr. Malone and 

4 BY MR. LANDSKRONER: 
5 Q. Have you worked with Mr. Spisak in the 

6 6 Reminger law office? 
7 7 
8 8 
9 
o were the cases that you were involved in with 
1 Mr. Malone? 11 trial? 
2 
3 
4 

5 
6 
7 
8 
9 19 Q. Certainly. But that hasn't occurred with 

Q. Can you tell me on what occasions; what 9 Q. Do you recall in any of the cases that you 
10 worked on for the Reminger law firm did you testify at 

ecome invo 
14 in a case where you were requested to review materials 

0 
1 
2 

Q. Do you recall if that was a Cuyahoga 

3 
4 24 

5 25 

Q. Any other names that you can recall of 23 Maynard law firm? 
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20 
!I 

You presently are involved in teaching 

12 
!3 
!4 

25 Western and Cleveland Marshall? 
Q. Both law schools, you're referring to Case 
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20 
21 peer review, are there handouts or written materials 
22 
23 
24 
25 Q. Do you have those on file? 

Q. The things that have not been subjected to 

1 1 
2 2 
3 3 
4 4 

1 A. Yes. 
2 Q. Are you presently on faculty at those 

5 Q. You were a full-time law student from 1989 1 5 Q. Have you ever discussed living Wills as I 

1 
2 ancient at this point. 

A. Not necessarily. Some of them are quite 

6 
7 
8 
9 
IO 
11 
12 
13 
14 

- -. _ _  .. . _ _  .. . . .. . 
1 
5 Q.  What classes do you teach? 
6 A. It varies from semester to semester, but 
7 basically thcy'rc classes that deal with health policy, 
8 medical ethics or some aspect of health law. I tend 
9 not to deal with litigation unless I'm posed as some 

A. Not at Cleveland Statc, but I am at Case. 

15 Q. Did you give up clinical practice at that I 

3 subject matter of families' obligations to their loved 
5 ones, living wills and patients' rights, I'd llke you, 
6 if you can, to screen through your materials and see if 
7 you have those, anything related to thosc teachings, 
8 and provide them to counsel so I can take a look at 
9 those. 

I6 time and just maintain your administrative functions? 
17 
18 were long days, A4r. Landskxoner. 

A. No. I did exactly what T do now. They 

8 A. I have from t h e  to time, maybe once every 
9 third ycar or something. I don't do it regularly. 
:O Q.  In a role as either a witness or perhaps a 
:1 judge? 

19 Q. I know those long days. I 

18 challenging teaching I've ever done, to sit down with a 
19 family and a patient in a room full of high school 
20 studcnts and bat some issue around. I've engaged in 
2 1  that teaching literally since at least 1970. 

6 
7 
8 
9 considerations of obligations of family members to 

Q. And have you ever discussed the ethical 

I O  incapacitated members of the family medically'? 
I I 
12 discussing that as a topic by itself. 

A. Probably touchcd upon it. I don't recall 

13 Q. Do you have any written materials that are 
14 related to your teaching? 
15 
16 a huge amount of written material produced over the 
17 year that is not in therc that's didactic, 
18 class-related, not been subjected to peer review. The 
19 things in front of you have been. 

A. I've got publications in the CV. There's 

3 institutions? I 3 0. The documents that YOU have related to the 
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6 Q. Do you provide copies of the written 

Doctor, can you tell me how it is you 

Page 231 
1 
2 
3 Q. Have you taught any classes on taking a I 

Page 251 
i 

1 review records to come to some opinion as to what it 
2 was that characterizxd Dewey Jones' ncurologic state 
3 and to offer a prognosis thereafter as to his continued 
3 life and ill health. 
5 Q. Can you tell me what you were told I 

6 Q. Have you taught any classes or written any I 6 initially of Mr. Jones' condition when Mr. Casey I 
7 7 

9 9 
0 10 Q. You mentioned you were sent some materials 
1 11 
2 12 
3 13 

a a 

4 (2 I may very well do that. ' 14 were sent? 
5 
6 affordable by major law firms. I think it's at The 
7 Forum. I think it's Friday and I think it starts at 
8 9:OO. j 18 either. 

A. It's some expensive downtown venue only 115 A. Hardly. I can give you their wcight. 
! 16 They're 35 and one quarter pounds and they're sitting 
i y  in my office, and they're not cvcn the complete records 

9 
0 
1 
2 
3 
4 

5 listed in your CV? 

[OFFMASTER COURT REPORTERS 

Q. The publication you referred to, is that 

19 , What do those records consist o 
20 
21 
22 Q. I figured you did when I saw the note of 
23 
24 
25 

I 
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I Q. I'll come back to that. 
2 How much time have you spent reviewing 
3 this file? 
4 

5 point. There's just a lot of material. 
A. Altogcther, probably 12 hours at this 

6 
7 review in this case that you haven't had the 

Q. Is there anythng else that you'd like to 

8 
9 

10 
11 
12 
13 
14 

15 Q. Of the records that you reviewed, can you 

i have examined him and submittcd a report. I've seen 
2 the deposition of Dr. Winkler given on July 10, 1997 
3 and l'vc seen the Life Care Plan that was prcviouslj 
-I fumishcd by Dr. Winkler. 
5 
6 Mcridia Hospital; I've not seen anybody else's 

deposition, nor do 1 know of the status of those 
8 depositions, othcr than Dr. Winkler's; I've not seen 
9 reports, othcr than his Life Care Plan. If there arc 
0 additional reports that he's furnished, I have not seen 
1 those. 

What I've not seen arc the rccords of 

2 Q. Did you receive any summaries of medical 

5 Q. You have not been asked to render any 
6 opinions concerning anythng that happened prior to 
7 October 20, 1994 and related to the care received by 
8 Mi-. Jones? 
9 MR. MALONE: He hasn't seen 
0 
1 
2 Hospitals. 
3 BY M K .  LANDSKRONER: 
4 
5 opinion about care rendered prior to the University 

[QFFl!v¶ASTER COURT REPORTERS 

anything prior to November 21st when the 
guy was transferred to University 

Q. You have not been asked to render any 

I Page 21 

' 2  
3 
4 
5 
6 
7 MR. MALONE: we have not 
8 asked him to evaluate, nor will we ask him 
9 to evaluate or comment on any of the 

10 so-called liability issues in this case. 
11 MR. LANDSKRONER: Thank you, 
12 Mr. Malone. 
13 BY MR. LANDSKRONER: 
14 Q. Doctor, did you undertake any literature 
15 searches at any time related to your involvement with 
16 this case? 
17 A. Yes and no. I don't want to be vague 
18 about it. During the time that I chaired and was a 
19 rnmnber of thc American Acadcmy of Ethics Committee the 
20 whole notion and concept of persistent vegetative state 
2 1  was really born and brought to maturity. So I am 
22 familiar with that literature, I'm very familiar with 
23 it, and, in fact, contributed to a number of the 
24 committcc reports and so forth to finding the s t a t e  and 
25  looking at prognosis, so I'm mindful of that literature 

Page ? $  
1 and I know what's in it, but in tcrms of precisc 
2 literature on the condition, no. 
3 
4 that you've authored there's some reference to 

Q. I noted in at least one of the reports 

5 statistical information. 
6 
7 
8 later, but can you tell me where that information is 

Q. I'll get to the opinion a little bit 
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I position. That was during your time frame at the 

8 Q. Are there any other reports aside from 

15 
16 of the sites that I would 9.0 to. 16 vour review? 

Q. Where? If you can, just give me a couple 15 take any notes, handwritten notes, to assist you in 
w 

17 A. Lct me give you just one and that can lead 17 A. No. 
18 you. It's probably got 200 references in it and they 18 Q. Did you dictate anything to assist you in 
19 themsclves have their own progcny. The committee of 19 coming back and writing reports at a latcr time'? 
10 the task force on persistent vegetative state in the 20 A. I never do that, no. 
21 New England Journal of Medicine, I believe it's 1994. 21 Q. I note there's three reports that wc'vc 
22 Q. Have you individually contributed to any 122 marked. Are there any other reports that you've 
!3 23 authored besides the three that we have marked here 
!4 24 
!5 25 

I U&L J J  

I pcople. As I told you, I did, in fact, head one of thc I 
2 committees that worked for a couple of decades before 2 
3 the report ever camc out. I 3 

(1 Were there any drafts of those rcpons? 
I\. NO. 
Q Did you at any point in time review the 

6 
7 caregivers to Mi. Dewey Jones as it relates to this 

Q. Do you have any criticisms of any of the 

23 Q. Can you tell me what your experience is 
24 hands-on in dealing with patients with coma or 

5 Q. I don't know if this is listed as a 125 persistent vegetative states? 
I -  - 
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1 A. It's abundant. 
2 Q. Can you tell me how niany patients that 
3 you've actually been the attending physician for who 
4 have been in that state? 
5 
6 0. Yes. . 

A. Probably two dozen over the years. 
8 
9 were the attending physician for a patient in a coma or 

10 if you're presently -- 
11 MR. h4ALONE: Do YOU 

12 distinguish attending from consulting? 
13 There is a difference between being an 
14 attending and being a consultant. I'm not 
15 sure if the doctor is mindful of it when 
16 he answers your question or if he's being 
17 expansive. 
18 BY MR. LANIISKRONER: 
19 Q. Let me ask it in terns of your active 
!O involvement in the care of a patient in a persistent 

Q. Can you tell me when the last time you 

Page 3! 
1 Q. That's a good point. Can you define for 

Paee 36 I 
2- - 

1 Lct me givc you an example. A 
2 purposeful responsc to sticking a pin in your nose 
3 would be alert, to look at me as an overly aggressive 
4 and cruel individual, to get your hcad out of the way 
5 and grab the pin and my hand and push it out of the 
6 way. That's a natural response on the part of an 
7 infant or child or adult. 
8 A stereotyped responsc would be to arch 
9 your hcad, arch your neck, stiffen y o u  arms and 

10 stiffen your legs and snort. It woufd matter iittie 
1 I whether the pin stick is in your nose, on your cheek or 
12 sornewhcre else, the response is stereotyped, it 's not 
13 purposeful. 
14 Q. If I can interrupt you for just a second 
15 and ask, withdrawal from painful stimuli as in turning 
16 your head away or withdrawing from the actual pain, the 
17 stimulation, moving back away from the painful 
18 stimulation. is that a natural resnonse? --r- - 

19 
20 brain stem and your spinal cord, it docsn't requirc 
2 1  participation in cerebral hemisphcrcs. 
22 

!3 course of a beautiful weekend are walking barcfoot 
!a along the glistening, expansive beach at Edgcwater 
!5 Park. Some buffoon has left his Macanudo cigar stdl 

A. It's natural, but you can do it with your 

Lct mc give you an example. You in the 

Page 27 
1 lighted in the sand and, as poor fortune would have it, 
2 your foot comes to rest on the lighted cigar butt. 
3 Your nervous systcm is organized in such a way that 
1 bcfore you can register and say ouch your foot has 
5 moved. 
6 
7 does not require participation of anything except thc 
3 organimtion of normal spinal cord function, it's not a 
9 conscious act. Thc ouch part or  looking down and 
o knowing it's a cigar butt and knowing your foot is 
1 burned are complex behavioral resionses and they do 
2 require an awake brain to do, but before any of that 
3 has gone into place there's been a mcchanical or 
4 reflexive part. Turning a head or getting your foot 
5 out of the way or snorting does not require conscious 
6 participation, it's reflcxive activity. 

The initial withdrawal of your foot 

7 
8 
9 Q. Continue on. 
0 
I 
2 
3 
4 
5 
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i suddcn noise, shouting, banging things, there's no 1 vegetative state yawn or tear, grimace, giggle. He 
2 didn't display thosu. They can be seen. They are not 
3 essential to the diagnosis. 

2 reaction, no predictable reaction to it. 
3 Q Was there m y  reaction to it'? 
4 A. It's really hard to link it in time. From 4 Q Anything else'? 
5 time to timc he will do such things on his own as 5 A. No. 
6 twitch his cheek or rove his cyes, but he does that 6 Q. What's the definition of coma'? 
- whether or not there's anything going on in the room. 7 A. Coma differs from this. First of all, 
6 So it takes a process of imbuemcnt or attribution to s coma is used to designate acutc statcs. It may be 
9 say ycs it 's linlzcd to that. In my opinion, then: is 9 prolonged, but in general it connotes an acute state. 

io  no predictable linkage of environmental activity and I O  Persons in coma frequently require support of vital 
I 1 his response to it at all, they are random events and 11  functions, like their blood pressure and so forth. 
12 not linked in timc. 12 
13 13 respirator to keep him alive. Hc has respirations 
1 4  that are really quite striking. They're not cntirely 1-1 without a respirator, the problem is they're not very 
1 5  regular, they're irregular. He will appear to be in 15 effective and may fail, so with him it 's an assistive 
16 repose for a couple of minutes and then appear to wake 16 rather than a required device. Persons in coma lose 
17 and his eyelids will retract and he will appear to look 17 their brain stem reflexes of which he has in abundance. 
18 off into thc space around him not focussing on 18 
19 anything, his eyes will rather wander, and that will be 19 Now, coma frequently blends into persistent vegetative 
20 kept up for a couple of minutes and then he'll happen 20 state. In fact, it precedes it nearly all of the time. 
21 to go to slcep again. The cycle tends to repeat itself 21 
12 at variable lengths, the length of each apparent 22 
?3 sleeping or waking being brief rather than long. 23 mean by semi-comatose. 
!4 Intact wakc/sleep cycles are characteristic of 24 Q. Is there 3 clinical diagnosis for a 
!j pcrsistcnt vegetative state. 25 semi-comatose state that you're aware of? 

- =  I 

Now, Mr. Jones rcquircs the use of a 
He has intermittent wake/slecp cycles 

Those are the fundamental differences. 

Q. How about scmi-comatose state'! 
A. Too vague. You have to tell me what you 

1 A. There are lots of definitions. That is 
2 not a particularly useful definition. It 's too much 
3 like beauty. 

16 MR. MALONE: I have to run, 
17 so Mr. Casey will stay, but I have to 
18 excuse myself, I have another commitment 

9 Q. Are there other clinical signs which could 19 
0 be looked for that also encompass persistent vegetative 
1 state? 21 0. Dr. Conomv. we were talking about 

that I've got to get moving on. 
20  BY MR. LANDSKRONER: 

. ,, J 

2 
3 requirements. 

A. There are, but these are the essential 22 semi-comatosc state and I was going to inquire if 
23 Mr. Jones is in what you would decrn at t h ~ s  point a 

4 24 comatose state. 
5 , 
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I Q. I've read through the literature that 

4 definition that Mr. Jones has autonomic function to 
5 pennit instant survival. What does that mean? 115 
6 A. Well, if you take his breathing tube away 16 of whcrc a patient was in PVS and recovered at least 
7 and let him breathe on his own he can breathe, although 17 partially? 
3 the mechanics of his breathing are not normal. Hc'll I 8 A. Probably two years or thereabout. 
9 maintain his blood pressure at least for a while, his 19 Q What's the longest that you'rc awarc of 
0 heartbeat. He can manufacture urine and his intestinal 20 that a patient was maintained in a PVS state? 
1 tract can growl. 21 A. I can cvcn give you thcir names. 
2 22 Q. Just if you can give me -- 
3 patients now that I understand thc definition. Have 23 A. Thcy're published undcr their names. A 
1 you ever had a paticnt who was in a vegetativc state, 24 woman named Elaine Esposita survivcd for 41 years, she 
5 percistent vcgetativc statc who has come out of it? I25 never recovered. Another one named Rita Grcen for, I 

Q. What is thc longest situation you're awue 

(2. Jumping back to your experience with PVS 

14 had hands-on care with, what's the longest a patient 

' extent? 

23 Q. Have you ever suggested to the family of a 
4 Q. I assume there's no way to definitively 
5 tell what awareness these people have as a physician? 

24 patient who was in PVS state that they should give up 
25 on the patient and, quote, pull the plug? 

I - -  
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1 Q. You're not critical of the Jones family in 

Page 461 Pagc 48 
I A. I've ncvcr uscd those terms -- nor would 1 were when they weren't quite as aIcrt. Basically it's 
2 I -- to a patient. I think the families particularly 2 the appearance of more alertness that goes on in those 
3 are in a constant situation as to knowing what are the 3 rare situations that it does go on. Again, it usually 
4 wishes of a person number onc and, number two, knowing 4 does not go on. 
j what is to be in thcir best interests, and this really 
6 has to be worked out on an individual basis with a 6 Dr. Winklcr's dcposition? 
7 family. 7 A. Y C S .  

S I think the known wishes of thc person, 8 Q Did you notc in the dcposition that 
9 if thcy arc known -- most of thc time thcy're not -- 

I O  and thc wishes of their family have to supervcnc. 
I 1 That's been my own approach to things. 
12 There have been timcs in which I've 1 2  socicty'? 
13 requested that a family not escalatc mcasures bcyond 
1.1 their current level of care, enterostomal feeding, 
I 5  pulmonary toilet, the treatment, the infections, any 
16 evidence of pain to treat it and not go beyond that. 
17 I'VC been in that position many times. 
8 Q Convcrscly, have you ever encouraged a 18 A. I'd like to see more data about it. I'd 
9 family to upgrade the care for a patient in a PVS 119 Iikc to know what he is doing or where the 

!o state'? 120 documentation for it is. I take what he said at face 
!I 21 value. He believes he knows such an individual; I 
!2 persons with comas, particularly kids in coma. The 22 don't know such an individual. 
'3 younger they are, the hcalthier they are the more , 2 3  Q Dr. Winkler, I think. also rcfcrenccd 
!4 likely you are to come up with something good, and 2-1 later in his deposition that he had a patient that was 
15 tries there ought to bc sustained. ' 25 also in a coma that was in for three ycars that also 

j 5 Q Have you had the opportunity to read 

9 Dr. Winkler referred to a patient of his who rccovercd 
10 from what he deemed a comatose state aftcr nine years 
1 I in this and is now presently an active member of 

13 A. I have rcad that in his deposition. I 
1-1 don't know any documcntation for it. I think it's 
15 extraordinary. 
16 
17 that's not the case? 

Q Do you have any reason to bclievc that 

A. Not in a PVS state. I certainly have in 

Page 49 
1 came out of the comatose state and, although did not 

8 
9 
0 
1 

2 
3 
4 

5 

3 brother, are you? 
4 
5 

1 
11 0. Balance the checkbook. 
1 
1 
1 
1 

6 
7 family for pursuing what they believe their brother's 

Q. And again, you're not critical of the 

6 
7 how a natient comes out of PVS? 

Q. Do you have any understanding of why or 

3 improvements and was aware -- 
4 
5 
6 
7 
8 
9 
0 

16 Q. Do you have any criticisms of that plan in 
17 terms of the care that was referenced for Mr. Jones in 

3 
4 not to takr: walks; they don't learn things; they remain 
5 dependent in their care nearly to the cxtcnt that they 

They tend not to be mobile; they tend 

. 
2 A. No, 1 know of no such person. 

23 depicts what the cost of care would bc for Mr. Jones in 

2.1 3 home setting? 
25 A. I believe it does, yes. 

3 Q. You've had a chance to look at Dr. 
4 Winkler's Life Care Plan, as well? 
5 
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1 Q. Do you have any question as to the 

13 your reports that Mi-. Jones is exposed to some risks, a I13 Q. What is your understanding of Ivlr. Jones' 

17 Q. Is Mi-. Jones at greater risk for these 

24 
25 the head nurse, nurse manager of the facility? 

Q. You had a conversation at your visit With 

Parre 511 Page 5 

3 Q. Tell me about what those conversations 

we can, at your 
14 report concerning -- I believe it's the July 17th 
15 report marked as Exhibit 3. In that report you've 

6 Q. Dr. Winkler said in his deposition that 
7 it's his opinion that the nursing home facility 
8 increases the likelihood of him experiencing increased 
9 morbidity, particularly in terms of infections from 

10 cross-contamination being in a health care facility 

16 indicated that you believe that Mr. Jones will not 
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1 burden of ill health from heart disease, seizures, 
2 sepsis, diabetes and the like -- they're meeting 
3 survival just over three years. He's about to that 
-I limit. 
5 
6 his caregivers or anybody else, it 's just a very tougk 
7 job to kwp Mr. Jones going in spite of great attention 
8 to his general medical care. 
9 

Now, this is no criticism of his care, 

(Thereupon, therc was a brief recess.) 
0 BY MR. LANDSKRONER: 
1 Q. Doctor, the name of the nurse that you 
2 spoke to at the health care facility, do you recall her 

+.,,,3 J 11~111L~  

4 A. It was a him. 
5 
6 nurse, but I 'm talking about the person -- 

Q. I know the gentleman that was the charge 

9 the family members had not been there, do you recall 
o her name? 
1 
2 
3 risk of infections to Mr. Jones. I note that you are 
4 on the board of the Aristocrat nursing facility's 
5 ethics committee. 

Q. We were talking a moment ago about the 

1 A. I chair it. I formed the committee and 
2 chair the committecs that deal with ethics at three of 
3 their facilities. 
4 Q. Do those ethics, at least from the 
5 standpoint of that chairmanship, deal with issues 
6 conccrning patients in vegetative States'? 
7 A. They have, yes. 
8 
9 to the care of Mr. Jones while you were in that 

Q. Have you ever discussed anythmg related 

0 
1 
2 

3 treatment at Aristocrat while you were in that position 
Q. Were you familiar with Mr. Jones' 

4 

5 
6 
7 had for Mr. Jones was the problem with infection when 

Q. One of the concerns, I guess, that they 

8 he was at Aristocrat, correct'? 
3 
3 every place, including Aristocrat. 

A. They have that problcm with Mr. Jones 

1 
2 you tell me when the last time it was that he had a 

Q. The facility he's in now presently, can 

3 problem with infection'? 
1 

5 his chart. I can tell you this, he has a problem with 
A. I'd rather not guess. I 'd like to look at 

HQFFMASTER COURT REPORTERS 

1 infection all the time. 
- O - - ' I  

2 Q. Aside from the preventative maintenance 
3 from infection, do you know how many times since he's 
4 been in that facility he's run into a problem where 
5 therc was ongoing infection? 
6 A. I 'd need his chart in front of me as I had 
7 said. Infection from him is, if you will, a bird 
8 flying around the room aU the time. The last t h e  an 
9 infcction was detected I don't h o w ,  but hc has 

I O  infection all day every day. 
I 1 

12 any point in time since he's becn in this new facility 
Q. Do you know if he's been transferred at 

13 to the hospital for treatment and care? 
14 A. Not to my knowledge. But again, that's a 
15 matter of choice. It really doesn't depend on whether 
16 hc has an infection, it depends on whether you want to 
17 send him to a hospital to have it trcated. 
18 
19 
20 
21 
22 
23 
24 
25 

Q. How many patients were in the room that 

Page 57 
1 Q. Do you know how many patients were in the 
2 room that he was maintained in at Aristocrat? 
3 A. Idon' tknow. 
4 Q. Would the fact that there were four 
5 patients in the Aristocrat room contribute in any way 
6 to the frequency of infection that Mr. Jones dealt 
7 with? 
8 
9 

10 
11 
12 
13 
' 4  

6 
!7 would not increase his likelihood of getting an 
8 infection? 
9 
io 0. That's what I'm askinp. I . " 
!I 

!2 with a hundred infected people, but I think to bc in an 
!3 ordinary room, whether there's two or three or one 
1.1 person, is not going to be an issuc. 

A. I don't think he should be in the room 

5 Q. So it would not affect or increase his 
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1 likelihood or risk of infections with more Dersons? 
2 

3 lepers and a tubercular, but in general, no. 
A. I wouldn't put him in a room with two 

4 

5 opinion that Mr. Jones will not survive through the end 
6 of the year. You mentioned you put him in the highest 
7 risk group because of his other health concerns. Are 
8 presently his other health concerns, including his 
9 cardiac status and diabetic status, controlled with 

Q. Let's jump back to the basis of the 

10 medication? 
11 
12 
13 
14 
15 
16 Q. Nonetheless, with medication and care, 
17 
18 
9 
!O Q. Now, when you talk about Mr. Jones' life 
!1 expectancy, again, you said with probability, that is, 
!2 with 51 percent medical probability he will not survive 
!3 
i4 
15 Q. So you're not guaranteeing that Mr. Jones 

Page 59 

3 Q. And in terns of the basis for the 
4 statistical information, I believe you referred me to 
5 the articles that gave you the numbers that you've 
6 referenced in Exhibit 3 as to the 3.3 year life 
7 cxpcctancy for a person in a vegetarivc state. 
8 A. Yes. 
9 
0 Mr. Jones within reasonable medical probability, again, , 

Q. You've also rendered the opinion that 

1 
2 
3 Q. And you cannot say -- 
4 A. Excusc me, he's not in coma, persistent 

vegetative state. 
6 
7 So you're not saying that Mr. Jones 
8 absolutely positively will not come out of his 

Q. PVS, thank you for correcting me. 

2 Q. And that's what I'm getting at. The 
3 probability we're dealing with is in terms of him 
4 passing on before the end of the year and in terns of 
5 his not living, coming out of coma or coming out of the 

1 
1 

1 
1 
I 
1 
1 

I 
1 
2 

2 
2 
2 
2 
2 - 

Page 60 
1 
2 

3 
4 not live to 69 years old as set forth by Dr. Winkler, 
5 but just within reasonable probability that he will not 

Q. Again, you're not suggesting that he could 

8 Q. Doctor, how many times have you been 
9 called upon to give a probability as to life expectancy 

10 for one of your patients? 
11 
12 It 's more than a score I would think. 

A. I really don't know the number of times. 

13 Q. And in every instance you were not correct 1 
14 in terms of predicting life expcctancy, were you? 
15 

16 predicting anything. 
A. I'VC never been entirely correct in 

17 
18 your patients exceed the life expectancy that you may 

Q. Of course, I assume you're very happy when 

19 have to render for their future care? 
10 
11 

12 patient exceed the medical life expectancy that you 
Q. Can you tell me the last time you had a 

23 based your opinion on? 
23 

! 5  old was a patient of mine, very famous and has a local 
A. YCS. A person who lived to bc 103 ycars 

D -  

1 automobile museum named after him. 1 was a b u s t  at 
2 his 100th birthday party. I never thought he would 
3 live that long or stand up to do it, but hc did. I was 
4 not only surprised, I was delighted to see that occur. 
5 He made it to almost 103. 
6 Q. Have you had that happen with patients who I 
7 are in their 30s and 40s? 
8 
9 
o Q. Live beyond what the medical expected life 1 
1 

2 
3 
4 for quantization of cutaneous sensation. What is that 
5 award? 

Q. Your cv mentioned an award you received 

6 
7 mathematics and statistics to describe the ability of a 
8 person to feel stimulation on their skin. 

A. Wcll, that was a study to apply 

9 Q. And was there a publication that was I 
o related to that, as well? 
1 

2 Q. What were the results in short form of 
3 that studv? , 
4 

5 sight dependent and has to do with predictable 
A. Wcll, the thrcshold is age dependent, 
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I variations in disease and that one can come away with a 
2 connotative measure of what a person fcels thc way that 
3 one can dcvelop connotative measures of the accuracy of 
4 vision. 

1 apparcnt is thc appearancc of being alert without 
2 alertncss. Some have described this as the syndrome of 

22 
23 
14 24 
?5 25 

22 
23 Mr. Jones is aware of his surroundings or his 

Q. So we have no way of really knowing if 

. Can you explain to me what that procedure was 
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3 1 3  

4 I 4  
5 Q. I think you made reference during your 
6 examination to the significance of the response of his 
7 hand pulling when you put your hand in his hand, What 

I 

Page 671 
1 that test you expccted different results, corrcct? 
2 A. Wcll, it's hard to know what to expect. I 
3 Persons with PVS have some degrcc of responsiveness in 

1 4 this test, some more Lhan others. The character of the 
5 nystagmus may vary from person to person depending on i 

I 
6 just how intact the brain stem is. His is the quality ; 
7 of response that you see in pcrsistcnt vcgetativc ; 
8 state, not what you see in wakefulness and not what you j 
9 see in coma. 

Page 691 
4 

I allows small possums to find their mother's pouch. 
2 Very primitive reflexes and not themselves evidence of 
3 learning or friendlincss. 
1 
5 awake individual given my fingers scraping their palm 
6 is to pull their hand away and wonder what kind of a 
7 fellow they're dcaling with. 

The normal response in a conscious 

8 Q. Along the same lines, the response that 
9 you elicited by using the pin around the facial area is 

o Q. I think you indicated though that you 
1 expected before the test that his eyes would move 
2 towards the cold, which indicated that he was not 

10 significant of what? 
1 I 
1 2  It's not a purposcful form of rcsponse. 

A. Withdrawal, grimacing, reflexive stuff. 

13 
14 
15 
16 
17 
18 
19 

Q. To clarify, Mr. Jones had both cranial 

Q. You indicated Mr. Jones had spontaneous 
o that you thought that his eyes would, in fact, move 
1 
2 
3 
4 
5 

23 noted at the end of the first paragraph under 
24 impression, the lack of distal reflexes may suggest 
25 superimposed diabetic neuropathy. What is that? Q. Was that prediction based on your review 

HOFFMASTER COURT REPORTERS Page 66 - Page 69 



JONES VS. DIA *D.9 J.D., 09-04-97 
Page 701 "-  

! A. That is  an affliction of the pcripheral 
2 nerves seen in conjunction with diabetes in which the 
3 cells that invest thc peripheral nerves bccome diseased 
-1 as part of the diabetic process. Persons with it 
5 develop numbness, weakness, lose their reflexes. It's 
6 common in diabetes. 

Page 7: 
I here tnrtav? . ~ _  

2 A. No. They really have to do with his 
3 neurologic state and his prognosis. 1 don't expect to 
4 be asked questions regarding other matters. I'll 
5 certainly try to answer them if I am, but 1 don't 
6 expect to be. 

7 Q. It seemed from the examination that 7 Q. Is there anything that relates to those 

19 research studies or anything else before trial? 
MK. CASEY: He will get 
the Heritage Care records as soon as I 

22 
23 
24 Q. Is there anything else you would like to 

!5 Q. And you're saying that you do not believe 125 see besides the Heritage Care records that you've 

Page 7 1 I Page 72 
1 within medical certainty that he's aware of his I 
2 
3 
4 Q. If you can, just tell me what the basis I 

I 
5 for that opinion is. 
6 A. No predictable awareness, no visible 
7 interaction, no function of language, no formed 
8 response to stimulation from the environment such as 
9 noise and so forth, no detractability, no learning. 
o Q. And so you've for the most part outlined 
I what you said the qualifications are for persistent 
2 vegetative state, correct? 
3 
4 about that has to do with awareness? not the other 
j things. 

A. In that particular parameter we've talked 

6 Q. Is it your opinion that all patients in a 
7 PVS state do not have awareness? 
8 
9 statc. If they do have awarencss then they're not in a 
o pcrsistent vegetative state. 

A. Right, if they'rc in persistent vegetative 

1 Q. I understand. 
2 

3 testify on any matters -- I've asked you a lot of 
4 questions -- any matters other than those expressed in 

Doctor, do you currently expect to 

I indicated earlier today? 
2 A. No. You talked to me about the care 
3 giving capacity of his family. It might be useful to 
4 know something about that. Are they trained to do the 
5 kinds of things that Mr. Jones would require? I can 
6 think of that only as an additional set of information. 
7 
8 trial? 

Q. Do you expect to appear at person in 

9 A. If asked, yes. 
10 
11 
12 

Q. Have you been asked yet? 

13 Q. Do you have a specific date when you have 
14 been askcd to tcstifyl 
15 A. Yes, but I don't have my book with me. I 
16 think it's next week sometime, but I'm not sure of the 
17 day. 
18 MR. CASEY: can you give 
19 me an estimate of when you will be done 
20 with your case in chief? 
21 MR. LANDSKRONER: r wish I 
22 knew. 
23 BY MR. LANDSKRONER: 
24 Q. Doctor, you stated at the beginning of 

5 your report and those opinions that we've discussed 
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Page 71 
1 some clarification on. The statement was that somehow 
2 related to the exam that this was a Barnum & Bailey 
3 
4 
5 Q. Somethmg you said just prior to doing 
6 
7 
8 
9 
o know what I was talking of. 

Q. No recollection of that statemcnt? 
A. No. They wcre famous people. I don't 

1 
.2 injection of the water into his ear, is that deemed an 

Q. The testing that you did on Mi. Jones, the 

3 invasive procedure? 
4 A. No, really not invasive. You don't open 
5 up blood vessels and makc holes, you're just using an 
6 existing orifice. It's not invasive. An awake persor 
7 is not comfortable. 
8 
9 

!O 

!1 
12 
13 
!4 
!5 

MS. REWKER: Jack, I'm going 
to sign off now. 
MR. CASEY: NO questions, 
Susan? 
MS. REINKER: I have no 
questions. Are you going to continue or 
are you done? 
MR. CASEY: I think they 

Page 7: 
1 
2 amongst themselves. 
3 
4 record.) 
5 BY MR. LANDSKRONER: 
6 

may just have a few. They're talking 

(Thereupon, there was a discussion off the 

Q. Doctor, the biting reflex, what is that 

3 Q. What's the significance of it in 

:3 Q. Do we have that reflex as an adult when 
4 

5 
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1 
2 examination authorized you to take off the respirator 

Q. Finally, who in the course of your 

3 from Mr. Jones'? 
4 
5 quality of his spontaneous respirations which he's had 
6 and to which I've testified. The presence of 
7 spontaneous respirations arc part of the diagnosis o 
8 persistent vegetative state. 

A. I authorized myself to do it to judge the 

9 MR. CASEY: Are you 
10 
11 by that? 
12 
13 

suggesting some harm was done to Mi. Jones 

MR. LANDSJSRONER: Just inquiring. 
I think that's all I have, Doctor. I 

14 
15 
16 that you referenced. 
17 

thank you for your time. I just would 
want to get a copy of that one publication 

THE WITNESS: you're welcome 
18 to. 
19 MR. CASEY: Read or waive, 
20 Doctor? 
21 THE WITNESS: I waive, but I 
22 would like to read. 
23 (DEPOSITION CONCLUDED.) 
24 (SIGNATURE WAIVED.) 

- - -  25 
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1 STATE OF OHIO, ) 

2 COu"0FCUYAXOGA. ) SS: 

3 
C E R TLFI C A TE 

I, LAUREN I. ZIGMONT-MILLER Registered 

4 Professional Reporter and Notary Public within and for 

5 the State of Ohio, duly commissioned and qualified, do 

6 hereby certify that the within-named witness, JOHN PAUL 

I CONOMY, M.D., J D., was by me first duly sworn to tell 

8 the truth, the whole truth and nothing but the truth in 

9 the cause aforesaid; that the testimony then given by 

10 him was reduced to stenotypy in the presence of said 

11 witness, and afterwards transcribed by me through the 

12 process of computer-aided transcription, and that the 

13 foregoing is a true and correct transcript of the 

14 testimony so given by him as aforesaid. 

15 I do further certify that this deposition was 

16 taken at the time and place in the foregoing caption 

17 specified. 

18 I do further certify that I am not a relative, 

19 employee or attorney of either party, or otherwise 

20 interested in the event of this action. 

21 IN WIRIESS WHEREOF, I have hereunto set my hand 

22 and affixed my seal of office at Cleveland, Ohio, on 

23 this 6th day of August 1997. 

24 

25 
Lauren I. Zigmont-Miller, RPR and Notary 
Notary Public in and for the State of Oho. 
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