JONES VS. MERIDIA Multi-PagdOHN PAUL CONOMY, M.D., J.D., 09-04-9’

State of Ohio, )

County of Cuyahoga. )

IN THE COURT OF COMMON PLEAS

DEWEY GLEN JONES, et al.,

Plaintiffs,

)
)
)
)
) Case No. 306012

; Judge Lillian Greene
)

)

)

V.

MERIDIA HURON HOSPITAL,
et al .,

Defendants.

THE DEPOSITION OF JOHN PAUL CONOMY, M.D., J.D.
MONDAY , AUGUST 4, 1997

The deposition of JOHN PAUL CONOMY, M.D., J.D., a
witness herein, called for examination by the
Plaintiffs, under the Ohio Rules of Civil Procedure,
taken before me, Lauren 1. Zigmont-Miller, Registered
Professional Reporter and Notary Public in and for the
State of Ohio, pursuant to notice, at the offices of
Clinical Neurosciences, Ridgepark Medical Center, 7575

Northcliff Avenue, Brooklyn, Ohio, commencing at 11:40

a.m., the day and date above set forth.
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4 CROSS-EXAMINATION BY

5 MR. LANDSKRONER 4

1 PLAINTIFF'S EXHIBITS MARKED
2 1, 2 and 3 4

3 4 9

Page Page ¢
L APPEARANCES: 1 (Thereupon, Plaintiffs' Exhibits 1,2 and
‘ , o 2 3 to the deposition of John Paul Conomy,
§ O penalfoof the Plaintiffs: 3 M.D., J.D., were marked for purposes of
4 JACK LANDSKRONER, ESQ. . . p- .
PAUL GRIECO, ESQ. 4 |dent|flcat|on.)
5 The Landskroner Law Firm
55 Public Square, Suite 1040 5 - -
6 Cleveland, Ohio 44113-1904
(216) 2417000 6 JOHN PAUL CONOMY, M.D., J.D.,
7 a Witness herein, called for examination by the
8 oOn behalf of the Defendant Meridia Huron Hospital: . . . .
8 Plaintiffs, under the Rules, having been first duly
9 JAMES MALONE, ESQ. . . g .
JAMES 5. CASEY, ESQ. 9 sworn, as hereinafter certified, deposed and said as
10 Reminger & Reminger
The 113 St. Clair Building 10 follows:
11 Cleveland, Ohio 44114
» (216) 687-1311 11 CROSS-EXAMINATION
_ 12 BY MR. LANDSKRONER:
13 On behalf of the Defendant Peter Adamek, M.D: R ,
13 Q. Doctor, my name is Jack Landskroner. I'm
14 SUSAN REINKER, ESQ. i .
Jacobson, Maynard, Tuschman & Kalur 14 one of the attorneys that's representing Dewey Jones in
15 1001 Lakeside Avenue, Suite 1600 ) .
. Cloustand, Onto 4t 15 the case filed in Common Pleas Court. You have been
. 16 retained as an expert in this case.
" . 17 I'm going to ask you some questions
» 18 today. | ask that your responses are verbal. | know
" 19 you've had your deposition taken before. If you don't
0 20 understand a question, please stop me, ask me to
" 21 rephrase it. | don't want you to answer a question
. 2 that you don't understand.
i4 -
5
Page Page 5
1 INDEX
< PAGES

9 | Q So you WI|| stay in this bU|Id|ng in your
0 new position and continue to operate as you have, but
1 with‘a new entity?

'3 Q Okay. Who else is involved in the new
4 entity -- is that a large group or is that a small

7 Q. The new entlty which you 've jUSt become a
8 part of.

0 ne, et - . S i :'pftoe§:ss:of ";
1 enlarging an :expandmg that group i
13 Q. What{ is your status in that group?

4 Q. Do you have any admlnlstratlve dutles |
'5 within that group?

IOFFMASTER COURT REPORTERS
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0 N o U B W R —

ffairs?

| ‘HQ. You've provided me with an updated

18 updated?

5 Q Aside from the copyt at you.prowded me |25 3isa report dated July 17, 1997just for

| Q The posmon that you held W|th Innova
was, one of the positions was director of professional

copy of
15 your curriculum vitae dated July of '97. That has

16 listed Collis-Kim Group on it. Is there anything else
17 on your CV as of July of 1997 that has not been

Page 6l Page «
. 1 e helpful.
2 hereupon, there was a 1i: :ussion off the
3 [Sles
4 ¢ MR. LANDSKRONER:
5 Q. Doctor, you' :1 v [tt chancet go
6 through your vitae and indicate with marks on the side
7 of relevant publications which may pertain to issues in
thi ?

Q. You mentioned earlier that there were a
couple other publications that you've been involved
with recently that may not be on your CvV. What are

Q. For purposes of the record, let's mark
this as Exhibit 4. While we're doing it, | premarked
the report that you've provided related to your review
of this matter dated May 7, 1997 as Plaintiff's Exhibit
1 with your shortened version of the CV attached to it,
Exhibit 2 is a report dated July 14, 1997, and Exhibit

1 today dated July of '97, do you have any other
2 curriculum vitaes that you use either in the course of
3_your speeches or your piesentatious or publications?

6 Q. The copy that we were provided did not
7 have the publications attached to it. All your

8 publlcatlons W|th the exceptlon of the few that you
9

11 Q Of those pubhcatlons do any of the%e
'2 with issues that are relative to this case?

Q Great. If you ‘Il note those that would

Page 7 Page $
simplification.
(Thereupon, Plaintiffs' Exhibit 4 to the
deposition of ohn Paul onomy D
J.D., was marked for puz of
identification.)
BY MR. LANDSKRONER:

Q. Doctor, you have in your history been
involved in a fair number of medical-legal cases. Can
you give me a number, how many times you've been asked
to review files?

W 02 O B W N +—

deal

Q And that's since 1964 when you started
18 practicing?

Q. You've reviewed more cases in the recent
“years than you have in the past?

IOFFMASTER COURT REPORTERS
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Page 1
for Mr. Mark Jones?_

: Q. | How aboutI‘Ms. Reinker, have you ever
worked with her before?

RN B - LS T VO SR
i s

Q ' Can you tell me approxnnately how many
11 times you've worked for the Jacobson law firm?

5
6 Q Especnally recently

7 Doctor, | don't know if | asked you

8 specifically, but do you recall how many times you've
9 been involved in testifying or reviewing files for the

13 Q Doctor who is your malpractice insurance
ier?

4

1

»
3 N

© % 3o

14

“medical-legal issues, medical negligence?

go emment nited States and elsewhere
Q Can you tell me about how many files you

Page 16

Q. I'm taking more specifically along the
ical negligence cases.

Q. Can you tell me what percentage of your
income is related to your review of files in

Q. Doctor you're a Board certified
neurologist, correct?

Q. And you passed your Board certification in |

was, Mr andskroner

Page 1
Q. Have you ever sat on any boards or review

Q Have'yeu talked to any of the other
attorneys in this case aside from Mr. Malone and

Q. Are you famlllar with any of the
defendants in thls case?: o

Q Dc cte , what perc ntage of your tlme oW

.:ﬁ‘.t’.”*‘o‘000\'91,_0'%4_.00[\"'—\@\000 ~N O R W e

(¥

r‘f'orgamzatmn and.

1s spem in the active chnlcal practu,e of medlcme‘? .

]

‘_your board?

Page 17
Q. Since that time have you had another great

Q So you're not requwed to recertlfy under

I your Board
certification cn the first ttznpt?

). | notice from our : that you have a J.D.

¢ [ you have any intention of ki  the
Bar examination

ce myself dom
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Paege 10
was in the military I didn't. It has its ups and
downs. The recent ycars most of the materials I've
been asked to review do not involve medical
malpractice, they involve some other aspect,
professionals in health care.

Q. Can you tell me how many times you've had
your deposition taken related to a medical negligence
issue?

A. Again, I'm guessing. | would say 25,
maybe 30.

11 Q. Can you tell me how many times you've
12 testified at trial related to medical negligence

13 issues?
i A. Again, it's aguess. A half a dozen,

O N B W N —

16 Q. t  can you give m a percentage of

17 the number -~ files it tyon've reviewed for the

1 pli i 3 .1rp3e o o the defendant?

19 A. Yes, | can. That's actually something |

20 did atally on, at least as of a couple of years ago,
21 and it turned out to bc half and half. It's frankly
22 not of great importance to me as to whether it's a

Page 12
Q. How about other lawyers for the Reminger
law firm?
A. Mr. Scott, a case called Wolmcr,
W-O-L-M-E-R.
that also C ahog County‘7

" Q. Have you developed a relationship with
Mr. Malone or anyone else in the Reminger office
ide of hese fil

Q Have you ever authored any Lot
joint effort with anvone in their office’

AR R AREE Y AR T
Q. Hi  about doue any presenta’rtons
an. pauels with anvone fron the Remiinger office?

10 were the cases that you were involved in with
11 Mr. | Malone’)

20 Q- Do you recall 1f that was a Cuyahoga
21 vCounty case"? :

23 Q Any other names that you can recall of
24 cases that you! 've _tC”STlfled in for Mr. Malone?

23 or a defendant. 23 ¢ ation wi
24 Q. Intl case you ve een retained by 4 Q ilte offc youa tout flaw
2 Meridiaor e la yers for Meridia Huron Hospital; is i school?
Pagelty P

1 that accurate? 1 A No. They had more sense than that.
2. A L 12 MR. MALONE: That's not

3 Q IW' Malone and Mr Casey or the attorneys 3 true.

4 who are working on behalf of the Reminger law firm in | 4 BY MR. LANDSKRONER:

5 this case. Have you ever worked for Mr. Malone and 5 Q. Have you worked with Mr. Spisak in the

6 Mr Casey before?. | 6 Reminger I‘awofflc ?

7“ T e

8':couple of occasmn BiE the pas : {8l trecail t i ' E i

9 Q. Canyou tell me on what occa5|ons what 9 Q. Do you recall In any of the cases that you

[ = o,
N oW N = O

by the Reminger law offices?

worked on for the Reminger law firm did you testify at
trial?

Q. Have you ever dechned o become mvolved
in a case where you were requested to review materials

o' im i1 noffgmfreq;iént‘;
Q. Certainly But that hasn't occurred with
Q Have you doné work for the J acoheon,

Maynard Iaw flrm’> o

Q. Have you ever done any work 1nd1v1dually

HOFFMASTER COURT REPORTERS
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5 - Q. You were a full -time Iaw student from 1989
6 to 1992, correct?

Q. Did you give up clinical practice at that
16 time and just maintain 3 ow administrative functions?

1o Q. | know those long days.
20 You presently are involved in teaching
in a law i

| Q. Both law schools you're referring to Case
25 Western and Cleveland Marshall?

‘ Page 20

| Q Haveyou ever'di'scusysed'll\)'ing wills as
part of your classes?

Q. And have you ever dlscussed the ethlcal
considerations of obligations of family members to
incapacitated members of the famil; medically?

| Q Do you have any‘wrltten materials that are
related to jour teaching?

Q. The thlngs that have not been subjected to
peer review, are there handouts or written materials
that you use m your classes?

t  your teaching ou have
‘ :_partlmpated in tnal ad vocacy courses‘(_&

Classes 1 t

Vel arcas

including et :s?

_classes that relate to those issues? N

Page 21

0. The documents that YOU have reIated to the
subject #t of families' 1 t t theirl
ones, living wills and atients rights, I'd lik  you,
if you can, t screen through your materials 1 see if
you have se. y 1 related to thosc teachings,
id widethemtocc nselsol 1 4 a ¢ at

Can you me

y:‘;mce at least 1970.

(Inuy

perl 1 tt lastt
can tell ~ wherey might have taught and
e yritten m terials related 1

te
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Page 22l B _ Page 2|

on A Which publication? o

Q. The publication concernmg experts in

discussions and mcdxcal sc Yol
Q. Do you prOVIde copies of the written
materials for your classes you teach at the law schools
to the law schools that they keep on file?

B L I I

11 Q. That would be great.
112 Doctor, can you tell me how it is you
113 first became involved in this case?

N

» Q | Whents the last time you taught at
Cleveland State?

v oo 9 oo W

Q. What was your understanchng at that time
of what you:r 1nvolvement would be in thls case?

15 0. Anvthmg in r)rena;ratlon for todav S 25
Page 23

deposmorﬂ

Q. Can you teII me what you were told
initially of Mr. Jones' condition when Mr. Casey

contacted you" o

Q Have you taught any classes or ertten any
matenals on smmg for havmg your deposmon taken9

DL N O OB W N

10 Q. You mentloned you were sent some materlals
11 to review.

this Fnday
Where Is

A The State: Bar Association, I believe.
Q What time are you‘ scheduled to speak? 121 1 V. SR
" 122 Q. | flgured you d|d when | saw the note of
© 123 35 pounds in the report

Q. The publlcatlon you referred to is that
5 listed in your Cv?

N

[OFFMASTER COURT REPORTERS Page 22 - Page 25
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Page 26
1 Q. I'll come back to that.
2 How much time have you spent reviewing
3 thisfile?

Q Is there anythmg else that you d Ilke to
review in this case that you haven't had the
opportunity to review?

| Q ‘Of vth.e ré'éord's' that yovu. fewewed, c’énv you
tell me what you recall seeing?

15 searches at any time related to your involvement with
16

Page yig

1 H pltal admlssmn?

: 'I‘could, not have

 contemporary records
MR. MALONE:

we have not

asked him to evaluate, nor will we ask him
to evaluate or comment on any of the
so-called liability issues in this case.

MR. LANDSKRONER: Thank you,
Mr. Malone.
BY MR. LANDSKRONER:

Q. Doctor, did you undertake any literature

this case?

famlllar with that I|terature I'm very famlllar with
it, and, in fact, contributed to a number of the
committee reports and so forth to finding the state and
looking at prognosis, so I'm mindful of that literature

Q. Did you receive any summaries of medical
records alon with the records themselves"

Q. You have not been asked to render any N
opinions concerning anything that happened prior to
October 20, 1994 and related to the care received by

16
17
18 Mr. Jones?

19 MR. MALONE: He hasn't seen

20 anything prior to November 21st when the
21 guy was transferred to University

22 Hospitals.

23 BY MK. LANDSKRONER:

24 Q. You have not been asked to render any

25 opinion about care rendered prior to the University

B 1 age 29
tsrms of precxse

literature on the condition, n
Q. I noted in at least one of the reports

that you've authored there's some reference to
) statlstlcal information,

That's correct. .
Q. I'll get to the opinion a little b|t
later, but can you tell me where that information is

— e

Q. Dld you go back to that article, that
t th tnnevyou authored that report‘?

art1cle solreally di n: 1t have'té 20 back toit.

[OFFMASTER COURT REPORTERS
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Q Are there any other reports aS|de from
that one that you can refer me to that deal with issues

W oo RS B W ) e

Q. Where? If you can, just give me a couple
16 of the sites that | would go to.

iy, A. Let me give you just one and that can lead
18 you. It's probably got 200 references in it and they
19 themselves have their own progeny. The committee of
20 the task force on persistent vegetative state in the
21 New England Journal of Medicine, | believe it's 1994.
2 Q. Have you individually contributed to any

pe S1stent ve etatlve stat ?

2 Cleveland Clinic?

ublished?

that task force put out

16 vour review?
17 A. No.

18 Q. Didyou 1 anything to
ing back and writi

today?

| position. That was during your time frame at the

Q. Wer‘e” thefe aﬁy other pﬁbhcations that

Q. What year were those publications?

Q. Doc‘t‘or,‘in reviewing the chart did you
15 take any notes, handwritten notes, to assist you in

o O w T L we
22 marked. Are there any other reports that you've
authored besides the three that we have marked here

Page 32

t you in
time'

Jcomxmttee"

\Qm\lq‘ux-lkg{!\)r—‘

.__
.2

.in pers:tsten egetatwe:lstate and states;;hkc 1t
Q. Is that what's referenced on your CV as

25 Q. | don t know if thls is Ilsted as a

Q
mpla' t

filed in thi

cas ?

.3 repotts:

lyouatanyp tin time review the

Q Do you have any criticisms of any of the
caregivers to Mr. Dewey Jones as it relates to this

Q. You referenced in your report that
Mr. Jones suffered a cerebral anoxic injury. Do you

‘ Q Can you tell me what your experlence is
|24 hands-on in dealing With patients with coma or
125 persistent vegetative states?

Page 33

9
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1

<

12
13
14
15
16
7
18

20

¥Ooo>3_c>gn.pwr\>»—-

vegetative state.

Page 34
A. It's abundant, »
Q. Can you tell me how many patlents that
you've actually been the attending physician for who
have been in that state?
- A. In persistent vegetanve state?
Q. Yes.
AL Probahly two dozen over the years.
Q. Can you tell me when the last time you
were the attending physician for a patient in a coma or
if you're presently --
MR. MALONE: Do You
distinguish attending from consulting?
There is a difference between being an
attending and being a consultant. 1'm not
sure if the doctor is mindful of it when
he answers your question or if he's being
expansive.
BY MR. LANDSKRONER:
Q. Let me ask it in terns of your active
involvement in the care of a patient in a persistent

R R , Page 36
Let me give you an example. A

purposeful responsc to sticking a pin in your nose
would be alert, to look at me as an overly aggressive
and cruel individual, to get your hcad out of the way
and grab the pin and my hand and push it out of the
way. That's a natural response on the part of an
infant or child or adult.

A stereotyped responsc would be to arch
9 your hcad, arch your neck, stiffen your arms and
10 stiffen your Iegs and snort. It would matter little
whether the pin stick is in your nose, on your cheek or
somewhcre else, the response is stereotyped, it's not
purposeful.

Q. If I can interrupt you for just a second

and ask, withdrawal from painful stimuli as in turning
your head away or withdrawing from the actual pain, the
stimulation, moving back away from the painful
stimulation, is that a natural re

o DN W N

-

(o]

..has Teft h15 Macanudo c1gar stﬂl

[
—

,_4
-

SESES)
L

el
L

__me persmtent Vegetatlve state7 »

s 99 T 45,9?,‘" -

,_a
: ...Q

[ —
w1

B bt b ek e
S22 3 &

[N
£

Page 35
Q. That's a good point. Can you define for

genenc: predlctable steréotype‘,, kinds fé‘thmgs

1
2

-/ 3 Your nervous system is organized in such a way that
4

425 Whethcr there was ambtent noise in. the 0O Or SOmeE

tage 37

vhghtz,d in the sand and, as poor fortune Would have it,
your foot comes to rest on the lighted cigar butt.

before you can register and say ouch your foot has
5 moved.
The initial withdrawal of your foot
. does not require participation of anything except the
organization of normal spinal cord function, it's not a
conscious act. The ouch part or looking down and
knowing it's a cigar butt and knowing your foot is
burned are complex behavioral responscs and they do
require an awake brain to do, but before any of that
has gone into place there's been a mechanical or
reflexive part. Turning a head or getting your foot
3 out of the way or snorting does not require conscious
participation, it's reflexive activity.

Q. That's not a purposeful response?

A, Thatin itself is not purposcful.

Q. Continue on.
has 1o access to language, Now

HOFFMASTER COURT REPORTERS
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Page 38 Page 40

NS

1 sudden nmse houtmg, bangmg thmg th re'sno }I 1 vegetatlve state yawn or tear, grimace, giggle. He
2 no _ to ) . 2 didn'tdisplay those. They can bé seen. They are not

3 0. Was there anv reaction to it? 3 essential to the diagnosis.

4 A. It's really hard to link it in time. From 4 2 Anything else

5 time to timc he will do such things on his own as s A. No.

6 twitch his cheek or rove his cyes, but he does that 2. M hat s the definition of coma?

whether or not there's anything going on in the room.
So it takes a process of imbuement or attribution to |
say yes it's linked to that. In my opinion, then: is
no predictable linkage of environmental activity and|
11 his response to it at all, they are random events and
12 not linked in timc.

13 He has intermittent wake/slccp cycles

. that arereally quite striking. They're not cntirely

1 regular, they're irrcgular. He will appear to be in
16 repose for a couple of minutes and then appear to wake
17 and his eyelids will retract and he will appear to look

18 off into the space around him not focussing on

19 anything, his eyes will rather wander, and that will be 19 Now, coma frequently blends into persistent vegetative
20 kept up for a couple of minutes and then he'll happen 20 state. In it it all of the time.

>t to go to slcep again. The cycle tends to repeat itself |2 out ¢ seml-comatose state‘7 o

[va]

22 at variable lengths, the length of each apparent A

23 sleeping or waking being brief rather than long. e . e
24 Intact wake/slecp cycles are characteristic of 24 ) Is there a clinical diagnc  for a
25 pcrsistent vegetative state.. |25 sen con state that you're aware of?

... FPagedl
A. There are lots of definitions. That is

1 ] ,
2 h 2 not a particularly useful definition. It's too much
3a 3 like beauty.
4.2 |4 Q. I guess in response to the question there

5 5 1is no clinical diagnosis that you're familiar with that

6 6 defines -- ’

75 7. ] , »Vj'ere's plenty

8 8 3 canfm the Word: sem1~coma dppearmg’al ver the
i - o
10 i

e i e
oo A
—

.,4
Lh

| have to run,

MR. MALONE:

ot
(=)

17 _ so Mr. Casey will stay, but I have to

18 clinical diagnosis ' , excuse myself, | have another commitment
19 Q. Are there other clmlcal signs which could 19 that I've got to get moving on.

20 be looked for that also encompass persistent vegetative |20 BY MR. LANDSKRONER:

21 state? 21 Q. Dr. Conomy, we were talking about

22 A. There are, but these are the essential 22 comatose stat and I as going to inqu  if
23 requirements. 23 Mr. Ji is in what you would decrn t this point a
24 Q. Can you tell me what the others are? |24 comatosestate.

25 A Youmaysceapersoninapersistent |25

[OFFMASTER COURT REPORTERS Page 38 - Page 41
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Q. I've read through the literature that
there's something recognized as a deep coma. Do you
have any knowledge of the deflmtmn of deep coma7

Q. Now, you referenced in that report in the
definition that Mr. Jones has autonomic function to ~months:and notvears ImPVs.
vermit instant swvival. What does that mean? 15 Q. What is the longest situation you' :
A. Well, if you take his breathing tube away 16 of where ar tient w in PVS and recovered at ast
and let him breathe on his own he can breathe, although
the mechanics of his breathing are not normal. He'll ’1obably two.
maintain his blood pressure at least for a while, his |19 Q What’s the
heartbeat. He can manufacture urine and his intestinal “ha a I
tract can growl.

Q. Ju pingt I to 1 experience with PVS
patients « th tI understand the definition. Have
y everhadarp tir 1 who wasina t 1 e state,
persistent vegetative state who has come o t of it?

st that you're aware of

LhAul\)*—'O\DOO\IOM&U)‘NHQ\QOO\!‘Q\,M.&(ANH

Q. In your experience in patients that you've
14 had hands- -on care W|1h what's the longest a patient
|15 has'  PVS s s’cate7 _

ﬂidegree ok;.; v:unctmn;an poor yquahty
Q. They are able to comprehend to some
extent?.

»fi;when they bcou Q Have you ever suggested to the famlly of a
Q. | assume there's no Way to deflnltlvely 24 patient who was in pvs state that they should give up
5 tell what awareness these people have as a physician? |25 on the patient and, quote, pull the plug?
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o 16 o Page 43
—-_nor woum | 1 r : aIcrt Baswally 1t s

i

are in a constant situation as to knowing what are the 3

wishes of a person number one and, number two, knowing 4 s - s

what is to be in their best interests, and this really | 5 Q Have y u had the opportunity to read

has to be worked out on an individual basis witha | 6 D1. kaler S dep051t10n‘7
8
9

DWW e

o W

. family. ‘_ G o
g I think the known wishes of the person, Q D|d you note in tt Iy t ot
if they arc known -- most of the time they're not -- Dr. Winkler referred toap ti tof 3 at. recovered
~and the wishes of their family have to supervene. 10 from what he deemed acomatose tt fter nine ars
It That's been my own approach to things. 11 intl  and is now d an {1  member of
12 There have been times in which I've 12 society?
13 requested that a family not escalate measures beyond
14+ their current level of care, enterostomal feeding,
15 pulmonary toilet, the treatment, the infections, any
16 evidence of pain to treat it and not go beyond that.
« I've been in that position many times.
Q Conversely,h  you ever encouraged a
;9 family t upgrade the care for a patientina 'S
20 state?
21 A. Not in a pvs state. | certainly have in 2 ‘bel ‘he knows ¢
22 persons with comas, particularly kids in coma. The 22 don tknow such an |nd|V|duaI
23 younger they are, the hcalthier they are the more 123 Q Dr. Winkler, | think, also referer ed
24 likely you are to come up with something good, and 24 later in his deposition that he had a patient that was

25 tries there ought to bc sustained. '25 alsoin acomatl was in for three y that also
Page 47 Page 49
1 Q. You're not critical of the Jones family in 1 came out of the comatose state and, although did not
brother, are you? - ) 3 improvements and was aware --

: A”f

a,fanybody i

Q. And agaln you re not critical of the

family for pursuing what they believe their brother's
wishes would be, ¢ to keep h1mv_1n a PVS stateV

11 Q Balance the checkbook
|2 A No, Iknow of no such person
13 Q. You've had a chance to look at Dr.
G 14 Winkler's Life Care Plan, as weII?
Q. Do you have any understanding of Why or 16 Q Do you have any cr|t|C|sms of that plan in
how a patient comes out of Pvs? | termsof the care thatwas for Mr. Jones in
€ : nean, I'm | ; a home seting as well as the cost Jf the car
119 « ) criticisms, save for the
20 va‘O_]CCtlon that he's going to live 33 years.
1 frr ttt ouldyou igree b
plan  the extent that accurately
3 depicts vvhat the tofcare :ulc bc for Mr. Jc e in

,;;uNHO\ooo\lowmbpoml—\Otom\lmm-Pw

o5 AL ;.:behéyé it does. ves.
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Page 50

Q Do you have any question as to the

” Q Is there an advantage to having family
members close by who care for his well-being in a home
_setting as opposed to in a hospital?

Q Is that what in essence, the Llfe Care |
10 Plan sets forth?

12 | Q. You, I think, have referenced in one of
13 your reports that Mi-. Jones is exposed to some risks, a {13 Q. What is your understandmg of Mr. Jones'
14 varlety of d1re health threats which include repeated 14 family's attendance at the nursing home facility?

17” Q Is Ml— Jones at greater risk for these
18 infections in a hospital setting than he would be in a

21 Q. Did you review any documentation at the
22 nursing home aside from his medical charts?

24 Q. You had a conversation at your visit With
25 the head nurse, nurse manager of the facility?

Q. Isn't he exposed to greater nsks where
he's at now because of exposure to other patients and

Q Is that true of both conversatlons"

Q. Doctor, let's look, if we can, at your
14 report concerning -- | believe it's the July 17th
15 report marked as Exhibit 3. In that report you've
16 indicated that you believe that Mr. Jones will not

d “Dr kaler sald in hlsﬂdeposmon that |

17 it's his opinion that the nursing home facility 17_continue to live beyond the year's end, correct?
18 increases the likelihood of Nim experiencingincreased |18 A. Yes. G .
19 morbidity, particularly in terms of infections from 19 Q. Can you tell me what the basis for that

20 cross-contamination being in a health care facility 20 opinion is?

21 such as that. Do you agree or disagree with that? 21

think v ; . fr. Jones in the sickest of this group because of his
[OFFMASTER COURT REPORTERS Page 50 - Page 53
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Page 54

10 BY MR. LANDSKRONER: i
11 Q. Doctor, the name of the nurse that you 11
12 spoke to at the health care facility, do you recall her 1

Is Q | know the gentleman that was the cherge
16 nurse, but I'm talking about the person -- 1

19 the family members had not been there, do you recall
20 her name?

y, Q. We were talking a moment ago about the
23 risk of infections to Mzr. Jones. | note that you are
24 on the board of the Aristocrat nursing facility's

25 ethics committee.

[\

18 Q. -- the person who indicated to you that 18

infection all the time

_Page 56

Q. Aside from the preventatlve malntenance
from infection, do you know how many times since he's
been in that facility he's run into a problem where

there » . ing i feu‘ .

Q T you kn A 1f ie' leen transferred at
any pomt in tl ie since he's been in tt  new it

A. Not to my knowledge But agaln that's a
matter of choice. It really doesn't depend on whether
hc has an infection, it depends on whether you want to
send him to a hospital to have it treated.

Q. How many patients were in the room that

4 Q. Do those ethics, at least from the

5 standpoint of that chairmanship, deal with issues
6_concerning patients in. tive states?

7. A They have, yes. -

8 Q. Have you ever discussed anythmg related
9 to the care of Mr. Jones while you were in that

10 posmon‘)

12 Q. Were you familiar with Mr. Jones
13 treatment at Aristocrat while you were in that position

16 Q One of the concerns | guess, that they
17 had for Mr. Jones was the problem with infection when |17 would not increase his likelihood of getting an

18

he was at Aristocrat, con'eet?

2y . g rat.
21 Q The facility he's in now presently, can

22 you tell me when the last time it was that he had a
23 problem thh mfechon”

24 A i e guess L R at

)

22
23
124
25 his chart. | can tell you this, he has a problem with z

5

Page 57
Q. Do you know how many patients were in the
om that he was maiutained in at Aristocrat?
A Idon't know.
Q. Would the fact that there were four
patients in the Aristocrat room contribute in any way
to the frequency of infection that Mr. Jones dealt

Q. So the number of patients in the room

Gt S

with a hundred infected people, but I think to be in an
ordinary room, whether there's two or three or one
person, is not going to be an issuc.

Q. So it would not affect or increase his

HQFFMASTER COURT REPORTERS
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|Ikellh00d or risk of infections with more persons? 1 vegetauve state that he's presently in, correct‘7 )
AT wmitdn'tssput hi‘m-:;in: 'rodm-thi,thfw AL = L
lepers and a tubercular; but in general, no.
Q. Let's jump back to the basis of the

Q. Agaln you re not suggestlng that he could
not live to 69 years old as set forth by Dr. Winkler,
but just within reasonable probability that he will not
»hv untﬂ he S 69 ears

opinion that Mr. Jones will not survive through the end
of the year. You mentioned you put him in the highest
risk group because of his other health concerns. Are
presently his other health concerns, including his
cardiac status and diabetic status, controlled with

Q. Doctor, how many times have you been
called upon to give a probability as to life expectancy
for one of your patients’

A. Ireally don't know the number of times.
It's more than a score | would think.

Q. And in every instance you were not correct
in terms of predicting life expectancy, svere sou!?

A. I've never been entirely correct in
predicting anything.

Q. Of course, | assume you're very happy when
your patients exceed the life expectancy that you may

\Ooo\loau\.bmm»—-
O\OOO‘\JO\U\-DL»;\_)

Q Now when you taIk aboutMr Jones life AL eneral; yes . G
21 expectancy, again, you said with probability, that is, 21 Q. Can you tell me the last time you had a
22 with 51 percent medical probability he will not survive |22 patient exceed the medical life expectancy that you
23_through the end of the year, co ? 23 based vour opinion on?
24 A. Correct. y A. Yes. A person who lived to bc 103 ycars
25 Q. Soyou're not guaranteelng that Mr Jones 25 old was a patient of mine, very famous and has a local
Page 59 Page 61
is gomg to pass on before the end of the year? 1 automobile museum named after him. 1was a guest at
A Iwould hardly guarantee that. 2 his 100th birthday party. | never thought he would
Q. And in terms of the basis for the 3 live that long or stand up to do it, but hc did. | was
statistical information, | believe you referred me to 4 not only surprised, | was delighted to see that occur.
the articles that gave you the numbers that you've 5 He made it to almost 103.
referenced in Exhibit 3 as to the 3.3 year life 6 Q. Have you had that happen with patients who
7
8
9

expectanc) for a person ina Veg in thelr 30s and 40s?

Q You've also rendered the op|n|on that inmy expcncnce : :
Mr. Jones within reasonable medical probability, again, | 0 Q. Live beyond what the medlcal expected I|fe

percent wﬂl not come out of coma, correct‘7

|12 A Afewdo a lot don't unfortunately

|13 Q. Your CV mentioned an award you recelved

14 for quantization of cutaneous sensation. What is that
|15 award?

Q. PVS, thank you for correctlng me. 16 A Well

So you're not saying that Mr. Jones 17
absolutely positively will not come out of his 18- pers:

lg Q. And was there a publlcatlon that was

’vegetative state? |
: 20 related to that, as weII’> )

iiyhve hfe eternal, it's n will, |21 . Several. e G
Q. And that's what I'm gettlng at The 22 Q What were the results in short form of
probability we're dealing with is in terms of him 23 that study7

age dependent,

passing on before the end of the year and in terns of 24
with predmtable

his not living, coming out of coma or coming out of the |25 sight
HQFFMASTER COURT REPORTERS Page 58 - Page 61
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variations in disease and that one can come away with a
connotative measure of what a person feels the way that
one can develop connotative measures of the accuracy of
vision.
Q. Does Mr J'ones fee1‘7

\QQQ\)Q\LAAWM

2,

11 Q. Doctor, have you ever contributed to any
12 legislation or model statutes concerning the
termination of care guidelines for a patient in PVS?

that

Q So
Mr. Jones

‘a senescent
Q. Idon't know that; I'm not familiar vmh

' A Nowyou are.

situation? v
‘We can know what we know accardmg to: the

-age 64‘

have -
wummy for that reason: 5

we have no way of reaIIy knowmg if
is aware of his surroundings or his

Page 63
Q. Have you contributed recently to any
,modlflcatlons of that7 »

Q Do patlents in PVS still have all the
rlghts of all other panents?

oyooo\quvu:.::-oqu

fzf‘reahty altog vhef.

Q. So

v:the‘problem Not:a eIy useful position in: court.
Q. Doctor, what role did your wife play, if

any, in the

Q Dld you | take any notes dunng the exam7

AL No o o :

Q You chd a procedure on Mr Jones mvolvmg
the use of injection of cold water into his eardrum

area. Can

. stem and to come away W1th some'notlon of whether. the

have no way of knowing?

. She prov1des assxstance tome. When Isee
a erson in nursmg»favcﬂjty ‘ ,don 't know who is::

Page 65

argument
I assume the answer to that is, no, we

of knowin g that we ‘i‘eallyfg
s wh somebody else: knows is

examination that was done on Mr. Jones?

you explain to me what that procedure was

HOFFMASTER COURT REPORTERS
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1 o of the medical records'7
2 2 A. Pardon me ~ r
3 3 Q. Was redlctlon that he would not --
4 ‘ - : ~ 414 A No ascd on my examination of him.
5 Q. And what else d1d you glean from that test 5 Q | think you made reference during your
6 6
7 7
8 8
9

ccrebral hemtspheres are. awake
Q. And, in fact Mr. Jones' bram stem

that_’you performed? examination to the significance of the response of his
¢ hand pulling when you put your hand in his hand, What
is the significance of that response?

A. 1gleane icxacﬂy at. G
Q. I think you mentioned durmg the

examination that if Mr. Jones were awake and conscious
10 he would have a gazed fixation and the eyes would move

15 Q. You 1ndxcated that pnor to performmg

Page 67

that test vou expected different results, correct’

\xo_\‘_u\dpwu»—-

f‘fellow they're. dealingwith.
8 Q. Along the same lines, the response that

| 9 you elicited by using the pin around the facial area is
0 significant of what7

Q. Ithlnk you |nd|cated though that you
expected before the test that his eyes would move
towards the cold, which indicated that he was not [t's not a purposeful form of:reSponse
wakeful correct? o o 13 Q. To clarify, Mr. Jones had both cranlal

f they move toward the co mulated |14 nerve reflexes an spmal reﬂexes7 o

Q Pnor to domg that test on the patzent I 18 stem reflex med tediaby;fcramaléiinerves-.s :
think you stated as you were preparing to do the test 19 Q. You indicated Mr. Jones had spontaneous
that you thought that his eyes would, in fact, move 20 respu'atlons? e

towards the cold stlmulus e A Yes, he does. .

Tt C ';:',;: 2 Q. Doctor, in you:r report of Iuly 14th you've
23 noted at the end of the first paragraph under
smpnse it 124 impression, the lack of distal reflexes may suggest
Q. Was that prediction based on your review 25 superimposed diabetic neuropathy. What is that?

HOFFMASTER COURT REPORTERS Page 66 - Page 69
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Page 7.
‘A Thatic :

Nerves seen N conjunction with dlabetes in which the

cells that invest the peripheral nerves become discased

as part of the diabetic process. Persons with it

develop numbness, weakness, losc their reflexes. It's

6 common in diabetes.

7 Q. It seemed from the examination that

8 Mr. Jones seemed to have more response with the left

9 side of his body than he did with the right side of his

1_here today?

U1-J>~l.o-)t\)-a

Q. Is there anything that relates to those
matters that you think is important for me to know? I
don't want you to come in to trial and surprise me with
anything, any opinions we haven't discussed here today.
Nothing else you think I need to know that you expect
to talk about?

Q. Have you rendered any opinions to defense
counsel other than what you've expressed in your report
and indicated here today?

Q. Do you expect to do any additional work or |
terms : ‘ ) research studies or anything else before trial?
20 Q So I m clear there S no way to say or 20 MK. CASEY: He will get

)1 you're not saying with reasonable medical certainty 21 the Heritage Care records as soon as |
»2_that Mr. Jones is not aware of his surroundings? 22 have them Susan.

SSUIIou; . Q. Is there anythlng else you would like to
15 Q And you re saymg that you do not believe 25 see besides the Heritage Care records that you've

Page 71 Page 72
within medical certainty that he's aware of his indicated earlier today"

di 9

Q. If you can, just tell me what the basis
for that opinion is.

Q. Do you expect to appear at person in
tr|aI’> ‘

Q. And so you've for the most part outllned
what you said the qualifications are for persistent
tive state,

= O 0 00Oy b AW N

4

6 Q. Is it your opinion that all patients in a

7‘£ VS state do not have awareness? e T
G , - can you give

9 8 me an estimate of when you will be done
0 persistent vegetative state. with your case in chief?

1 Q. lunderstand. 21 MR. LANDSKRONER: Iwish 1

2 Doctor, do you currently expect to 22 knew.

3 testify on any matters -- I've asked you a lot of 23 BY MR. LANDSKRONER:

4 questions -- any matters other than those expressed in |24 Q. Doctor, you stated at the beginning of

5 your report and those opinions that we've discussed 25 your exam of Mr. Jones a statement which | just want

[OFFMASTER COURT REPORTERS Page 70 - Page 7:
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Page 74
1 some clarification on. The statement was that somehow
2 related to the exam that this was a Barnum & Bailey
3 Circus. What did you mean by that?
4 :

Q. Something you saidjust prior to doing
your exam of Mr. Jones.

N N o Ol

INg.0

as:talxin !
11 Q. The testing that you did on Mi. Jones, the
12 injection of the water into his ear, is that deemed an

dure?

Page 76
1 Q. Finally, who in the course of your
2 examination authorized you to take off the respirator
3 from Mr. Jones?

5
6
7
9 MR. CASEY: Are you
suggesting some harm was done to Mi. Jones
11 by that?
12 MR. LANDSJSRONER: Just inquiring.
13 | think that's all | have, Doctor. |

thank you for your time. 1just would
want to get a copy of that one publication
that you referenced.

ea

23> HQ. Do'vv'e have that reflex as an adult when
24 we're sleeping?
25

 comfortable THE WITNESS: you're welcome
MS. REINKER: Jack, 1'm going to.
to sign off now. MR. CASEY: Read or waive,
MR. CASEY: NO questions, 20 Doctor?
21 Susan? 21 THE WITNESS: I waive, but |
22 MS. REINKER: I have no 22 would like to read.
23 questions. Are you going to continue or 23 (DEPOSITION CONCLUDED.)
24 are you done? 24 (SIGNATURE WAIVED.)
25 MR. CASEY: I think they 25 ---
Page 75 Page 77
. , . 1 STATE OF OHIO, )
1 may just have a few. They're talking ) CoUNTY OF CUYANOGA. ) S5
2 amongSt themSE|VeS. . . 3 I, LAI?PEERﬁ[ZCIAGII;[EONTmLE}L Registered
3 (Thereupon' there was a dISCUSS|0n Oﬁ the 4 Professional Reporter and Notary Public within and for
4 record') 5 the State of Ohio, duly commissioned and qualified, do
5 BY MR. LANDSKRONFTR: . 6 hereby certify that the within-named witness, JOHN PAUL
6 . Q . DOCtOf, the bltmg reflex, what is that 7 CONOMY, M.D.,J D,, was by me first duly swornto tell
7‘ mdlcatlve ) 8 the truth, the whole truth and nothing but the truth in
8 9 the cause aforesaid; that the testimony then given by
9

0 him was reduced to stenotypy in the presence of said
11 witness, and afterwardstranscribed by me through the
2 process of computer-aidedtranscription,and that the
13 foregoing is a true and correcttranscript of the

14 testimony so given by him as aforesaid.

15 | do further certify that this deposition was

16 taken at the time and place in the foregoing caption
17 specified.

18 | do further certify that | am not a relative,

19 employee or attorney of either party, or otherwise

20 interested in the event of this action.

21 IN WITNESS WHEREOF,I have hereunto set my hand
and affixed my seal of office at Cleveland, Chio,on

23 this 6th day of August 1997.

Lauren I. Zigmont-Miller,RPR and Notary
Notary Publ?c in and for the State of Ohio.
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