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TN THE CIRCUIT COURT
OF RUTHERFORD COUNTY

MURFREESBORO, TENNESSEE

___________________ \
NANCY GORMAN and Husband, H
GERALD GORMAN, :

?laintiffs, : Case Number

V. ¢ 31218

ELIZABETH LaROCHE, HK.D., :

Defendant. :
___________________ ¥

DEPOSITION OF HOWARD LEWIS COHN, M.D.

Sterling, Virginia
Tuesday, July 26, 1884
REPORTED BY:

JANE W. BEACH
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Deposition of HOWARD LEWIS COHN, M.D., called

for examination pursuant to notice of deposition, on
Tuesday, July 26, 1994, in Sterling, Virginia at the
offices of Dr. Cohn, 207 East Holiy Avenﬁe, at 1:4C p.m.
before JANE W. BEACH, a Notary Public within_and for the

Commonwealth of Virginia, when were present on behalf of

DOUGLAS S. JOHNSTON, JR., ESQ.
Attorney at law

217 Second Avenue North
Nashville, Tennessee 37201

On behalf of Plaintiffs.

THOMAS W. LAWRENCE, JR., ESQ.
Parker, Lawreﬁce, Cantrell & Dean
200 Fourth Avenue North

Fifth Floor

Nashville, Tennessee 37219

On behalf of Defendant.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
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PROCEEDINGS
Whereupon,
HOWARD COHN, M.D.
was called as a witness in the ;bove~entit;ed matter and,

having first been duly sworn, was examined and testified as

follows:
EXAMTNATION
BY MR. LAWRENCE:
Q Would you state your full name for the record,
pleage?
A _Sir, my name is Howard--H-o-w-a-r-d--Lewig--

L-é-w—i-s--Cohn—-C—o-n-m, M.D.
Q What is your business address, Dr. Cohn?
A - 8ir, I have got twc professional offices.

The one at which we are presently at is at 207
East Holly--H-o-1-1-y--Avenue, Suite 215, Sterling--
S~t-e-r-l—i-n—g¥-Virginia 20164.

I maintain another professional office at 106
Irving--I-r-v-i-n-g--Street, Northwest, Sui;e 408,
Washington, D.C; 20010.

0 Do yéu have an office in Marvliand as well?
A No, sir, I do not.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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Have you ever had an office in Maryland?

No, sir.

& Lot By ) P _—TT
The two coffices which you mentioned, o Steriing

L =Y L

9]
et

and on Irving Street, are those both medical practice

offices?

A

el

Q

Yes, sir.

Are you a solo practitioner?
Yes, sir.

If that’'s a correct word.
That’s correct, sir.

And vou are an Ob/Gyn?
That’s correct.
Board-certified?

Yes, sir.

Both as an obstetrician and a gynecologist, or is

that combined?

A

Q

offices,

It's & combined certification, sir.
Ckay.

How much time do you spend between the two

Dr. Conn?

I'd say these days I spend about 50 or 95 perceint

of my time seeing patients in the Virginia office and oniy

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 410-AR4-2550
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apout five to ten percent of my time seeing patients in the
D.C. office.

en were you first contacted to review anything

©
;

in this case or give any opinions in this case?
A Sir, it’s my recollection that I was first

contacted in the spring or summer of 1993.

' By whom?
A By Attorney Johnston.
] And do you kiow how Mr. Johnston got vour name as

a potential expert in this case?

A Not exactly, no, sir.

Q When you say "not exactly," do you have a theory
Ccr a guess?

A Well, I seem to recollect that when the first
bontact was made, Attorney Johnston told me he got my name
either from a doctor or from another attorney, but I don’t
recall the exact details.

Q Okay.

Have you ever worked with Mr. Johnston before?

th any other Tennessee

attorneys in medical malpractice cases before this one?

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 B0O-336-6646 410-684-2550
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A Yes, sir, I have.
Q Okavy.
How many?
A I have worked with David Randolph Smith out of
Nashville.

I have worked with Randall Kinnard out of
Nashville.

I have worked with a Walter Bussart--
B-u-s-s-a-r-t--out of Nashville; and with =a Debbrah
Godwin--D-e-b-0-r-a-h G-o-d-w-i-n--from Memphis.

Q. Did any of those cases involve issues similar to
the ones that are iﬁvolved in this case?

y: Not to my recollection, no, sir.

Q Do you currently have any active cases in
Tennessee with any of the four counselors you just
mentiocned?

A I have done, I believe, two cases with David
Randolph Smith, both of which had discovery depositions.

It’s my understanding that one case tabled or
placed on hold, and the other case may have alrea ¥y been
settled, so I don’t know whether that’s active or not.

But I think I have cne active case with Attorney

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347.3700 ’ 800-336-6646 410-684-2550
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Bussart, one with Attorney Kinard--K-i-n-a-r-d.
o Two n's.
a Two n'’s. K-i-n-n-a-r-4.
And one with Attorney Godwin*mG-o~d-w-i-ﬁ.
So it’s my understanding that I bélieve I'havg"
three other active cases. |
Q I take it that some of those cases are located in

Davidson County, Tennessee, in Nashville, in the court

thera?
{Pause. )
If you don’t recall, that’s okay.
A I don‘t recall.
Q Do you recall the names of any of the defense

lawyers involved in the cases with either Mr. Kinnard or
Mr. Smith?

A I don’t think I know who the defeﬁse attorneys
are with Attorney Kinnard or Attorney Bussart.

And David Randolph Smith, it’s in the depositicn

transcript, I just don’t happen to recall who it is offhand.

0 Do you recall the styles of the cases, the names
of the patient/plaintiff in any of those cases?

A If you give me a few minutes, I probably can come

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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up with one of the defendant/doctor’s name.

K

Did you ask for plaintiff?

Either the patient/plaintiff

defendant/physician; either one.

A

;

A

Q

Wny don’t you think about -that, and if it comes

Okay.

Do you keep files on your medical malpractice

o
o o]

I'm not sure

Well, if vou

L0 you, then we will get that.

a congsultant in?

“hat you mean by "keep files.*®

are asked to consult in a medical

maipractice case and give your opinions and therefore review

records,
A

pertain t
Q

them all
A

offices o

system whereby I can go right to any specific case

immediate

C

do you make a file for that case?

I try to maintain together the records that

ot .
G toac case,

Ckay. And do you place them in a file and keep

together?

They’'re placed at various places around my

r home. I don’t know--I don’t have an organized

lv.

Okavy.

yes.

ACE-FEDERAL REPORTERS, INC.

202-347-3700

Mationwide Coverage
800-336-6646

410-684-2550
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1 And after a case closes, what do you do with the
2 materials and the files and so forth that you had

3 developed?

4 A I discard it.

5 Q Okay. So you don’t keép anything béyond if a -
6 case 1s settled br 1f a case is tried or if a case is

~J

dismigsed, then--
8 A That's correct.

; everytiling away?

W
@]
1
1

e
C
-
'S
[ 22
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£

10 A That's correct.

) 11 Q Okay.
12 You do maintain a file in this case, I take
13 ie?
14 A - Yes, sir.
is Q All r%ght.
16 And what does that file contain?
17 A Sir, the file contéins the materials I have now
18 in front of me. And it contains the original mailing that I
19 got from Attorney Johnston in the summer of 1993, and that
20 consists of the following:
21 No. 1, an opinion letter by Dr. Peter

’ 22 A. Schwartz--S-c-h-w-a-r-tr-z:

-. T - ~ T .
ACE-FEDERAL REPORTERS, INC.
Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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1 No. 2, the records for Nancy Gorman in the office
2 cf Dr. Elizabetrh LaRoche--L-a-R-0-c-h-e; and also with other
3 doctors involved in the Murfreesboro Medical Clinic;

4 No. 3, a discharge summary from the Middle
5 Tennesseg Medical Center in Murfreesboro, Tennessee,
6 addressing the admission under the éupervisicn of br.
7 Westmoreland--W-e-s-c-m-o-r-e&-l-a-n-d, admission date
8 1/17/82, for a breast biopsy and a modified radical

mastectomy; and

hta)

10 Noc. 4, responses of Dr. Elizabeth LaRoche to

| _ .
11 piaintiff’'s first set of interrogatories.
12 Subsequent mailings that were added to my file
13 inciuded: the plaintiff’s supplemental responses to
14 defendant’s first set of interrcgatories, and supplemental
15 Vanswers to plaintiff’'s first set of interrogatories by
16 defendant Eiizabeﬁh LaR%che, M.D.
17 Q Okay. Now let me ﬁust ask you one quick
18 question.
19 One of those documents, the first one that you
20 just'menticned, the ones that you have in vour hand, is that
21 2 document that summarizes what your expected testimony wWas
22 Co he?

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6645 410-684-2550
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I believe, among other things, it did summarize

what my expected testimony was, yes, sir.

L@

A

Okay. All

And lastly, added to the materials that would

consist of a file, I guess, would be depositicns of

Mr. Gorman and Mrs. Nancy Gorman, and the deposition of

Dr. Elizabeth LaRoche.

hiisband?

A

Q

Actually, they’re both plaintiffs. So I should

ask you if you have talked with either Nancy or Butch

Gorman?

»
FxN

Q

No, sir.
Okay.

Therefore, I take it, you have never examined

Mrs. Gorman?

A

o)

That's correct.

Can you estimace how many hours you have

spent s¢ far in reviewing this case and formulating your

cpinionsg?

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
302-347-3700 B0O0-336-6646 410-684-2550



0700101 12
JTWBpv .

1 A Well, I don’'t recall how many hours I spent in
2 summer of 1893 reviewing the materials and discussing my

3 opinions with Attorney Johnston.

4 I would estimate that, in preparing for today’'s
5 proceedings, I spent approximately six hours feading‘over
6 the previously submitted materials in preparation for

7 today’s deposition.

8 0 And in those previously submitted materials,

2 would you have alsoc reviewed that summary that we talked
10 about earlier of your expected testimony?

11 A Yes, sir.
12 Q Are you familiar with the term Rule 267

13 A No, sir.

14 Q Ckay. If you would, show me the supplemental
is8 answers of the plaintiff to the defendant'’s interroga§ories,

186 which summarizes your expected testimony.
17 MR. LAWRENCE: Let;s mark this as Exhibit 1,
18 please.
19 (The document referred to was
20 marked Defendant Exhibit No. 1
21 for identification.)

: 22 %HE WITNESS: I assume the Court Reporter is

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 ’ R00-336-6646 410-AR4-2550
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going to send me back either the original or a copy so I can
maintain a complete file.

Would you do that?

MR. LAWRENCE: We would be.glad to handlelit any
way you want to. If you want him to have ﬁié originals
back, we can attach copies to the deposition. That Qould ke
fine with me.

MR. JOHNSTCN: Yes, I think that’s what we want

ro 4do.

&
=

]
o
Fh
o
H

MR. LAWRENCE: This is really as
identification purposes as anything.

And I would like you to hold on to that, please,
Doctor.

THE WITNESS: Yes, sir.

MR. LAWRENCE: Sc we can talk about it later in
the deposition.

BY MR. LAWRENCE: (Resuming)

0 Now, I take it you have, in addition to receiving

those three depesitions that you listed earlier, you have
alsc read those. .

Is . that correcr?

A Yes, sir.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 BOC-336-6646 410-684-2550
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Q Have you made any notes on those pages?
A I believe I have underlined and made some
otes, and also I have color highlighted in
depositions.

Q Did you read or consult with any-articles

other literature in preparing your opinions?

A - It’s my recollection that to substantiate

oxr

original opinions in summer of 19883, that when I

my Treport (o Attormey Johuston, I read him various

passages in a textbook entitled "Cancer of the Breast,"

published in 1988; the exact reference should lie in the

Exhibit No. 1.
Q Okay. That'’s the Donevan and Spratt text.

Iz that correctc?

14

gave

" A Yes, sir.
0 Do you keep that in your library here at your
office?
A No, sir, I do not.
Q Okay. Do you feel that that is a particularly

subsrtantive text as far as the issues that are involved in

this case ig concerned?

A I think it's a representative text. I don't

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202.347.3700 800-336-6H46 410-684-23550
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think I would call it particularly substantive.

o) Okay. So it's representative.
A That'’'s correct.
Q Can you name other representative texts that

cover the standard of care and causation issues that are

involved in this case?

A I would think any of the major textbooks of
gynecoclogy.

Q Ckay. Of gynecology?

A Yes, sir.

Q Would you consider the text "Cancer of the

Breast" to be a gynecclogical textbook?
A Well, since it‘s written by two surgecns, I would

believe that it more falls into the category of a surgical

textbook, but it has oncological ang gynecological
importance.
Q Okay. Okay.

So you, as I understand what you have told me,

you have at some point in time, perhaps back in the spring

™

of 1993, referred tc the Donevan and Spratt treatise in
formulating your opinions, to some extent?

A No, sir.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 £10-684-2550
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My opinions were already formulated prior to

locking at thar textbook on the basis of my general

and experience.

I thought it would be beneficial and helpful to
supplement that with some passages gf & general sufgéryr
textbook that addresses breast cancer to give the benefit of
that confirmatory information to Attormey Johnston.

2 And when you read that text, did it change any of
your preconceived or previously formulated opinions?

A No, sir.

It solidified what my opinions were based upon
previous gynecelogical reading, knowledge, training, and
experience.

Q a1l right.

Who is Dr. Peter Schwartz?.

A Dr. Peter Schwartz.is director of gynecclogy at
the Reading Hospital in Reading, Pennsylvania, and I believe
he is an associate of Jeannette Finkel--F-i-n-k-e-l--the
sister of Nancy Gorman.

And Jeannette Finkel is

knowledge, a registered nurse.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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1 Q Do yﬁu know Ms. Finkel?
2 A No, sir.
3 Q Have you ever spoksn with her?
4 A No, sir.
5 Q Have you ever spoken with Dr. Schwartz?
6 A No, sir.
7 Q Do you know him at 2ll?
8 A No, sir.
9 Q Qkay.
10 S0 you only know about these idenrities of those
: 11 two persons through reading the materials that are in front
12 of you on the desk today?
13 A That's correct, sir.
14 Q When you read--I think you indicated you had read
15 é re?ort that had been submitted to you written by
16 Dr. Schwartz.
7 Is that correct?
18 A That’'s correct.
19 Q Did you agree with his assessment set forth in
20 that letrer?
21 A I agreed with ultimate opinion in terms of
22 agreeing with, if by assessment you mean every single thing
ACE-FEDERAL REPORTERS, INC.
Mationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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that he says in the report, then I would have to read the
report and see 1f I agree with every single passage.
Q All right.
Let's don’t do that right now because I haven’t

read it either. So what I would like to do is-read that and

then perhaps we can talk about it later in the deposition.

p:% Yas, sir.
Q Now, you indicated that you had spent
approximately six hours getting ready for today’s

deposition, if I understeood you correctly.

A That's correct.

Q And I assume that would include meeting with
Mr. Johnston?

A No, I believe I spent an additional hour today
meeting with Attorney Johnston.

0 And then my néxt question is: How many hours in_ﬁ
addition to your work today oﬁ this file have you expended
reviewing and formulating your opinicns?

A Well, my work today consisted of one hour. My
work over tche laét-- |

0 I am speaking of prior to today. Prior to your

getting ready, your actual preparation for this deposition.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 T BOA-336-6646 410-84-2550
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A Okay.
Q The six hours plus cne hour with Mr. Johnston.
A Okay. Okay.

I don’t recall how many hours I spent in ﬁhe
spring and summer of 1993 in reading over ﬁhé originéllyl~
submitted materials and rendering a commuﬁication to
Attorney Johnston.

Neither do I reczll how long it took me to read
the plaintiff’s suppleméntal responses to defendant’'s first
set of interrogatories nor the supplemental answers to
plaintiff’s interrogatories by defendant, nor the
depositions involved.

Q Okay. How much do you charge for consultation of
this kind to a plaintiff?

A My usual charge to an attorney, whether it’s a
plaintiff or a defense attorney, is $175 per hour.

Q Okay. And that is for reviewing materials,

meeting with attormeys, that kind of thing?

A. Yes, sir.
0 Ckay. But then you charge $250 an hour for
depositions?

Is that correct?

ACE-FEDERAL REPORTERS, INC.

_ Nationwide Coverage
202-347.-3700 800-336-6646 410-684-2550
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A Well, I charge $750 for a deposition, and in the
event that the depcsition goes more than three hours, the
additional hours are billed at $250 per hour.

Q Qkay.

Have you billed Mrs. Gorman or hér counsel to
date for your work on this case?

A I don’t recall whether I . actually éent bills or
told Mr. Johnston during telephone conversations what my
expected charge would baL

o) Well, what I am trying to find ocut is how much
you have charged the plaintiff so far in this case.

Do you know the answer to that question?

A I don’t have the records that would address that
issue. But if the checks were all issued by your office or
by Attorney Johnston’s office, then it should be easy to
determine what the charge would be.

Q Well, my question is, one of my questions was
have you billed the plaintiff to date for any of the time
you have spent on this case?

A Well, I have received remuneration. I don’t

recall whether the remuneration is a check issued by the

plaintiff or plaintiff’s counsel.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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I suspect the check was issued by plaintiff’s
counsel. But I don’t recall the exact amount, nor do I
recall whether I physically sent a pretyped-up bill or
whether communication with Atto;ney Johnston I told him what
my expected reimbursement would bé for the pariicular
assignmenc.

Q Qkay. 2o at some place in your office or at your
home--do you have an cffice at your home as well?

A No, =ir.

0 At some place, at home or in your office, vyou
would keep records of how much income you received from this
projecﬁ.

Is that correct?

A_ - Well, I would deposit any check I received from

Attorney Johnstog along with any other reimbursements for my

clinical work over the course tc that date. I would deposit

that in the bank that day or the following @ay.
Q Right.
But in your file here on this case, you do not
keep any records of how much you have billed out to date or
what your in;ome from your asscciati@a in this case as an

expert witness would be?

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550
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1 A Well, it’s my usual policy to either write down
2 or to keep track by memory of whatever expected remuneration
3 is forthcoming for a particular assignment, and once that
4 remuneration is received, then I né longer-keep the record
5 since I no longer need to.
6 o) So what you are telling ﬁe coday is you}have no
7 way of telling me how much money you have received to date
8 or how much money you have billed Mrs. Gorman or her
g representatives for time spent on this case.
10 Iz thar right?
11 L No, sir No, sir, that’s not what I said.
12 Q Well, answer that guestion.
13 Do you have any way of doing that?
14 A Yes, sir, I do.
15 | Q And what method would that be?
16 A I would dete%mine, if necessary, the amount of .
17 meney that your office has sent me, the amount of money that
18 Attorney Johnston’'s office has sent me, and add the two
19 together.
20 Q Okay. Well, I know héw much I have sent you. I
21 - have sent you a check for $750.
22 A Okay.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347.3700 800-336-6646 4£10-684-25%0
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Q Which is your minimum required fee.

A Correct.

Q Is that correct?

A That's correct.

0 Okay. Now what I want to know is how much

Mr. Johnston’s office has paid you so far.
A Okay. I don’‘t have that information.
I guess you would have to ask Mr. Johnston’s
office. I don’t keep records.
0 That was my questicon.
Do you have any way of determining how much money
Mr. Johnston’s office or Mrs. Gorman have paid to you for

your work on this case?

A Well, keeping in mind that after a payment is

received, then I either no longer keep in mind how much I

requested a payment for nor if I put a gscript of paper down

reminding me how much I reguested for a particular
assignment, cnce that check is received, then it no longer
concerns me that payment has been requested, and I no longer‘
keep track of what my original request was nor whether thar
request was met in full or partially once the bill is paid

in full.

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 80-336-6646 410-684-2550
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Q S50 the answer is "no"?

A Keeping in mind that I did say that there was a
way to find out, the answer is at this point, with my awn
records, no.

o] Dr. Cohn, have you agreed to travei to Naéhville

to testify in this case at the trial or actually the

Nashville area if this trial will be in Murfreesboro,
Tennessee?
Have you agreed to do so?
A I have not been requested to travel to Tennessee,
sir.
Q If requested, would you do so?
A Presuming that it doesn’t interfere with any

clinical or familial responsibilities, yes, sir.

Q Have you ever been to middle Tennessee?
A No, sir.

Q Is that a "no"?

A I said, "No, sir."

Q Okay.

Have you ever given a deposition for evidence

- that was to be utilized in a trizl in Tennessee?

A I believe I said earlier in the proceedings that
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I had given two depositions for Attorney David Randolph

Smith.

¢ Were those for evidence to be utilized at
trial? |

A I am not sure what you mean by-*I'gave'twé

discovery depositions. I don’t know if tﬁat is the game as
for evidence to be--
Q It’s not.
It's a little bit different.

A Okay.

Hi

Today's proceeding is a discovery deposition.
And I don’t know whether or not you have had a discussicn of
that with Mr. Jchnston.
It would also be possible for Mr. Johnston to
take your deposition to be used at the trial of the case.
So my gquestion is: Did Mr. Smith, Mr. Kinnard,
Mr. Bussart, or Ms. Godwin, whatever his name was, did they
take your deposition for the purpose of utilizing that
transcript at a trial in Tennessee?
A I think what you are asking me is have I ever
done a videotgped trizal depcsition?

Is thar it?
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Qe Not necessarily videotaped.

videotape but it also could be just like we're deing today,

just an oral deposition.

A I have not been aware that in either of the

It coulid be

26

depositions that I gave for David Randolph Smith, whether he

in addition intended them to be used as evidence at trial.

Q Have you ever traveled to any portion of

Tennegsee, Dr. Cohn?

A No, sir.

Q Can you estimate for me how many cases you have

participated in as an expert in medical malpractice

litigation?

A By "participating," I assume that is an

all-encompassing term?

' Q It is, yes.

And I mean from reviewing files and also giving

depositions and possibly also being a live witness at a

rrial.

A Ckay. Is it limited to those assignments, or is

it all-encompassing under any circumstance in which T was

through a corridor of a hospital or a phone c¢all asking for

~asked to give an opiniocn, including opinions traveling

ACE-FEDERAL REPORTERS, INC.
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a preliminary idea?

mentioned,

Q

opinicn by

Is it restricted to the incidents in which vou
or is it more encompassing than that?
It’'g restricted to the request for a formal

an attorney involved in a filed lawsuit involving

medical malpractice.

paY
2

i

time?

A

Q

Okay.

I would say approximately 100 times.
Okay. Since when?

Since late 1887 or early 1988.

How many active cases do you have at the present

I need to know what you mean by "active."

‘Well, as distinguished from a case that has

already been tried, a case that has been dismissed, a case

that has been settled and therefore you are no longer

working on it and you don’t have to keep the file and you

throw the file away.

A

That's a difficult question to answer because not

every attorney is courteous enough to let me know when a

- case has been dropped or settled or dismissed or transferred

Lo another law firm or just progressed on and another expert
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1 was hired because the original attorney didn’t like my
2 - opinion.
3 1 alsoc don’t know whether if I have rendered a
4 formal opinion to an attorney who was considering filing a
5 lawsuit whether he actually filed that or not.
6 And so my answer 1is obliéatorily restriéte& b?
7 the fact that I don’t know what happens to most of my cases.
8 But as a gross estimation, keeping that in mind, I would say
g approximately 20.
10 0 How much time would you estimate those, YOU KNLOW,
11 your work with medical lsgal matters, consume in
1z relationship to your normal practice as an Cb/Gyn?
13 A i would say it consumes approxiﬁately 10, no
14 higher than 15 percent of my professional time.
15 | Q in ny of those apprqximately 100 cases that you
16 estimated that you had wérked on formally since, I think you
17 said, and I have forgotten the date, but at any rate--
18 A Late 1987 or early 1988.
19 Q Ckay. Have any of those dealt with issues
20 similar to the ones we are deali#g with here: that is,
21 delayed diagnosis of breast cancer?
22 A i don’t recall specifically any specific case in

ACE-FEDERAL REPORTERS, INC.
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which there was a delayed diagnosis of breast cancer.

There may have been, at most

recall, but certainly no more than one.

Q
one?

A

gpecifically

Lo Y

You think

|

here is one,

, one, but I can’t

or there might be

I think there might be one, but I don’t recall

P . N =
¥yl QLagnioBls O

breast cancer. 2And keeping in mind that my memory is not

infallible, I believe at most there could be ocne, bur I

can’'t reczll

Service,

A

review organization that utilizes me from time to time in a

for certain, and I am rath

the first and cnly one.

Okay.

er confident that

Now, what is the Forensic Medical Advisory

Dr. Cohn?

The Forensic Medical Advisory Service is a peer

number of its various missions.

Q

A

business organization.

asking,

Is it a private enterprise?

I am not knowledgeable about

But if you mean

- Lo public, meaning federally funded, if

then it is private.

the specific
private as opposed

that’s what you're

ACE-FEDERAL REPORTERS, INC.

202-347-3700

Nationwide Coverage
800-336-6646

410-684-2550



0700101
JWBpv

10

§....i
ps

-t
[N

14
15
16
17

18

20
21

22

30

Q Well, is it associlated with a hospital or a
medical group here in the D.C. area?

A Okay. To my knowledge, itfs an organization that
has two cffices, one in Rockville, Maryland, and the other
in Plymouth Meeting, Pennsylvania, and I am nét awaré of it
being part of a hospital or medical facility in the
Washington area.

Q Through the Forensic Medical Adv#sory Service, do
you receive any cases for consultation?

A Yes, sir.

Amcng the other missions and agsignments that
they request of me, I also have received requests from that
organization to review charts of medical legal cases to
comment on the adequacy of care.

Q And when you receive those charts, do you

sometimes end up becoming a medical expert in that

litigation?

A If so chosen by the requesting attorney, ves,
sir.

Q Okay.

What is your association with the FMAS?

n I am an independent contractor, and they call

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
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1 upon me from time to time to participate in a number of

2 their peer review quality assurance activities, including in
3 the area of chart review for detexmination.of adequacy of

4 care.

5 Q Okay.

6 You mentioned the word "missioﬁ.“ What ogher

7 missions other than reviewing cases in litigaﬁion would you
8 perform for this organization?

9 A Well, they from time to time have asked me to
10 participate in a civilian external peer review panel in

11 which I have been asked to comment on the gquality of

iz military care, not necessarily in individual cases but

13 looking at military treatment facilities in general, locking
14 at various infection rates, various hysterectomy or cesarian
15 section rates in a certain segment of the country or in

16 specific patterns of practice in a specific practitioner or
17 in a specific MIF, military treatment facility.

18 They have also asked me to participate in a

13 project funded by the State of Pemnsylvania in which it was
20 my missicn to determine the appropriateness 5f either

21 ‘State- funded ;b@rtion@ or State-funded hysterectomies, I

22 can‘t recall.
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They have also asked me from time to time act as
an unbiased, objective person to help a particular
hespital’s quality assurance committee in a hospital or a
particular practitioner that I wasn’t familiar with, to
detefmine if his care in a particular.case 5r if his
particular pattern of practice was up to the standard of
care, in my -opinion.

There may have been a number of o;her similar

assignments that I have been asked for participation in by

FMAS .

Q Do you in any way advertise yvour name as--
A No, sir

Q --a potential medical malpractice expert?
A No, sir, I do not.
Q Are you listed by TASA?

A Yes, sir.

Q Do you know what I mean by TASA?_

A Yes, sir, I am,.

o ' What does TASA stand for?

A TASA is another peer review qualiﬁy agsurance

organization known as TASA, which is Technical Advisory

Service for Attornevs.
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Q Did you contact TASA and ask to be listed with

them or did TASA contact you?

A No, sir, TASA contacted me .

Q OCkay. And when did ;hat occur?

A I believe it was appro#imataly 1988.cr 1989.

Q What is your arrangement with TASA?

A I am an independent contractor with TASA in which

if there is a case that they would like me to review to
comment con the adequacy'of care, they will call me and tell
me that a particular attormey in a particular part of the
country would like me to review a case of, and they will
ligt the particular problem involved.

And they will ask me if, A, I have the time_and,
B, if I have the interest and, C, if I have the expertise to
be able to render an opinion on the adegquacy of care.

Q And if you decide to do that and if all those
elements fall intc place and you do become a medical expert
in a case.that was referred to you by TASA, how much do you
charge per hour for depositions?

A TASA has a preset arrangement in which I agree to

- accept their standard fee. It has been a while since I did

a deposition for TASA, so you may need to give me a short

ACE-FEDERAL REPORTERS, INC.
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time to try to recall what their fee structure was.

Q Well, let me ask you this: Generally speaking,

do you f£ind yourself charging more for deposition time when

you are working on & TASA case than you do for a case such

as this one, which I assume did not come through TASA--am I

right about that?

This is not a TASA case?
A It's my reccllection that this is not a TASA
case.
g Okay
A And further it is my recollecticn that TASA‘s fee

structure is less than the fee structure that I would charge

either through Forensic Medical Advisory Service or through

independent discussions with an attorney.

Q If you charge a certain amount when you are

working on a TASA case per hour for a deposition, for

example, are you then obligated under your contract to pay a

certain percentage of that amount to TASA?

A ' Well, it isn’'t a contract, it‘s an understanding

in terms of the fee arrangement. 2And the way TASE works is

- TASA collects whatever fees the attorney agrees to pay in

advance, so TASA collects all the money, and then any

ACE-FEDERAL REPORTERS, INC.
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202-247-370C 80(-336-6646

410-684-2550




AV A UL

WBpv

n

14

15

16

17

18

19

20

22

assignments that I accept from TASA which are reilmbursable,

35

I would give a list of my hours and my duties to TASA and

out of the monies collected from the attorney TASA would pay

me.

Q Okay. TASA pays you less, as far as you know,

than what TASA charges the lawyer who takes the deposition.

Ig that correct?

A I would suspect s0.

Q Ckay.

And you are able to keep up with that time s0

that you can be reimbursed from TASA on an hourly basis for

the time that you put into a file.

Is that correct?

A Ckay.

Well, once I finish either reading over a chart

or performing a deposition, then I either call TASA and let

them know how many hours I spent or I will send them a bill.

I will keep a copy of that bill, and once TASA

pays me, then I throw away the bill or erase any memory in

terms of what I expected from that organization.

Q What is the most recent deposition in a medical

malpractice case that you gave, Doctor?
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Prior to this one, of course.
A Okavy.

(Pause.)

It was this calendar year, 1994. I am just
trying to recall any that I have dcone in 1994.and whét the
most recent was.

{Pause. )

You may need to give me a number.of minutes
before I can remember that.

I may need to look at a pocket calendar.

ot

on’t worry about it.

i
.
[
]
Tt
L]
ﬂ];
}_ 5]
[
'
,I._i
13
o
=

Let’s do this.
Would you look at youf pocket calendar later and
just pass that information along to--
A Well, it will tzke me less than 30 seconds;
The pocket calendar consists of a‘schedule--well{_. i

it’s not going to be helpful like I thought it was going to

be.

MR. LAWRENCE: Qff the record.
(Discussion off the record.)
MR. LAWRENCE: RBack on the record.

THE WITNESS: Looking at a calendar was i

ACE-FEDERAL REPORTERS, INC. g
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unsuccessful in determining my recollection of the

deposition.
BY MR. LAWRENCE: (Resuming)
Q Have you given a deposition in the last mdnth?
A Not that I can recali, no, sir.
Q The last two months?
A No, nmot that I can recal;, no, sir.
Q Okay.

Do you have any way of determining when your most
recent deposition that you gave in a medical malpractice
case ccourred?

A It's my recollection that I gave a deposition on
April 15, 1594.

Q Now, I have to comment, even on the record, that
you are holding a New York Yankees official schedule.

A That is correct.

¢ For 1994.

Is that right?

A That is correct.

Q Do you keep records of your deposimions cn
bageball scheduleg?

A No, sir.

ACE-FEDERAL REPORTERS, INC.
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Q Or did you just happen to have been in New York?
A No, I know.

It was a deposition given ;n Detroit, Michigan,
and we specifically planned the deposition to be on a day
when the Yankees were playing in Detrpit. and so I looked
at the schedule to see the last time the Yankees were in
Detroit.

Q Okay.

And do you recall the name of that case?

A No, sir, I do not.

Q Do you recall any identifying, any way of
identifying that case, the names of the lawyers?

A I think the attorney’s name was Matthew Curtis
--C-u-r-t-i-s. The law firm was Sommers--S-o-m-m-2-r-s--
Silver & Schwartz. The address is Southfield, Michigag, and

the date is April 15, 1994.

o) Do you remember the name of the patienc?
A No, sir, I do not.

0 The name of the defendant physician?

A No, sir, I do not.

] Wa§ that a TASA case?

A No, sir.
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Q You usually testify, when you testify by

deposition or trial, for plaintiffs.
Is that correct, Dr. Cohn?

A On at least six occasions in my life, I have been
requested in one manner or anothef by an attorﬁey to provide
an opinion in which the attorney ultimately turned cut to be
an attorney for the defense. But only on one.occasion has
an attorney whe ultimately turned out for thg defense
actually sent me the recbrds and actually recquested a
formalized opinion.

Q Sc the answer to my question is 'yes," vou do
normally testify for plaintiffs?

A Yes. As a consequence of being at the mercy of
whomever calls me and not being able to pick and chcose
which cases I am going to testify in.

Q Ckay.

And did you actually testify by trial or

depesition in that defense case?

A Yes, sir, I d4igd.
Q Okay. When was that?
{Pause.)

You don't know?
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A It’'s approximately two, maybe two and a half
years age. It might have been three years ago, it might
have been a year and a half ago. In that general time
frame.

Q _ Okay.

In this particular case‘that we're dealing with
today, is it your opinion that Dr. Elizabeth LaRoche
deviated from the recognized standard of care for Ob/Gyns?

A Yeg, sir, it is.

g Ckay.

-

me
St

irst, before we get into this

;...I

el
discussion, what your definition of standard of care is.
A My definition of the standard of care is those

actions or inactiens or judgments or management, either

surgical or cognitive, of a case; that is, that which would

be the care provided by the reasonably prudent and
well-trained obstetrician/gynecclogist unde: the same or
similar circumstances.

Q Do you see standard of care as representing a
range of care, or do you see it as an absclute
blagk-or-whita matter?

A I see it as a minimally accepted level of care.
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Q Okay
A Minimally acceptable level o
Q A11 right

Now, in this particular case,

for me the ways in which yvou believe Dr.

from the ztandard of care?

471

care.

would you specify

LaRoche deviated

A Sir, it’'s my opinion that Dr. LaRoche deviated

from the standard of care when Mrs. Nancy Gorman came to see

Dr. LaRoche on February 20, 1991, on which Dr. LaRoche was

the responsible physician responsible for examining and/or

supervising the care, treatment, and decision-making process

of Nancy Gorman, in which Nancy Gorman arrived at that

office having found several days, or what she calls "a few

days, " prior to February 20,

And the standard of care for any palpable breast
mass is, regardless of what other temporizing or diagnostic

procedures are utilized, either cytclogical or histological

1991, & lump or nodule in the

right breast that met the definition of a dominant mass.

material is necessary to rule out the presence of breast

cCancear.

And the management decided under the supervision

of Dr. LaRoche deviated from that standard in thar the
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dominant mass, a new palpable mass was not sampled neither
cytologically nor histolegically. And that represents a
deviation from the standard of care.

Q Ckay.

Anything elge?

A Coincident with that wvisit, it is a deviation
frof the standard of care £0 rely solely on mammography as
an indication of whether temporization or histological or
cytelogical sampling ought to be done in the presence of. a

new palpable breast mass.

Additionally, if temporization is chosen as the
method- -
g I'm sorry?
"Temporization"?
A Temporization.
0 " What does that mean?
A Delay.
Q Oh. Okay.
A Waiting.

Additionally, if temporization is chosen as the
‘method of management for a new palpable breast mass,

awziting the results of mammography, the standard of care

ACE-FEDERAL REPORTERS, INC.
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1 dictates that the time between the initial presentation and
2 the ultimate tissue sampling should be a reasonable time,

3 the reasonable time being up to two, three, four weeks.

4 And it may be also justifiable to wait slightly

5 more than four weeks, but it is a deviation.from the -

6 standard of care to temporize more than th, three, f&ur,

7 perhaps even five weeks, especially in a patiént whose

8 menstrual history could not be determined because she had

S had a previocus hysterectbmy and in a woman with previocusly
10 diagnosed fibrocystic changes in her breasts and in a woman
i1 over 25 years or age, to temporize or delay longer than this
12 time spamn.

13 Q Let me see if I wrote down all of'those elements,
14 You said a woman, this is especially true in a
15 woman who has had a hysterectomy.

16 A Correct.

17 Q Is that correct?

18 A For Fhe reasons that you can’t follow the
19 menstrual history and you can’t determine when the week
20 following her menses would be, which would bé the best time
21 to follow up a new breast mass if temporization 1s chosen as
22 the method of management.

ACE-FEDERAL REPORTERS, INC.
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1 Q Okay.

2 And also another element was that the woman is

3 over 25 years of age?'

4 A Cver 25 years of age.

5 .Q Okay.

6 And the third was fibrocystic disease?

7 A ﬁistory of fibrocystic breast changes

8 Q Okay. Any other manner, have you isclated any

9 other manner in which you believe she deviated from the

kRS gtandard of care?

11 A Thoze are the deviations from standard of care in
12 February 1991.

13 If Dr. LaRcche believed, and her plan was, that
14 the patient was scheduled to keep an allegedly scheduled

15 appointment for May 7, 1991, and the patient for whateyer

i6 reason did not arrive at that time, the standard cf care

17 requires for the physician either herself or himself to, or
18 to direct their medical staff to, nctify the patient of what
1S she believed to be a missed appcintment either by letter or
20 by telephone call, especially in view of the fact of a new
21 breast mass that was not even examined by Dr. LaRoche in
22 which temporization was chosen as a method of management and
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in which there was a negative mammogram.

Keeping in mind that the false negative rate for
mammograms in young women is at least ;Q tg 15 percent and
much higher, it was a deviation-from the standard of care to
not, either by letter or by phone éall, call in—Mrs. Gormanm
for an examinarion.

Q Ckay.

Any other manners, any other ways_in which you

believe she deviated from the standard of care?
A No, sir.

Okay.

1

All right. ©Now, I have written down four basic
areas that you have just listed for me, and I want to be
sure that I have them correct.

So let me read these back to you, if that’s fair

enough .
A Yes, sir.
Q And bear in mind that we are going to go back

over these so you will have the opportunity to explain

further.
A Yes, sir.
Q The first, I think you indicated she presented
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Nationwide Coverage
202-347-3700 800-336-6646 410-684-2550




FAVIC RO NS
NBpv

=
=

13

14

15

16

18

18

20

21

22

45

with a dominant, a new dominant mass and, therefore, you

felt that the standard of care required either cytological

or histological examination of that mass.

Is that correct?

A That’s correct.

indicated that you thought

she deviated from the standard of care by relying totally on

the manmmogram.

the words I wrote down.

-

Her reliance solely on a mammogram.

2 that correct?

That's

A To exclude malignancy.

I guess that’s correcrt.

Q Okay.
2 Yes, sir.
Q All right.

Thirdly, ycu thought

chosen as a manner of, I gquess,

that if temporization was

cengervative treatment of

this new dominant mass, that the maximum delay would have

been at most five weeks, two, three, four weeks, and you

'sald no more than £ive.

Is that correct?

think that’s what you said.
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A That's correct.
Q Okay .
The fourth was that if indegd ;here was in
Dr. LaRoche’s opinion an appointment set up for May 7, 1991,
and the patient did not make it, gheg Dr. LaRoche should
have made contact or her office should have méde éontéct

et b
o [

T i e dd

Ig that correct?

L)
Q
75
fu
-
O
7
e
b}

Have you ever Deen sued in a medical malpractice

case?
A Yes, sir.
Q How many?
A I have been sued four times.
Q Okay.

What i1s the most recent case? I am familiar with
three of them,
A The most recent case is a case that took place o
April 5, 1893. And it was a case in which a.patient
delivered a bgby in February of 1993 under the supervision

of another physician acting in the role as a supervisory
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teaching attending for the residence staff.
The patient subseguently came to the clinic on
April 5, 1983, stating that she had been bleeding

intermittently ever since delivery.

Q Dr. Cohn, may I cut you off?
A Okay.
; And I don't mean to be rude.

But I am assuming that case did not involve
issues similar to the Qnés we are dealing with here, which
is delayed diagnosis of breast cancer?

A That 1s correct, sir.

Q And you have never been sued as a defendant
physician in a case dealing with issues of this kind?

A That is correct, sir.

0 Okay.

And is your April 1993 case still pending?

A Yes, sir.

0 Okay. Is it set for trial?

A It’'s set for deposition.

Q Okay.

A But not for trial, to my knowledge.
Q Okay. All right.
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And what is the name of the patient?

The patient’s name is Alanda--A-l-a-n-d-z--
-r-h-a-m.

All right.

And what court is it in?

It's in a District of Columbia court.

I don’'t

know the exact name of the court.

Q

A

Q

Street?

A

Q

A

Q

A

The federal court there?
I don't know the breakdown of the courts, sir.

Did you treat Ms. Parham in your office on Irving

No, sir.
Did you treat her here?
No, sir.
Where did you treat her?

I supervised her care at the Washington Hospital

Center in my role as a supervisory teaching attending,

beginning at 10:00 a.m. on April 5, 1993.

Q

Okavy.
You do some teaching, don’t vyou?

Yeg, gir.
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Q In any of the courses that you teach, do you
Ceach anything relevant, precisely relevant, to the issues
involved in this case, diagnosis of breast cancer?

A Yes, sir.

Among the many topics that. I discuss either
formally or informally with the residents that I teach
include the diagnosis and maﬁagemen; of breastrdisease.

0 Okay.

iIs that a separate course? Tell me, describe for
me your teaching responsibilicies.

A y teaching responsibilicies include being
assigned by the departmental chairman to act in a
supervisory capacity in which I am obligated to remain in
the hosgpital during my tour of duty, either a 12 hours or 24
hours duty, in which I am required to participate in all
emergency room evaluations, wvaginal deliveriés, cesarian
sections, Gyn operaticns, consultations requestad by other
specialties.

I am also required to be the supervising

attending in any outpatient clinics that are ongoing during

‘those days.

The ocutpatient clinics involve examinations of
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1 patients from a gymecological standpoint, including breast
2 ' examination. And over the course of my supervision I am
3 called upon to teach regidents and sometimes medical
4 students how to do breast exams, how to manage palpable
5 masses, how to manage the appropriateness,.intérpretability
6 and limitations bf mammography, et cetera, et cetara.
7 So it is not an exact formal, didactic series of
8‘ ilectures that I give.
9 0 Okay.
10 A It’s hands-on teaching one on one with the
11 resident and has the patient as the focal point.
12 ] Ckay. All right.
13 Earlier we identified Exhibit 1 to your
14 deposition, which is the summary of your cestimony as of the
15 date that documeqt was drafted.
i6 Correct?
17 A That is correct, sir.
18 0 Okay .
1S Now, have you reviewed that document?
20 A Yes, sir, I did.
2% ' 0 Did you draft it? Did you draft the portion
> 22 dealing with your opinions?
ACE-FEDERAL REPORTERS, INC.
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A No, éir, I did not.
Q Did you approve the drafe?
A No, sir, I d4did not.
Q Having reviewed it, do you agree with it?
A The copy in front of me here? No, si;.
C You do not agree with it?
A There is a number of misspellings and syntactical

errors and errors of punctuation that I pointed out. But
assuming that all those.were corrected, then I agree with
what I presume is the ultimate final copy.
2 Ckay.
Substantively you agree with it.

Is that correct?

A Yes, sir.

Q Is it comprehensive? Does it cover all of your
cpinions? _

A I'm not sure if it specifically matches one to

one the opinions I have listed for you today were the
opinicns that are listed in this document here.

Q Well, is there anything you would want to change,

- other than--

A Ckay.
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1 o] I am not talking about stylistic errors, typos,
2 the date that'’s wrong in there and that kind of thing.
3 Those things happen.
4 But other than those, is there anything that you
5 would want to change?
6 A Well, I would want to make sure that-evéry éne of
7 the four deviations from the standard of care that T justc
8 cited for you now are included in this documgnt. If they
g are, then I'would not change anything.
10 C Ckay .
: 11 Well, as you read through it in reviewing it, did
12 any such changes come to your mind?
13 A It's my recollection, keeping in mind that my
14 memory is not infallible, it’s my recollection that the four
15 éeviétions from the standard of care that I cited for you
16 today are included in this draft. But I can’t give you 100‘&
17 percent assurance that that is true.
18 ol Having reviewed the medical records in this case
13 that were sent to you, and the depositions, et cetera, and
20 all the other documents that you reviewed, dia you agree
21 “with the factual basis that was set forth as the foundation
22 for your opinions ig Exhibit 1°?
ACE-FEDERAL REPORTERS, INC.
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1 A No, sir.
2 Apparently, at the time that I read over the
3 initial draft, I was under the impression that on February
4 20, 1891, Mrs. Gorman, who requested an appointment with
5 Dr. LaRoche had actually physically been séen by
) Dr. LaRoche, but it wasn’t until I read the deposition of
7 Dr. LaRoche that I realized that a nurse practitioner and
8 not Dr. LaRoche had examined the patient and had initiated
S the plan of care.
10 ) Ckay. Any others?
E A Any other factual points?
12 Q Yes, sir.
13 -3 Not that I can see at this point, sir.
14 0 Okay.
15 From time to time in this document and thrdughout
16 this litigation there has been reference to Mrs. Gorman’s
17 family history of breast cancer.
18 Are you familiar with those references?
19 A Yes, sir. Yes, sir.
20 Q And, in fact, they appear at least once and
21 'perhaps more than once in Exhibit 1.
22 Correct?
ACE-FEDERAL REPORTERS, INC.
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1 A That 1s correct.

2 G Do you feel that that is important in this case?
3 A Well, keeping in mind that the highest risk

4 factor for breast cancer in a woman is just being a Qoman

5 and having breasts. So any woman is at risk for naving i
& breast cancer.

7 Especially now in which the incidenﬁe of breast
8 cancer has been rising in the past few years, approximately
9 one percent a vear and now it is thought that one our of
10 eight women in this country will develop breast cancer,

[
}_.i

certainly the very fact that a woman has breasts puts her at

12 a high-risk situation.

13 There are certain other characteristics that

14 increase the risk of a woman above and beyond the general
15 population. If a woman has a first-degree relative who has
16 or has had breast cancer, specifically her mother, sister,
17 or daughter, then that is the strongest correlating factor
18 between family history and increased risk.

19 0 Now, that was not the case with Mrs. Gorman. is
20 that correct?

21 ' A That‘s correct.

22 Q Ckay. She did not have a ﬁirst~degree relative
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1 who was a mother, sister, or daughter who had had breast

2 cancer, as far as you are aware?

3 A Right. That is correct.

4 Q Okay.

5 24 But any family history of breast'cahcer, even not
6 necessarily a first-degree relative, any family biolégical

a

~3

history of breast cancer puts the patient at a higher risk

8 than the overall incidence of the general population.
5 Q And are you able to quantify that higher risk
10 for, in Mrs. Gorman’'s case, paternal aunts?

i1 A No, sir, I cannot.

12 Q Ckay.

13 Are you aware of any literature, treatises,

14 articles, any kind of publicatidn which substantiates the

15 statement that you just made?

16 A Which statement was thig, sir? -
17 Q The statement that--well, let me put it this way:
18 Any such literature that would support the statement that

19 the fact that Mrs. Gorman’s family history of the three

20 paternal aunts who died with breést cancer; i rhink before
21 ~the age of 43--and correct me if I am wrong--

22 y:y Yes, sirﬂ that’s correct.
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Q --made her more susceptible to be a breast cancer
candidate. Are you aware of any such literature or
publication?

A Well, because that ig part of my general
knowledge, training, and experienée, at one point I rust
have come across.that either listening in a lecture or
\ng over a textbook or an aftic;é. So I ém aware that
that exists somewhere in the body of literature or in the
universe of lectures that I have attended. T can’t quote

you chapter and verse at thig time.

Q Are gome cancers more aggressive than others in
woinen?

A Yeg, sir.

Q - Can you explain which ones, or can you explain

that statement to me to give me an idea what you mean by
that?
A Which cancers are more deadly? Is that what you

said? Or more aggressive?

Q More aggressive, Yes. More aggressive.

A Now, you mean cancers in general,'or breast
cancers?

A Okay.

ACE-FEDERAL REPORTERS, INC.
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1 There are histclogic types of breast cancer

2 which, by their very histology and aggressive nature, tend
3 to make the prognosis worse as a conseguence, A, of a

4 tendency toward more aggressive biologic behavior, and, B,
5 misdiagno;is or delayed diagnosis on the part of a heaith

6 care practitioner, or, C, patient’s late arrival aE the

7 deocter’s cffice not recognizing the-particula” cancer Lo be

8 consistent with a cancer.
8 Q Are those cancers more dangerous because they
10 grow at a faster rate? Is thar the problem?
i1 A Well, I think the problem is multifactorial.
12 ) Is what?
13 y:y Multifactorial.
14 Q Okay.
15 | A M-u-l-t-i-f-a-c-t-o-r-i-a-1.
16 One of the factors may be that they tend to grow
17 at a faster rate.
18 Q Okay.
19 ' What other factors would you list other than
20 their growing speed?
21 ' A We;l, as I mentioned, some of the early symptoms
22 are perceived by the patient to be evidence of breast
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1 disease other than cancer, and sometimes a practitioner who
2 practices below the minimally acce#table standard of care

3 will treat these cancers thinking ;hey are a disease process
4 that aren’t cancerous.

5 Q Well, I guess, going back to element No. 1, is it
6 your opinicn that some breast cancers grow fasﬁer Lhan'

7 others?

8 A Yes, it is.

9 C Ckay. And sdme progregs faster than others?

10 A That’s correct.

i1 o Therefore, some may invade surrounding tissues
12 more quickly than others?
13 A That's correct.

14 o] Is there any way to determine in advance whether
15 nbr ﬁoﬁ the cancer in one woman may grow faster than the same
16 cancer in another woman?
17 A You need to give me--you are asking a
18 hypothetical question. I need you to give me all_the facts.
19 Is there any way to tell in advance of a biopsy, in advance
20 of a mammogram, in advance of the patient fiﬁding a lump?
21 In advance of what?
. 22 Q Well, whgn the patient first comes in to see the
ACE-FEDERAL REPORTERS, INC.
Nationwide Coveérage
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1 physician, and let’s say that it is, as in this case, with a
2 new lump. Okay.

3 Is there any way for that physician to determine
4 whether or not this is a cancer that is a fast-growing

5 cancer or a slower-growing or progressing éancér?

6 A On the basis of an ipitial examination without

7 tissue aspiration or mammography? No, sir, tﬁere is no way
8 to tell.

g Q Okay.

16 A There is no way to tell even if it‘s cancer at
11 that stage.

12 Q Ckay.
13 How can you use needle aspiratory biocpsy to

14 determine whether or not that is a fast- or a slow-growing
15 cancer?

16 3 If you get a fine-needle aspiration, either

17 cytologically speaking or histologically speaking, of cells
18 that are consistent with a neoplasm, then the standard of
19 care consists of consideration of an actual open biopsy
20 and/or excisional biopsy to dete;mine the exécﬁ cell type.
21 "And then once the exact cell type is determineé, then a
22 decision can be made as to, A, what type of cancer it is

ACE-FEDERAL REPORTERS, INC.
Nationwide Coverage
202-347-3700 © 800-336-6646 410-684-2550



ULV L

WBpv

13

14

15

16

17

18

19

20

22

and, B, its general proclivity to spread.

Q Okay.

And what kind of cancer was involived in the right

breast of this patient in February of 18917

61

A The ultimate biopsy performed in December of 1991

reveaied it be to be an infiltrating ductal carcinoma.

Q That is the ultimate finding?

A The ultimate finding in December 26, 1991,

revealed the histclogic type to be infiltrating ductal

carcinoma.

'}
A4

—mrsm  wEamn s e e e o =
QL VS YU LEaud

case with regard to Mrs. Gorman's maligrnancies in both

breasts?
A No, sir.
0 Is infiltrating ductal carcinoma one of those

more aggressive forms of breast cancer that you were

speaking of earlier?

A Well, the answer to that question is prcbably

best answered more by an oncologist than by an gynecologist.

Q Okay. So you don’t really feel qﬁalified to

answer that guestion?

A To answer that sgpecific cuestion.
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correct.
Q Qkay.

Could Dr. LaRoche, in your
with the standard of care in this case
five;week period between February 20, .
February 20, 1991, referred this patie

A

Q Okay .

62

opinion, have complied
had she within that
1991, or following

nt Lo a surgeoﬁ?

And had she done that, then if I understand your

cpinion correctly, then you sitting he

would not be reguiring her under the s

re today as an expert

tandard of care to

conduct or order a fine-needle aspiration or an excisional

bilopsy or an ultrasound or any other kind of histological or

cyrtological testing. Is that correct?

A Well, except under one condition: If she

appreciated the necessity for a general surgeon’s

involvement on February 20, 1591, and
general surgeon, okay, then she would
the accepted standard of care, except

the general surgeon communicated with

sent the patient to a
be in compliance with
in a circumstance that

her that he planned to

not biopsy, not aspirate, to rely on a mammogram or to do

anything that would be a deviation from the standard of
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care, then Dr. LaRoche would have to meet the standard of
care by communicating her disagreement with the management
approach to the general surgeon.
But short of that, then her responsibility is
removed once the patient arrives ét the geﬁerai surgeon.
Q Let me see if I understood that.

Dr. LaRoche has a patient come in with a new--

A Correct

0 --mass in one of her breasts.

4 Correct.

Q And she immediately sends the patient to a

surgeon for a surgical consult.

A Correct.

Q - And you’re saying that she does not have the
right to reiy_upgn the opinion of that surgecn as far as the
follow-up treatment for that dominant mass? .

A If the follow-up treatment.plan by the surgeon is
a deviation from the standard of care, then by not
disagreeing, in effect Dr. LaRoche is giving tacit approval
of that care and, therefore, in my opinion sh@ would be also

guilty of a deviation from the standard of care.

0 Then what benefit is it to an Ob/Gyn who iz a
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primary care physician and is the first health care provider

Lo see a new lump in a patient to get a surgical consult or

a comsult from any other specialist if that physician is not

permitted teo rely upon the opinion of that specialized

consultant?

A Well, she is permitted to do whatever she wants

as long as what she is permitted to do is an acceptable part

0f a standard of care.

In other words, just because a physician or an

Ob/Gyn refers a patient to a general surgeon for a breast

that patient, toward that breast lump is obviated.

She has a respomsibility to participate as the

referring physician at least in communicating with the

surgeon to find out what the surgeon’s plan was, and if the

surgeon’s plan put the patient at an added risk of a

potentially lethal outcome,

then the standard of care

reguires her at the very least to engage in a discourse with

the surgeon, explaining her reluctance to feel comfortable

with any delay in which she thought would be appropriate

therapy.
Q Ckay.
ACE-FEDERAL REPORTERS, INC.
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MR. LAWRENCE: Dr. Cohn, you are certainly
welcome to take a break any time you need to.
THE WITNESS:

No, I'm fine. 1I’'ll be fine.

BY MR. LAWRENCE: (Resuming)

0 Now I want to go back to the list of deviations

from the standard of care that you gave earlier in your

depogition. And the first one of those was the physician’s
response toc a new dominant mass. Ckay.

Is it vyour poéition today that there is no

excepticn to the rule that a patient who comes in with a
mass as this one was described by the nurse practitioner

must have histological or cytological evaluation of the
mass?

A Well, the standard of care is that all dominant
ﬁassés need to be evaluated cyto;ogically or pathologically.

Now, in a young woman with a--by young I mean

less than 25--with a totally cystic mass, who is not being
examined during the week after her menses, who is sent for a
mammogram to rule out other breast pathology, and if that

mammogram comes back negative has an ultrasound to determine

‘the cystic or solid nature of this dominant mass or

ultrasound comes back totally cystic, and that patient comes
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back for a repeat visit within two, three, four weeks, in
other words, coinciding within the week following the
menses, and the mass has disappeared, then under those
conditions it is acceptable to temporize and not sample
cytologically or pathologically.

But under other conditions, any palpable breast

Iolaiith
mage, any Jdo

proven otherwise, and needs to be sampled to rule out the

diagnosis of cancer.

0 Sampled by excisicnal biopsy?
A Sampled by whatever 1s appropriate at that time,

whether it be fine-needle aspiration, whether cytoclogically,
whether it’s fine-needle tissue bicpsy, whether it’s
excisional biopsy or open biopsy. There is a variety of
acceptable methods, depending upon the particular
circumstance.
But ignoring the mass is never acceptable.

Q Is there a false negative rate with regard to
fine-needle aspiration?

A You mean cytologically or histologically?

0 E;;heri Bither or both, because I am not sure, I

am not a physician and I am not sure of the distinction vou
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1 are making there.

2 A Oh, okay.

3 9 But let me ask you in lagmag‘s terms.

4 A Okay.

5 Q If a physician performs a £ine—néeale aspiratigﬁ
) for purposes of biopsying the contents ofha new mass ér a

new lump, okay, is there any percentage of false negative

~1

8 response to that test?

o

A Okay .

If it's a cyst and you’'re aspirating

f
[ ]

i1 cytologically--in other words, have the pathologist lock at
12 the cells as opposed to chunks of tissﬁe, because you’re noct
13 getting chunks of tissue, just cyst fluid--and if the cells
14 are cytologically benign and/or if the cystic fiuid is clear
15 and the cyst disappears in the next visit two, three, four
16 weeks down the road and doesn’t recur, then the false

17 negative rate is zero.

18 There is no documented incident that I know of of
19 that patient turning out to have cancer in a cyst that

20 disappears with negative cytolégy,

21 ' In terms of the aspiration by a fine needle with
22 a biopsy, the accuracy depends upon the amount of tissue
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obtained. And it is recommended that you attempt, as much
as the patient will allow you, to pass the needle in at
various angles as much as saven,leighti nine times. And if
you get a good core of tissue and have a good pathologist,
then the incidence of a false negative evaluation is
extremely low.

e, But what would it be in ;erm of peféent? Can vyou
express it in terms of percentages?

A Not to my knowledge. No.

o Okay.

Would you assume that that percentage would be
set forth in some of the leading treatises that we discussed
earlier, such as the Donevan and Spratt text?

A I have not come across that particular statistic,
but that does not mean that you could not be right that_it
may appear in cne of the textbooks.

Q Ckay.

What is a new dominant mass?

A A new dominant mass is defined as a new density
that is different in qualitcy and)or quantity‘ﬁzgm the
general breas; consistency.

Q Different in gquality or quantity?
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A Quality and/or quantity f£rom the general breast
consistency.

Q I think I can understand how a mass would be
different in quality from the general breast consistency. I

am not sure I understand the term quality.

A Qualiﬁy or quantity?

0 I'm sorry. Quantity Quantity.

A Well, if the patient has fi?rocystic changes in
the breast--

o} Right.

A --and the patient comes up with a new density

that feels bigger in guantity, bigger in size, than the
fibrocystic changes in the adjacent breast, then that would
qualify as a dominant lump.
Q Okay..
Not all fibrocystic structures are the same sizeL’
are they?.
A That 1s correct.

Q Is it your opinion then that any time a patient

whe has a history of fibrocystic breast disease gets a new

- lump that is larger than any other lump that she has in her

breast, then that must be subjected to cytological or
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histolecgical evaluation?

A Well, there are two components to my answer:
No. I, we no longer consider fibrocystic to be a disease, we

consider it to be a normal variant. So the recommended term

is now fibrocystic changes as opposed to fibrocystic

disease.

Q Okay.

A But any patient who meets the criteria that vyou
said is considered to have cancer until proven otherwise and
needs to be subjected tc a histological or cytological

evaluation unless she meets the criteria that I mentioned
earlier: about age 25, totally cystic, et cetera, et
cetera.

Q She must have that evaluation unless she is

younger than 257

2 I will say 25 or younger.
Q Ckay .
A And meets all the other criteria that I

mentioned: The mass is totally cystic, no other masses
found on mammogram, repeat visit two, three, four weeks down

the road reveals a disappearance of that mass, et cetera, et

cetera.
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Q Okay. All right.

2 The general rule 1is any breast mass is considered
Q Any breast mass regardless of size? Because you
made that as kind of a blanket statement. rDo you mean to
qualify that statement with your earlier explaﬁatien of
quality and gquantity?
A Ckay.
Well, certainly any new breast mass and any

d
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breast mass that meets the ¢
being a dominant mass.
Q Okay.

Wnat are the criteria of the--strike that
question.

What are the elements that you would look for in
determining whether a new mass has a different quality so as
to define it as z new dominant mass? o

A The qualities would be its hardness or softness,
its mobility or lack of mobility, whether it‘s a discrete or
distinect or indiscrete and indiséinct, whether it has

homogenecus and smooth borders or not.

Those would be the most important criteria that T
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Q

iump that

72

In thig case, is it your opinion that this new

she presented

dominant mass?

A

Q

you just listed in terms of the gquality of the mass?

A

mobile.

smoocth, homogeneous borders.

h S ——" | e
had, as I

Yes, sir.

And did it meet all of those qualifications that

1

\ .
with in Februa

of '91 was a new

I would say it was not --it was not completely

It was not discrete and distinct.

recall, it had a--I don’t recall any comments on

And in terms of the feel,

It did not have

it

Che consistency of the mass as opposed to the consistency of

the general adjacent breast tissue.

Q

mobile?

A

Q

Can fibrocystic structures also be only partially

Yes, sir.

—

Can fibrocystic structures be indistinct in terms

of distinguishing that from a discrete mass?

A

distinct,

Q

A

They tend to be relatively well-delineated and

sir.

Relatively?

That's correct.
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Q And my question is: Can-they be somewhat or
relatively indistinct?

A Well, the accepted description of fibrocystic
changes are that the individual fibrocystic components tend
to be well-delineated and distinct.

Q I understand what they tend ﬁo-be and whaﬁ they
generally are. But my question is:. Can theyrbe scemewhat
indistinct, or are they all uniformly and absolutely
e structures?

-9 Well, anything is possible, but the general trend
is for fibrocystic changes to be characterized by the
individual fibrocystic components to be well-delineated and
distinct.

Q What is the difference between--and you are
describing this to me as a layman--an indistinct mass and
borders not being smooth? BAre those basically the same
things?

A An indistinct mass and borders beiné smooth,

well, no, they are not exactly the same thing.

Q Okay. Explain the difference, if you would.
A A distinct mass is 2 mass in which you can feel

ACE-FEDERAL REPORTERS, INC.
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attachment to underlying breast tissue but that particular

component tends to be distinct otherwise.

r

Borders are related not to the underlying breast
tissue but to the adjacent breast tissue and the borders can
either be smooth and homogenous as you wbuldrfind~in'a
disease process called a fibroadencma- -
f-i-b-r-o-a-d-e-n-o-m-a--or it can be monhomogeneous and not
distinct, which suggests but does not prove that tﬁe mass is
cancerous.

Q Okay.

Is it possible, then, that a woman may have a new
mass which has unsmooth borders and that that mass would be
a fibrocystic change as opposed to a malignant tumor?

A Well, anything is possible. So I would say, yes,
it's possible like anything is possible.
Q Ckay.

Well, is it always.the case that if the borders
are not smooth on a new mass, that that structure is a
malignant tumor?

S No, it’s not always true,
Q Okay.

When we were talking about mammograms earlier, is

ACE-FEDERAL REPORTERS, INC.
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it your assumption that Dr. LaRoche relied solely on a

mammogram to diagnose or interpret the meaning of this new

lump?

A

Well,

she states in her deposition that the

mammogram superimposed upon her knowing the general

consistency and contour of Mrs.

.

her to agree with the nurse practitiocner’

Kim--K-i-m--Baker did

s plan.

That unfortunately begs the question cf

not doin

"ﬁ

g

=
Lo

Le

he exam.

ingufficiently familiar with Mrs. Gorman's breast

consistency and contour, having, to my knowledge,

examined her before.

and relied upon her,

experience with Nancy Gorman’s breasts, yet did not examine

Sco I think Dr.

meaning Dr.

the exam and, to my rnowledge, was

never

LaRoche’'s personal

75

A nurse practitioner named

LaRoche relied on the mammogram

the breasts and relied upon the less experienced examiner.

And I think both of those synergistically and distinctly

represent deviations from the standard of care.
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1 Q So you are making your statement only on the

2 basis that, to your knowledge, she had never examined this

3 particular patient’s breasts?

4 A Cr if she had examingd the patient’s breasts

5 before, certainly had not done it ﬁith the same'degree of
6 professionalism aﬁd expertise and experience of Dr. LaRoche.
7 Q re you saying that a nurse practitioner is

8 ‘ incapable of making an adequate examination or conducting an
9 adequate examination of breast tissue for new masses?

10 A No, sir; I am saying a nurse practitioner is

11 incapable of determining whether a new mass is consistent

12 with the general past contour and consistency of a patient’s
13 breast masses if she has not examined that patient’s breasts
14 before and has not done so in a continuous and consistent
15 fashion.

16 Q Can mammogréphy be used to diagnose a new

17 dominant mass or to determine whether or not a new dominant
18 mass 1s a malignant tumor?

18 A' Can mammography be used to determ%ne-—it cannot
20 be the ultimate determinant. All it can do is to give you
21 an idea of the calcification patternm in a particular mass.
22 It can, tc some lesser degree, describe the nature of some
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but not all masses, but it cannct in and of itself
definitively diagnose cancer ox definitively exclude cancer.

Q Well, what is the meaning of--I think in your
Exhibit 1 summary and perhaps even here today you indicated
that there is a 10 to 15 percent false negative rate for
mammnograms. Am I correct about thaﬁ?

A Yes, sir.

0 Then I think you also said maybe in younger women

that percentage could be higher.

A That’'s correct.

Q And I want to ask you more about that, too.
B Okay.

e But as far as that 10 or 15 percent false

negative rate, that is a fairly standard and recognized

false negative rate for mammograms. Is that correct?

A Across the board for all women, that is correct.
As I said before, the rate tends to be higher--in some
studies, as high as 41 percent--for premencpausal women.

Q Now, does the 10 to 15 percent false negative

rate apply to the use of a mammogram for determining whether

Or not a mass. 1is malignant?

h The 10 to 15 percent means that 10 to 15 percernt
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1 of breast cancers across the board, higher in younger women,
2 young, premenopausal women,.lo to 15 percent of breast
3 cancers cannot be suspected mammographically and yvou would
4 miss 10 to 15 percent of breast cancers if you relied solely
5 on mammography to diagnose breast éancer.
) Q Well, does it mean that if you took'mamﬁogréms of
7 100 women across the board--I am not talking about younger
8 women, I am talking about across the board, as you
9 mentioned--if you took the mammograms of 100 women and they
10 were all negative for breast cancer, the statistics would
11 indicate that 10 or 15 of those women actually do have
12 cancer but the mammogram was unable to pick it up?
13 A No, sir. It's more appropriate to say if you
i4 took the mammograms of 100 women with breast cancer, 10 to
15 15 5f them would have normal mammograms, 85 to 90 would have
16 suspicious mammograms.
17 Q Okay.
18 Now tell me about the 41, 40 percent, whatever it
19 was, I think that was quoted in one of your--
20 A Correct.
21 : It!s my recollection that, based upon either
22 attendance at lecture or by specific directed readings or
ACE-FEDERAL REPORTERS, INC.
Nationwide Coverage
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1 opticnal readings, that the general knowledge is that the

2 incidence of false negative rate for mammograms and picking

3 up signs of breast cancer is across the board 10 to 15

4 percent but it’s higher--one study said 22 percent--in

5 premenopausal women. But the highest statistié that i have

3 read is 41 percent.

7 Q And where did you read that?

8 A I don’'t recall whether I--whether that’s included
'9 in my general knowledge,lreadimg, training, and experience
10 or whether it’'s included in the universe of lectures I have
1 attended that I have attended that addresses breast cancer.

12 Q How many lectures do you attend on an annual
13 basis for continuing medical education?
14 A I'd say somewhere between 50 and 100.
15 Q 50 and 1007
i6 A Yes, sir,
17 Q S0 conce or twice a week you attend continuing
18 medical education seminars of one kind or another?
19 A That is correct.
20 0 Are those given by residents at tﬁa hospital,
21 ‘other physicians. in the hospital? Is that how--
22 A They’'re either given by #ospital physicians or
ACE-FEDERAL REPORTERS, INC.
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residents or by ocutside speakers. At two of the hospitals I
have privileges at, there is an obligatory morning meeting,
Monday morning for one hospital, Tuesday for another
hospital, in which continuing medical education credit is
given for attendance at various didactic preséntaticﬁs.

So assuming that I make it to éne Lo two méetings
per week, which I usually do, then that is SOrto 100 hours
of continuing medical education meetings annually, give or
take a lictle bit because the freguency of these mestings is
decreased in the summertime but I actend some outside
hospital meetings. Sc as a general average, it would be in
that generzl range.

Q For some premenopausal women, could the false

negative rate for mammograms be as high as 10 to 15 percent?

A Could it be as high as?

Q Yes. Could it be in that range, 10 to 15 _
percent?

A Well, the 10 to 15 percent, based upon my

knowledge, training, and experience, reading, and attendance

is for women across the board. 2aAnd I don’t know of any

study which says that the incidence is exactly the same in

premencopausal womern. It has been my universal experience
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1 that the incidence is described to be higher in

2 premencpausal women.

3 o Which statistic would apply to & woman who nas

4 had a hysterectomy?

5 A That is an excellent question. There are two .

5 ways of defining mencpause. One way is the total cessation
7 of menstrual periods for cne year. And so iiryou take that
8 definition, that any woman who has had a hysterectomy is

S menopausal.
10 Now, of course, we know that not every woman who
11 has a hysterectomy becomes menopausal; many of them still
12 have proper ovarian function, they do not have hot flashes
13 or vaginal dryness. So it is appropriate in a woman who has
14 had a hysterectomy to use another criteria for determining
15 who 'is premenopausal and not premenopausal.

And the other criteria we use is the value of a

(€2

'...I

17 hormone called FSH, follicle stimulating hormone. In a
18 premenstrual--in the premenopausal woman, even who has had a
18 hysterectomy, the FSH levels tend not to chapge. And the
20 hysterectomized patient who has reached the menopause, then
21 that can be diagnosed by an elevated level in the blood of

\ 22 FSH, follicle stimulating hormone.
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SO, based upon the more reasonable criterion that
it mﬁst be determined that a woman who is in her 30s who has
had a hysterectomy, in the absence of hot flashes and
vaginal dryness and with no known family history of
premature mencpause, is within a réasonable-degfee of
medical certainty.classified as a premencpausal patient.

Q Then so that is your opinion then about Nancy
Gorman in February of 19917
A That is correct.

THE WITNESS: Can we take a quick break now?

MR. LAWRENCE: Sure.

(Recess. )

BY MR. LAWRENCE: (Resuming)

Q ‘Dr. Cohn, after a brief break, let me just finish
up a few question§ about mammograms .

You had indicated in Exhibit 1--I believe this is

where I got this statement--that this patient needed a

mammogram anyway back in February or thereabouts of 19%1 to

rule out other breast pathology.

A That's correct.
o] Do. you recall that phrase?
A Yes, sir.
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1 Q Okay.

2 What other breast pathology were you referring to
3 there? I think I knmow, but just to confirm my own

4 suspicions.

5 A ‘ Well, the purpose of a mammogram in thg face of &
& dominant mass is not to include or éxclude the diaénoéis-of
7 malignancy. The mass is going to be sampled anyway or

8 exciged anyway.

9 But there may be occult additional masses that

i0 would have a potentially unfortunate diagnosis that needed
11 to be known prior to the patient having any surgical

12 procedure because if the patient had any additicnal occult
13 suspicious areas, then it would benefit the patient to have
14 one anesthesia, one operative intervention, as opposed to

15 Acoming back on two or three occasions.

16 Q Okay. .
17 A third point that you raised earlier as far as

18 standard of care was concerned was that there may be a time
18 for temporization or an acceptable delay period but that you
20 felt Dr. LaRoche exceeded that delay period,. Is that

21 correct?

22 a That’'s correct.
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Q And I guess my only question about that is: If
you are talking about a two-to-five-week period of delay
that is acceptable, is it possible, in your opinion, during
that pericd of time that any given new dominant mass which
is a malignant tumor could metastasi;e to the ncdes during
that

time period?

A Well, there has been no documented, to my
knowledge, worsening of the stage of the prognosis when a
reasonable delay 1s present between when the diagnosis
should have been made and definitive therapy.

So, I think it--reasonable includes two, three,
four, five weeks--I think it’s unreasocnable to have a delay
2/20, 3/20, of two and a half monchs.

0of, let’'s see, 4/20,

I think that is unreasonable delay and very well could

_worsen the prognosis.

Q Do you know whether or not this patient’s lymph

nodes had already been infiltrated or invaded on February 2,

18517

A Well, certainly there is no way to know
absolutely--

Q Can I just ask you to give a "yes" or "no”
answer, then explain? That would help me.

ACE-FEDERAL REPORTERS, INC.
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Okay.
I mean "yes" or "no" answer, and then explain.
Okay.

Your question was: Is there a way to have known

definitively absolutely--no?

Q

A

e

No.
I am glad I re-asked.
Okay.

Because the guestion was: DO you know whether or

not the lymph nodes had already been invaded or infiltrated

on February 20, 199172

A

Q

A

certainty,

20, 1891.

Do I know personally?

Right.

No, sir.

Okay. All right.

Now, is there any way to know?

Well, within a reasonable degree of medical

the lymph nodes were not involved.as of February

And the reason I say that is the following: No.

1, there is no documentation in the chart of any clinical

ACE-FEDERAL REPORTERS, INC.

Nationwide Coverage
202-347-3700 © BOO-336-6646 410-684-2530




700202
WBpv

~4

13

14

15

16

17

18

19

20

21

22

86

evidence of axillary node involvement.
Q Ckay.
A No. 2, we know that there is a linear

relationship between the size of a malignant cancer and the

incidence of positive axillary lymph nodes. -We‘ﬁurther know
that when a tumor mass reaches 2.5 centiméters, that‘the
incidence of axillary nodes is 50 percent.

So, keeping in mind there is a linear
relationship, when the mass was 1.5 centimeters, as
described by Kim Baker on February 20, 1891, and further as
described by Mrs. CGorman as being the size of the end of one
of her fingers, which approximates 1.5 centimeters, then the
linear relationship ensures that within a reasonable degree
of medical certainty it was more likely than not that the
nodes were not invelved on 2/20/91.

Q But similarly, you could apply percentages to a
1.5 centimeter nodule or mass--is that correct--just as the
50 percentage figure is applied to a 2.5 centimeter size?

A Correct. Correct.

Q ‘And so in yvour readings and in ycﬁr experience,
what percentage of masses that are 1.5 centimeters in

diameter have already metastasized to the lymph nodeg?
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A Well, based upon the known linear relaticnship, I
would give a general percentage breakdeown of about the
chances of being about 1 out of 3.  But that’'s a general
extrapolated statistic.

Q Okay.

There are statistics available--is that
correct--on this?

A Not that I have read. I wouldn’t doubt you. I
have not seen any statistics myself. But I would not doubt
that there are statistics available.

Q Okay.

So what we're saying here is, or would you agrse
with me, that as of February of 1891, if indeed this new
mass was 1.5 centimeters in diameter, that there was a 30
percent chance that it had already--or roughly--a 33-1/3

percent chance it had already metastasized to the lymph

nogdes?
A I would not disagrese with that statement.
Q Okay.
That percentage could be higher?
A And that percentage could be lower.
Q But it could alsoc be higher?
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1 A I would look at--I would have to look at the
2 statistics that you state are available.
3 Q Ckay.
4 Would you have to look at the statistics to see
5 if it was lower?
& A I would have to look at the statistics to comment
7 on them in any case.
8 Q That's fair enough. I just want to be sure we
9 understand each other.
10 Now, what clinical evidence would you typically
il see 1if there was node involvement?
12 A You might feel hardened or indurated nodes--
13 i-n-d-u-r-a-t-e-d--or you might feel the ncdes to be
14 confluent and/or enlarged.
lé 0 Do we know whether or not rhe nodes in thisg case
16 met any of those criteriz?
17 A I don’t recall any specific evaluation of the
18 nodes in Kim Baker’s note of 2/20/91.
19 Q Okay.
20 I take it the only deéinitive tesﬁ for
21 determining whether or not the nodes wefe involved at that
22 time would be to biopsy the.ncdes to actually take them out
ACE-FEDERAL REPORTERS, INC.
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and subject them to histclogical examination?

A That's correct

Q Okay.

Now, Dr. Cchn, the fourth point that you raised

88

earlier in terms of ways in which you believe Dr. LaRoche

deviated from the standard of care was follow-up to a missed

appointment--okay--generally.

Am I correct about tharn?

A That's correct.
Q Okay.
You have read all of these materials. Do you
believe that this patient missed an appointment?
A I believe that the patient was not aware that she

had an appointment cn 5/7/91.

Her behavior consistently and persistently.

in 1986 was characterized by reliability, regponsivity, and

compliance. And it is, especially in a patient who claimed

throughout her entire association with Dr. LaRoche beginning

to have been terrorized of getting breast cancer, who states

that she saw the ravages of breast cancer in one of the

paternal aunts, it’'s inconceivable and inconsisrent that

under these conditions with this track record that the

patient would suddenly and inexplicably not keep an
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appcintment.
Q Obviously, this is a significant issue in this
cage, Dr. Cohn. You realize that, the question of whether

or not there was an appointment and whether or nor this
patient kept the appointment? Do you agree with me on that?
A That it was significant?
Q That it is a significant issue in this case. You

understand that?

I~

ing in mind that I have already stated thac

=
D
]
d
[

even if it could bs determined thar there was indeed an

appointment scheduled for 5/7/91, that Mrs. Gorman either
intentionally or unintentionally did not keep, even if we
assume that, that still does not exclude Dr. LaRoche from

the responsibility of failing to follow a standard of care

by temporizing two and a half months under these conditions,

which is unacceptable.

Q Do you believe patients have some responsibility
for their own care?

A Yes, sir, I do.

0 Do yoﬁ believe Mrs. Gorman had some

regsponsibility for her own care?

A I believe all patients have some responsibility
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1 for their own care.
2 Q Okay. So you believe Mrs. Gorman had some
3 responsibility for her own carers

4 A Yes, sir.

5 Q And in taking responsibility for hei ownl cére,

3 she had the responsibility to go to the doctor if she had an

7 appointment that had been previocusly set up. Is that

8 correct?

S A Not only did she go to every appointment in the
10 past that was set up that she knew about, but in addicion
11 she even went to see the doctor when thers wasn’t an
12 appointment scheduled.

13 o] But that wasn’'t the gquestion, Dr. Cohn.

14 A Okay.

is5 Q The guestion deals with the May 7, 1991,

16 appointment that is one of the issues in this case.

17 Dr. LaRoche takes the position.that an appointment had been
18 set up on that date for the patient to return for a

19 follow-up examination. Okay. Do you recall that from

20 reading the documents?

21 A I recall Dr. LaRoche set up that appointment in
22 November of 1930, even before this February of 1591 episcde
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1 was existent.
2 Q That's right. That’s right. B2nd what were the
3 reasons for setting it up six months in advance. Do you

4 know?

5 A The reasons included the fact thathrsz-GdrmanlA
) was on a schedule of pap smears approximafely twice a‘year
7 and she was also allegedly on a schedule of bréast exams

8 twice a year, but actually if yvou lock back at the years

9 1585 and 1550 she actually didn’t have breast exams every

six months.

[
o)

11 If you look at the records, it’s my recollecticn
12 that in at least twe of those years when she was brought

13 back con an every-six-month basis, there was no breast exam
14 performed and/or documented on one of the two visits in each
15 calendar year for two years.

16 Q When Mrs. Gorman returned f£or her visit on

17 February 20, 19%1, did she only have a breast problem?

18 A She had a vaginal irritation problem as well as a
19 new mass probklem.

20 o Did she get a pap smear done on that date?

21 A It's my recollection that she did not.

272 Q Qkav.
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And without a pap smear, there is no way for
Dr. LaRoche to determine whether or not there had been any
the previous cervical dysplasia condition that the
patient had. Is that correct?

A Well, considering the patient didn’'t even have a
cervix, it's very unlikely the patient would have had
cervical dysplasia on any follow-up pap smear.

Q What is your gnderstanding of why the patient was

returning every six months for pap smears?

et
9]

a3 It's my understanding that Dr. LaRoche wanted

O

bring the patient without a cervix back every six months t
assure that any vaginal recurrence of the previocus cervical
disease was not present.

Q Okay.

Does that require a pap smear to do that?

A That requires a pap smear, yes, sir.
Q Okay.
(Pause.)

If indeed an appecintment had been set up for May

7, 1591, for this patient, is it your cpimion that this

patient was negligent in not keeping that appointment?
A If an appointment was indeed set up for the
ACE-FEDERAL REPORTERS, INC.
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?atient and the patient knew about the appointment and the
patient did not interpret her February evaluation with
mammography and follow-up phone conversations with
Dr. LaRoche to supplant this appointment, then under chose
conditions she should have kept the appointmenﬁ.

Q All right. And one of the reasons she would have
kept that appointment, you would think, would be to get her
regular six-month pap smear. iIs that correct?

A f you believe that a pap smear for a patient

without a cervix i

n

necesgary every six months, thezn the

answer is "yes."

Q Well, Mrs. Gorman believed that, don’t vou think?
A Yes, sir.
o] . Okay.

Do you think, in keeping with the statement that
a patient has responsibility for his or her own care, that
this patient was negligent in failing to come back to see

Dr. LaRoche, coming back to see Dr. LaRoche until December

of 19517
A No, I do not think she was negligent.
Q Okay.

Why not, Dr. Cohn?
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A She was acting under the assumption that her
doctor, in whom she trusted and who had pre%iously under a
similar set of circumstances when a new lump appeared
referred her directly to Dr. Westmoreland without even
bothering‘to get a mamrmogramn.

She, through the phone réport of a negafivé
mammogram, through what ultimately turned out to be a repeat
mammogram in July of ‘91 of the left breast only and through
& phone conversations with Dr. LaRoche reassuring her as to
the fact that she needn’t worry about any problem with her
breasts at the present time, and superimposed upcn the fact
that nobody from Dr. LaRoche’s office ever calléed her to
tell her that they expected her to come back in May, then I
don’t think she was negligent.

Q Is it your opinion that this patient, this
particular patient, Nancy Gorman, was well educated with
regard to the significance of lumps appearing in her
breasts?

A I don’t know the exact status of @er intellectual
aducatign when it comes to the st%tus of lumps in her

- ST
e potential de

A~

breast; I think =h

L= - L L S -

consequences of breast cancer, having been involved with
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that disease process through her family. And I think she
knew generally that she was at some increased risk for
breast cauncer because of the family history. Then I think
that she had a certain level of knowledge.

Whether it was a knowledge. more éophisticated
than the average woman who gets gynecological exams, I can’
state for sure.

Q Generally speaking, in your practice do you find
that women whé have had long experience, a history of

fibrocystic changes, are on a higher state o

Fh

speak, as far as the development of new lumps are concerned
in their breasts?
A I would say as a general rule, with certain
exceptions, yes, sir.
" Q Generally speaking, they are better breast
examiners, better self-examiners than the avérage

population, female population. Would you agree with that

statement?
A I would say as a general rule that’s correct.
Q Okay.

- e

have read Mrs. Gorman‘s deposition. Is it

T e
ER )

T T

your opinion that that would be true of her as well in this
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case?

A She stated that she consistently examined her
breasts once a month. 2and so I think that statement alone
makes her a woman with more experience in self-breast
examination than women who don’t do it on a monthly basis: -

Q Do yoﬁ think Mrs. Gorman as a patient was
justified in not making contact with either Dr. LaRoche or
any other physician after she realized folloﬁing her
mammogram and her compariscon mammogram in March of 1991 thar
her new lump in her right breast was actually enlarging?

A Well, I have a two-component answer to the
question.

Pirst of all, there is no such thing as a
comparison mammogram. The patient had one mammegram in
February 27, 1991. The phrase comparison mammogram implies
she had yet another mammogram.

Q Okay. I appreciate that, but that’'s not the
point of the gquesticon. And I do appreciate that
explanation.

But the point of the éuestion in making reference
to the comparisoﬁ mammog:am was just to give you an idea

temporally as to what time period I was talking about. I am
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talking about after Dr. LaRoche’s last contact, after
Mrs. Gorman’s last contact with Dr. LaRoche in March of
1981

If she then realized that her lump was enlarging,
do you believe that she was negligent in failing to inform

Dr. LaRoche or any other physician, for that mattei, of that

fact?
A Well, having been reassured by Dr. LaRoche that
there was nothing to worry about and, in addition, going to

a mammogram unit and finding that there was zo little
interest in her right breast that they didn’t even do a
follow-up mammogram of the right breast, then it is not
surprising nor is it condemnable on the part of Mrs. Gorman
to follow the reassurance of her doctors.

Q Would you be surprised that Mrs. Gorman did not

tell anyone involved with the taking of the mammogram about

——

her right breast and the enlarging lump in the right breast
in July of '91?

A Well, I would think that she was so surprised
that it just added tc her reassurance that so little
artention was being paid to the right breast that it wasn’'t

even worthwhile getting a mammogram of it. T would think
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that she would be reassured as opposed to being more

concerned.

< Okav.

-

So your thinking, if I understand you correctly

that--never mind. Strike that.

Strike that question.

95

In you experience as an Ob/Gyn since--when? When

were you licensed, Doctor?

B I wag licensed in D.C. in ’75, in-Maryland in
'76-'77, and in Virginis in '76-'77.

Q And have you been practicing gynecclogy since
18757

A Well, I was a resident in '75. So if you include

residency, I have been practicing gynecclogy since 1973-74.

¢ Okay.

In that time period, have you been made aware of

the concept of denial,

for lack of a better term--and I will

explain that, if you wish, among cancer patients? Do you

know what I am talking about?

A Denial among patients who have been made aware

that they have cancer?

e

Q Is there a tendency on the part of some patients,

female patients, to fear the possibility of breast cancer so
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much that they are unwilling to confront the issue or are
unable to'cmnfront the igsue?

A I imagine that such patients ex;st. I have neve:r
in my experience found a patient who was so afraid of that
diagnosis that she didn’t confront the issue and ﬁail.to
show up for her mammogram visits or fail to be reéponsible.

As a matcter of fact, Nancy Gorman can be
considered extra-reliable because within just a few days, or
as the chart says, several days, of finding the lump she was
right in the office asking for evaluation. That is
consistent with a patient who is nect in denial, it’s a sign
of a patient who was afraidfand wants to make sure that 1if
she’s destined to get breast cancer, she wants t£o know about
it early.

Q When Mrs. Gorman made contact with Dr. LaRoche in
December of 1991, ckay, based on your reading of medical
records, depositions, et cetera, the other records you have
before you, what was the physical descriptioﬁ of her right
breast?

A I think Dr. LaRoche'’'s note documents thar the

‘patient stated that the mass was approximately three times

as large as it was in February 1991.
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Q Okay.
Do you recall any other descriptions given by
Mrs. Gorman in her deposition of her right breast in
Decembef of 917
A Not that I can recall offhand, no; gsir:
Q Ckay.
What was the size of the tumor thaﬁ was removed
from Mrs. Gorman's rightlbreast in January of 19927

A T et 4 evepe
- bt T Vv s ey T W

0

it was 2.5 centimeters in greatest
diameter, C’s my recollection that it was 2.9 centimeters

in greatest diameter, but I can--

o} Are you saying at the widest diameter?

A The greatest,

Q Greatest?

A Wnen I said greatest--

Q We could not hear the word.

A Ch, I'm sorry.

Q Neither one of us heard it.

A I'm sorry. 2.9 centimeters, it's‘my recollecticn

that her cancer removed in January 1952 was 2.9 centimeters
in greatest diameter. But I can aleo look at the report and

get the exact dimensions if vou so like.
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Q Now, in a patient like Nancy Gorman, who
presented in February of 1991 with a 1.5 centimeter lump
which progressed to a 2.9 centimeter lump in 10 moenths,
okay, what would you as a practicing Ob/Gyn expect the right
breast to look like physically to the.patieﬁt?

A It’s hard to state, keeping in mind that her
original complaint was not a disfiguration. fhe original
complaint was that she felt a mass.

Q Her

A Her original complaint on 2/20/51 was that she

Q All right.

A She didn't complain about any disfiguration or
change in visible contour.

Q All right.

A So I can’t definitively state whaﬁ her
impressions were visibly of thé gituation in December of
1991, Whét she says is three times as big. I den’t know
whether she meant that she saw it to be three times as big
or she felt it t£o be three times as big,

0 Which she are you referring to? Dr. LaRoche?

A I am talking about--

CE-FEDERAL REPORTERS, INC.
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Q Or Gorman?
A I am talking about Dr. Elizabeth LaRoche'’s
comments as documented by Dr. LaRoche, Nancy Gorman’s

comments in December of '91 as documented by Dr. LaRoche.
Q Okay.

Did ydu see documented any indication of nipple

discharge?
A No, sir.
Q Skin retracrion?
¥y No, sir.
Q Do you in fact recall anything in this record,

Dr. Cohn, indicating that Mrs. Gorman had, in effect, lost
confidence, not gained confidence but lost confidence in
Dr. LaRoche?

A Yes, sir.

Q And when did that occur, based on your reading of
these records?

A I believe that occurred following the breast

biopsy in December of 1991.

Q You don’'t recall any indication in the deposition

of Mrs. Gorman that she had lost confidence in Dr. LaRoche

as early as June of 1951 and perhaps earlier?
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A I recall her stating that she did not go back to
see Dr. LaRoche anytime after 2/20/51. But T recall her
being reassured as to the situation with the right breast
mass.

Additionally, if she had lost confideqce in
Dx. LaRoche, why, then, would she céll Dr. LaRochefiﬁ
December of 1991 to report that she had lost--that she had

noticed a change in the mass?

Q You are asking that rhetorically?
A Nc, you asked--
Q I have an answer 1f you want me to answer it, but

I don’'t think you want to know my answer.
Let me ask you this, Dr. Cohn: If indeed

hypothetically the patient had lost confidence in the

physician, the primary care physician, Dr. LaRoche, as early

as June of 1991 or July of 1891, okay, and if the lump in B
ner right breast wasg worrying-her, as you said, terrorizing
her, and if the lump was actually continuing to enlarge,
would you be surprised that that same patient would not
contact any doctor, some other dactor, anothér Ob/Gyn,

another surgeon, an oncologist, some kind of breast

specialist, even an internist?
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A Well, first of all, I want to correct what you
said that I stated before. .I don’t think I ever said that
the breast lump was terrorizing her. I think I said that
the breast lump was a concern. That's why she came on
2/20/91, but that the thought of getting breast cancer was
terrorizing her.

0 Okay. Okay. Then we will add thaﬁ as another
element, that in fact she was generally terrorized about the
concept of contracting c%ncer of the breast. 8o that would
be a fourth element in the hypothetical.

A And consistent with that terror, she came in the
middle of the wintertime, in February of '91, asking to see
Dr. LaRoche and actually saw a nurse practitiocner.

But in any event, this is a patient who had been
feaséured on the basis of telephone conversations, a
physical examination, by negative mammogram, by follow-up
mammogram which didn't even address the right breast. Thig
is a patient in whom the message was loud and clear and

consistent, "Don’t worry about the right breast.®

And in the view that she had in which Dr. LaRoche

is specially trained and holds herself out to the general

public as having special knowledge, training, and expertise
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in breast disease as well as in pelvic situations, then the
message was overwhelmingly ioud, ’'Don’t be concerned. Don’ﬁ
worry about it. Concentrate on the lgft breast."

So Nancy Gorman'’s behavior was in no way
inconsistent with this persistent loud messagé.

Q Well, we may not be communicating, but I
understand your point about the consistent 1oud message.

But what I am asking you is a hypothetical: .that the
patient no longer believes that message, she has lost
confidence in the ability of that physician to care for her.
Under those circumstances, do you think this patient met her
respensibility of her own care in failing to contact any
doctor for a long pericd of time?

n Well, I guess it depends upon the degree to which
she had lost confidence. She cbviously hadn’t lost tétal
confidence because she called back in December. So she
still had a modicum of confidence.

If she had no confidence, she wouldn’t have

called back.

30, based upon the physical act of the call in

December of ‘81 and the persistent loud message, I think

Nancy Gorman’'s behavior is eminently understandable.
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Q Qkay.

Let me ask you this} Suppese Dr. LaRoche’s
office had telephoned Mrs. Gorman or sent her a letter and
reminded her--well, let me strike that.

You indicated that they should make.a-telépho;é'
call or write her a letter. What shouldbthat communication
have said to Mrs. Gorman?

A It should have stated to her, and the corollary
documentation should have been placed in the patient’s

n

rt
J]

chart, € it is their understanding that for whatever

he did not keep a regularly scheduled appointment

reagon

&)}
]

and there are potential serious consequences of failure to
come in for an appointment, the consequences include, and

just a general description of the potential consequences.

Q Do you do that in your practice?
A Yes, sir.
Q Okay .

Do you send a letter or make a telephone call to

every patient who misses an appointment?

A Yeg, siz.
Q Okay. &And how long have you been doing that?
A Since 1977.
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Q All right.

It’s possible after you sent that letter or made

in. Is that correct?

A Youvmean in my personal experience-or the
universe of patients in general?

Q Well, let’s take the hypothetical thar we are
discussing in this case. Suppose Dr. LaRoche's office had
sent a letter or made a phone ¢all to this patisnt and
advised her, as you just described, and Mrs. Gorman still
did not come in. Okay.

Then do you have any opinion as tc the
responsibility of this patient and whether or not she was
negligent and responsible to some extent for her own injury?

A Yes. Under those conditions where there is clear
documentation in the chart or, even better, a copy of a
letter sent certified mail return receipt requested, and
which there is no doubt that the patient A, received
notification, B, understood she had an appointment, and, C,
understood the pbtenzial grave conseqﬁences of nect coming
in. And if it's clearly documented in the chart and the

patient still didn‘t come in, then under those conditions, T
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1 would agree that the patient would be negligent.

2 Q There is an allegation in this complaint of

3 punitive damages. Do you know what punitive damages are?
4 A Based upon my reading, apparently punitive

5 damages, at least in the State ofITennessee, is when the
6 heélth care provider in a medical malpractice case

intentionally tries to harm the patient. Is that correct?

~1

8 ¢ Do you believe--actually, that’s not guite true,
S but that is one element bf it.
10 Do you believe that Dr. LaRoche intentionally
11 conducted herself in the care and treatment of this patient
12 S0 as to harm the patient?
13 A Well, I am not sure I exactly understand your
14 question. - But suffice it to say that there is no evidence
15 in the chart that‘Dr. LaRoche intentionally tried to harm
16 the patient.
17 Q Okay.
18 Do you believe that the care and treatment of
19 this patient by Dr. LaRoche was in reckless disregard,
20 reckless disregard for the care énd well-béiﬁg and safety of
21 this patient?
22 p:y I dgn't know what the phrase reckless disregard
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means.

0 Well, we should all ask the Tennessee Supreme

Court what they mean. But that is ths test for punitive

damages, one of the tests for punitive damages in Tennessee.
. And so my question to you is: Do you believe

that, based on your understanding of'those woxds,

Dr. LaRoche disregarded the well-being of this ?azient in

reckless fashion?

A Well, once again, sir, based upon my
understanding of the words, I just stated on the record that
I didn't understand the words.

Q Do you think Dr. LaRoche should be punished for
ner care and treatment of this patient?

A That Is a legal decision, not a mediczl decision.

Q Well, I am asking you to give me your cpinion.

Zn addition to compensatory damages for any harm that was
allegedly caused by her cars and treatment, dp you think
above and beyond that she should be punished?

A I am not sufficiently familiar with the concep:
of recklsss care or punitive damagés or punishing a doctor,

ie

i
H
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0
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[
h
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0
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3

1tly familiar wich that concept so that -

(}
Ql
v
0
',Jv
<
1]
i

nocplnion to answer chat guestion.
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i Q Qkay.
2 In the Exhibit 1, the document that we have been
3 discussing, vour summary of the testimogy, gnd in the
4 complaint in this case--and by the way, have you read the
5 pleadings in this case? Have you read the complaint?
6 A I don't believe I have ever been sent‘a copy bf
7 the complaint.
8 : Q Ckay.
g § ' In those two documents and perhaps others, there
10 g has been some reference to the facr that during the latce
) 11 ; "80s and into perhaps up through at least and including
12 | February of 1991, Mrs. Gorman suffered a weight loss and
il
13 ; mood changes. Okay.
14 | pay I did nocice that, vyes, sgir.
15 g okay .
16 Do those factors have any relevance to the issues
17 that we are talking abcut today, the standars of care
18 questions regarding diagncsis of breést cancex?
e A Well, keeping in mind that I am aznswering on the
20 basis of gynecclogy and not oncolégy, I don’z 'know the
21 oncological sign?ﬁicance of weight Loss.

T Q Okav.

N
[y
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a But based upon my opinion as a gynecologist, I
don’t see any relationship to the patient’s weight situation
and the issues that we are dealing with in this case.

Q Ckay.

So if you were the primary treating bb/Gyn-énd
this was your patient and she had sustained a weight loss,
that would not concern you in terms of whether‘or not the
patient had breast cancer? It would not be indicative or
cause you to search further to determine whether or not that
was a sign or a clinical sign or symptom of breast cancer?

A In and of itself, it’'s not. The standard of care
for working for breast diagnosis and management is clear, as
I have stated it, and the pure, isolated fact of a weight
loss does not in and of icself alter the standard of care
for patient breast sxamination and diagneosis and management.

C Okay.

Well, does weight loss have any bearing in
relationship to, and in addition to, the other clinical
signs and symptoms cthat you see in XKim Baker’s February 20,
1231, note?

A Well, keeping in mind that, A, I am speaking from

a dgynecologic viewpocint, not the oncologic viewpoint, so I
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am not going to talk about the potential oncologic decisions i

1
againsc- - E
0 I understand. I understand. . !

A And, B, that the weight loss in this patient

appeared to be explainable and undersﬁandable for other

reasons and, C, there was no evidence prior to 2/20/91 of

any evidence of breast cancer other than the referral in
"87, which turned cut to be a benign fibroadenoma, then once
again with those understaﬁdings, I see no relationship of
weight loss to any breast issues im this case.

O Okav.

And what were those other explanations for weight

loss? ;

A She had been under some stress based upon her
social situation. And in addition she being aware that a
high-fat diet is a risk factor associated with an increased
incidence of breast cancer, attempted to go on a low-fat
diet.

2 Was this patient having problems while she was
under Dr. LaRoche’s care, in your‘opinion as aﬁ Ob/Gyn, with
gexual lntercogrse and her marical relationship, physical

relationship, sexual rslationship with her husband?
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1 A Well, keeping in mind she got married in June of
P ‘89 and she did not see Dr. LaRoche until 1986, I can’'t
3. comment on the first three years.
4 Beginning in 1989%, when she got married,
5 acco?ding to Mr. Gorman's testimony, they had.a'very
) satisfying intimate component to their mariral relationship
7 up until the chemotherapy following the right bfeast cancer.
8 ‘ Q Okavy.
g § Would vyou have‘that same opinion, setting aside
i
10 i Mr. Gorman’s deposition testimony for the time being, is
11 ; that your opinion if vyou read just the office records of
1
iz E Dr. LaRoche from June of ‘8% to February of 917
1
13 i A Well, keeping in mind that my memory is not
14 infallible, T honestly can't recall any passages in the
15 racords which relate specifically to the intimate component
16 ~ ©I their marital relationship.
17 G Pain during intercourse, that kindlof thing,
18 vaginal dryness, do you recall seeing references to those
18 clinical prcblems?

20 A From 1%8S5 to 18517
21 0 nLght.
- 22 > A = recall seeing various medications prescribed
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for yeast infecticns. In fact, I believe cn one occasion a
prescription was given for both Mrs. Gorman and the husband.

But other than that, I don’t remember any other
passages or descriptions.

Q Is pain or lack of pain Qith_regard td a new
lump, as this patiént has in the right breast, a factor to
be taken into consideraticn in determining whether or not
the patient has breast cancer?

A Well, the workﬁp of a breast mass 1s the same
regardless of whether the patient does or doves not have
pain. The dominant mass has to have i1tg nature determined
by an invasive procedure. Whether it be fine-needle
aspiraticn cr fine-needle biopsy or open biopsy or
incisional biopsy, i1t needs :b be determined.

We know chat approximately 80 to 25 percent of
patients who have breast cancer do not have pain as a
praesenting symptom. Some 10 to 15 percent doT

Sc the presence or absence of pain can assist in
a presumptive idea of what tche ultimate histclogical
diagnosis will be.

Q And do you xnow whether or nov Mrs. Gorman was

complaining that this new nodule was painful osr =ot ia
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February of ‘917

A I don’t recall any comments addressing the issue

[te]
[Xe]
-

of pain or lack of pain in February of

Q Okay.

Just in looking at other factcrs that may
indicate clinically whether or not a patient has bréasﬁ
cancer and Keeping in mind the foundation that you have laid
that histological evaluation is the ultimate test, does it
matter to the c¢linician what the locatioﬁ of the new mass is

on the breast?

5]

Well, we know that the highest incidence cof

[l
#

breast cancer, if you divide the breast into quadrants, the
highest percentage of breast cancers are found in the upper
outer quadranc.

However, breast cancers are found in all
quadrants and in the nipple aurecle complex and in the
axillary tail of Spence--S-p-e-n-c-e. And so‘although ic's
interesting epidemiologically to note that the highest
incidence of breast cancer is in the upper outer gquadrant,

the anatomic location of a mass in no way changes what the

‘gtandard of care Zdicrares.

o Do you know what the location of this right

ACE-FEDERAL REPORTERS, INC.
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breast lump of February ‘S1 was?

a The records indicate that it was in che right
upper inner gquadrant approximacely be:ween 12:30 and 2:00.

Q The 1:00 position I think ig what Ms. Baker said.
Would you agree with that?

A Well, another description says 12:30 énd %nother
degcription says 2:00. Sc taking all the descriptiocons |
together, I gave a range of 12:30 to 2:00.

Q Okay.

S0, in the upper inner quadrant?

A Right upper inner cquadrant. That's correcc.
Q What percentage stactistically of all breast

i cancers are located in that gquadrantc? And when I say of all

breast cancers, I am talking 27 all breast cancers included
in the study that produced the statistics.

A Okay.

that’s wnen

' C Okay.

A In the upper inner quadrant, I can”"t recall :the
staviscic. I'm scrzv.
2 Okay. Less than 27 gercent, though?
ACE-FEDERAL REPORTERS, INC.
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A Yes, sir.
Q In Mrs. Georman's deposition, Dr. Cchn, there was
some testimony by Mrs. Gorman herself that she understocd

that there was a correlation between the length of a delay

in diagnosing breast cancer and deterioration of the immune

system.
A I recall that passage.
G Do you remember that?
A Yes, sir.
& Ckay.

Do you agree with the conclusions that she had
reached aboutr that?
A Sir, I think that is an area that £alls morse

aprropriately within the field of oncology than gynecolegy.

C Qkay.
A So I do not intend to give any testimony in that
regard.
Q That‘s IZair enough
Pause.)

Dr. Cohn, if you had been in Dr. LaRoche's shoes
back in February cf '21 and during the spring of '21, and if

fact that this new mass in her righrt

®

you became aware of th
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breast was indeed malignant, okay, would you then basically

care to other specialists, such as a

H
i
{0
Ll

have turned ove
surgeon and an cncolcegist to treat that malignant tumor?
A You mean I knew it was malignant based upon.a
presumptive diagnosis or a biopsy-proving it?
Q No; from whatever source. Lét’g say that yéu had

access to histological corfirmation of malignancy. Ckay.

A That's correct.
Q You know for sure that it’'s malignant.
A Then I would refer the patient to a breast

Q Okay .

And would you expect then that that surgeon would

make the substantive decisions with regard to the follow-up
care of the patient in terms o©of hcow extensive the surgery
would be and with the oncologist in terms ¢f how extensive
the other care might be, whether it be radiation or
chemotherzpy? And I am assuming that would be, to some
excent, in consultacicon with the patient. 32ut what I am
saying is, in terms of your role és an Ob/Gyn, yoﬁ would

bas:ically pass the ball to those other specialists for that

-

kind of trezatment. Is that correcc? !
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2 whethe, Or not ¢q have 4 lumpectomv as CPposed Lo 5 mod

3 Tadica) mastectomy Correces

4 A Yag, Sir.

5 Q Woulg you partlcipate 10 thar dec1szon i

& typlcally, Or woulg you 4dSsume Char Lhe Surgepn and the

7 oncologlst then woulg Lake ovey that Procegg and heip Lhe

8 / Patient Make those decisions?

g A I would noe martvc1pate i the deczslcn—max?ng
1 Procegg Unlegg the Patienr spec1flcal‘y asked ppy Opinion

: 11 % and r woulg Five my CLinion basag Upon ny Y€nerg; knowledg”
12 f Of the treatment of breagy Cancer and not upon any Specifie
13 i k“uwledge, treatmenc, cralnlng, or exper;ence
1g ; Q If 5 Surgepn With 3 Consule LIom ap oncologist
15 / recommended a C8rtain Clurse of ACtion Char YOou faip wa g
1l ﬁ reasonable, I am assuming you would por disagree with the
f

17 f_ specialist when you Calked LC rhe patient?

management was not within my understandingv
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surYgecn ang a competent cncologlst nave advised the

Q I'm sorry. Go ahead.

A But if was not within my understanding comsistent

Q Right. And I remembered that, and I tock pains
te include the word reasonable.
If the patient is sent to a surgecn and that
surgecn is a competent surgeon, you know that sﬁrgeon to be

competent and you know that chat surgeon gets .a consult from

a competent oncologist--
A Okay
Q Okay. And between those two specialistcs, they

arrive at a treatment plan for the patient that is
reasonable and it's presented to the patient, and then the
patlient comes o vou and says, "Dr. Cchn, what de you think
abcut this?" COkay. Is It your proclivity under those
circumstances to agree with the specialist tc whom you sent
the patient?

A Well, you l=2t out one important facter, and that
15 nas the patient bpeen advised of reasonable alternacives?

C Yes. Okay. But I am éssuming thaﬁ a competent

acvien

t

¢

P

E 1)

0 all of the alternatives and have arrived on the basis o
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1 a full discussion with the patient at a recommendation, and
2 then the recommendation is brought to you by the patient.

3 A Ckay. OCkay.

4 What I would do is I would first of all inform

5 the patient that my special traininé and knowledée does not
6 fall within the réalm of what she is dealing'with.

7 0 Right.

8 A So her overall reliance should be teo follow the
9 data given by the competent oncologist and breast SUrgecn.

10 With that understanding, I would listen tc what
) 11 their recommendation was and I would review for her what, in
12 my opinion, were the benefits, limitacions, alternatives,
13 and dangers cf the varicus options and then have her make
14 | her own decision.
15 ; _ I would at least need to be convinced thar she
16 | was making a decision based upon knowledge, not based upon
i
17 v Sright.
18 | Q When a patient has been diagnosed with breast
|
18 - cancer, within the protocol among physicians, among those

&
20 [ who dare on tThe treatment team, which T would assume would be

21 | e Ob/Gyn, the surgeon. the pathologisct, zhe cncologist,
1
. i . ; . . iy
- 22 . and perhaps sthers, okay, who becomes the attending
i
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physician after the diagnosis has been made and a referral
ig made to the surgeon? Who is the primary physician in

charge of the care of the patient:

A Are you asking who is the captain of the ship? ;
|
Q  Right. {
|
L o j
A Is that it? - _ |
Q Exacrly.
A I guess the oncologist -would feel that he or she
is the captain of he ship. I guess the breast surgecn would

f£2el that he or she is the captain of the ship. It all
depends on your philosophy. ;
Q What is your philosophy?
A My philosophy is the breast surgecn is the
captain cf the surgical ship and the oncolcgist i1s the

captain of the ocnceological ship.

Fh

Q And therefore, the Ob/Gyn is not the captain o
the surgical ship or the oncology ship?

A I would agree with thart.

Q Okay.

In the complaint in this case, Dr. Cochn, there

.s--and you haven’'t read this, so I am just zoing to read it

o vou, and if you want te rezad 1c, you are csrtainly
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welcome to, although I have got some notes here,

Let me just read this tc you. This is paragraph

"As a direct and proximate result of the
defendant’s negligent acts and/or omissions, the plaintiff’'s
breast cancer advanced from a Stage 1 lesion to a Stage 2
lesion, which increased the level of follow-up treatment
required, including but not necessarily limited to
chemotherapy and radiacion therapy, and which has reduced

the plaintiff’'s prognosis and likelihood of recovery."

Okay. Do you want me to read that back to you?

A No, sir.

Q Did you get the gist of it?

A I got the gist of ic.

Q Are you golng o testify about that issues in this
case?

A If I am asked to comment on causation, then I

will comment on causation based upon my knowledge and

expertise in the interface of breast cancer and gynecology.

Q I am not surs I understand what vou mean.

Are vou zoLnt CC say that as a proximate resul

of the alleged negligence of Dr. LaRoche thar some harm

ACE-FEDERAL REPORTERS, INC.
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occurred to this patient that would not otherwise have
occurred?

A That is my opinicn. If 1 am asked to testify LO
that opinion, I will, sir.

Q Ckay.

And as an Ob/Gyn, what is your opinion as to that
harm that would not otherwise have occurred?

A My opinion is that within a reasocnable degree of
medical certainty, based upon the evidence available in the
chart, that Mrs. Gorman on 2/20/%1 had a Stage 1 breast
cancer and the ultimate confirmation of the stage was dcne
in January of 1982 in which she met criteria for Stage 2B.

It 1s my conctention that both the discomforts of

management and the type of surgical approach that could have

i}

neen offered to the patient in February ‘91 were changed to
che point where, A, her prognosis dropped frcm-approximatel
a 7% to 85 percent 10-year survival to approximately a 3% to
10 perzznt 1l0-year survival.

Additionally, we know that in node-negative

vatiencs with Stage 1 or Stage 2 lesions, but certainly in a

i

tage - lesicn, that segmental mastectomy, also known as

creast conservation surgery, alsc known as lumpecromy, is an
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coption that may have been able to be offered to the patient
in February of ‘91 but was not able to be offered in January
'S2 or December '391.

Additionally, when it comes to chemotherapy; and
Mrs. Gorman states in great detaii the discomfﬁrts‘bf her
chemotherapy, adjunctive chemotherapy is not necessary for a
woman who undergoes and meets deviation from the criteria
for a lumpectomy followed by irradiation, which was a

1

reasonable op

or her in February of 1391,

i

ion

[al)

And in terms of adjunctive chemotherapy, we know
that for a node-negative patient adjunctive chemotherapy can
be possibly unnecessary in a Stage 1 ncde-negative patient.

So, in summary, she was denied the possibility of
naving a breast conservacion surgery, and in addition she
was denied the possibility that she may have been able to
bypass éhemmmherapy.

Q It looks to me like you are still thinking. So I

am holding off my follow-up guestion.

A I have finished my thinking.
Q Ckay.
fave you inciuded in that list all of the facrors
that you cthink were, in effect, worsened by a delaved

ACE-FEDERAL REPORTERS, INC.
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diagnosis?
A Survivability, type of surgery, possible
avoidance of chemotherapy, I think that completes my list.
Q Ckay.
Are you going to testify that you 5eiieve that
when Mrg. Gorman ultimately contracrted cancer in the left

breast, that that was a metastasis from the right breast?

A No, I am not going to so testify. :

0 Ckay . ' i
Do you believe that it was?

A I believe that that is a question most properly

answered by an onceclogist as cpposed to & gynecologist.

Q All righrt.
So you are not going to basically testify to any

issues with regard to the cancer on the left side. Is that

correct? :
A That's correct, sir. i

|

Q All right. 3

Okay. Well, let me ask you some questions then

about what vou sald about causation. i

What s a Stage 1 tumor, in youx copinicon?
A Sir. breast cancer staging is based on the TNM

ACE-FEDERAL REPORTERS, INC.
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system--T for tumor, N for nodes, M for metastasis. And
there is a schematic breakdown of the T status, the N
status, and the M status that determines the stage.

In broad general terms, Stage 1 disease can be
defined as a small, localized tumor-without lymph nodes.
Stage 2 disease iﬁ general involves axillary metastases, and
Stage 3 in general involves advanced local disease. Stage 4
in general involves distant metastases, including

gupra-clavicular node. The exact--

2 May I stop vou for just a second?
A Okay.
Q You said that Stage 1, which is what my quescion

was, generally involves a small, localized mass without node

invelvement. Is that corrsco?

A Generally.

Q Generally speaking?

A Generally speaking.

Q And generally what do you mean by smail?

A Generally 1it's a tumor which is less than 2

centimerers in diametcer.

A Thar's correce.

ACE-FEDERAL REPORTERS, INC.
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0 Okay.
With no node involvement?
A That’s correct.

Now, specifically, there is a schematic diagram
in which all the various combinations of Ts and Ns and Ms
are loocked at, and you can map, based upon among the:T'and
the N and the M status, intc which the patient falls.

Q Okay . : . ' :

Your opinicn is that by January '92 she was a 2B7?

a Yes, sir.
Q Stage 2B? Is that correct?
A That'’'s correct, because she was at 2T/N1/M0. 27T,

which means tumor between 2 and 5 centimeters; N1, lymph |

nodes involved; MU0, 2o evidence of distant metastases. And

Q Now, who publishes this schematic reference that

you’re talking about?

A Well, I have a copy that was provided in the i
exhibits to Dr. LaRoche’s deposition, and it is put out by
;he American Joint Committee on Caﬁcar, which also includes

anke 3
QOKE L

et

rhe Cancer Sociery and also

- £Tiabl = L - b e e e z -

COMMLSS10n Ol Cancer.
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Q Typically, in your practice as an Ob/Gyn, dc you
stage cancers? Do you typically help patients with the
staging of breast cancer?

A Not with breast cancer, no, sir.

Q But you feel that you are cgmpetené in this case
and qualified in this case as an expert to discuss the
matters that we are discussing at the present time?

A Well, it's my opinion that any gynecclegist who
nolds himself or herself cut as having special knowledge,
training, and expertise in, among other things, braast
disease at the very least ought to know the staging of
breast cancer; maybe not every single ccombination of T and N
and M, but at least in general terms should know the staging
ci breast cancer.

Q Would you agree with me that there are some
0b/Gyns who do not hold themselves out as being specialists
in breast cancer?

A There are some Cb/Gyns who hold themselves out to
the gensral public as having special knowledge, training,
and expertise in Obh/Gyn but not iﬁ breast disease?

Z ~ thought cthav was a qualificaticon that vou added

menc.

1
[@]
G
Q
.
Y
W
r
[+]
't
m
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A No. I don’t know--I don’'t know of any
gynecologist who would admit and that would be proud to
admit that they have got training in cbstetrics and
gynecology but are less than competent in breast disease.
That physician wouldn;t be well respected nor wéuld he or
she remain long in practice.

&) Okav.

How does that come up in your day-to-day
practice, the staging of breast cancers?

A Well, it does not come up in my daily--I am very

fortunate not to have a daily occurrence of breast cancer in

my practice. So it doesn‘t come up in the daily practice.
Q Well, I didn’'t mean that literally. I mean in
your practice. How many patients, how many active patients

-
p

do you have, Dr. Cohn

A I have no idea.

Q Well, estimate 1t fof me .

A I couldn’'t even estimate.

Q Did you see any patients today?

A . No, sir.

Q Zild you see any patlents yesterday?
A Yes, sir.
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Q How many did you see?
A Three.
Q You saw three patients yesterday. Were those

surgical patients, or did they come into the office fér

exams or checkups?
A They were checkups.
Q Qkay.

Is that a typical day for you?

A It‘s a potentially typical half-day for me.
Q Okay. §
!
Typically, how many patients do you see a week E
for all causes: checkups, examinaticns? |
A Depending upon how busy I am, what my surgical
workload is, what my teaching worklcad is. it can be

anywhere from five to ten, up to hundreds.
Q Okay.

S0 there are scme weeks when you see hundreds of

patients?
A Yes, sir.
Q Okavy.

Do you see them at this office in Sterling or

fn
IR

the Washingron, D.C., office?
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1 A Neither ocne.

2 Q You see them at the hogpital?

3 A That'’s correct.

4 Q In a clinic setting?

S A Yes, sir.

6 Q Qkay.

7 Do you see any patients here ac thié office where
8 we are today in Sterllng?

9 A Yes, sir

10 9, Okayv
11 You are smiling. Am I asking the wrong gquestion?
12 1 A No.

|
13 Q Obviously, I don’t understand. Why are you
1
S | smiling?
= ; A I have never been asked if I see patients at_my
L5 é cffice before.
7 j o Well, vou have a lot of offices, and I didn’'t

P

xnow wnether you utilized this office primarily for other

P
(9]

e matrers.
i
20 . A Oh. Okav.
21 ’ No, T have got three examining rooms. T use them
- 22 @ for vatiencs.
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Q Ckay .

It’s your opinion, as I understand your
testimony, that you believe this patient wads a candidate for
a lumpectomy with radiaticn back in February of ’91?

A Well, it’s my contentioﬁ that she waé a T1/NC
patient, which ié a Stage 1 lesion, and patients can be
considered as candidates for lumpectomy if the? nave a Stage
1 lesion.

o~

Q Is it can be, or in this instance would you have

recommended lumpectomy for this patienc?

A Well, I thought we decided earlier thar the
surgical apprecach is handled by the general surgeon, the
captain of the surgical shop, and the oncologist, the
captain of the oncolcegist.

2 Yes, I chought so, Too. But now ycu have
decided, i think, to give me your opinion that you thought
this patient, as I understood iz, should have received a
_umpectomy and radiaticn rather than medified radical
mastectomy and that that was one of the effacrts of a delavyed
diagnosis.

A * don’'t believe I said that, sir. I think iZ the

court rgportar will read bhack, I think I said she was denied

ACE-FEDERAL REPORTERS, [INC.
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the opportunity to consider as an option a lumpectomy.
Q Ckay. Sort of a loss of chance to have the
lumpectomy as opposed to--
A I believe that's almost exactly what I said.

0 - Okay.

Would you agree with me that a competent surgeon

might have recommended in February of 1991 that this patient
undergo a medified radical mastectomy with chemotherapy?
A They might have.

And if they did so, would they have been

L@

deviatring f£rom the standard of care in doing so?

A As long as they advised the patient of the
potential advantages, limitations, and digadvantages of all
the various potential approaches that would be within the
étandard of care.

Q Would there héve been any advantagé in February
of ’'91 to performing a modified radical mastectomy rather
than a lumpectomy?

A Well, once again we are not taking.into

consideraticn the patient’s ideas. There are patisnts who

riew their oreasts as betraving them and they den’:s want 2
£eep their oreasts. And so I don’t know what Nancy 3
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ideas would have been in that regard.
But there is multiple factors that need to be

taken into consideration, including the patient’'s feelings.

And so not knowing her feelings in that regard, then it is
difficult question to answer.

Q If a competent surgeon had recommended modified
radical mastectomy with chemotherapy for Mrs. Garman in
February of 1991, would you have disagreed with that
recommendation- -

& Once again--

Q --agsuming that the patient was leaving it up to

the physicians tc make the decision, she wanted the safest

treatment?
A I am not sure what you mean by safest Creatment.
Q Okay. Then leave that out ¢f ths hypothetical

and just assume that the patient was lesavin he decision u

)
{1

to the physicians.

A Would I disagree if the patient who had no
Zeelings, no thoughts, no input, just wanted to be a totall
vassive observer and, in effescrt, gold the pnysicians, "Do
whatever you want tc do, I den’t zare," undsr those

would be zsrounded if such

-1

conditions, then I don‘s have- -
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a patient ever existed. But if in the hypothetical case
such a patient existed and a surgeon wanted to perform a
modified radical mastectomy on 2/20/91 for Mrs. Gorman, I
would not offer any cbjections.

Q Ckay .

And with foilow-up with chemotherapy?

A I would not cffer any cobijections.

Q Okay.

Do you have any rfeason Lo believe that lumpectomy
with radiaticon would have been a better choice for this
patient at that time, February of '91?

a I need to know what you mean by better choice.

Q That choice most likely to--the choice most
beneficial teo the patient in terms of her health and
Drognosis.

A Well, Dr. Fisher’s and his colleagﬁes' studies
have shown that for Stage 1 and Stage 2 disease, node
negative, that there is no added benefit of a modified
radical mastectomy cver a lumpectomy, and the findings of

Dr. Poisson--P-c-i-s-s-o-n--at St. Luc--8-t. L-u-c--Hospical

in Montrezal, and the inaccurate findings reported iz that

. ,
sitcuacicn, cThart

m

side, zhe coverall thrust of the study
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1 remains that there is no added benefit in Stage 1 and Stage
2 2 disease, node negative, in performing a modified radical
3 mastectomy over lumpectomy.

4 Q In any circumstance?

5 A Well, there are cther ériteria mentionedl_ You

& have to have a 1 centimeter margin around the tumor; the

7 tumor has got to be less than 4 centimeters. There are some
& | other criteria involved.

9 E Q Dr. Poisson was involved in a high-profile study
10 of breast cancer aimed at evaluating whether or not

’ LR lumpectomy with radiation had the same benefit to the
é

iz E patient as radical modified mastectomy. Is that generally
12 true?

1s A That's gensrally true, yes, six

1k | Q Okay

1t ? And he acrtually, it was later disclosed, he

17 : falsified data and it became kiﬁd of a controversial study.
18 Is that correct?

e A Well, the zllegaticn is that he falsified data.
2C j He stated that he widenad the enrallment criteria. What the

|
27 | exact difference is I am nor sure
— <z % Q Is that study scill a recognized and

ACE-FEDERAL REPORTERS, INC.
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authoritative study among physicians today because of that
falsified data?

A Well, despite the anxiety and angst that the
discleosure of Dr. Poisson’s situation created, the idea

remaing chat under the selecred conditions which I

mentioned, there is no added benefit to a modified radical -

mastectomy over breast conservation surgery foilowed by
radiotherapy.

Q Is that scatement true, 1n yvour cpinion, sven in
a situation where a woman under 40 has concracted breast
cancer and who has a history of fibrocystic changes, is
premenopausal, and hés a family history of breast cancer?
Under all those circumstances, do you still believe
Lumpectomy eguates with modified radical mastectomy?

"A Well, we do know that the recurrence rate cends

T 2e slightly higher in women under 35 for lumpectcnmy as

[§9]

cvpeosed to modified radical mastectomy. And Mrs. Gorman ac
Tnis time was 37.

3ut despite that facr, none of the factors char

you menticned would make it cotally outrageous that

-~ . . o

Mrs. Sorman would choose a lumpectomy as opposed to modifizsd
— g -}

radiczl maszecromy.
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1, what I am asking you about is which of

those two choices i1s the safer one in terms of being able to

assure the pat

the best of your ability and minimizing the possibility of

recurrence?

A Whi

recurrence? I

ient that you were eradicating the cancer to

ch one maximizes the ability to avoid

s thac what you’re asking?

Q0 Right.

A Wel

no differesnce.

1, the Fisher studies indicate chat thers is

The bias on the part of the general surgsons

is that they would rather do a modified radical mastectomy.

Q Why
A Ic

girnce I don‘c

is that their biag?
ould speculate for a number of

know. I wou.d rather not speculate.

Q Okay.

Obvicusly, chemotherapy brirngs wi

significant physical changes and probably

changes. It i

In

o -

or will you te

was werse because 2f any delav in the &ia

cancer i1 her

-y

'
b
3]

}-
(81

rsychological
s a difficult process te go chrough.
the case of Nancy Gorman, is it your opinicn

stify that the effect of chemotherapy on

o]
]
O
n
4.
in
0
th
1
|
)

right breast?
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A I think any worse effect because of the delayed
initiation of chemotherapy is more oncological than a
gynecclogical question. The only opinicn that I would hold
ig that she was denied the opportunity to ccnsider not
having chemotherapy.

Q Okay.

But once we assume that she is going Lo need and
reguires chemotherapy fdr treatment, then you are going to
defer to an oncologist for this, for that cestcimony?

A That's correct. As long as I am confident of th
knowledge, training, experience, gualificaticns, veracity ¢
the oncclogist, ét cetera, er cetera.

Q Okay.

Are you familiar with the onceologist who has besen

decilared to be an expert in this case for the plaintiff?

A No, sir.
Q Dr. Howard Clzer?
A No, sir.

MR. LAWRENCE: Am I precnouncing that right?

Orar?

3

JOHNSTON: Dzar.

MR. LAWRENCE: Okay. ©2-zZ-e-r.
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1 BY MR. LAWRENCE: {Resuming)
2 Q Do you know Dr. Ozer?
3 A No, sir.
4 Q Have you talked to him?
5 A No, sir.
) Q Have you read his summary of his expected
7 testimony?
g8 a | No, sir.
g Q If you knew the results, Dr. Cchn, of the
10 estrogen receptor tests on the first tumcr of the right
11 breastc, would that change your opinion as to whether or not
12 E the patient should have undergone a modified mastectomy as
12 % opposed to lumpectomy?
]
i4 ' A No, the recepror status would not have changed my
1= Qpinioﬁ with regard Zo the surgery.

i
1g ; Q Gkay.
17 f Have you read the results of the receptor tests
18 i 1n this case?
e A Yes, sir
20 ' Q OkKay. Wharv did they indicace?
!
- ? “n e al WIS oy oy L - e e g e — - £ e e
FanS : & ddey DG CdeTl a4l LS ab8dy--3-8-3-a-Y - - 001
- 22 2STroden recepior pretelin was negative, and for progesterons

; ACE-FEDERAL REPORTERS, INC.
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receptor protein was positive.

Q Ckay.

Can you give that some méanihg in the context of
this case in terms of the prognosis of the patient?

A Generally speaking, the prognosis is-improved if
you have positive hormone receptors. The presence of the
progesterone receptor protein is beneficial buﬁ not as
beneficial as-iﬁ she had been estrogen receptor positive.

Q Does the fact that she was ER-p0$itive-‘is that

A She was ER-negative.
Q She was ER-negative?
A I believe she was estrogen receptor negative,
sir
Q I had chem 1ust the reverse.
a Progestercne receptor positive.
Q Qkay.
A Would it be acceptable to just double check that?

Because you and I had different--

Yes. Yes., I would appreciate it 1f you would.

IA‘
b
rauss
2 Yere iz 1S Egtrogen receptor reacriviry
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negative. Progestercne receptor reactivity, positive.
Q Okay.

And in terms of the rapidity at which one could
expect this particular tumor to grow, are you able to‘tell
me what the impact of an ER—negative finding is-oﬁ that
igsue?

A I don’t kumow of any impact of ER receptor

negativity in terms of the growth rate of the individual

tumor.
Q What about the progesterone value?
A Likewise.
Q Ckay.
A No known effect that I know on the growth rate of

the individual tumor.

I am assuming you mean growCh rate prior to
excision.
Q What is the purpose of conducting this test?
A There 1s a difference in the prognosis in terms

of sstrogen receptor poOsitlivity or negativity. And thers is

alsc a predictabilicy in terms of the likely response to

. . ; - " ' = -
manipulacion; that is, manipulation of the hormcna

milieu--m-i-1-i-e-u--depending on the Tositivicy or
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1 negativity of estrogen receptor protein.

2 Q What does that mean to a layman? Can you

3 interpret that for me?

4 A It means 1f you are unfortunate enough to get

2 breast cancer, you ars probably a little bit-beﬁter of £

6 having estrogen receptor positive than negative.

7 Q In terms of prognosis?

8 A That’'s correct.

9 Q Ckay .

10 Now, Dr. Cchn, I guess the final point that you

) 11 made when we were discussing causation in your opinions, or
12 1 perhaps it was not the final point, but one of the points
2

13 E you made was a reduced prognosis, which you expressed in

14 . terms of percentages related to a 10-year survival rate. Do
is you recall that testimeny?

|

16 ’ Q Okay.

17 | Are those percentages taken from a chart that you
g | have utilized or referred to in this case?

12 A No. They are based upon my genera; knowledge,
20 .~ training, =xperience in breasﬁ diéease.
21 | 0 Are those numbers linked to, for Lack of a beccer

- 22 word, che oresence or ahsence of node involveamen:z?

ACE-FEDERAL REPORTERS, INC.
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A Yes, sir.
Q Ckay.
So, 1f indeed hypothetically-thié patient did
have ncde involvement back in February of 19%%1, then her
10-year survival rate would not be in the 75 to 80 percent

range, would it?

A Well, if that were the case, then she would have
a T1/N1 lesion. And looking at the staging criteria for
T1/N1, that would be Stage 2A. So she woﬁld have a worsened
prognosis than if she wers axillary node negative.

Q Are you able to assign, from your experience, a

percentage for the 10-year surviVabiliny racte for this

patient had she been node-positive in February of 1991, with

a 1.5 cenrimerer node?

A I can’t give you an exact Iigurs, no.
Q Why not? 1
A Because I don‘t happen to know the exac: figure

of the 10-year recurrence of patiencs with Stage ZA.

© arrive at the exact figures

T

Q How were you able

for Stage 1 and Stage 2B? I thought you said it came from

Al E el T o W
B AT purp T S g
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Q --rather than from any reference or statistics or

charts that has been published?

A That'’'s correct,

But nowhere in my experience do I recall a

distinction in the recurrence rate when you subdivide Stage

2 into Stage 2A and 2B. I don‘t know whether 2A has a

better prognosis than
together as a Stage 2
G Ckay.

Is it saf

i
ﬂ)

2B or whether they’'re lumped in

diseasgea.

to say and would you agree with me

that her survivability, her potential for surviving for 10

years, under those circumstances, i.e., Stage 2A in February

of 1991, would have been less than 75 to 80 percent?

A Yes, sir.

2 And would have been closer to the Stage 2B, 35 or

40 percent, L0 use your numbers?

yiy I don’t know that for certain, but I weould find

that likely, sir.

s Qkay.

The kev element again being the fact that the

o

1
U
0
6]

iy
[
H
4
0
s
3
L
-
3
8]
1
7}
f_]
D
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s}
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13
e}
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A That 1is correcrt.

Q Are you able to determine when the mass in this

patient increased from a Stage 1 to a Stage 2B?
A No, sir.
Q The best you can do is to say that in February
1991 she was a Stage 1 and at some point over a period-of
time of 10 months it had advanced to at least é Stage 2B7?
A That’s correct, sir.
Additionally, as I mentioned earlier, there is

elay, which

o

worsening of the prognosis when a reascnahle

defined as two, three, four, five weeks between diagnosis

of

no

i

and definitive therapy, is present. And so therefore, using

that knowledge, then the lesion did not progress from a

-

Stage 1 to a Stage 2 for approximately five wesks or

greater. And five weeks from 2/20 would be about 3/27 or

end cf March, early April. It's unlikely that zhe lesion
would have progressed to Stage 2,
Q Okay.

As far as you are able tro determine, have we

discussed all of the opinions that you hold with regard to

A

o)
t-1

e - - e .
thig case that you will tescify to in court? An

including in that gJuestio
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