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1N THE CIRCUIT COURT
FOR BALTIMORE CITY
BARBARA JACKSON, Grandmothor:
and Next Friend of KYRSTEN:
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vs. ;
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Defendants : NO. 96061014
Philadelphia, Pennsylvania
Monday, March 10, 1897
Deposition ol RCBERT RYAN CLANGY,
M.D,, taken pursuant to nofice, at the cfflces of
Vincent Varallo Assaclales, Eleven Penn Center, |
1835 Market Street, Sulte 600, on the above date,
beginning at approximalely 2:35 p.m., before
Joseph McCauley, Courl Reporter and Notary
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MICHAEL E, CROSS, ESQUIRE
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Counsel for Ghevont Wartanian,

MD,

SUSAN BOYCE, ESQUIRE
Jacobson, Maynard, Tuschman & Kalur
10320 Litlle Patuxent Patkway
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Columbla, MD 21044
ounsel for Harnor Hospital Genter
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11} ...ROBERT RYAN CLANCY,M.D., The
12) Children's Hospital, Division of Neu-
mwlogy, 324 3 South 34th Street, Phil-
adelphia, PA 19104, having 14 been first
duly sworn, was examined and testified
151 as follows:
61 BY MR. FEDERICO:

71 Q: Doctor, your full mame for the
record?

18) A: Robert Ryan Clancy.

15} MR, CROSS: Phil?

{10 MR. FEDERICO: Yes. ,

1) MR. CROSS: Just let me give youa 12
couple things here. There'sa CV that Dr.
Clancy (13) gave me today which isdated
February 1997.1 can (14) use that one if
youwanttoattachitto the ;15) transcript.

n6) MR. FEDERICO: Thank you, Mike.

1171 MR. CROSS: To sort of focus things
is)fortoday,I think Dr.Clancy’s opinions
are going 19 to be limited to some
opinions he has after 1201 looking at the
CT and the ultrasound, some [21} Op-
injons that he has with regard to the age
of 12z this baby from a neurological
perspective, and (23) life expectancy.
That is basically it.

124] MR. FEDERICO: Okay.
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1} BY MR. FEDERICO:
121 G: Doctor?
i3] A: Yes, sit,

41 Q: 1 think we need to put you under
oath; did (51 we do that yet?

161 A: Yes, we have.

71 Q: Have you ever had yourdeposition
taken ) before?

151 Ai Yes, I have.

1101 Q: Just a reminder, if T ask you any
question i11] that you don’t understand,
don’t try and ;12j understand them. Just
let me know you didn’t (13; understand
andIwillrephrase myquestion.If 14 you
do answer I'm going 1o assume you
understood [15] the question.

(161 A: That's fair.

1171 @: Now, Mr. Cross was just kind
enough to give {18 me a summary of the
areas in which he anticipates 119} you
expressing opinions in this case at the
time 10} of trial, Ate there any issues or
opinions in [21) general, areas in general,
that you anticipate (22} addressing other
than those set forth by Mr. 1231 Cross,
which would include the CAT scan, the
124) ultrasounds, the age of the child from
a

Page s
i} neurological perspective, and life
expectancy?
{21 A: No, that’s it,
31 Q: Do you know Herb Grossman?
14 A Yes, 1 do.
s} Q:Are you a fan of his? Let me
rephrase 16 that, Are you a pediatric
neurologist who (71 subscribes to Dr.
Grossman's beliefs regarding 81 life ex-
pectancy in children with cercbral pal-
sy?
191 A: Tactually didn’thear all that. Gross-
man {10} as opposed to what?
113 Qt Are you a pediatric neurologist
who 112) subscribes to Dr. Grossman’s
beliefsand p13) philosophy regarding the
life expectancy of p4 children with
cerebral palsy?
f15] A: I believe Iam. Are you referring to
the 1) paper that is so widely-circulated
and so forth?
1171 Q: That's one of his many works, I
guess, in 18] the area.
19 A: You're talking about Herbert
Grossman? -
120} Q: Herb Grossman, yes.
21} Az Yes.
122} Q: So is it fair 10 say that with regard
to 123) thiscase you will notbe addressing
any issucs on [24) the standard of care?
Page 6

{13 A: That’s correct.

12 MF. FEDERICO: Mike Cross has b
13} kind enough to - I guess you h
been even 41 kinder-to provide us v
an up-to-date CV., 51 I'd like to hav
marked as Deposition Exhibit (6} 1,
I'd like to have it attached to the
transeript so thateverybody getsa cc
181 (D >cument marked Exhibit No. 1
11 identification.)

1101 B MR. FEDERICO:

111 Q Dr.Clancy,do youknowEd My’
12 A Yes, I do.

131 @ How do you know him?
(141 A Just through  professional
latiorships.

115) Q. T think he used to be at Hopk
did he 161 not?

u7r A Pm not sure of that. I've ¢
known him ps) since he’sbeenatM
cal College of Virginia.

(191G Does he enjoy a good reputat
in the pop pediatric neurology o«
mumnity?

1211 A Idon’t-I can’tspeak forthem,
I (22) cestainly hold him in high resp-
231 Q. Do you know a gentieman by
name of Abe 1241 Cutorian?

Pay
11 A: Only by name,
{2} Q: Where have you heard his nan
33 A Medical/legal circles mostly.
141 Q: Has it been mostly as a defe
expert?
15§ Ar1 don’t know that I can say t
That’s ) the general connotation .
heard his pame.

173 Q: Now, I take it you completed y
medical ) school training and y
postgraduate training in ) an -
nterripted fashion?

10) A That’s right.

111 Q. After your postgraduate trair
at (123 Stanford did you stay there f
while?

1131 A° No. When I finished trainin
moved 10 (14 Philadelphia,andI've b
here ever since.

151 @ Do you know Larry Brown?
116) A Yes,

(177 Q@ How do you know him?

118) A" His office is next to me.

{19] Q: No kidding?

20 A" Yeah.

211 Q Is he an adult neurologist ¢
pediatric 122) neurologist?

1231 A" He's pediatric.

241 Q: What is his title?

Pa

{1} A: Larry is an assistant professor ¢
neurology.
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C Youare?
A Professor of neurology.

G Suhave youheen there longer than
. o] Brown?

£ Yes, | have.

€ Who is your chairnuu?

A We don't actually have a2 charnuan
1 (10 now. He -
17 Who was your charnin?
4-Y What was his name? Ely Schiwarte
« ™ Where did he go?

1.4 DuPont, AL DuPont lnsturare
H™ No kidding?
i Yes.

7™ Do you know Michael Alexander,
ho is the L8 director there?

o 1%, BOYCE: What is this, un wlumm
i weting?
1 THE WITNESS: No, I don't knuw 122
ichael,
3 7Y MR, FERERICO:

447 Who is the acting chair of your
priment

Page 9

or your division?

“A ' trying to think of his nane. For
11 3] reason his name has escipod me
gl now, He's 41 very much an interim
pointee,

C Did you first obmain o lcense to
~atice o) medicine by way ofu natiormil
et Was it a 7) tlex?

2 1think it was the flex. actwdly

C Did you pass all portions on sour
st 10} attempt?
1.4 Yes, I did.
571 take it you've never had vour
“ense in (13 any way suspendod re-
ricted, revaked or 114 conditione?
<. That's coreect.

401 take it you've never hud vour
“ivileges 17y in any way suspended o1
*nied or acted upon s onfavorably ¢
1.t That's correct.

W] otake it you lave never been
snvicted of 121 @ crime?
:No.
371 1 take it you have never boen
sfendant (241 in 4 malpractice cise?
Eaje 10

ut

.21 have been u defendant
alpractice 12| case, yes,

G On how many occasions”

A Three.

G Let's tatk about those i chiro-
-agical jo order, if we can. sturing
11 the most recent. 171 What wus the
.me of the patient?

M3}, CROSS: Ler mie just usk. are they

uy

] engoing of CJosed?
1os THE WITNESS: Ongoing - twoure 111
ongomg.

1121 BY MR. FEDERICO:

e Q1 don’t necd any details, just d
generd g deseription, The most recent
case the name of (13 the patient?

fs A Yeah, Pmotrving to think of that.
Gie pw 7 secomd. My anonia iy
tharsag up Well Frhink (1si the last nume
o the chiatd s Cross, Coro-ss, (o) and
there from Tennessee, something like
thai

o Q Hive you been deposed in that
s’

i A No

1220 QW hat s the allegation, very gener-
ally, the 123 allegation of malpractice?
inp A Well, the Cntd was born with
brart

Pags 11
11 defect, 4 congemtal hoart defect, and
wias (s tmnsterred o our Chifdren's
Hospual to have 14 surgery, And it went
very pourly the whole vy condition of
the child was very puorand the chifd (s;
dred afler surgery, and we're all bring
st po Decatse of that.
111 Q: Let's go back 1o the case prior to
the oy Cross case, what is the nume of
that puetient?
11 MR. FEDERICO: Otf the recard.
trop ¢ Bsscussion off the record,)
111 BY MR, FEDERICO:
per@: Poctor, do you remember the
mune of the py et i dthe second
Cane
s A oS, patient s mame is Lisa Slowik.
s @ Have you hud your deposition
tahon o that (e Lise?
1y AL Yo, | have

e Q Genendly whatisthe adlegationof

|
e neghgence? ;
pop AL Basscally, | the child as a
neurologst 24 hedtuse she we fiinting, |
and they wanied me 10 24 rule out |
SeT/utes Wy it 3 senmte ora faint? (2ol
tuetied out 1o be a Lunn Then | referred
the o chidd o a cardiolugst, and they
died 4 fest
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oeatedapittable tesnio check tosee o
they . blood pressure Balls when they
stand up asdehmgs s ke thur An IV was
startes) for that 1estand ja the dactor
wlhio started the IV adicgedh smured s
the nenve mothe ar swhon that hape
praed
o Q: Ap IV ifilirabon?®
i A&: L rinnk just the seedle aself when
they ps did venepunciure Lpuessitsthe
capram of the v ship theuny by which
ot being sued.

0 Q1 guess so.

1511 MR, CRUSS: You would never bring
such 112 4 cve, Phil?

113 BY MR. FEDERICO:

11 Q: No, 1 wouldn't and 1 certaindy
wouldn't 14 include Dr. Clancy under
thuse circumstances,

1161 But initny event, let's go back to the
1171 first case What was that case about?
11w Ar The first case wasa child that Thad
taken ) care of for many years for
Touretie's syndrome, 20 and had in-
dependently developed a brain tumor. It
1215 was o ahgnant brain tumor and the
child died 122t within & few months, Thet
case was - aypain, it [23) was the pew
rosurgeon who removed the tumor was
123 sued. The ncuropathologist was sued
and L was

i1 sued.

121 O The prnent's name?
131 A Paut. | chink it's Paul Elliotr,

141 Q: Do you remember the cutcome of
the cuse?

1s1 Ar Well, the child dled, and 1 guess -
10 @: The outcome of the legal case.

71 A: Yeah, the legal case, everything
was (8] droped,

191 Q: Were you deposed in thay case?
o1 Az I don't think ag, no,

111 Qr 1see that you're Board-certifiedin
1124 pediatrics, child neurology, and -
1131 A: BEG, Fasically,

1141 @ Did you passall of those board (11
examinations on your first attempt?

1ot As No.

7 G Winch one did you not pass on
your first?

1191 A: The oral EBG examination Thad to
repeat a0 section, one of the four
sections.

120 Q: Are there any other professiomal
114 examinations which you have ever
taken where you (331 have been unsec-
cessful on your first anempt?

124 A: No

1240 Q: I'm just going through your CV.
Bear with

Page 14
11 me. Bibiwgraphy, sarting on Page 8.
QOriginal 121 Papers, Are any of yous
ariginal papers related (3] vo group B
strep?

i A: Might be. Just bear with me ome
second. 1151 think on page - well, what 1
have as Pape 7, 16 Article 33 is 2 peper
cafled the Prognostic Value (7, of EEG snd
Neonatal Meningitls. I believe some of s
those puticnts had group B strep; 'mpot
vy absotutely certain of that, But that s

{ really un (o) EEG paper, That is_not

4= 9 - Page 14 (4)
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standard of care, that (11} sort of thing.
112 Q: Any other original papers related
to group (131 B strep?

(141 A: Only insofar that children with
group B (15) strep can have brain damage
at birth, they can (6] have seizures; and
that’s in a general sense what 17) I write
about.ButIdon’tthink I have any that {18}
specifically is the neurology of group B
strep, (191 anything that direct.

1201 Q: Do you have any papers, otiginal
papersor [211any publications thatrelate
to the issues of this (22) case? Why don’t
make it easy and say, do you (23) have any
papersthat relate to the issues in this (24§
case regarding CT' and ultrasound?

Page 16

113 A: No, ot really.

121 @: Do you have any that relate to the
issues 13) of this case regarding gestat-
ional age?

14 Az No, not really.

151 Q2 Did you have any that relate to the
issues [6) in this case regarding life
expectancy?

71 A: No.

18] Q&: Do you have any regarding issues
in this [9) case that would relate to group
Bstrep otherthan 10y what you have told
me about?

1) A: No.,

12 @:Is there any area of pediatric
newrology in (13) which you have a
particular interest?

(14) A: Yes.

(15 Q: What is that?

ne A: The neurology of the newborn
infant.

1171 Q: Is there any area of neurology in
which you (18) have had a particular
research interest?

119] At Same, the newborn infant.

1200 @ What about the newborn infant,
anything in (21} particalar?

1221 A: Well, I basically ~ in our group at
(23] Childten’s Hospital there is 13 child
1241 neurologists, and within that group
everyone has

Page 16
(13 their own little specialty within child
12 neurology. Mine is critical cate and
newborn [3) neurology. So I'm the con-
sultant that goes to the [41 newborn
nursery when children have strokes or
151 seizures or comartose states, things like
that. .
{6 My research right now is with infants
71 who have congenital heart disease,
because there [s}isa very high incidence
of undesired neurologic (91 sequelz from
the heart disease orthe surgery that oy is
needed to fixit. Thatis what my research
is (11 in.

1121 Q: Do you hold yourself out as an
expert in (13) neuroradiclogy?

1141 A: No. I do not.

1151 & Do you hold yourself out as an
expett in (16 neonatology?

117 A: No, I do not,

(18] Q: When was the first time you ever
reviewed a (19) medical/legal case?

201 A: 1981,

{211 Q: From 1981 to the present can you
estimate (22 the number of cases thatyou
have consulted on; (251 not necessarily

testified or written a report, but 24
reviewed?

Page 17
113 A: I would say about 60 cases.
(21 Q: Of those 60 cases can you tell me
how many 5 have progressed to eithera
written report or (4] deposition?
15t Az Perhaps a quarter of those.
{61 Q: How many times do you think you
have had 17 your deposition taken?
(81 A: Fifteen times,
101 Q: When was the last time?
110} A: January, this year.

1111 &2 Do yourememberthe name ofthe
plaintiff (12) or defendant in the case?
1131 A T remember the fawyer’s name.
141 Q: Who were the lawyers?

sy A: Gerald Mitchell from Washington
D.C., 116} Stein, Mitchell, Mezines.

1171 Q: Were you testifying on behalf of
Mr. 8] Mitchell ot his client?

{19 A: It was on behalf of his client, the
120] plaintiff,

{213 Q: In the past 12 months how many
depositions (221 have you given?

123] A: Maybe three.

1241 Q: The case with Gerry Mitchell, do
you

Page 18
1) remember generally what the ab
legation was or what [2] the issue was?
131 A: Yes, it was basically 7, quote, bad
baby w4} case, and the mother had con-
tracted this disorder 151 called acute fatty
liver pregnancy, and it’s a — g) basically,
it’s a lethal condidon. It just (71 worsens
and worsesns until either the mother or
the s1 baby or both dies.

191 Q: Let me stop you there in the
interest of (10) time. I just wanted 10 geta
general idea,

{11 Now, in the past year have you {12
testified in court at all?

113 A: Yes, 1 think realfy one time Iast
year, and 114} it was a suit against a
pediatrician for a child ps who died
during a seizure. It was like a ng) 7-year-
old child. It was not 2 newborn case.
1:71 Q: The defendant?

18] A° The defendant, yes.

1191 Q Do yourememberthe name of
plaimiff (201 or defendant?

21 A' I remember the name of - may’
don’t.122] Let me think.I can’t think ¢
right now,

231 Q Do you remember the name:
any of the 24 lawyers involved in *
case?

Pag
11 A: No, I've managed to suppress
fromt 2) memory, too.
81 Q: Where was the case pending?

141 A Trwas in Camden, New Jersey, T
is 151 where the courtroom was, The
where I went 10 (6) give testimony.

73 Q: Was one of the lawyers nac
Jeffrey 8) Kaiser?

11 Az Not that I recall.

110j Q Of all the cases that you h
reviewed, 1) can you tell me w
percent have been on behalf nz) of
plainiff, what percent on behalf of
113) defendant?

1141 A* Probably about 60 percent d
nse, 40 115) percent plaintiff, sometk:
along that line.,

6] Q. an you give me the names of
(17) plaintiff’s attorneys you have wot
with in the ps past other than Ge
Mitchell?

1191 A Yes. I should prepare a list
these [20] questions. I never have
swers. There is a firm (211 in Ne
Caro'ina that is a plaintiff's firm,
basically, that I've dealt with sev
times. 123) I'm just trying vo think of
name, It's (24] something Roberts £
Chat'otte, Notth Carolina.

Pag
111 I bave done several cases with th
121 Q: Have you dealt with any attorr:
or lawv 13) firms in Maryland othert
this particular case [4) that we're dea
with today?
isy A: Ithink I bave.Icertainly don'th
any (g recollection of their identi
right now.
71 Q: Have you ever worked with
Cross or the 8) people at Smith, So
rville & Case before?
to) At I don’t think I have worked v
Mr. Cross (101 before. It’s possible 1
something with Smith g1 Somerv
whatever, but I don’t recall doing
that.
131 Q" Do you know how they got 5
name as (14j somebody who may
willing to help them in this [15] case
usj A No. .
1171 Q" Do you charge for your time a
expert?
18] A Yes, I do.
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7 How mach do you charpe?

131 $300 an hour.

11 ™ How many hours do you s ¢ o

- casel?

240 Originally,back in '95 or 96w hen

‘ot (23) this fiest, [ think it was like three
5 10 [24) review the first hatch ot

“dical records. Since

Paga 21
i 1hen 1 have got & whole stick ot
positions that 20 I read. ~o furth
o ably another eight hours.
€ Now,in this particular ciase. would
De 1y fair to say that you e not buasing
suv opinions s} on any of the Jdep
WHS?
A: Correct.
G When were you first contucted?
A1 believe it wats in 95, fust let nie
ol v and see if Tean ger my first tecter

} O Why don’t you pull out wll sour
tters, if (11 you could?

A2 You want w0 hear the dutes on
em, (13) basically?

W T T want 1o hear the date of the first
5 et

st I don'tactually know [ has e thar,

1t 1 17) think the first bill { sent o them

as like (1e) November of '95, something
1101 opder. So U'm 19 going o tuke it
at it was within 4 few months 1200 ot
ar date,

1T Okay.

4.2 Tdon't think [ had any depositons
en.23) Jt was just the medical records.

(0 Qs that what you think happened
w Hs sy case?
A Yes Tdo

o Q0 Hheve you discussed thie case with
amyvhady 2y ehe other than D Zan-
nersLn?

1t AL N, o
Page 23
1@ [Lave you wsued @ waitten repurt?
14 AN T have tiol,

19 Q@ Have your fooked at wny bterture |

related oo fo the ssues 31 this case?

1 A read a ittle bituabout the incidents
af o1 solonwdnon, the rare of infection,
and thie ¢ relauonship between cot
ananon and premuature W onset of
tabor mbook by Fhil Sunshine. Io's o in
my €y s a nuitter of fact because have
& prop chsprer m there, But there s lotof
goad ~tuft g o there, bur that's really
the onfy rerature g2 source [ooked to.
1adso reviewed the Grossoun 13 articte
0 Jouk uprsome of those tubles that they
L fife expeotancies from.

s Q: Uther than D Grossman's article
amd the net bouk by Phit Sunshine,
iy body che?

171 A Nu.

pas G Where in your CV s thar book
referenced?

1191 A: 'm looking forteat now. Okay, it's
11 {20 the newer CV - maybe the sanie in
the old one - 123 Page 15, Reference 12,

. My sprectfic eeterence is 12 on neonatad

© Frwad and Neonaud Briin Injury: M

1 s Have you ever done any work .

1th an expert L.
Page 22
wAtness service?

A: No, I have nat

G Have you ever discussed this case
ith 4 anybody other than Mr. Cross?
A Well Ireviewed the CAT scan wath
1r 16 heuroradiologist.

G What is the name of yoor ncu
rucliologlst?

A: Bob Zimmerman,

G Why did you review the films with
b (1o Zimmerman?

1 Well, it's an unusual fil 1 jusr
anted 121 his thoughts ahout the nature
‘the injury.

1™ What did Bob Zimmerman teli
LUt

1.4 That it was most consistent wath
s disseminated intmivasculiar coag:
apathy.
: Can DIC result from proup Btrep
71 ‘nfection?

s1a: Yes, it does,

seianbes. The e of the book s 28

o
chanisms, 2 Managenientund the Risk
of Praciice, DK

Page 24
11 Steyemsot and Pl Sunshine, editors,
tus
120Q Have you made any notes?
1t A Yos Fhave o couple puges of notes
i @ How many pages?
i A five
o @ Wowidyoube kind enough to hand
thase 1o 75 the court repater? 1'd bike
them marhed m Deposition Exlubit No
2 nd Td bhe g copy asttiched to the
s npt
i A Surr
113 Docmenis marked Exhibit No 2 for
(e wdentification )
(1 MR FEDERICO Mike as [did this i,
mormng L ask sou for your expen
opion on (1% the Jogihiing of those
autes tan we read thon?
o MR CROSS: Yo itk these are (171
alse fegibie I you have s questiony
youca! papeertanhy reopen o ok Bt

- Yrhink you'fthe s ok

12y BY MR, FEDERICO"

21 Q: Docter have youevertestificding
cane 122 hike this before involving simdler
ssuees s the 241 Elliort case?

1243 Ay No. not rcgllz. .

111 Q: Now, «an you list for me the
materials that (2) you have reviewed
upon which you will be basing 131 all of
your opinwons or any of your opinions in
111 this case? 1 know you were sent 2 lot of
151 different stuff. I'm only interested in
having s you flip through and just tell
me, if you could 171 extracy the materinls
that you were relylng on, ) specificatty
for purposes of arriving at and 19) ex-
pressing any and all of your opinions in
this pop cise.

1113 A: AY right, The acrual medical re-
cords 112 themselves 1 got in one big

! Dbinder, sott of.

113 Q: Do they conin records from

various ;i places?

1151 Az Yoo,

16l Q: Does it have an index?

1171 Al Yes, it does,

1181 Qr How many pages is the index!

1191 A One page,

1201 MR, FEDZRICO: I'd Like to mark it pan)

Deposition Exhibit No, 3 and attach 2

copy of it 12 10 the transcript.

1231 (Document marked Exhibit No, 3 for

2 idenvificationy
Page 26

11 BY MR. FEDERICO:

14 Now, Doctor, the materials sted

i on that i3 index, are you relying on all

those materials for (4 purposes of your
opinion or just some of them?

15t A: Really some of them.

¢ e Qi Can you tell me which ones?
1 A The mam one would be the mo-

ther's records 8] from Shannon An

¢ derson, On the index here it says, (9) Dr.

Wartanian, Harhor Hospital Center, del
ivery {10 4/20/93. Then there is 4 list of
what is 1 ) there; Prenatal reconds,
feral momtoring steips, 21 admission
notes, so forh onthe st The second un
major is the records of the baby, Kyrsen
tay Eltiorr. The subheading is Hasbor
Hospital us) Centes, 4/20/93 to 5/743,
ending in subheadings nel of admission
and discharge, newborn records, 11
progress notes, and so forth,

i1 There 1s other records in there that
1191 are not r-ally tereibly relevant.

120 Q: Okay. Anything else?

2 A No. In terms of medical reconds

the only 122 other thing 1 got was a
package of information 123) from Mary-
tand School for the Blind, which is (a
targely forms and progress notes aad
goals of

e 21 - Page 26 (6)

Min-UScript-

vincent Varallo Associlates (21%)561-2230




Page 27
(1 treatment and therapy, that sort of
thing. This pymorning Iread aletter from
Dr. Cutorian, and I [3) had received 2
report from Dr.Myers sometime in 41 the
recent month or so.
151 Q: Anything else?
16) A: No. Everything else I haveisa stack
of (7) depositions.
18) Q: Have you seena life care plan frotmn
either (9)a Mona Yetcoffor life care plan
from Cheryl o) Ransan?
{11) A: Actually, yes. I have the plan from
Mona 112 Goldman Yetcoffin frontof me
here.
1131 Q: Do you know her?
1141 A: I'm not sure. I have a feeling she’s
ps) married 1o one of the doctors that
works at (16) Children's Hospital.
(17) Q: What hospital?
8] A: I think her husband works at the
same (19) hospital I do. I'm not sure of
that, though.
(201 @: Do you consider yourself an ex-
pert in Life (21] care planning?
122 A: No, I'm not,
123) Q: Is it fair to say you will not be {24
addressing issues regarding life care
planning at

Page 28
(1) the time of trial?
12} A Thadn't been asked to do that.
3 Q: Now, with regard to your in-
volvement in 14) other malpractice cases
in the past, when you are (s} addressing
life expectancy in the past, when you 61
have been asked to address life ex-
pectancy in the ) past,and the case bas
deeded to ttial, first of w1 all, have you
ever done that? Strike that,
19) Have you ever addressed life peoy
expectancy in a case where the case
went ta trial?
ny Al don't actually think I bhave. I
know 1 112) have been asked in dep-
ositions,but I don’t n3) remember stand-
ing in a courtroom and tatking about 14
it.
(15) Q: So the cases that you have ad-
dressedlife (16 expectancy on where the
case proceeded at least to 117 a dep-
osition of you, had you examined the
patient?
18] A: Sometimes, yes. Sometimes, no.
119 @: In cases where you have been
asked to [20) address that issue on behalf
of a plaintiff, have (211 you typically seen
the patient?
1221 A: Not necessarily. Obviously, before
going (23] to trial I would want to do that,
but the records (241 were rather clear
from your expert neurologist,

Page 28
111 Dr. Myersand so forth, thatit painteda
pretty 121 clear picture, as well as the
developmental ) information from Ken-
nedy Krieger Institute.
14 Q: Why would you want to sce the
plaintiff {5; before going to trial on that
issue?
t1 A Just personal comfort level.
(71 Q: Is it fair to say that based on your
review ) of the medical records in this
case you do not 19 have any dis-
agreement with the contents of the (10)
reports from Dr. Myers or Dr. Cutorian?
1] A: No. I thought their reports were
very (12} explicit. I read them clearly to
describe a very u3] handicapped child
with a great many 114) neurologic-based
problems.
{15 Q: Is there anything in the reports of
Dr. (16 Myers or Dr. Cutorian that you
found to be 117y inaccurate?
1181 A: Well, not baving seen the child it
would be 191 hard to say inaccurate but I
didn’t really take 1201 exception to any-
thing they had in there.
213 Q: Now,what 'mgoingto doiscover
the @2} areas that I think Mr. Cross
mentioned earlier (23] that you're going
to be expressing opinions on.
{241 Let's first talk about CAT scans and
Page 380

11 ultrasound.
121 A: Okay.
131 Q: First of all, would you commonly
defer to a (41 neuroradiologist with
regard to the interpretation [5) of CAT
scans and ultrasound in 2 neonate since
6 yow're not an expert ih neuror
adiology?
71 A: Well, I would commonly confer
with them. I (81 don’t know 1 mean, it’s
my practice, Since 191 that is what I do in
my daily life in medicine is p9 to
examine these babies, I go to them with
t11) information, look at the scan with
them,and try (12] to make sense out of it,
because it still is an p3] interpretation.
Yow’restill lookingatblackand j14jwhite
images or whatever.
{151 If it was something very subtle, (16}
artifacts, those sorts of things, yes, 1
would 117; defer to them. It turas out this
isa pretty tis) distinctive CAT scan. Thisis
not what I'm used 1197 to seeing in
everyday practice. It just - it's a 1oy
peculiar scan; that's all.
1211 Gz What I'd like to do at this point,
Doctor, 1223 is go through the films in this
case. Firstof 231 all, do you have the films
with you?
124 A: No, 1 left them in my office.
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113 Q: I don’t think we actually need to

put them (2) up on a view box unle
very unique opinion (3} comes to |
here. Why don’t we go through th
repotts, go through them in ¢!
nological order? (5) Feel free to refe
the reports.

161 A: All right.

71 Q: Ibelieve the first radiological st
done {g) on Kyrsten Elliott’s head wc
be a neonatal (9) sonogram on 4/22/
1101 A° Let me just find out.I think yor
(11 rizht. Yes, I have that here.

1121 Q: Do you see that report by

Goodman?

{13) A* Yes, Lee Goodman.

14] Q@ Does your interpretation of -
particular 151 film comport with

Goodman’s interpretation?

116 A Yes, it does, By the way, thoug
have (17) - what I've got in my hanc
wasin my office psjwasthisscanand
CT. 1 don't bave the other 19 h
ultraround, so I'm relying on ot

- reports 120] at this point.

121) Q: For the head ultrasound of 5/3
which was {22) read by, I think it's
Skrenta, you haven't (23 seen the filre
that correct?

1241 A" Thay's right,

Pag
) Q: Would it be fair to say since -
have not [z} seen the film you're not
positionto disagree (3 with Dr, Skrer
repost?
4 A: That’s right. ’'mnot ina positio
15) disagree with the report.
16 Q: Now, the following day, Ma;
1993,a dry i1 head CT was done, ar
was interpreted by Dr. 1) Gelman, D
yourinterpretation comport with (91
of Dr. Gelinan?
110) A* In general it does. By that, the
descriptive termsthat he usesIthink
pretty 121 accurate, For example, w
hecalls,quote, nzdecreased attenus
of the periventricular white 114) ma
end quote, yes, that is theve, There is
hemnrrhageassociated with thearez
ey irfarction. That is there. So [ think
basic {17} observations are valid ones

18) Q' I believe or I bet I can predic
area (9] where you don’t necessz
agree, and that would [0] be ur
Impression, Would itbe fairtosay tha:
youzre ofthe opinionthat these find:
would [22) be most compatible witt
ischemic encephalopathy p3) as
posed to a hypoxic ischemic e.
phalopathy?

2 A Well, I'm not so worried at
that. Let

Pag
{tyme justsay if you wantto use the t.
HIE in a 2} very generic sense,
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“oning in the conrse of 3 Libwr aid
hvery hypoxia ischemia, bar just .
‘rerhance in cicculation, then 1 dont
v any 1s) trouble with it

G Let me see if [ understand tha
‘u* (7t regard to the CAT scun, e
- mpression are 18 really the findimgs
‘riect, D, Gelman's o findings®

.10 Yes, the findings, the descripuion
“vihat (1 he sees, agrees with wihan i
-+ and Dr. Zimmerman.

o Fair enough. Now, ander hu
owion, do you s have anything woder
W ression that you disagree (o witloor
at you would add, you and Dr Zmm
ernn?

4411 Yeah, what I'would add is that the
el et picture is that which [ Tuve
weuntered before 171 with DIC. spec
wCly DIC as a named type of s HIE

R Now, with regard to the UAT sean
“d 03 ulerasounds inthis case . e ncnlly
~eaking, how 211 do they ply intoyour
sinions?

14 Well, to me, you know, Lthink chis
1251 trying to understand what acoually
umaged this 129 child’s bruin. Let s just
y that thete is three

F'L\g(a 34
1 apecific mechanisms by which any
fection could (21 cause the physical
i damage that results in s her
mdfition right now.
| For example, the first would be. well,
twas it just platnold meningirisof some
pe? (o) Was it really damaged beciuse
v covering of the (77 brun, the mwen:
ges, was infected? Of course, L m
vire they were unable to do the spinal
p 91 because of the fraglin of the
rild,but when (1o that was done i w ek
*so fater, [ don’t really (11 thuok theee
ay evidence that the child bud oz
eningitis. So that is one wity yroup B
rep can 13 caust brain dunuige 18
revgh the mechanism of 1 metr
saris, But that wasn't the cuse.
< Second would be busically relared
1 j16) that is called cerebtits. In hiere it
18 that 17y the infection is nor just
¢ meninges, but the 1) infection 1< ot
¢ Drafn tissue itself. So o apan the
srmis directly artacking che tinsoes 2o
“the bradn, It's right there imits face and
1] it's chewing away at brion 1w
stn, Tdon't 1221 think ~ judging by the
T scan, ft doesn't ook (241 ta be really
.1at's going on here.
11 What makes the most sense o me
wed

Paqu 36
o-thescanand onthe chmealprciure

that 14 the infection gave risc ws this

anlatory 131 condition called  1C
It we seeinthe scan pnow, the scan,
. CAT scan from 5/4/93, ix 1,51 yuote

.

DEC Tnanrortype of patfern ot ingury you
i wonkd expect with this DIC.

17 Q¢ ondda DI resuldt in by potension?
Arc s they rebated?
wof A Welt they re related in the sense
that #f .o you wonld sumehow peek
wsrde the Bood vessels inyo) @ person
w ey s DI, 3t turies out that the blood
(s beng shudged vrstuck o the wadis
otthe sbloodyesselsand itsas though
thungs bhe the oo platelets are being
consumed by the process, So ps the
Bleads rying to tiow through the blood
(16i vessels, but sty heing Blocked Iy
these depossts 1) ussicde.
1w Now the otherwde ofthe sword is 1o
thatt those same platelets thae are shudg-
tng and 2o clogging the blood vessels up
are not available o do their norml
jub of stopping bleeding, Thit is 122 why
they tuve these secondary  hemor-
chupes For g example. when you look
at the scan on abis baby 2y there
dozens - 1 abouldn € sy dozens; there
Page 36
firoes multiple sepirare areas of infire-
tions of 2 tesue death. but they all have
bleedmg mito 14 thenz and thar is sort of
the halbimark of the DIC 1 s thar fiest it
Causes i stroke, then it bleeds sy into the
stk
to1 S0 for exampic, this does not reatly 17§
took simthing fike 4, yuote, preemie, you
koow @ IVH, upical run-ofthemill,
cveryday 1 intraventticufar  hemwor-
rhuge just from preoustarity; o nordocs
1t foch Bke birth asphyxia that was just
ar o nwier of a baby with a cord
profipse of (2 abtuption of the plice-
nta Bur s a very (3 distinctive looking
CAL soan
i A, knowmg that the child had sy

i
P
i

can,atime line with j10) regard to Kyrsen
Elliott and hier mother and what (1] was
going on

I 4121 Can we agree that on April 20, 1993,
" 1y prive 1o delivery, Kyrsten Elliowt's

nwther, 11 Shannon Anderson, certainly
had group B strep jis) colonization?

f10; A: Well, speaking a5 a child new
rologist, I'm 117 not really sure that is in
my purvicw ut it 18] certainly makes
sense to mie that the mother was (19)
colonized. 1 dudin't really see anything
that (29 would say she had a visible
wfeetion, you know, [a1) with respect to

- tenderness, fever, and all that (221 son of

1fectam, knowmy that the chid had

DI ad oo seemg the scan Lihnk that s

mechamsm by which the ox infection
caused the hram dange.

gron @ ead D uy sunamarize o laynan
hie oo tasioon would it be £4ir to say
that vou beliove 2 Dised on reusonable
miceh al probalmbny s hut 1o happened
here wasthas Ky osten Elliottdeveloped a
Jn gioup B ostrep afection wiich ge-
silted i DHC and g hypoxie ischennc
encephadopthy

Page 37
i A Yes

@ Betore move on let me sk you
thiy Are « there am aflier npinmuns you
huave ahout the Bloes o this case tha
you antopite dhscussang it the o unwe
of trag that we haven 1 tlhed about?

1oL A No

7t Q: Nesw, Iets Lk abwo the geoup B
strep m g generalandwbat ] d bke o do
is 1y tosort of @ cottroct with you, i 1

i thing. It nuikes sende to me,butldon't @)

want my ofinion on that tw be the iss
word, iz breause it shouldn'tbe.
Page 38
111 Q: There are 4 lot of people that we
going to 121 have words.
13t Al I'm sure
111 Q2 Let's shift gears and talk abow
Kyrsten s; Etliotr, At what point in time
do you belicve, 16] bsed on reasonside
medical probability, she 71 became oo
onized with group B strep?
wi AT don’t know, ! think - it's my @
understanding  that the membranes
were ruptured by (i0) the physician, s0-
called artiticial ruptuged (11 membme
around 8 o'clock, i I'm not mistaken?
112 Qi I helieve that s gecurate. Delivery
was 133t 11:20.
1141 A: Right. Like I say, I think if the
mother pps) actually had an infection of
the womb, I would 116) have thoughe
there would have been samething nxwe
117 to show tor that,and there wasn't. 8o
P'm going 1w to take it that afrer the
membrancs were raptured (19] the child
became culunized after thar point.

= s @ semetil at polnt
the smohing gun, 7 i you woudd orthe | ! 1 Q: Bur semetime between th

and the 1215 time of delivery?
1221 At Yes,
1231 G Fair enough, Do you have an
opinion e 24 on reasonable medicsl
cerminty of whatpointin
Page 3¢
11 time Kyrsren Elliott becarae infected?
(21 A That = very interesting, If you'll
bear 13 wirh me, 1 just wantto goto @
specitic par of 4] the medical records,
hecause to me they're 141 relevant,
1ot Q: Sure
1=t A Thas 1s the very first nursing notes
on @ Kyrsten. The title of this page is
Newhorn 19 Nursery Nursing Ob-
servatiom. It's pretty much (10 whenthe
kid first shows up inthe well nursery, 1311
they go through all their checklists and
describe 114 the baby,
1131 G: Roughly, what time is that,accord-
ing to 11y the record?
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risj A: 1145 in the morning.
1161 Q: Okay.
1171 A: So fox example, the date here is
4/20. The .8 time is 11:45 in the
morning.As bestasIcan gy tell,these are
nursing notes. Looks like D. 120 Jacobson,
R.N. is the author of this form. And (21}
here's what stiikes me. Under General
Appearanc., (22} the first thing it says is
Cry. It says - circle (231 Weak, then it
cir~ies, Only with simulation.
(2¢, Again, not to make t0o big a deal out
. Page 40
. 111 of that,but it's potentially neurologic,
A weak (2) cry and a baby only cries to
stimulation isa 3) little concerning Right
above that it's (&1 recognized that the
mother was given Demerol, so (5 they
had that information when this was
made.

161 Q: Demerol could have that effecton
the baby, 71 could it not?

] A: Yes, it could. The color of the skin
was {9 circled in the following ways.
Circled cyanotic. noy Circled oral cyano-
sis and peripheral cyanosis and (] then
the word dusky was written in, Under 12}
comments it says, Pootly perfused, left
arm was (13} bruised, and the left groin
and the left leg and (4] thigh and the
right leg also bruised.

115] Q: Do you have an opinionas to what
the most (16] likely cause of the bruising
was?
(17 At Well, 1 say this, I suspect that it’s
DIC, n1e] and the reason I say that is that
iUs the same (197 idea that DIC is a
disorder of blood vessels. (z0f It’s a
clogging. It's a disorder of blood 211
vessels, and one easy place to seethat is
on the 122 skin. There is plenty of blood
vessels on the (23] skin.
(24] What it basically says is that those
Page 41
(11 blood vessels are very fragile. Whate-
ver the (21 dates, this is not a big baby. It
sounds like 3] it’s a lot of bruising. So all
I'msaying is this (41 is consistent with DIC
even at that point.
(51 Q: Now, would you say based on
reasonable (6] medical probability we
certainly can agree that (7} the child was
affected at 1:00 p.m. on that date @
when they took the culture?
191 A: Yes, to have the germs grow outof
that (10] culture they had to be there. So
she was not just 11 colonized but
infected at that point.
1121 Q: Do you have an opinion based on
reasonable (13] medical certainty whe-
ther or not Kyrsten Elliott 114 was
infected at the time of delivery at 11:20
on (15] that day, or are you unsure?
n6l A: At 1 o’clock was she infected?
{17] Q: No, at 11:20, time of delivery.

118) A: Oh, at the time of delivery?

119} Q: Yes. Do you know based on re-
asonable 20 medical certainty at the
time of delivery, 11:20 21a.m,, whether
or not Kyrsten Eltiott was infected (22 as
opposed to just colonized?

1231 A: Well, my opinion is she probably
was early {24 in her phase of delivery. Let
me just tell you

Page 42
{11 why, if I could. First of all, we’re going
to do 12} this backwards a little bit. We
knowtoday this (3) child hasa lot of brain
injury. I don't think (st anybody is dis-
puting that. I know fromthe scan, (51 the
CAT scan,that thisisn’t just low blood 1}
pressure. There isa lotofhemorrhage in
there. (7 The child did have DIC.So that
the mechanism of 81 the brain injury
seems to be DIC.
91 Now we have the very first des-
cription e of the child at 11:43, and
there is a lot of (11} neurclogic things in
here: weak cry, only cries p2) at stim-
ulation, poorly perfused, the bruises that
113) could be DIC.
114] Now, I'maware of the other issues. ]
(1s) know the child was given Demerol,
bur remember e that they tried 1o
reverse that by giving Narcan. 17 So
that’s a narcotic antagonist. So I don’t
think usi you can blame Demerol at that
point for the ng child’s neurologic
appearance.
120 The otherissue was the trouble with
121 the breathing, which otiginally was
from they [22] said, Plus, plus amniotic
fluid below the cords w31 and the wet
chestX-rayand the poorpulse oxand (251
that sort over thing. So Lknow that there
are

Page 43
(11 medical factots going on that can
make the 121 newrologic picture con-
fusing.
133 But what I'm saying is, if you don’t 14
look at just one day, but look at what
turns out {3} 1o be a DIC picture on the
CAT scan and then the ) current con-
dition of the child, this may very well (1
be the first clinical sign of infection.
(81 Q:z So is it fair to say that you believe
based is) on reasonable medical pro-
bability the infection noj began some-
time between the time of birth at 11:20
111} and the culture that was drawn at
1:007

121 A: Well, yeah, I mean even here at
11:45 n3) they're already describing a
neurologically sick 141 chitd.

(151 Q: Let me ask you this: Do you
believe at (16) 11:45 based on reasonable
medical certainty (17; Kyrsten Elliott was
already infected?

1281 A: Well Isuspectso.Thatisreally the

1. 119y most honest way I can answer that.

1201 Q: L hearyou,and I'mjustrying i
understand if your suspicion meets
levelofizz) whatamedical opinionne
to bs from a (z medicaljegal ¢
dpoinit.

1241 So do you believe thatat 11:45 ¢

Pa¢
{1} or April 20,1993 it is more likely t
not {21 Kyrsten Elliort was already
fected?
1 As Tactually do.
141 Q: That's fine.'mjust making sur¢
understand. Do you believe she
already (6} infected at 11:20 atthe tine
delivery?
71 A: That's hard to say. I dont I
enovgh (st description of the child.”
noteat 11:45 19 paints this whole pic
of the chitd who is not o) crying a-
111 Q2 I nnderstand.
1iz] A Yes, 50 [ can’t really speak
sooner {13) than that.
141 Q¢ Fairenough, Wouldit be fairto
sy then, at the time of delivery
canrot say with 16) reasonable mec
certainty Kyrsten Elliott was (7
fected?
{18 As Thar's true.
191 G2 Now, let’s talk a lirtle bit abou
you (20 ever prescribe antibiotics
septic neonates?
213 A: No,
22 G: Do you generally agree that
soorerthe 1231antibioticsare given it
settingofagroup B4 strepinaneor
the berter the outcome?

Pag

11 M= BOYCE: Objection.
121 B' MR. FEDERICO:
1) Q: You can answer.

41 Ar Well, with respect to treating
group B, 511 think that is true. But a;
the reason I'm (6 concerned in

specific case is that I don't ) thint
grovp B was the direct mechar
again, 3) itwasn’tadirectbrain infec
91 Q Right, it was the group B

caused the o) DIC that caused
ischzmia that caused the brain (11
jury?

121 A: Right. Butsee, the behavior of
is pot 13) like one to one connecte
the infection. So to 1141 some extenti
a mind of its own, if you {15} would,
has its own time line. Once tha
process is started, it's already set
motion 117) like a domino effect, if
would.

18] So treating the infection at tha
poirt certainly is necessary and

irab'e,but 1201 the DICkind ofhasa Ll
its ovn.

21 Q: First of all, 1 think you .
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‘nliediaz you can't ignore the et
. The sooner you (23 trear it with
surdeo the infectious process o iselt
¢ etter that is. Bur infection s not
Fage 4t
-+ anly thing you're worricd about s
2 S (2) in this case?
A: Yes,it'sthe systemic mamtestarons
w gy are really brought on hy the
nene system of the (s baby that teally
rhat atracked the pervous jor systent
Q: When you have @ puticue, .1 haiy
e this ® who has DIC, there are
udalities with which t w( trew and/or
prora patient ke this as it relites
their DIC; correct?
14 Well, I mean, there are recom-
er-led pa) wearments,obvicusly, as was
me here to try to 13) maintan blood
ersyre, But in other words, 10 think
“out the nature of DIC aguin, is that 54
strfe the blood vessels, they re Clogging
3% Jia] gven if you have u pood heant
te and good blood 117} pressure the
oad still can't go through,
4 forexample, in the first, chat fiese s
ght of Kyrsten's life, thert were fots ot

i mroblems with what they Gl fvsue
0 1sion. S0 ja1) even when they had a

:cvnt blood pressure, she (22 sull was
ficotie, because blood just cauldn t go
‘1through those clogged bloud vessels
189 it's like they were treating her
Page 47
infection through that night und she
ntinued to {2 deteriorate, becduse

i, once the DIC s seti4) into mouon, |

priztty much has a time course of niirs
vir, The treatment for it is syne
o-atic. In (8 other words, low hood
ersured We'll give a o) blood pressuse
edication. Poor perfusion? i Ine rease
e IV Auids, But it's not really u s direct
earment like an antibiotic would dire
ly 91 kill a germ,

W™ If Junderstand you correcthy the
sproach (11 to this would be if'y o had
ve'n prophyluctic {121 antibiotics then
spefully, that would prevent i the
born from transitioning frum 4 col
| (141 state to an infected stare
ect?

11 'R, CROSS: Objection. You can e
er,

7 TYE WITNESS: Yeah, [ think s ol
ation would not be the ciuse of the
19t It would have t be mtecoon
1TY MR, FEDERICO:

1™ Right, Can we agree thar the
aperthe (220 baby goes or the newborn
.ee with group B strep (23 which s nor
sing treated with antibiotics the 124

!
b}

tikely it is that they will develop

1 MS BOYCE: Obyjectiun,

» THE WITNESS: 1| dont know that
that ~ utrue Dok it hasus moach o do
with - fur o exanple, let's just pretead
the te gs ren babies s thet il bave group
B strep Why does buby one 1o aad four
desclap DIC and the others don™? Pny
nat so are. You can g0 on and be very
desd trom mygroupy B strep withoutever
Basing DI ART e saying isthas that is
s purt an ndvadoal Lo Tesponse to an
mfecteon By notan wll or gone py of
unn eraal sort of thing,

tg BY MR. FEDERICO:

ny QG ounderstand thut, but o we
agree that s this s 0 time continuum, i
you will. where nsy Ryrsten Elliote at
somie pomnt i tioe initially 1 becomes
colonized, 1§ colonized for a given point
(171 e before she Uinsitions wcross
that tine s imto the area of it being
actually mfected, and 19 then she's
mfected for a period of time before 12
she devetops DIC? s thata fairstate me it
i 4 peneral?
2 Ar ] thnnk so.
124 Q: Doctor, with regard 1o this time
tine the (nibest youcan dois say thatshe
was cojomzed R
Page 49
v beunning somewhere berween artifi-
cral ruprure of 121 the membranes 4t 8:00
w.m and detvery at 11:20, 13 the period
of colomaation wassomewhere inthere,
g3 not specifically when it began?
s} A. Yoo, [ agree with that,

able miedical 171 certdinty, did not be-
come mfeered untid 1145 8 am.; cor-
ot

@ A. That would be the onset of the
sty ot pop mfecton, [ thought,

1115 Q- Do you have an opinion based on
redsonable g medical cerrainty @s to
when this Child developed (51 DIC?

an A Well, che easlient information we
Bave s again, s the bruising frombirth

o1 Q. Then the child, based oo remon- |

| kids never have DIC,

. 1w A Right Put usually.that'sto - likedys)
¢ the head comesout first, it's doing alithe

work o and it's taking the brunt of the
traunw. But this ) child haut like groin
hruises and things like 8 th.t. That does
not strike me as the most 19) expected
place for your everyday run-ofthe-mill
10 P'm bruned because I'm delivered.

1111 Q: At what pointin time did Kyrwen
Etliott 1121 tirst begin to develop pe -
nunent and trreversible 3 brain injuey.

Da you hive an opinion with regard 11e

©to that based on reasonable medicsl
.cerainmy?

Again that nep would mean rhat ar birth -

there wis some aspectuf iy DIC, Agan,
the shan finding of DIC is bruising s
Now | don't have photographs. | don't
know how pos oxtensve it was. ['m jnst
Sy ing that that is 4 (20 consnrent finding
with DI niken twopether wah 2it the
chinn al neurologie signs, the CAT scan,
snd .. what we know woday about the
child
1260 @ Canyou ase th achsd of brusing
withomt (2 DI o .
Page 50
LA uppust yun can yes
|12 @ Eve seen a Bt ol newbara charts
b that have B3 reference (o brusing where

tisi A: 1 ehink by the first night when she
was, te) Il just say desperately sick smd
clearly in (17) shock and needed so
medical support thae she (18] was - it
her whole body was dying really orat jm
feast it was very sick, 1 think reasonably
that {200 night was the time,

21 Q:1 think we ssid before, and |
apologize if 122 1'm pepeating myself, that
if her mother is given 133) antibiotics
ically or if Kyrsten is 24 given
>1 t0 jeaving colonization

Page B3
1y and entering infacton, can we lrw
that more 12 likely than not she will sot
suffer permanent (3 brain injury?

141 MS. BOYCE: Objection.
151 MR, CROSS: Objection.

1o} THE WITNESS: Well, I think it's m
common sense, if you would, that her
chances would (8] be less,

151 BY MR, FEDERIOO:

{10} Q: Fair enough,

111 Az But to really spawer that question
would (121 meun that someone's dome 4
study where there are [13) women who
are colonized and half of them are 4
treated and half are not,and you end wp
with a (15 valid scientific result that sys,
Here's the 1:0) scientific proof. If you
treat, then just like [ what your ooy
mon sense would tell you, that that petls
what happens. 1 have no trouble with
thatkind 1o of logle,except that studpso
my knowicdye, has [20) neverbeen dome.
211 Al I'm v1ying {8, it’s one thing to faz)
say yeah, sure, it sounds reaso
versus yes, | 23 know with medieal
cerrainty based on experience of (M)
published reports that this truly is the
case. |

Page 82
11y don't think there gre any studies that
have done 12 that,

151 Q: Can we agree that if Kyrsten Biloet
was 4] given antiblotics after delivery
but prior to 15| 11:48, given the appeop-
riate type ind dose of isj antibiotics for a
suspected group B strep betwees M
11:20 and 11:45 and maintained and on

age 46 - Page 52 (10)
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those [8) antibiotics in an appropsiate
fashion, that her (9 chances of deve-
loping permanent brain injury would 16}
be less than if they waited until 3:00 to
3:30 to 111 begin such antibiotics?
112) MS. BOYCE: Objection.
{13) MR. CROSS: Objection.
" (141 BY MR. FEDERICO:

{151 Q: You can answer.
u6) A: I think the chances would have
been less.
w7 Q: Now, let’s talk a little bit about ts)
gestational age. You would not be re-
ndering any us expert opiniont with
regard to estimated due date 207 in this
case; is that fair?
{21) A: That's fair,
122] Q: Now, the chart in this case, doesit
1231 reflect whether or not the baby was
term or (24 preterm after delivery?

Page 53

i1 A Yes,

121 Q: What does the chart say to you?
13] At Well, you know, like I said, when I
first (4] got this back in 95 I really didn’t
even know 5] what the contention was.
So when I read the case (6 I read it, not
assuming, but reading, from reading 17
the medical records that this was 2 term
baby. 8] only realized what the question
was about the (51 gestational age after I
started reading the no) depositions and
understood your questions and (11
things like that.

[12) Q: Okay,

113) A: So when 1 first read this case, you
know, (14 they basically called the child
term. When I saw [15] the measurements
of head circumference; for (16 example,
34 centimerers is bull's-eye for 38 uzn
weeks, that is right at the mean of 38
weeks.I'm (18] very aware that that is not
asubstitute for 19 gestationalage, butit’s
considered in concert (20 with that.

i21] 80 I wasn't even really aware that j22)
anybody seriously thoughtthis child was
{23) premature, I believe Dt Yapp in the
discharge (241 summary described the
child as term also. They .

Page 54
(11 had plenty of time to look at the baby
andthink (z1about that.lf it was, perhaps,
misstated at (31 admission time, there was
time to change that at 4 discharge, but
that really wasn’t the case. So I (51 had
approached this and understood this by
reading (6) the records that this was,
basically, a 38-week (7) baby.
181 MR. FEDERICO: Doctor, what I would
191 like to do is just take a shortbreak, use
the [10] restroom; any objection to that?
(111 THE WITNESS: We wouldn't object
to 12 that, no. ,
[13) (Short recess.)

14 BY MA. FEDERICO:
115) Q: Now, I think when we left off we
were s talking about gestational age.
Are you fapaliar 117) with the Dubowitz
test?
118) A: Yes.
1191 Q: What is that?
1201 Az It’s basically a semi<quantitative
scale to j21) estimate the gestationat age
of 2 newborn infant.
221 Q: Do you in your practice com-
monly estimate {23) the gestationalage of
a newborn infant, or is (24] that typically
done by neonatologists in your

Page 55

{11 practice?

121 A: Ithink the formal estimation would
be by 31 the neonatologist.

14 Q: Customarily, how does the neon-
atologist do t5) the formal estimation of
the gestational age of () the newborn?
7] A: Basically,there’s two parts of the 18}
evaluation. The first part looks at the
physical 199 body features of the child,
and the second part (0] looks at the
neurologic maturity of the child. py
Each counts for the same. Bach are 50
percent of (12) the final score, The
physical features have 1o do (13 with the
appearance of the skin, how opaque itis
14} or how translucent it is, how big the
nipples are, (15) how wellformed the
scrotumis, the fingernails, ys the creases
in the hands and feet, the older the 17
child, the, quote, older, more mature the
child u8) Iooks. That is the 50 percent of
the score.

1191 The neurologic side basically makes
an (20 assumption that the child is well.
In other prywords, ifit's a full tezm baby
that you're doing 122) the examination,
you're goingto have totake it (235 that the
chifd is neurologically well, because the
124) scoring says how well did they suck?
What's their

Page 56
111leg posture and how much resistance
10 movement?

121 The scale is basically not valid on a i3
sick infant from a neurological point of
view, ¢4 because the most common
neurologic finding is for 5) them to be
tired, depressed, and not suck well, ]
and be hypotonic. That sort of artificially
makes {7) the child look younger than
they are.

18) So in a situation like this when 2 9
child is depressed for whatever reason,
it’s no] pretty much a reliance on the
structural (11 characteristics of the
child, again, with respect 1121 to skin,
physical fearures, and physical maturity.
131 Q: What does a Dubowitz test in-
clude? Do you (14 know?

115] A: Yeah, I don't know I can sit here

and write [16) it off. I can sort of
through things. It 171 would be the -
and how well they recoil, in (18 0
words,the cartilage. The translucenc
(193 the skin, size of the nipples, cre:
on the [20) hands and feet, and
appearance of the external |21 genit
That is what I recall as being the
cardinal features.

123) @ Did anybody do a Dubowitz

this kid?

1241 A° No, I don’t believe they did.
Pag

1 Q:You certainly weren't there

examine the (2) child to determine .

wational age; correct?

31 A: That's right.

4 Q: As a matter of fact, you ne

exarrined the (5} child; correct?

61 A: That's right.

71 Q: Now, with regard to Kyrsten EIL

during 181 her birth, admission at Har

Hosgital, did 191 anybody do a spec

independent assessment for (io) *

posers of determining gestational age

{113 A" No, I didn’t see that.

112} Q' T believe Dr. Yapp, who is a ne
atologist, 1131 in his discharge sumny
refers to this child as a 14 full
female. Do you know how he reac
the 15) conclusion that the child was
term?

116 A' I don’t know how. ] inferred :
that is 1171 how the child appearec
him.

181 @ Do you know what the protc
was at the (19 Harbor Hospital
assessing whether or not the (207 ¢
was preterm or full term or assessing
gestational age at the time or she
after (22} delivery? .

(231 A I don’t really know their spec
you [24) know, pattern. I'would infer:
that if there

Pag
11 ~ first of all, if it looks like a termb
t21there’s notmuch pointin doing it.”
purpose 3) of it is to see how prema’
they are if they 14) look premature.,
1s) Q: Do you know what Dr. Yapp or
of the (6] other people who took car
thiskaby were told 7) with regard to
child’s gestational age by the i)
stetrician or obstetrical nurses?
91 A It is my understanding that ¢
were told, (10) quote, full term.
{113 Q If they were told preterm, do
knovr 112) whether or not they wc
have done an independemt 113] €
nation?
1141 A° You know, again, it depends ¢
it’s nnt 115] like all preemies are built
same. I know the [16) dividing line i:
weeks. So in terms of hard n7) ¢
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«hical or neurologic problems svuu
*ow, the (8] younger the premuiuie
thy, the bigger the dssues 1o ure
‘riousty. A 28-week haby or 42w cek
thy s aopvery tragsle and they can hine
rocky course.
1 all Ponsaying is, when they re oo
it young, ohviously, you docunicnt ut
“drhatia) sort of thing. If they basicdty
ok term, I'm (21 DOE S0 sure why thes
onld want to do a Dubowitz.

Page 59

G Doctor, wih regard w Kyrseo
11011, 121 what facts or fegrures are you
yrngon with 13 regiaed to youropunen
o Kyesten ElHott's ppgestutionitd ape at
ro?

A well, 1 guess that the child » dev
‘ibed as te) being termy, thut weain. the
1wyvical measurements (7 ae birth, the
eight and the head circunterence, i
= ery, very comfortubly those of &
rr- 9] infant, And really, I meun here s
:ople that are 10} taking care of thie
uld every day, and redly no o une
yr, Hey, wait 4 minue, We pot o
=nuture 121 baby on our s,

511 know they didn't do the rest. Ly
inl they didn't do it because ot didn't

wlk 18| premature. You might be ofthy a
ek or two, but (18] [think most people
ho walk in the nursery every 1 day
0 ‘ust about walk down the road wnd
v, 18 That one s 3-weeks, thid une is
weeks,and be s there withinoweck
‘0. S0 bdon't - like [ag sidd, when |
ad through this case the fiest time 2ol
di't realize that there were apirons
w122 this child was anytlhnng bur
wically term, and (23 everything §
add felt comfortable that this (10 was
wically a4 teem infant. .

Pane 60

G Generlly speaking, when s ¢ are
tking (4 abour eyehalling a new horn
r cestational age, if (31 the buby v 24
ecks, 26 weeks, it's going to be cven
17 10 eyeball that baby and nutcontuse
i that baby with 2 term infant s that
nr

A: 1t should be. It should be an ol
ots (7 distinction.

G But when you have a difference of
week oF [9) two, then it nu fiot be vo
wy to determine the pop ditference
srreen, for example, 35 and A7 woeks
1ty eyeballing the child/

*: That’s probably true

5 e 18 it fair to suy thar wirhi repand o
s 4y child’s weight at birth svou e
e 35-week 15) gestation newborns

At weigh as much as this e chald”
1A Let's see. Uve kind of forponen |

1 ruess it was 7 pounds 2 ounues Hang
cane nopsecond. lewas 32660, becanse §
<oght @ chart 2o wath me.

3

40Q Okay Canyou lne o 35-weeker |
that weghs 2207 pounds 2 ounes?

121t MR. CROSS: He's looking ur the ¢h-
At pht now

Pags 61
;11 BY MR. FEDERICO:

2@ Uk

A Wl youcould but oy jously fora
v 45w echer he aould be alniost two |
Lat e sorage v Festofull fet me el voo
whiat L looking 4t paso we re nat apphe
and neapgng each uther here.

171 Fhies is o growth cliznt called Growth |
xp Reeord for InGows in Kelihon g
Gestational Age i Ferd and Infant !
Norms. It muy or 068 1ot be aw - Tdon't
tnk s the sanie une thar s in v this
clitd ~ chart. Thas wone L use inmy pa
prictice, braase it has an excellent
hesd s crcumicrence ruge from very
premature. from 20 04 weeks, all the i
w.ty up to oot yearof life. o for sy me,
thit & 4 very handy ool to have. |
it MA. FEDERICO: Why don t we stick |
4 1171 deposition exhibit number on n?
We i copy it st later and artach it.
pspeDocument nurked Exhibit No .+ for |
t2ip whentification ) i
(211 BY MR. FEDERICO:
(221 Q: Genng hack to this child's wog-
hit, can we 123 live @ 306wecker that
wesphs ™ pounds 2ounces? oy Fmsorry,

i 3S-wecker.

Paga 62

111 kilograms. To convert that into poun
ds you would 12 have to multiply 2.5
times the converslon factor 3} of 3.2,
whatever that happens to be,

. 1 BY MR. FEDERICO:

153 Q: L have a calculator here.Can I do it

witls jof 2 no~mal calculator?

171 Al Sure, 2.5 times 2.2,

w1 MS, BOYCE:I'm getting 5.5.

191 THE WITNESS: S0 % and 1/2 pounds,

101 basically.

1113 BY MR. FEDERICO:

1521 G What is the percentage of 3%

week 114 pestational age newborns that

weigh 7 pounds 2 (141 ounces or maoe?

1o you have uny idea?

1151 A: Ldon't think Teantell that fromihe

o} chart,

1171 @: Can you estimate it just gencrly

based on 1y your - do you have a gemsit

for it?

119 At Actually, yous question is bow

many 35-week 20 bables would weigh 7

pounds 2 ounces?

120 Q1 Yes.

i 1221 At As you'll see when you get 4 copy

i of this, 1231 these are broken up iwo

standard deviations, and (241 it's the old
T Pagess

1) stundard of deviation and two st

dards of 12 deviation. This value of 7

111 A Well the answer of course s yes, . pounds 2ouncesisatithe upperlinejin

bt zoagam, they 1o ot the AUcTosomic
phase according 4 o my graph here,

(1@ 7 pounds 2 ounces what w» the

e dian 15 pestationad age for™ pounds 2

OIS

. other words, plus two standard 14) dev-
iutions.

151 Stagistically, that means thar 2 W
percentofthe population would fall ko
that {7 point. So you would have to my
that of 100 18 babies - out of 100 bables

AL going teger my litte suleromt - who were truly 35 9 weeks old,only two

fere o One sevomd

o G Sute

e A S werks

i @ Whih means if | andenstamd #
correcthy oy that S0 percent of the ™
pouids 2 ounce babies are iz dess thas
38 wechy and SU prreent are roure than
8 1 weeks

e A& No Wohat Doicant weoay by thac s
theit - the averuage weight the mean
weight of g 3w eck o baby wouldhe ™
pounds 2 ounces roughly.

a0 Q Lar enough What s thie socan
woghit ot o 3S-werk bidn?

e A veeosding oot woadd be 2S5
kefograny oo You sould hsve tomulte
Phy that by 2 2o geeihae 11 posnds
22 S BOYCE S 1l e

125 THE WHTNESS. i nn gruphiicre tor
a2y 35-week huby theascnge weght s
J

A

of them would welgh that o) much,
111 MS, BOYCE: That much being the 7
112 pounds 2 ounces?

113 THE WITT*E88: Correct, correct,

114 BY MR. FEDERICO:

1151 Q: Let » ralk about head circumfles
ence.

ner AL Okay

171 @: The head circumference is wive,
34 sy contumeters?

191 Az Yo

1201 Qi What v the mean gestational age
for that?

1211 A 38 weeks.

221 Q: Amything ¢lse you're relying on
other than 123 head and weight with
regard w your oplnion as to (2] this
child” anonal age?

i 11 MR. CROSS:You mean other than

w59 - Page 65 (12)
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what 12) he’s already testified?

3 MR. FEDERICO: He's already testified
141 to head and weight.

151 MR. CROSS: Well, he’s testified ¢ ear-
lier about the review of the pediatric
record (73 and Dr.Yap.

i2) BY MR. FEDERICO:

191 Q: Other than the fact that the chart
says (10] full term, I'm looking for your
opinion, Doctor. 1 Other than the
description in the chart, the (2} child’s
weight,the head circumference, isthere
(13} anything else you're relying on with
regard to [14] your opinion as to this
child’s gestational age?

1151 Az Well, again, the brain -~ we have to
go (18] back to the CAT scaninthissense.I
don’tknow (171 how familiaryou are with
this business, but just (18] like if you look
at the baby on the outside, you 191 say,
‘Waita minute, that’s a tiny baby. The skin
{201 is very thin, very tiny nipples, small
scrotum, (21) that sort of stuff; that looks
likke a premature [22) baby.

123) Well, the same thing is true of the {241
brain. The brain inside the baby phys-
tcally looks

Paga 66
i1) different from ~ I won'’t say week to
week, but (2] certainly, a premature brain
looks different than (3} a full term brain,
4 Q:Does a 35week brain look dif
ferent than a (51 37-week brain?

) A: It actually - it does.I'munotsure I
could tell the difference, but what I'm
getting at [g) is that looks like 2 mature
brain.

199 Q: In this case could you say just
lookingat (10] the CAT scan that this brain
wasa 37-week brain (11 or 35-week brain
if you had no other information?

12 A: No Butitlooks like a maturebrain.
113 Q: I'ma making the distinction bet-
ween 35 weeks 114) and 37 weeks with
regard to the brain on CT as (151 opposed
to premature, which could be 20 some
116] weeks,and full term, which canbe 40
weeks.

1171 I'm saying, can you make the p8
distinction between 35 weeks and 37
weeksbased on 1191 this CT of this child’s
brain? .

1201 A: No, no. I'm just saying it's con-
sistent (21] with a 37-week brain, though.
122] Q: Allright. But you're not saying that
it's (23] inconsistent with a 35-week
brain?

124 A: I can't say that, no.

Page 67
Q8o other than the head cir-
cumference, the [2j weight, and the
general description in the chart g as to
the child being full term, is there any-
thing 4] else you're basing your opinion

on with regard to (5} gestational age in
this case?

16 Az No.

71 Q: So we have covered the radiclogy
studies. @ We've covered gestatrional
age.Let’s talk about a i) life expectancy.
t10 Az All right,

111 Q: Dr. Grossman’s study, I've met
Herb (121 Grossman, I've been through
the study more times 113) than I care to
remember,and myrecollectionisi4; this
study was done based on individuals
who were i15] not residing at home; is
that fair?

1161 A: That's correct. It was an (17} in-
stitutionalized population in California.
(18) Q: Let me ask you this:Do you kniow
the 9 quality of care with regard to
those people in (205 that study that had
been institutionalized?

1211 A: Obviously, not firsthand.

22 Q: Would you think, just generally
speaking, 231 that living at home with
around-the-clock 124 professional nurs-
ing care, just because of

Page 68
{1} economic considerations is probably
betrer care {2) than the people teceived
in that study who were ) institut
ionalized, who presumably were not
getting 4] one-on-one care and were not
constantly with [s) family members?
16 A: No, I wouldn’t make that - you
know,it’s (7] not ~ what takes the lives of
these people is (g their neurclogical
disabilities. They have to 191 swallow
their own saliva. They have to breathe
101 their own air, Whether the person
next to them is (11 a caretaker in an
institution or their loving 1121 mother, if
your brain doesn’t work and you can’t
1131 swallowyoursaliva, thatis what takes
their pig lives. These people do dic early.
s} Q: If you can't swallow your own
saliva and 116 you can’t do stuff ke that,
you cernainly need 1171 somebodyaround
to timely recognize it and ps; approp-
riately deal with it; correct?
{151 A: Yes, that's true,
1201 Q: So it’s your opinion that quality of
care {211 plays no part in life expectancy
in a patient like (221 Kyrsten Elliott?
1231 Az No,Idon’tthink I'said that.It's,you
124} know, this business where people

that,

Page 69
113 well, if I throw antibiotics at the
patient and (2] extra nursing, that that's
really going to do i) something. I don't
believe that to be true. I (4) mean, there
are good children that die in our &)
hospital every day, and they're getting
intensive s} nursing care and the most
up-to-date antibiotics {71 and all those
sorts of things, It happens. Tt ¢ happens

to thase people because their brains
9150 lamaged.It’sreasonable. Imean
1103 understandable that it happens. {
1111 Q Does quality of care playany :
in life 1121 expectancy with children v
cerebral palsy?
131 A' [don'tknowthatitdoes. Again
obviously, there needs to be pec
around the psy child; I certainly hop
for the sake of this ng child, But
knovr, 10 say again that there is
sciertific informarion that the st
child living 18) at home versus an
stitution, I don’t know that n19) th-
there’s reasons why people go into
instirutionsor stayat home,so it'shar
{21} fzctor all that out.
122 Q: Well, I'm asking you to do t
Doctor, 1z31 because I perceive itto b
pretry important (24] issue in this cas
Pag
111 Is it your opinion that guality of (21¢
forKvrsten Elliottwill notsignificantl
impact on her life expectancy?
4 A: No, I still don’t think I'm sas
that. {51 WhatI'm saying is, exiraordir
measures, in my [¢) opinion, do nott:
fengthen anything, and that 7 gen
humpnistic care is what is appropriz
18} Q: Now, in Dz Grossman’s studyw.
you look 19) at the statistics, what
centageofthepeople nojthatwereir
study, if you know, died before 1y
age of 47
121 A T don’t know.
13) Q: Preity high number?
p4) A Tjust don’t know.
1153 Q: The kids who are at risk fora
foreshortened life expectancy v
cerebral palsy, [171the highesttime fiz
in which theyare at the [18) greatest
is wihin the first three or four o y
of fife; correct?
120] A* You know, there are these tk
categories 121) that they have?
221 Q" Yes.
123} A Which one are you referring ©
{24 Q: I'm not referring to any one i

Pag

*(13 particular, Which one would Kyr:

fall into?

123 A: The categories are really just
ined by 131 their current age.

41 Q: Do you have Grossman’s art
with you?

i5) At Yes.

) MB. FEDERICO: Why don’t we pu
{71 exhibit sticky on that? I think we'r.
to No. 18 5, and the court reporter
copy it later and i1 attach it.
t10)(Document marked Exhibit No.=
11 identification.)

112) BY MR. FEDERICO:
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o™ Poctor, anythimg else thar von
v with 191 you that has not been
uted as an exhibit, s putting side
¢ medical records you line nore-
swed and the depositions you tve
ciewed and 071 any miscellancans
“spondence?

No, everything has a sticky onat

: Now, getting hack to my yuesion
the 200 Grossman study Whiat catcgon
nild Kyrsten Elliott 121 fall inns?

2.4 1 At this point [ believe she wanld

m the (231 group thar they hine

sveribed as table 5. Table 120 % - et me

st ve you the title of the tubles

‘

Paga 72 ¢

Iy you can hear i,
¢ Okay.

A It says, Life table for 997 peesansia -

eriving services from the Cufifurnu
epartment |5 of Developmentdd Mt
ces who had profound, severe o ar
wpected  mentl retardation were
nhulatory, 171 were not filet trioed
ul were able to be fed ) by athers

| Okay, now, he cills this Bis subgeoup
3. Pm taking it that she's not reuty
nbulatory j1y atthis point. Lknow it sa
v great problem (1 for her but 1
dr’t see that she was literally (s stk
bed. So 'msortofuking heroutolug
© category thut says she is totudly
mobile, (15} She is able w be fod by

iwrton hy mouth, It is my - uo
srutunding she is not twilet trained It s
y 1w understanding that she his 4
were degree of (190 mental retacdaton
317 What does Dr. Grossmun whur iife
1t “xpectancey does he give sacl peo-
vY
1.0t Well, right now I belicve the death
te is (23 .02, which meuns that her lite
PECTANCY On 121 averige, The @y ehige
© expectancy at this -

Paga 73
period would be 23.4 yeurs.
C Do we agree thar that lde e
scrancy (3) improves as the person gots
der assuming that 1y they, us they pet
dect, pot develop any medicul < po
ems or complications? Do you un
+rt “and my (6] question?
A Well, actuatly, as you'll be sl so
Uy whenyou lookat ehistable iturns
L that in (91 this pacticuler subycoup -
5 s Let me do this, Doctor. Lu me
Lologize, (1t I'minterrupting und 1pol
-eing.For purposes of 112 my quesnon
a7 don't we put Dr. Grossman s 65
e aside. I T wanted hus opinen |
uld 41 take his depositon. L ny ceally
e interested 1s)in your thoaghes
w A Okay.
10 And T owant to ask you wbour

- abnsousty what oceurred around the psy

< ume of her birth? | mean since being
hers. T understand she 1o tikes her B K

it}

couple oi pwontern thar o think are
mportant, and | want to 9] find out
whethier or not you think theyre 2o |
Horaal

o it Chidd through the fiest threee |22
yearsat bife has problems thar requice 12y
fospiahzation, « child fike Kysten
Dot s 120 that more worrisone with |
ceyrdd to e expectin

Hids appused t the sume chdd who has
s ¢ hosptabations regarding am
siginfieant 13 problems, respiratory or
atheew et

A toght, it you re ralkimg ubout was
adoted 151 1o the hosplid for choking
amd o ubsions aind ja des eloped pretr
matiaor things bke thag thenyes, 2 rhat
says thar that child s having problems, s
neutologc-hased problems: and that's
warrse thana of culd who is uble 1o stay
our af the Bospital and ney be basically
well other than theqr handicap.

(@ Se Kyrsten shie's got o be pushe
W b e g d

juse AL Right ber bithday was April 20th,
s g shie's conung up on her Hth
bartheday

151 Q: To your knowledge, hus she had
any (i sgmficant hospitdizations or
medical problens, 17 puting aside,

sreteased (ot from the hospial.

jaor A L ot sure. } think she may buve
had i some surgery on her logs for ber
cerebrd palsy. (220 'm not certau about
thal bt that was sort of 12y planned.
f2a @ she did, 1 othink she had some
coprctare
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L YUERTEY
20 A Yes fiar was sare of phinned (4
hospirabization It wasn tan iliness.
Q@ Fhargenerath speaking, wis aota
sa, shnticant i bor tesiarding, fife ex-
PrOCLUCY 1y s 1
FrA Fdon Creath Bunk so s sapposed
to s b ccomfort i Donal mesare for
hey
o @ S can we arer thiot since arth
Kyisten sofias o laad any ddinessos o
gt e of A oo bospatadusaions
win b wonkibe ot omblen e rerms
ot projes g e Mo ovpraimey
vi A sor tar she has hud Bone of those
thitigs
@ 4 an we apiee the The alder she
BEs 5 wrhouE ChooaunieTind iy s
nfican lness of s Bospaheation the
more mproved her ite ™ expedtanes
will he?
sy AL Weoll that acruadly - whar you e
piof referring to, L thmk s rroe sz the fiest

couple 1o groups of Grossman, and |
kind of understvod your (21) other quest:
ion afterwund For example, in his 22
wuorst groul. what he calls subgroup |.
the death 123 rate in the first year is
overwhelnng. t's like (211 45 percent of
those people die. Sothatsa
Page 76
111 terrible hic loss in the frst year of life
In 121 this next group it's 27 percent die,
and then the 131 rates sort of pro
wressively o down at that point.
14 It turns et that in this particular 15
subgroup th.it I'm peferring 10 - 1 know
youdon't juf want me getting completely
off on this, but the [7) rates are fRirly
stable, o for ¢example, in this 1) sub-
group 3, where 1think generously we're
putting 1 her, every age category has
roughly the same life (101 expectancy, $o
iWyow're under 1 they cite 23.8, 1111 it oo
wo forthe 1o 4agegroup. The S o9 ua
age group is 21.4 years.
s 80 itdoesn't look ke there's a big (k4
slack off inthur group Ji'skind of an even
1154 risk, if you wonld, over the years,

1o @ Do you have an opinion of your
own? 17 Putting Ds. Grossman's op-
inions aside fora 18) minute, do you have
your own independent opinion 1191 a8 t0
the life expectancy of Kyrsten Elliott, (a0
given her individua) criveria?
1211 A Well,not really.In otherwords,the
1221 reason Iturnto these typesof paperis
that they 1231 have, at least, criteria tamt
can be applicd and @4 some number 10
come out of it. Because otherwise,
Page 77

- pyyouknow,it's like you have to eyebmll

someone |2 and say, Well, I'm going o
pull sone number out 13 of the air,

1 So 1 don’t have uny independent 1w
research that Jooks at life expectancy. |
have 161 climeal experience that says yes,
1t is true, 171 these people do die carly.
There is no doubt ) about that. So Tuee
things like this Eyman and 15 Grossnmn
paper for consistency, because they
have (o criteria that canbe applied and
they have at 111 least some semblance of
suthemarics i them,

1121 Q: There are children who live 3 lot
longer (14 than Dr. Grossman would
predict with similar (14) disabilities; cor-
rect?

1151 Az 1 supose $o.

161 Qs 1s 1t Lor to say that you havem't
done any i1 independent evatuation
with regard w Kyrsten (15 Eltfott's spec-
itic that would lead you to render 151 an
opinion bas<d on reasonable medical
certainty 12 as t0 her specific life
expectancy; is that Gir?

1231 A: Rigshit, I'm basically taking the (2
wformation from, again, like Edwin
Myers' report (23 and the Kennedy
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Institute and the Maryland School (24 for
the Blindintrying to getasense of where
Page 78
111 she would be in these categories. That
is why, (21 like Isay, the closest thing to fit
het, although (3] it was better than her,
was the group 3 which is [4] the ambuk
atory group.
{s) Q: Let me see if 1 understand cor-
rectly. (61 You're taking the features from
the examination of 7) Dr. Myers and Dr.
Cutotian,and then in terms of (8] coming
up with a life expectancy, you're not
doing 191 an independent evaluation of
your own, you are (10] plugging Kyrsten
Elliott into Herb Grossman's (11} study?
(121 A; That's exactly right.
113) Q: Then conveying whatever his
study says?
(141 A: That’s right,
us) @&: Now, do youknow what Dr. Myer-
s's opinion 16l is regarding this child’s
life expectancy?
17 A: No, I don't,
[18; Q: Do you know what Dr. Cutorian’s
opinion is (19 regarding this child’s life
expectancy?
1200 A: No, I don’t.
[21) Q: Have you evertestified inany case
that a 221 child with cerebral palsy hasa
life expectancy in (23] excess of 25 years?
f25) A: Yes.
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[ &: Have you ever testified in 2 case
that 2 (2) child with cerebral palsy has 2
life expectancy of (3] more than 30 years?
4 As Yes.
{s; @: Have you ever testified in a case
wherea (6] child with cerebral palsyhasa
life expectancy of(7) more than 40 years?
181 A: Yes.

191 Q: Have you evertestified orwrittena
report [10] in any case where a child has
cerebral palsy and nu the life expect
ancy,you believe,was greater than (12 50
years? :

131 A: Tdon'tthink I eversay that,but I'm
sure (14 I've seen some kids with some
fairly minor forms (151 of CP, and we
wouldn’t have any problem expressing
116] an opinion that they're over 40 years.

117 Q: Do you ever treat any people who
are in (1) their 30s, 40s or 50s who have
severe cerebral (19) palsy fromthe time of
birth?

(20 A: No, it’s really a matter that my
practice (21} is a pediatric practice, 50...
1221 Q: So that would be an adult neu-
rologist, (23} presumably?

[25; A: Yes,

Page 80
(11 Q: Do you know an adult neurclogist

who has [21 patients in their practice with
cerebral palsy who p1 are in their fourth,
fifth, and even sixth decade?

141 MR. CROSS: Any type of cerebral sy
palsy?

6 BY MR, FEDERICO:

71 Q: Cerebtal palsy which is derived
since 8 birth,severe cerebralpalsy since
birth.

191 A: I can’t really say T have someone in
mind (10} or 2 patient in mind. I mean, I
know there are (1) patients with cereb-
ral palsy who are alive at age (121 40 who
have had their conditions since the time
of (13} birth or identified shortly after
birth, and you (141 know, those are the
numerators, We're looking av ps the
numerators and denominators together
here.

116) Q: Your opinion,then,isbased onthe
premise 117 that Dr. Grossman’s research
accutately reflects ng) the life expect-
ancyofalipeopleinthis conntry ngywith
cerebral palsy since birth; is that correct?
1200 A: I think it's a realistic study, yes.
(21) Q: Well, there’s literature out there
that @2y disagrees with Dr. Grossman's
study, isn't there?

1231 A: Imean, youknow,there’sdifferent
studies {24) and they look - I'm not sure
they’re coming up
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111 with exactly the same numbers, but I
think the z1idea is that when people are
disabled to the (3] extent that this child is,
that it's not (4] reasonable that theyre
going to have a full 15} natural life span.
161 Q: Right, but there's a difference bet-
weena 7 full narural life spanof 70some
odd years and a (8] life span of 23 years?
That's a pretty 19} significant difference,
isn’t there?
(103 Az Well, there is a big difference, and
again, itiyit’sa reflection of howseverely
damaged this 12) child is.
{13} Q: With regard to the literature, is
there not (141 literature out there that
suggeststhat Dr.i15) Grossman's research
in this area does not 6 accurately
reflecttrue life expectancy of people (17
with severe cerebral palsy?
1181 A: I'm not familiar with that.
119} Q: Doctor, I've discussed with you
the CT and 1201 ultrasound, gestational
age, life expectancy. Are (21 there any
other issues that you anticipate 2
discussing at trial or any other opinions
that you 23] anticipate delivering at the
time of trial which (24 we have not
discussed thus far in your deposition?
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1] Az No, there is no other topics.
2) MR. FEDERICO:Thenn  assuming 1
have 3; covered everything, I do thank

you for your time [4) this afternoon.

151 THE WITNESS: Thank you.

161 (Witness excused.)

71 (D *position concluded at 4:25 p..
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