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CIVIL DISTRICT COURT FOR THE: PARISH OF ORLEANS 

STATE OF LOUISIANA 

DIVISION * A *  

HUEY P. NAQUIN, Individually 
and as Administrator of the 
Estate of His Minor Child, 
ROSS A.  NAQUIN, and 
DENISE NAQUIN, 

Plaintiffs, 

V S  . 
DR. JAMES MOORMAN, et al., 

Defendants. 
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The testimony of -ELIAS CHALHUB, M.D., was 

taken at t h e  o f f i c e s  of Charles A. ‘Howard L 

Associates, Registered Professional Reaorters, 

--Riverview Plaza Tower, Suite 710, M o b i l e ,  

Alabama, on the-Sth day of November 1985, 

commencing at approximately 10:OS a.m. 

- ----. .. 

CEARLES A. HOWARD 1; ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA:.’,.q 
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A P P E A R A N C E S  

POR THE PLAINTIFFS: KIERR, GAINSBURGH, BENJAMIN, 
FALLON & LEWIS 

ATTORNEYS AT LAW 
1718 FIRST NATIONAL BANK 

NEW QRLEANS, LOUISIANA 70112 
OF COMMERCE BUILDING 

FOR THE DEFENDANTS8 

BY: LAWRENCE S. KULLMAN, 
ESQUIRE 

EEXLE, KELLEXER, KOHLMEYER, 
DENNERY, HUNLEYI MOSS I FRILOT 

ATTORNEYS AT LAW 
21ST FLOOR, PAN AMERICAN LIFE 

601 POYDRAS STREET 
NEW ORLEANS, LOUISIANA 70130 

CENTER 

BY: WILLIAM S. PENICK, ESQUIRE 

- -  
DEBRA AMOS ISBELL, R.P.R. 
COURT REPORTER 
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I 

S T I P U L A T I O N  

It is stipulated and agreed by and between the 

parties hereto, through their respective counsel, that 

the deposition of ELIAS CHALAUB, MOD., may be taken 

before Debra Amos Isbell, Notary Public for the State 

at Large, at the offices of Charles A. Howard L 

ASSOCiAte8, Mobile, Alabama, on November 5 ,  1985. 

It i n  further stipulated and agreed that this 

deposition is taken purruant to the Louisiana Rules of 

Civil Procedure. The provisions dealing with waiver of 

errors and irregularities a s  to the taking of the 

deposition apply fully to this deposition. 

Notice of the deposition and any errors or 

irregularities therein and any objections to the 

qualifications of the officer before  whom this 

deposition is taken are waived. 

.The submission of the deposition to the 

witness for reading to or by him and the signing of the 

deposition by him is not vaived. 

CBARLES A .  HOWARD & ASSOCIATES, P a  0, BOX 1971, MOBILE, ALABANS. 
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Notice of filing of the deposition is waive2. 

Filing of the original of the transcript of this 

deposition is waived. 

Any other technicality or defect in the taking 

of this deposition not otherwise covered by the terms 

of this stipulation is waived. 

* * * * * * * *  

R rt rtify that on this date, as provided by the 

Louisiana Rules of Civil Procedure and the foregoing 

stipulation of counsel, there came'before me at the 

offices of Charles A.  Howard 1 Associates, N o b i l e ,  

Alabama, O R  the 5th day of November 1985, commencing at 

10t05 a.m., ELXAS CHALEIUB, M.D., witness in the above 

cause, for o r a l  qxarnination, whereupon the following 

proceedings were hadr 

CHARLES A.  HOWARD 1 ASSOCIATES, P. 0. BOX 1971, MOBXLE, ALABA.LI--I 
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CHARLES A. HOWARD i ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABAMA 

0 Excuse me? 

A I a s k e d  Mr. P e n i c k  if t h e  h o s s i t a l  r e c o r d s  and 

t h e  d e p o s i t i o n s  t h a t  I: reviewed would be avai labl le .  

And h e  s a i d  t h e y  would .  So I d i d n ' t  b r i n g  a n o t h e r  s e t .  

Q What a b o u t  y o u r  records of b i l l i n g ?  D i d  you 

b r i n g  t h o s e  with you? 

A No. T h a t ' s  d o n e  s e p a r a t e l y ,  I usually d o n ' t  

keep t h a t  i n  a fila. 

Q D o  y o u  h a v e  t h a t  a t  your o f f i c e ?  

--.-- - - 
__ _ _  ---- .---- ~- 

. ...- . 

-_ _ _ _  ._ ----- - - -  - 

A No, p r o b a b l y  n o t .  

Q Where do you keep t h o s e  r e c o r d s ?  

A Some of them are a t  home. Some of them a r e  a t  

t h e  o f f i c e .  I t  d e p e n d s  o n  how i t ' s  done. 

0 Did you  c h e c k  y o u r  o f f i c e  t o  see  i f  you h a d  

r e c o r d s  t h e r e ?  

-- --- ----___ _ _  _- 

- _---.-- - .. . . -. .--c- - ._ ...-. . ._.--*- --- 

- ..- . --. , - - . . .. 

A Well, I w a s n ' t  a s k e d  t o  b r i n g  a n y  b i l l i n g  

r e c o r d s  .. 
MR. XULLNANr 

- - . -  . - -  - 

. .  

Mr. P e n i c k ?  

MR. PENICK8 

.-I d i d n ' t  a s k  him. 

MR. RULLMANI 

Can w e  g e t  t h o s e  before we l e a v e  t o d a y ?  
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FIR. PENICK: 

I'm not sure.  I have to see where they are 

and what's available. 

MR. KULLMAN: 

Q Can w e  check with your office? 

MR. PENICK: 

I don't think that's relevant, frankly. 

HR. KULLMAN: 

I think it's discoverable, Whether it's 

relevant or not, X don't know, 

Can you call your office and check and see - .~ .-.- Q 

what you have there, sir? 

A I can. 

MR. KULLMAN: 

.. ~ - - - _  

.-.--. 

Can we do that now? 

MR. PENICK: 

.Yeah. That's all right, Go ahead. 

DISCUSSION WAS HELD OFP THE 

RECORD I 

T h e y  don't have the records there. Some of - - -- - A 

them I k e e p  at home, Some of them I k e e p  there. I'll 

be glad to tell you what I charge. Mr. Penlsk can t e l l  

-. -. .-- - - __. -.-_._ ._ --- . _____ . .  . _ _  ___-. -----.- . * .  

you what's been charged in this case if you want. 

CHARLES A ,  HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA!G 
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MR. KULLMANr 

0 Do you know what's b e e n  c h a r g e d  i n  t h i s  c a se?  

A No, I: d o n ' t ,  It's been a l o n g  t i m e .  

0 When d i d  you f i r s t  become i n v o l v e d  i n  t h e  

case? 

A f b e l i e v e  a p p r o x i m a t e l y  s i x  mon ths  to a y e a r  

ago .  Somewhere a r o u n d  there. 

0 Sometime i n  1 9 8 4 3  

A 1985, I d o n ' t  b e l i e v e  i t  w a s  i n  1984 .  

Q B e g i n n i n g  of ' 8 5 1  

A P r o b a b l y  t h e  s p r i n g .  X ' m  n o t  t r y i n g  t o  be 

v a g u e .  It's b e e n  r e l a t i v e l y  r e c e n t ,  w i t h i n  t h e  p a s t  

y e a r .  

Q Would t h e  b i l l i n g  r e c o r d s  r e f l e c t  t h a t ?  

A P r o b a b l y  n o t ,  

Q Who d i d  you f i r s t  meet w i t h  about t h i s  c a se?  

A ,Mr. P e n i c k ,  

Q Had y o u  h a d  df8cuasions w i t h  a n y o n e  e l s e  

b e f o r e  H r .  P e n i c k ?  

A NO 

Q ...Did you know M r .  P t n i c k  before you m e t  h i m  i n  

c o n n e c t i o n  w i t h  t h i e  caae? 

A N o ,  I d i d n ' t ,  

, * . . e  . 
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Q Rad you ever worked on any cases, Dr. Chalhub, 

for any other attorneys of M r .  Penick'8 firm? 

A No 0 

Q What about D r .  James Hoorman? Do you know Dr. 

Moorman? 

A No, I don't. 

Q Bad you ever heard of D r .  Hoorman before this 

case? 

A NO 

I' 

I 
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cases with St. Paul previously? 

A I had worked with attorneys that I think 

represent St, Paul, 1 
16 
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0 What about c l a i m s  representatives? 

A ,There have been some over the years. 

Q What about  in 19847 

A I honestly don't know whether there have been 

any claims representatives. I think t h e r e  was one,  

yes - -  
Q What was his name? 

A Archie -- hela here an Mobile. I can't 

I 

CHARLES A .  HOWARD & ASSOCIATES, P, 0. BOX 1971, MOBILE, A L A B A W  
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remember his last name, H i s  first name is Archie. 

Q What did thio Archie ask you to do7 

A There was a child that I had treated from 

Jackson, Alabama, I b e l i e v e ,  that had retained an 

attorney and had filed a malpractice case and asked me 

if I would review the case from a causation standpoint: 

Q Were there rllegationa of obstetrical 

malpractice in that care? 

A I don't knou what the allegations were. I 

didn't see a copy of the complaint so I don't know. 

Q Were there allegations of malpractice .in that 

case? 

A Obviously, yes, if it was filed. 

Q Do you know who t h e  plaintiff's attorney was 

in that case? 

A 

Q 

cane? 

A 

Q 

A 

Q 

A 

No, I don't. 

.Did you give a deposition testimony in that 

NO * 

Did you give a written report in that case? 

- - Y e s .  

Did you look at any other cases for St. Paul? 

A s  I told you, usually I don't look at cases 

CHARLES A. XOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABAMA. 
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A As I said, o c c a o i o n a b l y  a cllirns 

r e p r e s e n t a t i v e  will c a l l  and s e n d  & case t o  look a t .  

And t h a t ' s  h a p p e n e d  o v e r  t h e  p a s t  t h r e e  o r  f o u r  years. 

That's v e r y  i n f r e q u e n t ,  

Q How many t i m e s  do you  t h i n k  t h a t  o c c u r r e d  i n  

1984 f rom St, P a u l ?  

A -Haybe o n c e  o r  twice j u s t  like w i t h  this case. 

f o r  S t .  P a u l .  I u s u a l l y ,  when I d o  l o o k  at casesI  i t ' s  ! I 

, 

2 I a n  a t t o r n e y  who c o n t a c t s  m e ,  So I look a t  t h e  case f o r  . .  

10 

11 

1 2  

1 3  

14 

15 

16 

17 

t h e  a t t o r n e y .  Sometimes we don't e v e n  know who t h e  

i n s u r a n c e  company is. 

0 Did y o u  c o n s u l t  w i t h  S t .  P a u l  t h r o u g h  B c l a i m s  

r e p r e s e n t a t i v e  in a n y  o t h e r  cases i n  1984 a n d  1 9 8 5 3  

A I may h a v e .  f j u s t  c a n ' t  recall. 

0 Have y o u  e v e r  c o n s u l t e d  w i t h  a n y  o t h e r  c la ims  

r e p r e s e n t a t i v e s  of S t .  Paul o t h e r  t h a n  t h i e  A r c h i e  man 

whose name you d o n ' t  recall? 

When you  s a y  t h i s  case,  w h i c h  one a r e  you I 
1 9  

20 

r e f e r r i n g ?  

A The one  t h a t  you  asked me a b o u t  in J a c k s o n ,  

21 1 Alabama,. 

22 

23  

Q What was t h e  name of t h a t  c h i l d ?  

A It's b e e n  six months .  I r e a l l y  d o n ' t  know. 

~ 

CHARLES A .  HOWARD i A S S O C X A T E S ,  P. 0, BOX 1971, MOBILE, A L A B A G  
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Q That's & child you treated? 

A Yes e 

Q What about in 19857 Eave you been contacted 

by St. Paul claims representatives with respect t o  any 

casest 

A No. Thio was the case in 1985. 

Q Any other cases in 1985 about which you have 

been contacted by St, P a u l  claims representatives? 

A Again, it's hard for me to look at those, I 

just don't know. Xt may be an additional case. It's 

not very frequent, 

Q What about in 1984? Were you contacted by St. 

P a u l  c l a i m s  representatives in 19843 

A I think a g a i n ,  I've just answered it. It may 

have been one or two cases. But i t ' s  hard to be 

. .  

s7ecific. 

Q ,Do you know a claims representative named Bill 

Myers? 

A No, not to my knowledge. 

0 Do you know the names of any c l a i m  

representatives of St. Paul in New Orleans? 

A NO . 
Q A r e  you sure? 

CHARLES A.  HOWARD i ASSOCIATES, p .  0 .  BOX 1971, MOBILE, A L A B F d G  
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i I don't know who the claims representatives are in N e w  

Orleans. 

Do you know t h e  names of any claims 

representatives in Mobile o t h e r  t h a n  Archie? 

A That's t h e  only one 1: know o f .  

Q Where were you born, Dr. Chslhub? 

A Boston, Massachu8etts, 

0 Did you go to school8 t h e r e ?  

A No. I moved from Boston when I was a year of 

age to West Palm Beach, Florida. 

Q Mow long did you live there? 

A Till I went to college. 

Q Did you graduate from high 8chool there7 

A Y e 8 ,  1 did. 

U What high school? 

A .Palm Beach High School. 

Q Approximately what was your rank in your class 

when you graduated from high school? 

A The top 20 percent. Again, it's a l o n g  time 

ago. . -  

Q Where did you go to college? 

A Emory University, 

- 
C H A R E E S  A.  HOWARD I A S S O C I A T E S ,  P. 0. BOX 1971, MOBILE, ALABk!l;  
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Q Did you graduate from Esory? 

A Y e s ,  I did. 

Q In what year? 

A 1 9 6 5 .  

Q You starttd in ' 6 1 1  

A Yes .  

Q 

graduating c l r s e  from Emory? 

A Again, somewhere i n  the top 20 percent. I 

don't recall. 

Q Do you have any academic honors? 

A You mean in terms of cum laude? 

Q (Nodding affirmatively.) 

A 1'11 have to l o o k  at the dfp1oma, I don't 

remember . 
Q 

And approximately what vas  your rank in your 

Any other academic distinctions you recall? 

A . NO a 
Q What did your dad do, Dr. Chalhub? 

A He W A S  A businessman. 

Q What kind of business? 

A ,-In the entertainment business. 

Q What about your  mom? 

A She was unemployed. 23 

CHARLES A. HOWARD & ASSOCIATES, P .  0 .  BOX 1971, MOBILE, ALABAxA 
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Q She didn't work outside of the home? 

A 

0 Any doctors in your family? 

A What do you mean by family? 

Q Cousins, uncles, brothers. 

A Yes.  

Q How many? 

A We h a v e  a big family. So it depends on how 

far you want to go. Do you want first, second, third, 

fourth couninr? 

Q Sure . 
A I don't know whether f can remember 0- f have 

a cousin who's a cardiovascular surgeon  in Miami. 

Q What's his name? 

A Dr. Tradd, T-R-A-D-D. 

MR. PENICX: 

That's correct. 
. .  

.Is this really relevant? 

XR. KULLlUNr 

f don't know. 

HR. PENICKr 

..I don't think it is. 

MR. XULLMAN: 

Q Any othero? 

CHARLES A. HOWARD 8 ASSOCXATES, P. 0. BOX 1971, MOBILE, ALABAI-!; 
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There's one in Washington, DOC. 

What's his name? 

Maloof, M-A-L-0-0-P. 

M-A-L-0-0 -- 
A 0 - 0- F a  

B What's h i s  first name? 

A I don't know. 

Q What kind of doctor As he? 

A It's an ophthamologist. 

Q Any others  you can think of? 

A There's some others. I just can't think of 

how f a r  away they are right now. 

THE WITNIlSSx 

Off the record just a mlnute. 

( A  DISCUSSION WAS HELD OFF THE 

RECORD . ) 
HR. R U L L U N :  

Q Dr. Chalhub, when did you decide to go tQ 

medical school? 

A Somewhere in my sophomore, junior year. 

Q _.Of college? 

A Uh-huh (positive response.) 

Q When did you go to medical s c h o o l ?  

CHARLES A. HOWARD & ASSOCIATES, p ,  0, B O X  1971, MOBILE, ALABAKA 
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A 

Q 

A 

Q 

A 

Q 

r e c a l l ?  

A 

Q 

A 

Q 

A 

17 

Xn 1965, 

Where? 

A t  Emory U n i v e r s i t y ,  

And when d i d  you  gradua te?  

I n  1 9 6 9 ,  

Were t h e r e  a n y  academic d i s t i n c t i o n s  t h a t  you 

. .  

N o ,  n o t  t h a t  I r e c a l l .  

What  d i d  you d e c i d e  t o  do a f t e r  t h a t ?  

Well ,  I d e c i d e d  t o  g e t  aome t r a i n i n g ,  

Where?  

Well ,  I w e n t  f i r s t  t o  t h e  U n i v e r s i t y  of N o r t h  

C a r o l i n a  i n  C h a p e l  H i l l .  

Q Why d i d  you go t h e r e ?  

A Well, because I t h o u g h t  i t  was a good t r a i n i n g  

p r o g r a m .  An area of i n t e r e s t  of mine  v - s  i n f e c t i o u s  

diseasefa .  And t h e  c h a i r m a n  of t h e  d e p a r t m e n t  O f  

p e d i a t r i c s  t h e r e  was a w e l l  r e c o g n i z e d  i n d i v i d u a l  in 

t r a i n i n g  i n  t h a t  area.  

Q 

A .-No. T h a t  was an i n t e r n s h i p .  

Q How l o n g  was t h e  i n t e r n a h i p  f o r ?  

A One year. 

That was a r e s i d e n c y  o r  a f e l l & w s h i p ?  
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Q D i d  you c o m p l e t e  i t?  

A Yes . 
Q What d i d  you  d e c i d e  t o  do a f t e r  t h a t ?  

A Then  I w e n t  t o  t h e  N a t i o n a l  I n s t i t u t e s  of 

H e a l t h  i n  B t t h e s d a ,  M a r y l a n d .  

0 What was  t h e  p u r p o s e  of t h a t ?  

A To g e t  f u r t h e r  t r a i n i n g  i n  i n f e c t i o u s  

d i t e a s a s .  

Q And w h a t  was t h e  l e n g t h  -- wan i t  a 

fellowship, a r e s i d e n c y ?  

A I t ' s  c a l l e d  a n p e c i a l  r e m e a r c h  a s s o c i a t e  

p o s i t i o n ,  And i t ' s  w i t h  t h e  N a t i o n a l  I n s t i t u t e  of 

A l l e r g y  a n d  I n f e c t i o u s  Disease ,  

Q And how l o n g  was that t o  l a s t ?  

A Two years. 

Q D i d  you c o m p l e t e  i t ?  

A , Y e s ,  I did. 

Q And w h a t  y e a r  d i d  you c o m p l e t e  t h a t ?  

A I guess '71. 

Q ' As of 1 9 7 1 ,  h a d  you b e e n  i n v o l v e d  i n  t h e  

p r i v a t a - p r a c t i c e  of medicine a t  all? 

A N O  

Q A B  of 1 9 7 1 ,  were you B o a r d  c e r t i f i e d  i n  a n y  

I 

CHARLES A .  HOWARD & ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  ALABAMA 

- - - - - _ __- - - _____- - - ____- - _ I_- - - - - - - - '--  
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specialty? 

- .  A NO e 

Q What did you decide to do after that? 

A I then went to Washington University in Ste 

Louis, 

Q For what purpose? 

A To do a pediatric residency. 

Q Why d i d  you decide to do that? 

A Well, because I thought it was the best 

pediatric residency at that time, 

Q How long w.8 it supposed to last? 

A A year. 

Q D i d  you complete it? 

A Y a s ,  I d i d .  

Q Was that in '721 

A Yes. 

Q ,And w h a t  did you decide to do after that? 

A Then I did a year of adult neurology at 

Washington University at Barnes Hospital. 

Q Why did you decide to do that? 

A ,,Because I wanted to becone a neurologist. 

Q Did you complete that? 

A Yes .  

CHARLES A. HOWARD & ASSOCIATES, P ,  0. BOX 1971, M O B I L E ,  ALABAMA 
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Q I n  w h a t  year? 

A I g u e s s  1973. . .  

Q As of 1973 were you B o a r d  c e r t i f i e d  i n  a n y  

f i e l d s ?  

A No 

Q What  d i d  y o u  d e c i d e  t o  do a f t e r  that? 

A Then I d i d  two y e a r s  o f  p e d i a t r i c  n e u r o l o g y ,  

8 And why d i d  you  d e c i d e  t o  d o  t h a t ?  

A B e c a u s e  X v a n t e d  t o  be a p e d i a t r i c  

n e u r o l o g i s t .  

Q Where  d i d  you do i t?  

A A t  S t .  L o u i s .  

Q Who was i n  c h a r g e  of t h a t  program? 

A Dr. P h i l i p  Dodge. 

Q He’s w i t h  W a s h i n g t o n  U n i v e r s i t y ?  

A Y e s .  

Q ,Has h e  t h e  p e r s o n  d i r e c t l y  responsible f o r  

y o u r  t r a i n i n g  o r  was t h e r e  someone else? 

A B e t ’ s  t h e  o n e  t h a t ‘ s  d i r e c t l y  responsible. 

Q Were t h e r e  o t h e r s  i n v o l v e d ,  too? 

A _ - W e l l ,  t h e y  have 21 n e u r o l o g i s t 8  on t h e  s t a f f .  

So y e s .  

Q And when d i d  you  c o m p l e t e  t h a t ?  

CHARLES A. HOWARD & ASSOCIATES, p ,  0, BOX 1 9 7 1 ,  M O B I L E ,  ALABA,?” 
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to move. I had no other problems. 

What was the dean's name? Q 

A He's since resigned. I can't recall his name. 

0 Did you have any other disagreements with the 

dean that you recall? 

A No . 
Q When did you leave the University of Arkansas? 

A I believe 1978. 

Q And where  did you go? 

A I came to Mobile. 

Q And what did you do? 

A I did pediatric neurology. I was on the staff 

at the University of South Alabama and also in private 

practice. 

. .  

Q Were you in p r i v a t e  practice on your own or 

with a group? 

A ,No. I vas basically on my own. I shared an 

o f f i c e  with in - adult - n e u r o l w i s t . -  

Q What was his name? 

-__. ___-- 
- - 

Dr. Green .  - A 

Q --What's his f i r s t  name? 

Robert e 
L. A 

Q How long did you have that arrangement? 

I f  
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A A i  think, g i v e  or take a 

few months. . .  

Q D i d  you a l l  take calls for each other? 

A Yes 

Q When d i d  that cease? 

A Somewhere after a year. 

Q What d i d  you do  then? 

A I joined two other neurologists here, 

Q Are they in the Neurologic Center? 

A Y e s  . 
Q And what year was that? 

A 1 guess somewhere in '79, '80. Somewhere 

around that time. 

Q Have you been with the Neurology Center.ever -- 

since? 

A Y e s ,  I have. 

Q ,Have you had any absences f rom the Neurology 

Center? 

A I don't understand what you mean. 

Q Hive you taken a leave of absence or taken 

time o f € - f o r  any reason other than vacations? 

A They  won't let me. 

Q Prior to 1980, Dr. Chalhub, had you done any 

. 

CBARLES 'A. HOWARD 1 ASSOCIATES, p .  0. BOX 1971, MOBILE, ALABAMA 
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c o n s u l t a t i o n  work f o r  d e f e n d a n t o  i n  medica l  n e g l i g e n c e  

c a s e s ?  

A It's h a r d  t o  remember t h a t  f a r  b a c k .  There 

may h a v e  been a n  occas iona l  caoe, b u t  X j u s t  c a n ' t  s a y .  

T h e r e  may h a v e  b e e n  one or two cases,  b u t  c e r t a i n l y  I 

d o n ' t  b e l i e v e  t h a t  I was involved.  

Q A p p r o x i m a t e l y  how many cases d o  you t h i n k  t h a t  

y o u ' v e  o f f e r e d  t e s t i m o n y  i n  o r  g i v e n  e x p e r t  o p i n i o n s  

i n ,  D r .  C h a l h u b ,  i n  w h i c h  there were claims o f  

o b s t e t r i c a l  n e g l i g e n c e ?  

A You mean a s  a d e f e n s e  e x p e r t  or a s  a 

p l a i n t i f f ' s  e x p e r t ?  

Q E i t h e r  way. 

A A g a i n ,  I ' d  j u s t  have  t o  g i v e  you a b a l l p a r k  

f i g u r e .  B e c a u s e  i t ' s  h a r d  t o  -- i t  g e t s  d i f f i c u l t  

b e c a u s e  wa d o  c h i l d  a b u s e  a n d  t h e r e  a r e  o t h e r  cases 

which  yo? g e t  i n v o l v e d  w i t h ,  DPS a n d  so f o r t h .  So 

s o m e t i m e s  i t ' s  h a r d  t o  s e ; ? a r a t e  t h o s e .  And I c a n ' t  i n  

my mind k e e p  t h o s e  d i f f e r e n t .  But I u s u a l l y  g i v e  about - ,.- - 

a n y w h e r e  f rom t h r e e  t o  f i v e  d e p o s i t i o n s  a y e a r .  And ----_ -- --- -- 
maybe hpLf of - t h o s e  -.. are  - obste_f_r$_c_al _.- c a s e ? .  So that's 

a b o u t  t h e  c l o s e i s t  I c o u l d  come. 

Q Two t o  t h r e e  d e p o s i t i o n s  a year i n  
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obstetrical? 

Yeah, two to three, probably. Again, I don't 
- .  

A 

know. And again, let me c l a r i f y  it, I don't give 

expert testimony in obstetrical cases, I give it in 

neurological problems. 

- 

Q What does that mean? 

A It means just what X said. 

MR, PENXCKI 

He's not an expert in OB. 

MR. KULLHAN: 

I appreciate your testimony, HI. Pcnick. 

A Yeah1 that's exactly right, I'm not an 

obstetrician. So I do n e t  testify u s  an obstetrician. 

MR. KULLHANg 

- 
-. - ---I___ 

--.  

0 Is it your testimony, Br, Chalhub, that you 

have never offered testimony or expert o?inion as to 

the standard of care of an obstetrician? 

A To the best of my knovledge. Certainly I 

think that sne makes comments concerning certain 

procedurar and things dona in the total reflection of a 

case. But no, I've never testified as an obstetrical 

expert. 

Q Isn't it true, Dr, Chalhub, that you h a v e  

------I__. 
.-I------ ..---_ __  

c_- 

- 
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Q 

A 

D i d  you  g i v e  a d e p o s i t i o n  i n  t h a t  case? 

Y e s ,  I d i d .  - .  

Q Did you t e s t i f y  a t  t r i a l ?  

A No. It '5 not gone t o  t r i a l .  

Q A t  t h e  d e p o s i t i o n ,  did you t e s t i f y  t h a t  i t  was 

y o u r  o p i n i o n  t h a t  t h e  o b s t e t r i c i a n  d e v i a t e d  from t h e  

s t a n d a r d  of care? 

A T h i s  w a s  t h r e e  o r  f o u r  years ago, I'd have t o  

go back a n d  look a t  i t .  A 8  I r e c a l l ,  I u s u a l l y  d o n ' t  

g e t  o u t  of my a r e a  of e x p e r t i s e .  So I would p r o b a b l y  

have t e s t i f i e d  on c a u s a t i o n ,  

Q I s n ' t  i t  t r u e  t h a t  you t e s t i f i e d  t h a t  the 

o b s t e t r i c i a n  d e v i a t e d  from t h e  s t a n d a r d  o f  c a r e7  

A I ' d  h a v e  t o  go b a c k  a n d  look a t  it. I j u s t  

d o n ' t  know. 

Q W a s n ' t  t h a t  y o u r  o p i n i o n ?  

MR. PENICK! 

I t h i n k  h e ' s  a n s w e r e d  t h a t .  

A I ' v e  t r i e d  to tell you t h a t  I c a n ' t  t e l l  you 

e x a c t l y .  f ' d  h a v e  t o  go b a c k  a n d  l o o k  a t  t h e  

d e p o s i t i o n .  My o p i n i o n  was t h a t  t h e  problem a t  b i r t h  

i n  t h a t  c h i l d  vas  c a u s e d  as  a r e s u l t  o f  the d e l i v e r y .  

XR.  KULLMAN: 

CHARLES A. HOWARD & ASSOCIATES, P. 0. BOX 1971, H O B I L E ,  ALABX.M,; 
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Q D o  you  r e c a l l  t h a t  y o u r  o p i n i o n  w a s  t h a t  t h e  

o b s t e t r i c i a n  h a d  d e v i a t e d  from t h e  s t a n d a r d  of care? 

A I d o n ' t  r e ca l l .  If you'll give me the 

d e p o s i t i o n ,  I ' l l  be g l a d  t o  look at it. 

Q DO you  r e c a l l  a n y  o t h e r  cases where you've 

o f f e r e d  o p i n i o n s  as t o  the s t a n d a r d  of care r e n d e r e d  by  

a n  o b s t e t r i c i a n ?  

A You mean t h a t  t h e y  d e v i a t e d ?  

Q O r  t h e y  d i d n ' t .  

Yeah. I t h i n k  t h a t  I've t e s t i f i e d ,  an I s a i d ,  . -  . _  
A 

s e v e r a l  t i m e s  per y e a r  i n  terms of c a u s a t i o n .  I'm 

s o r r y .  Maybe 1 d i d n ' t  u n d e r s t a n d  the q u e s t f o n .  Can 

.- . ..- - 

Y O U  r e a d  t h e  q u e s t i o n  a g a i n  f o r  me? 

(REQUESTED PORTION OF R E C O R D  READ.) 

A N o .  A s  I s a i d  -- I'm sorry, I d i d n ' t  

u n d e r s t a n d  t h e  q u e s t i o n .  I u s u a l l y  d o n ' t  t e s t i f y  i n  

t e r m s  o f , t h e  s t a n C a r d  of  c a r e  of a n  o b s t e t r i c i a n .  

M a i n l y  as a p e d i a t r i c  n e u r o l o g i s t  i n  terms of 

c a u s a t i o n .  

HR. KULLHANr 

Q . . B u t  do you r e c a l l  o t h e r  c a s e s  vhere y o u  have 

o f f e r e d  t h e  o p i n i o n  w i t h  r e s p e c t  t o  t h e  s t a n d a r d  of 

care of t h e  o b s t e t r i c i a n ?  

CHARLES A. HOWARD i ASSOCIATES, p .  0. B O X  1971, MOBILE, ALABA*'G 
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Q 

A 

Q 

A 

Q 

A 

No, not right now, 

Do you know an attorney named Quiggle? 

Y e s .  Okay, T h e r e  was an additional case. 

Who was Hr. Quiggle? 

He's an attorney I t h i n k  from North Little 

DO you know M r .  Quiggle? 

NO 

Have you consulted with Hr. Quiggle? - 
By telephone, 

What was that case about? 

That was an obstetrical case that he asked me 

to review. And I told him that I did not think that 

the problems at birth were r e l a t e d  to the child's 

problems. 

Q Did you offer opinions with respect to the 

standard-of care of the obatetrfcian? 

A Again, that's a long time ago. I don't 

recall. But as I recall, t o  the best of my knowledge, 

I had t o l d  him that I did not feel that the problems 

t h a t  the-child had were a result of the birth, 

Q Bid you offer an opinion wfth respect to the 

standard of care of the obatetrfcian? 

- 

-_---- - - ~ 

- ---- -_- - -___ - 
- 

C H A R L E S  A ,  HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALXBA?U 
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A I d o n ' t  know. 

Q Any o t h e r  cases t h a t  you r e c a l l  w h e r e  you 

e x p r e s s e d  a n  o p i n i o n  w i t h  r e s p e c t  t o  t h e  s t a n d a r d  of 

care of an o b s t e t r i c i a n ?  

MR. PENICR: 

Object t o  t h e  ume of t h e  word ' o t h e r .  i n  t h e  

q u e s t i o n  mince  Dr. C h a l h u b  has t e s t i f i e d  he d o e s  n o t  

r e c a l l  i n  e i t h e r  of t h o s e  o t h e r  t w o  cases w h e t h e r  o r  

no t  h e  t e s t i f i e d  a b o u t  o b s t e t r i c a l  s t a n d a r d s  of care .  

A Not t h a t  1: c a n  r e c a l l  r i g h t  n o w .  I j u s t  

f o r g o t  About  Mr. Quiggle. Because I t h i n k  t h a t  was t h e  

case t h a t  I t o l d  him I d i d n ' t  t h i n k  t h e r e  was a n y  

r e l a t i o n s h i p  b e t w e e n  t h e  b a b y ' s  p r o b l e m s  a n d  t h e  

p r o b l e m s  a t  b i r t h .  

MR. KULLMANt 

Q What a b o u t  a n  a t t o r n e y  named B e l l i ?  Did you 

e v e r  do 8ny  c o n s u l t a t i o n  for him? 

A Y e s .  

P What k i n d  of case? 

A I t  w a s  a c h i l d  t h a t  I t r e a t e d  h e r e  i n  Mobile, 

The n a m e -o f  t h e  b a b y  is Amanda A r r i n g t o n .  

Q Does t h a t  i n v o l v e  c la ims of o b s t e t r i c a l  - 
*- 

n e g l i g e n c e ?  
/- 

CHARLES A .  HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALASAM; 
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A 

Q Were they neurologists? 

A No. 

Q What was their specialty? 
/. 

A They were neonatologists. 

Q Did you offer testimony with respect to 
__c_ 

whether or not they deviated from the standard of care? 

A Again, X'd have to go back and look at the 

deposition. As I recall, a g a i n ,  it was mostly in terms 

of causation a a  to whether the cardiac arrest wa8 
\ 

related to the chfld'r problem#. 

Q Didn't you a l s o  testify that in your  opinion, 
-.-.- .-------I-- -._. ~ - --- 

t h e  physicians had n o t  deviated from the standard of 

care? 

A I don't know. I'd have to get the deposition 

and see exactly what I stated so that we could be 

accurate, 

Q What about Mr. Reynolds? 

A Well, I have reviewed a case for him that I've 

not g iven  I deposition in nor testified, 

0 ,Have you given an opinion as to the standard 

of care of t h e  doctor involved? 

A Not in terms of tho doctor. In terms of 

CHARLES A. HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABAI4.4 
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causation. 

Q My question is with respect to the doctor. Xs 

the doctor an obstetrician? 

A Y e s ,  Re is. 

Q And have you given him an opinion as to 

whether or not the doctor deviated from t h e  standard of 

care? 

A As I told you before, I usually don't testify 

in terms of vhether an obstetricfan does his job 

appropriately. And what I usually review is vhethtr 

the problem that the child had is related to the inrrult 

or the allegations of insult, 

Is it your testimony, Dr. Chalhub, that you - 0 

don't offer opinions as to the standard of care of 

obstetricians or neonatologists? 

A No, I didn't nay that. I raid of 

- 
-.-. .--- . .. - 

obstetricians, I don't testify as to whether an 

obstetrician delivers a baby appropriately. NOW, there 

arc certain areas, as I am a pediatrician and take care 

of babies, that I think I am able to state in terms of 

a standard of care of certain care rendered by 

neonatologists. And when that's the case and I feel 

that I h a v e  the ability to do that, I do it. 
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Q You've  t e s t i f i e d  w i t h  r e s p e c t  t o  t h e  s t a n d a r d  

of care  of i n f a n t  r e s u s c i t a t i o n ?  

A Yes,  f b e l i e v e  so. 

Q D i d  t h a t  case i n v o l v e  (L n e u r o l o g i s t ?  

A I d o n ' t  know. I t h i n k  t h e  o n l y  case t h a t  I 

c a n  r e c a l l  r i g h t  now i s  t h e  case w i t h  Mr. E v a n s ,  

d o n ' t  t h i n k  a n e u r o l o g i s t  was i n v o l v e d .  

Q Have you ever t e s t i f i e d  f o r  t h e  p l a i n t i f f  t h a t  

i n  y o u r  o p i n i o n ,  t h e  p h y s i c i a n s  r e n d e r i n g  a n  i n f a n t  

r e s u s c i t a t i o n  h a d  dev i a t ed  from t h e  s t a n d a r d  of care?  

I 

A I j u s t  d o n ' t  r e c a l l .  I mean ,  f may h a v e ,  

Q X s n ' t  it t r u e f  D r .  C h a l h u b ,  t h a t  when y o u ' v e  

b e e n  c o n t a c t e d  b y  c l a ims  r e p r e s e n t a t i v e s  f o r  S t .  P a u l  

I n s u r a n c e  Conqany,  you h a v e  g i v a n  them o p i n i o n s  a s  t o  

w h e t h e r  o r  n o t  t h e  p h y s i c i a n  i n v o l v e d  h a d  d e v i a t e d  from 

t h e  s t a n d a r d  o f  care?  

A - A s  I s a i d ,  u s u a l l y  t h a t * s  n o t  t h e  ca se .  

U s u a l l y  I vi11 t e s t i f y  on  my knowledge  a n d  a r e a  of 

e x p e r t i s e .  And t h a t ' s  u s u a l l y  i n  c a u s a t i o n .  

Q X s n ' t  i t  t r u e  t h a t  you h a v e  o f f e r e d  t o  c l a i m s  

r e p r e s e n t a t i v e s  of St. P a u l  t h e  o p i n i o n  t h a t  a 

p h y s i c i a n  i n v o l v e d  i n  a case i n  w h i c h  t h e y  are i n v o l v e d  

h a o  d e v i a t e d  f r o s  t h e  s t a n d a r d  of c a r e ?  

CHARLES A. HOWARD & ASSOCIATES, P. 0. BOX 1 9 7 1 ,  M O B I L E ,  ALADAX.4 
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A C e r t a i n l y  i n  o t h e r  p h y s i c i a n s  whe re  I feel 

like I'm a b l e ,  as I ' v e  t o l d  you, t o  comment o n  t h a t ,  

s u r e l y .  B u t  as  I've t o l d  you a g a i n ,  I d o n ' t  u s u a l l y  

review cases f o r  c la ims r e p r e s e n t a t i v e s ,  I t ' s  u s u a l l y  

for a t t o r n e y s .  

Q H a v e n ' t  y o u  commented on t h e  s t a n d a r d  of c a r e  

i n  t h i s  case? 

A I d o n ' t  u n d e r s t a n d  w h a t  y o u  mean by t h e  

q u e s t i o n .  

0 H a v e n ' t  y o u  commented o n  the s t a n d a r d  of c a r e  

r e n d e r e d  b y  D r .  Moorman i n  t h i s  case? 

A f h a v e n ' t  commented before a t  all. 

Q You h a v e  n e v e r  commented t o  anyone  a n y  o p i n i o n  

a s  t o  t h e  s t a n d a r d  of ca re  r e n d e r e d  by D r .  Moorman i n  

t h i s  c a s e ;  i o  t h a t  y o u r  t e s t i m o n y ?  

A I have  s t a t e d  i n  t h i s  case i n  t e r m s  of w h a t  I 

t h i n k  i n - t e r m s  of c a u s a t i o n  of t h i s  C h i l d ' s  p r o b l e m .  

Q I u n d e r s t a n d  t h a t ,  Is i t  y o u r  t e s t i m o n y  that 

you  h a v e  n e v e r  commented o n  the s t a n d a r d  of c a r e  

r e n d e r e d  by Rr. Moorman i n  this case  t o  a n y o n e ?  

A ..Not t o  my knowledge .  

Q S i n c e  b e i n g  a s k e d  t o  c o n s u l t  i n  this c a s e t  Dr. 

C h a l h u b ,  h a s  M r .  P e n i c k  o r  o t h e r  members of his firm 
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a s k e d  you  t o  l o o k  a t  a n y  o t h e r  c a s e s ?  

A I h a v e  l o o k e d  a t  a case w i t h  Mr. Penick a n d  

a n o t h e r  a t t o r n e y .  And f d o n ' t  know whether it was 

b e f o r e  t h i s  case o r  a f t e r  t h i s  case. I t  was 

a p p r o x i m a t e l y  t h e  same t i m e .  

Q What d i d  t h a t  o t h e r  case i n v o l v e ?  

A P ' 1 1  h a v e  to t h i n k .  I b e l i e v e  it was a 

newborn ,  b u t  I j u s t  c a n ' t  remember  t h e  s p e c i f i c s .  I 

t h i n k  t h e  name of t h e  c a ~ e  was B l a c k w e l l .  

0 Did you t e s t i f y  i n  t h a t  c a s e ?  

A No, I d i d n ' t .  

Q Did y o u  g i v e  M r .  P e n i c k  a r e p o r t  i n  that c a s e ?  

A A v e r b a l  r e p o r t .  

Q Did you  g i v e  him a v e r b a l  r e p o r t  a s  t o  

c a u s a t i o n ?  

A I believe I d i d .  

Q ,And w h a t  was y o u r  report? 

A Well, I c a n ' t  remember t h e  case 6 0  I c a n ' t  

t e l l  you.  

Q D i d  you g i v e  him a v e r b a l  r e p o r t  w i t h  r e s p e c t  

t o  t h e  standard of care? 
4 -  

A I d o n ' t  b e l i e v e  s o .  

Q Have you ever g i v e n  a n  o p i n i o n  as t o  t h e  

~ 

CHARLES A .  HOWARD & ASSOCI'ATES,  P. 0. BOX 1971, MOBILE, ALAEAMA 
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s t a n d a r d  o f  care  r e n d e r e d  by a n e u r o s u r g e o n ?  

A Yes, I h a v e .  

Q You're n o t  a n e u r o s u r g e o n ,  are you?  

A NO. 

Q Have you  eve r  c o n s u l t e d  i n  a n y  cases i n  which  

t h e  p l a i n t i f f s '  law firm of Cunningham, Bounds h a s  been 

i n v o l v e d  i n  Mobile? 

A X d o n ' t  u n d e r s t a n d  w h a t  you  mean by c o n s u l t e d .  

Q Have you ever g i v e n  o p i n i o n s  i n  m e d i c a l  

n e g l i g e n c e  c a s e s  i n  w h i c h  t h a t  firm has been i n v o l v e d ?  

A Y e s ,  f h a v e .  

Q Can you recall t h e  l a s t  one? 

A Y e s ,  I do, 

Q What d i d  t h a t  i n v o l v e ?  

A T h a t  vas a c h i l d  t h a t  h a d  pyloric s t e n o s i s  ab 

age four  t o  s i x  w e e k s ,  I b e l i e v e ,  a n d  h a d  a c a r d i a c  

a r r e s t .  I 

Q Did you o f f e r  t e s t i m o n y  as t o  t h e  s t a n d a r d  of 

care  r e n d e r e d  by t h e  p h y s i c i a n s  i n  t h a t  c a s e ?  

A Again, I t h i n k  it w a s  m o s t l y  i n  t e rms  of v h a t  

caused  t h e  c a r d i a s  a r r e s t .  I c a n ' t  r e c a l l .  I ' d  h a v e  

t o  g e t  t h e  t e s t i m o n y  out t o  see e x a c t l y  w h e t h e r  I made 

t h a t  s t a t e m e n t .  T h a t  W A S  a good w h i l e  a g o .  
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Q Did you h a v e  a n  o p i n i o n  a8 t o  t h e  s t a n d a r d  of 

care r e n d e r e d  b y  t h e  p h y s i c i a n s  i n  t h a t  case? 

A I d i d .  I c a n ' t  remember w h e t h e r  t h e y  had 

a s k e d  m e  t h a t  q u e s t i o n  8 p e c i f i c a l l y .  

Q Did you  o f f e r  t h a t  o p i n i o n  t o  t h e  a t t o r n e y  who 

c o n s u l t e d  y o u ?  

A Yes,  I d i d .  

Q Any o t h e r  cases t h a t  you  r e c a l l  i n v o l v i n g  t h a t  

firm? 

A A g a i n ,  r i g h t  now j u o t  t o  name them -- if you 

h a v e  t h e m  i n  mind ,  X'd be g l a d  t o  c o m e n t  on  them.  Bu t  

t h e y ' r e  t h e  b i g g e s t  firm i n  t h i s  town.  So t h e r e  may 

h a v e  b e e n  o t h e r  c a s e s .  And most of t h o s e  h a v e  b e e n  my 

p a t i e n t s  t h a t  I t a k e  ca re  of, So X c a n ' t  r e a l l y  tell 

y o u .  So I d o n ' t  w a n t  t o  b e  i n a c c u r a t e .  B u t  i f  you 

h a v e  t h e  names ,  I'll b e  g l a d  t o  t r y  t o  r e c a l l  t h e m  f o r  

you. . 
Q No, I d o n ' t  h a v e  any  names, sir. 

A I t h i n k  t h a t ' a  t h e  o n l y  case  t h a t  I h a v e  

t e s t i f i e d  w i t h  t h a t  firm, t o  my knowledge .  NOW, t h e r e  

c o u l d  be-others. But r i g h t  now t h a t ' s  t h e  one t h a t ' s  

b e e n  m o s t  r e c e n t .  

Q Have you ever r e v i e w e d  f a t a l  h e a r t  m o n i t o r  

CHARLES A. HOWARD ASSOCIATES, p ,  0. BOX 1 9 7 1 ,  M O B I L E ,  A L A B X G .  
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tracings €or an attorney? 

A No 0 

Q Arc you sure of that? 

A Y e s .  I mean, I ' m  not an expert in fetal 

monitoring. So I don't review them, 

Q Have you r e c e i v e d  training a8 a 

neuropathologirt? 

A Y e s .  

Q How much? I 
A Four months, 

Q Where? 

A At Washington University, 

Q Bo you feel that you're qualified as an e x p e r t  

in neuropathology? 

A No, I ' m  not a neuropathologist. But as a 

neurologist and individual that deals with looking at 

pathology in various disease states, one ha5 a certain 

amount of expertise. And it depends on that particular 

d i s e a s e  that you@re involved in. And in some of those 

instances, I feel quits competent to look at pathology 

and make-comments. It'a the same way with 

neurosurgical procedures. If you're involved in them 

and you know them, then you are a b l e  to comment on 

. -  
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c e r t a i n  s t a n d a r d s  w i t h i n  t h a t  area.  

Q What a b o u t  n e u r o r a d i o l o g y ?  Have you r e c e i v e d  

t r a i n i n g  i n  n e u r o r a d i o l o g y ?  

A Yes. You rece ive  t r a i n i n g  a11 t h r o u g h  y o u r  

n e u r o l o g i c a l  r e s i d e n c y  i n  n e u r o r a d i o l o g y .  

Q D o  you c o n s i d e r  y o u r s e l f  a n  e x p e r t  i n  

n e u r o r a d i o l o g y ?  

A Well, I'm n o t  a n e u r o r a d i o l o g i s t .  B u t  I h a v e  

a g r e a t  d a a l  o f  e x p e r t i s e  w i t h i n  t h a t  a rea .  

Q D o  you hava a n y  g r e a t e r  t r a i n i n g  i n  

n e u r o r a d i o l o g y  t h a n  a n y o n e  e l s e  who ' s  e v e r  g o n e  t h r o u g h  

a f e l l o w s h i p  i n  n e u r o l o g y  a n d  p e d i a t r i c  n e u r o l o g y ?  

A I c a n ' t  comment o n  t h a t  b e c a u s e  I d o n ' t  know 

what y o u ' r e  c o m p a r i n g  i t  t o .  

0 Have you h a d  a n y  a d d i t i o n a l  t r a i n i n g  i n  t h e  

field of n e u r o r a C i o l o g y  t h a t  o n e  would n o t  e x p e c t  a n y  

other p e d i a t r i c  n e u r o l o g i s t  t o  have h a d ?  

A E v e r y  t r a i n i n g  p r o g r a m  is d i f f e r e n t .  So X 

c a n ' t  a n s w e r  t h a t  q u e s t i o n .  I d o n ' t  know w h a t  e v e r y  

o t h e r  p e d i a t r i c  n e u r o l o g i s t  h a s  e v e r  h a d .  

Q .Have you had a n y  a d d i t i o n a l  t r a i n i n g  i n  t h e  

field o f  n e u r o r a d i o l o g y  since you c o m p l e t e d  y o u r  

t r a i n i n g  in p e d i a t r i c  n e u r o l o g y ?  
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A Yes.  It's a continuing education ?rocess. 

One goes to conferences. One attends conferences. One 

continues to take training in those areas.  

Q Rave you received any certificates or any 

other indication of any completion of any other courses 

fn the field of ncuroradiology o i n c c  you completed your 

pediatric neurology fellowship? 

A Y e s ,  I have. 

Q In what? 

A They're just reviews of neuroradiology, 

Q What certificates have you received? 

A That's since 1971, I just can't tell you that 

right now. 

Q When was the last time you received such a 

certificate? 

A I don't know. 

Q -In 1985, Dr. Chalhub, can you tell me how many 

times you have reviewed cases involving brain damage6 

babies? 

A There'B no way for m e  to tell you that, 

Q _Other than t h i s  case, can you think of any 

other cases that you've reviewed? 

A Yeah. I mean, there are other cases. You 

CYARLES A .  HOWARD I ASSOCIATES, p ,  0. BOX 1971, M O B I L E ,  A i A B A X . 1  
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know, aga in ,  the specifics are hard to relate u n l e s s  

have the cases there. 

Q Well, do you recall any of them that you 

reviewed? 

MR, PENICK: 

In 119853 

NR, KULLMANr 

Y e s .  

A And you're talking about just brain damaged 

newborno or such a0 in the Cane of Hr, Evans? 

X 

Q 

A 

talked 

firm. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

names. 

Either one. 

Well,  f recall that case, as we've  already 

about. X recall the case  of the Cunninghan 

What case was that? 

The case you had a s k e d  m e  about, 

What was the name of tha patient? 

Xfnklt , 

Hlnkle. H-I-N-K-L-E? 

That's c o r r e c t .  

-Any other.? 

T h e r e  are others. X can't just g i v e  you those 

I don't keep a record. 

22 

23 
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Q Do you know anything about f e t a l  heart monitor 

tracings? 

MR. PENICK! 

I don't know whAt you mean by anything. 

That's a very vague question. I object to the form of 

the q u e s t i o n .  If you can answer it, Doctor, go ahead. 

A No, I can't answer the question. 

MR, KULLMANI 

Q Do you know 8omething about fetal heart 

monitor tracings? 

MR. PENICK: 

Same objection, 

A What do you mean by something? 

MR. KULLHAN: 

0 What do you know about them? 

MR. BENICK# 

I can't let him answer that q u e s t i o n .  If you 

18 1 could be more specific, I'll let h i m  answer. I I 

MR. KULLMAN: 
l9 I 
20 

21 

2 2  

23 

Q Do you know what fetal heart monitoring is 

meant to-demonstrate7 

A Yes. 

Q What in that? 

CEARLES A ,  HOWARD L ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  ALABAMA 
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B e c a u s e  I n e e d  t o  know a n d  I t h i n k  t h e  d o c t o r  does, 

t o o ,  o n e ,  w h e t  do you mean b y  p e r i n a t a l  p e r i o d ?  t w o ,  a t  

11 

12 

13 

14 

15 

o r  p a r t i c u l a r  q u e s t i o n ,  a s k  h im,  I o b j e c t  a n d  I ' m  

i n s t r u c t i n g  t h i s  w i t n e s s  n o t  t o  answer  t h e  q u e s t i o n .  

HR, KULLMIIN; 

Q Dr, C h a l h u b ,  a re  y o u  aware of some commonly 

d e s c r i b e d  f e t a l  h e a r t  p a t t e r n s ?  

A Which o n e s 9  

Q Any . 
m. PENXCX: 

I make t h e  name o b j e c t i o n ,  Doctor, i f  you c a n  

a n s w e r  t h a t  q u e s t i o n  0- 

I 

A I: c a n ' t  anmver  it. 

0 T h a t ' s  f i n e .  What t y p e s  of p a t h o l o g i c  c h a n g e  
I 

c a n  h y p o x i a  fra t h e  p e r i n a t a l  p e r i o d  cause i n  t h e  f e t a l  

b r a i n ?  I 
1 6  1 MR. PENICK: 

1 7  - L e t  m e  o b j e c t  t o  t h e  form of t h e  q u e s t i o n .  

21 

2 2  

w h a t  s t a g e  of g e s t a t i o n ;  a n d  t h r e e ,  a n y  o t h e r  f a c t o r s  

a b o u t  t h e  p r e g n a n c y  o r  a b o u t  t h e  f e t u s  t h a t  m i g h t  be 

u n u s u a l  o r  a b n o r m a l .  

23 1 MR, KULLMAN: 

CXARLES A .  HOWARD 1 ASSOCIATES, P a  0. BOX 1971, MOBILE, ALABAM$ 
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Would you  r e a d  b a c k  my q u e s t i o n  t o  Dr, 

C h a l h u b ?  

(REQUESTED PORTION O F  RECORD R E A D , )  

MR. PENICK: 

Doctor ,  if you can answer  t h a t  q u e s t i o n  as 

s t a t e d  0- 

A No, I c a n ' t  answer  it as  s t a t e d .  B e c a u s e  

t h e r e  are too  many v a r i a b l e s .  And o n e  h a s  t o  know t h e  

g e s t a t i o n  of t h e  f n f a n t ,  One has t o  know t h e  t y p e  of 

b i r t h  process a n d  t h e  p r o b l e m s  causing t h e  h y p o x i a .  

One h a s  t o  know the r e l a t i v e  degree of hypoxia 8r 

i s c h e m i a ,  w h e t h e r  i s c h e m i a  is invo lved .  T h e r e  are j u s t  

t o o  many v a r i a b l e s .  If you w a n t  t o  b e  s p e c i f i c ,  t h e n  

we c a n  t a l k  i n  t e rm8 of a t y p e  of i n f a n t  i n  a g i v e n  

s i t u a t i o n  w i t h  a g i v e n  s e t  of f a c t s .  

HR. RULLXAN: 

Q 

p e r i n a t a l  p e r i o d  c a u s e s  t h r e e  b a s i c  t y p e s  of p a t h o l o g i c  

c h a n g e  i n  t h e  f e t a l  b r a i n ?  

A What a r e  t h e  t h r e e  b a s i c  t h i n g s  t h a t  y o u ' r e  

t a l k i n g  a b o u t ?  I c a n ' t  agrac i2 I d o n ' t  know w h a t  t h e y  

a re .  

Q Do you  a g r e e  w i t h  t h e  s t a t e m e n t ?  

- Would you agree t h a t  h y p o x i a  o c c u r r i n g  i n  t h e  

CHARLES A. HOWAXD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABAXA 
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A NO 

THE WITNESS: 

Let's t a k e  a short break. 

( A  DISCUSSION WAS BELD OPF THE 

RECORD. ) 

MR, XULLMAN8 

Q Dr. Chalhub, have you ever been involved in an 

investigation by t h e  District Attorney's office here? 

A Yes. 

'0 What was that about? 

A What are you referring to? 

Q Well, hov many investigations have you been 

involved in? 

A Well,  I don't even know whether it was a n  

investigation. 

in that I believe one of the witnesses stated that they 

felt that in moms way I had inhibited his testimony, 

which of couree was totally untrue. I n  fact, I never 

talked to the witness. 

Q Was the witness a physician? 

A . - Y e s .  

Q What was the physician's name? 

A D r .  Chartrand. 

There was a case in which I te'stified 

CHARLES A.  ROWARD & A S S O C I A T E S ,  P. 0. BOX 1971, MOBILE, ASABAME. 
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Q W h a t ' s  h i s  f i r s t  name? 

A I d o n ' t  remember. 

Q How d o  y o u  s p e l l  h i s  l a s t  name? 

A C-H-A-R-T-R-A-N-D. 

Q Where does Dr. C h a r t r a n d  p r a c t i c e ?  

A He p r a c t i c e s  h e r e  i n  Mobile, 

Q What k i n d  of p h y s i c i a n  is he? 

A He'r a p e d i a t r i c i a n .  

Q Did y o u  t e s t i f y  i n  a CASC i n  w h i c h  D r .  

C h a r t r a n d  a l s o  t e s t i f i e d ?  

A Yes.  

Q Is t h a t  a case we've t a l k e d  a b o u t  p r e v i o u s l y ?  

A I: d o n ' t  remember w h e t h e r  w e  d i d  o r  n o t .  

Q What d i d  that case  i n v o l v e ?  

A I t  w a s  a c h i l d  t h a t  came t o  a n  e m e r g e n c y  room 

t h a t  h a d  pneumon ia  a n d  s u b s e q u e n t l y  d e v e l o p e d  

m e n i n g i t i s  s e p s i s  and shock and d i e d ,  

Q Were you  c o n s u l t e d  i n  t h a t  case? 

19 1 A I was a s k e d  to r e v i e w  t h e  f i l e ,  y e s .  

By whom? 

-By M r ,  R e e v e s .  

2 2  

23 

0 Is h e  a d e f e n s e  a t t o r n e y ?  

A Yes. 

I I 

CRARLES A.  HOWARD i ASSOCIATES, P. 0. BOX 1971, MOBILE' A L X 3 i W A  
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Q D i d  you t e s t i f y  i n  t h a t  case? 

A T h r e e  t i m e s .  

Q D i d  you offer a n  o p i n i o n  a s  t o  t h e  s t a n d a r d  of 

c a r e  r e n d e r e d  b y  t h e  p h y s i c i a n s  f n  t h a t  case? 

A Y e s .  I d i d .  

Q What p h y s i c i a n 8 3  

A The e m e r g e n c y  room p h y s i c i a n .  

Q A r e  you Board c e r t i f i e d  i n  emergency  room 

medic  i n e ?  

A No. B u t  X'm B o a r d  c e r t i f i e d  in n e u r o l o g y  a n d  

p e d i a t r f s n  a n d  q u i t e  c o m p e t e n t  t o  s p e a k  on t h e  a r e a  o f  

b a t t r i a l  m e n i n g i t f s  s i n c e  t h a t ' s  my a r e a  of research. 

Q What was t h e  name of t h e  p l a i n t i f f  i n  t h a t  

case? 

A I d o n ' t  r e c a l l  now. 

Q And why w a s  the D i s t r i c t  A t t o r n e y  i n v o l v e d ?  

A - 1  r e a l l y  d o n ' t  know. I b e l i e v e  t h a t  D r .  

C h a r t r a n d  h a d  f e l t  t h a t  i n  some way he waa  i n h i b i t e d  

w i t h  h i o  t e e t i r n o n y .  B u t  h e  t e s t i f i e d  t h r e e  times and 

d i d n ' t  a p p e a r  t o  be i n h i b i t e d  o n e  way. 

Q --Did you w a t c h  him t e s t i f y ?  

A NO a 

0 How do you  know w h e t h e r  he a p p e a r e d  t o  b e  

C€iARLZS A. HOWARD 1 A S S O C I A T E S ,  P. 0. BOX 1971, MOBILE, ALABA-U.2 
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i n h i b i t e d  o r  n o t ?  

A W e l l ,  I r e a d  his t e s t i m o n y ,  

Q Were you c o n t a c t e d  by t h e  D i s t r i c t  A t t o r n e y ' s  

off ice?  

A NO e 

Q How do you know t h e  D i e t r i c t  A t t o r n e y  w a s  

i n v a l v a d ?  

A B e c a u s e  h e  wan a t  t h e  time of t h e  t r i a l .  

0 What h a p p e n e d ?  

A Wel l ,  t h e  D i s t r i c t  A t t o r n e y  a s k e d  me if I h a d  

t a l k e d  w i t h  D r .  C h a r t r a n d  a b o u t  t h i s  c a n e t  w h i c h  I h a d  

n o t ,  And i f  I h a d  i n h i b i t e d  or i n t i m i d a t e d  h im  i n  a n y  

way,  w h i c h  It h a d  n o t ,  And t h a t  was all t h e r e  w a s  t o  

i t .  

Q So t h e  D i s t r i c t  A t t o r n e y  s p o k e  t o  you about 

t h e  ca se?  

A .No. I t  w a s n ' t  t h e  D i s t r i c t  A t t o r n e y .  I t  was 

o n e  of t h e  a s s i s t a n t s  i n  h i s  o f f i c e ,  

0 I'm sorry. Did  y o u  s a y  e a r l i e r  you had n o t  

b e e n  c o n t a c t e d  by t h e  D i s t r i c t  A t t o r n e y ' s  office a b o u t  

t h i s  case?  

A You d i d n ' t  a s k  me t h a t  u n t i l  now. But I 

w a s n ' t .  T h i e  w a n  i n  c o u r t  a t  t h e  r eques t  of t h e  judge. 

CHARLES A. BOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALASAMA 



And they asked a f e w  questions, And that v a s  all there 

was to it. And there was no more to- do about i t .  

Q Have you been contacted by the District 

Attorney's office in any other casts? 

A NO a 

Q Have you been contacted by the U.S. Attorney 

7 

8 

9 

in any other cases? 

A Not that I'm aware of,' 

Q In the past three years, Dr. Chalhub, have you 

11 

I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

23 

been a participant in any seminars a~ a s p e a k e r  or 

moderator or author? 

A You mean just in general? 

Q Yes, s i r .  

A Oh, surely, 

Q How many? 

A 

I 
You know, I: teach at the University of South 1 

Alabama and previously was on more of a full-time 

basis, And I'm active as a child neurologist. I can't 

tell you. W e  do it all the time. I give conferences 

- - --- .- _... . - .  

-- 

and lectures periodically, As well as to a number of 

lay groups and other continuing medical education 

groups , 

Q Have you ever been a participant in any 
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conference involving insurance companies? 

A No e 

0 Rave you ever b e e n  a participant in Any 

conference or seminar involving defense attorneys? 

A No * 

Q Have you ever been to St. Paul, Minnesota? 

A Yes.  

Q When? 

A When I looked for &R internship. 

Q Where were you l o o k i n g ?  

A The University of Minnt8ota. I guess i t ' o  in 

St. Paul. 

Q Have you ever been there since? 

A I may have been to one conference, but I can't 

remember, in c h i l d  neurology there I believe in S t .  

Paul. But it just escaper ma right ROW. 

0 .Did you e v e r  s p e a k  to any representatives of 

St, Paul Insurance Company in St, Paul? 

A NO * 

Q Have you been to Nev Orleans in connection 

w i t h  this case? 

A Yes, I have. 

Q How many t imes?  

CHARLZS A. ROWARD & ASSOCIATES, P, 0. BOX 1371, MOBILE, ALABAMA 
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A Once . 
Q When? 

A To talk w i t h  Hr. P e n i c k .  

Q When w a s  t h a t ?  

A Somewhere a round  five o r  s i x  months  ago. 

Q Was t h a t  the first t i m e  you h a d  t a l k e d  t o  Mr. 

P e n i c k  a b o u t  t h i s  case? 

A I may have t a l k e d  w i t h  him over  t h e  p h o n e  

before t h a t .  I c a n ' t  r e c a l l  r i g h t  now. 

Q Was t h a t  your o n l y  r e a s o n  for g o i n g  to New 

O r l e a n s  t h a t  t i m e ?  

A No. I had discussed t h e  o t h e r  case t h a t  Mr. 

P e n i c k  w a ~  i n v o l v e d  w i t h  a t  t h e  same t i m e .  

Q Has your o n l y  r e a s o n  t o  go t o  New O r l e a n s  t h a t  

t i m e  t o  meet  w i t h  M r .  P e n i c k ?  

A No. I w e n t  also t o  go s h o p p i n g  and t o  h a v e  

some e n t e r t a i n m e n t .  

Q A r c  you married? 

A Yes . 
Q Is t h i s  your f i r s t ,  second marriage? 

A -It's t h e  f i r s t  o n e .  

0 Good. When you m e t  w i t h  M r .  P e n i c k  a b o u t  t h i s  

case ,  were a n y  o t h e r  people p r e s e n t ?  

I '  
I 
I 
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A No . 
Q And this was sometime in the spring of ' 8 5 1  

A To the best of my knowledge, yes. It may have 

been the early summer. Really right now I can't 

recall e 

Q Had you reviewed records involving this case 

before meeting with Mr. Penick at that time? 

A Yes e 

Q What records had you reviewed? 

A Again, since the case ha8 been evolving, to be 

perfectly accurate, I can't tell you what I've reviewed 

at each time. But I think at that time I had reviewed 

basically just the hospital records of the birth of the 

child and X believe Southern Raptist and several 

subsequent hospital admissions. And I may or may not 

have reviewed D r .  Moorman's deposition at that time. 4 

don't know whether that vas at that time. I assume it 

W A 8  e 

P Had you reviewed the nurse'a deposition? 

A No. 

0 .Had you been advised of the conclusions of a 

medical review panel at that time? 

A Yes 

C R A R L E S  A. XOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALA3AX.q 
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A A g a i n ,  I: c a n ' t  remember s p e c i f i c a l l y .  I c o u l d  I 

a s k  Mr.. P e n i c k  a n d  he c o u l d  t e l l  you what he t o l d  m e .  

U What do y o u  r e c a l l ?  

A I r e c a l l  t h a t  the medical  review p a n e l  had  

r e v i e w e d  it a n d  f o u n d  that thera were problems w i t h  t h e  

c a s t  in terns of t h e  o b s t e t r i c i a n  involved. 

Q What do you mean by problem8 w i t h  t h e  c a s e ?  

A Again, I don't know how the t e r m i n o l o g y  was.  

I'm n o t  f a m i l i a r  w i t h  the medical  r e v i e w  p a n e l  f u n c t i o n  

i n  L o u i s i a n a ,  
I 

1 

17 

18 

19 

Q What were you t o l d ?  

Q -You u n d e r s t o o d  t h a t ?  

A Y e s .  

Q Were you g f v e n  i n f o r m a t i o n  as t o  t h e  b a s i s  of  

12 

13 

14 

15 

16 

Q Did you u n d e r s t a n d  t h a t  a p a n e l  h a d  d e t e r m i n e d .  

t h a t  D r .  Moorman h a d  d e v i a t e d  from t h e  s t a n d a r d  of  

care? 

A f t h i n k  t h e y  h a d  g i v e n  a n  o p i n i o n  t o  t h a t ,  
." - - .-_. .- .- 

y e 8  e 

20 

21 

2 2  

t h e i r  o p i n i o n ?  

A .-No. 

Q D i d  you  a s k  for i t?  

I ' v e  seen o t h e r  r ev iew panel r e p o r t s .  And 

23 I A 
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b a s i c a l l y  t h e r e ' s  v e r y  l i t t l e  b a s i s .  They  e i t h e r  make 

a s t a t e m e n t  or t h e y  d o n ' t  make a s t a t e m e n t .  

MR, KULLMAN: 

Would you read b a c k  my q u e s t i o n ,  please? 

(REQUESTED PORTION O F  RECORD READ.)  

A No, n o t  a t  t h a t  t i m e ,  G e n e r a l l y  s p e a k i n g ,  

when somebody a s k s  for a n  o p i n i o n ,  I t r y  t o  review t h e  

r e c o r d s  u n b i a s e d l y  And v e r y  o b j e c t i v e l y ,  And a t  t h a t  

t i m e  I reviewed t h e  records  a n d  made my ovn  d e c i s i o n .  

Q You made your own d e c i s i o n  abou t  t h e  s t a n d a r d  

of ca re  of D r .  Moorman? 

A No, I d i d n ' t  say t h a t ,  I made my own decision 

i n  terms of c a u s a t i o n .  

Q Dr, C h a l h u b ,  we c a n  t a k e  a b r e a k  w h i l e  you 

l o o k  t h r o u g h  wha t  you  h a v e  h e r e .  

A N o ,  we c a n  go on.  

Q .I: t h o u g h t  you w a n t e d  t o  l o o k  a t  t h a t .  

A N o ,  Go a h e a d .  We c a n  c o n t i n u e .  

Q D i d  you h a v e  t h e  f e t a l  h e a r t  m o n i t o r  t r a c i n g ?  

A f t h i n k  I h a d  a p o r t i o n  of i t  a t  t h a t  t i m e .  

Q - D i d  you  ask f o r  t h e  w h o l e  t h i n g ?  

A Yes , 

Q D i d  you  get it? 

21 

2 2  

23 
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A I b e l i e v e  so. 

Q D i d  you r e v i e w  i t?  

I 

I 

A Y e 8  e 

Q Had you r e v i a w e d  it before you met w i t h  H r .  

P e n f c k ?  

A I t h i n k  t h e  p o r t i o n  t h a t  was s e n t  t o  me i n  the 

records.  

Q B u t  n o t  t h a  whole t h i n g ?  

A Again, I d o n ' t  know, t o  be accurate .  I ' v e  

r e v i e w e d  i t  m y s e l f  s i n c e  t h a t  t i m e .  

MR. PENICR; 

X n c i d e n t a l l y  -- c o u l d  w e  go off t h e  record 
I 

j u s t  a m i n u t e ?  I 
MR, KULLHAN: 

S u r e .  

( A  DISCUSSION WAS HELD OFF THE 

c RECORD . ) 
XR. ZCULLMAN: 

Q The f i r s t  time you spoke w i t h  Mr, P e n i c k  a b o u t  

t h i a  caae I  D r .  Chalhub, h a d  you r e v i e w e d  t h e  r e c o r d s  a t  

that t i a e ?  

A AB I r a i d ,  t h e  r e c o r d s  t h a t  I t o l d  you t h a t  I 

h a d  available. And a g a i n ,  I c a n ' t  recall exactly what  

CHARLES A. HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABAXA 
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t h e r e  w a s  a t  t h a t  p o i n t  i n  t i m e ,  E x c e p t  t h e  b i r t h  

r e c o r d s ,  t h e  B a p t i s t  r e c o r d s  t h a t  w e r e  a v a i l a b l e ,  And 

obviously t h o s e  were n o t  c o m p l e t e ,  And I b e l i e v e  Dt, 

Hoorman's d e p o s i t i o n ,  

Q Rave you r p o k c n  w i t h  D r .  Moorman a b o u t  this 

c a s e ?  

A N o ,  I h a v e n ' t ,  

Q ' O t h e r  t h a n  Hr, P e n i c k ,  h a v e  you s p o k e n  w i t h  

a n y o n e  e l s e  a b o u t  t h e  c a s e ?  

A I ' m  s u r e  t h a t  I h a v e  i n  terms of p o r t i o n s  Qf 

t h e  c a s e  w i t h  c e r t a i n  of my c o l l e a g u e s  a b o u t  t h e  X- rays 

a n &  so f o r t h .  B u t  a g a i n ,  nobody i n  a n y  d e t a i l  a b o u t  

t o t a l  a s p e c t s  of t h e  case. 

0 What c o l l e a g u e  d i d  you s p e a k  t o  a b o u t  X- r a y s ?  

A Well, w e  h a v e  a l o t  of s o l l e a g u e s .  And a g a i n ,  

t h e r e  a re  r a d i o l o g i s t s  t h a t  I may h a v e  shown t h e  X-rays 

t o .  A n d - r i g h t  now I c a n ' t  r e c a l l  who t h a t  was. 

WR, PENICKt 

Larry, w h i l e  you're h e s i t a t i n g  he r e ,  l e t  m e  

a r k  you A q u a r t i o n .  And t h i s  is off t h e  record, 

( A  DISCUSSION WAS RELD OFF THE 

RECORD , ) 

HR, PENICX: 
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During a break there was some discussion o f f  

the record about the records from Southern Baptist 

R o s p i t a l .  And the record for the baby's admission 

there of 11/4/83 was produced by plaintiff's counsel. 

And there vas some discussion about the number of CAT 

scans that had been taken of this child, We are 

presently aware of A CAT oean that was taken at Baptist 

Hospital during the baby's first admission there in 

September of 1983. We're aware of a CAT scan that was 

run on the baby at Children'. Hospital in tho apring of 

1984 and (L CAT scan that was run in Chattanooga on the 

baby in September of 1 9 8 5 ,  Let me just ask Dr, 

Chalhub, are you aware of any other CAT scans? 

TEE WITNESSI 

No, X don't have any other CAT scans. 

MR, KULLMANt 

Q ,The neuroradiologist you s p o k e  to about this 

caseI what d i d  you show him? 

A I s h o w e d  him the CAT scan from Chattanooga, 

Tennessee, 

Q .Any others? 

A No. I didn't have them at the time, 

0 Have you shown him those since? 
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A NO s 

Q And when did you do that? 

A Sometime after it was obtained when I came 

back to Mobile. 

8 Where d i d  you show him those? 

A It had to be at one of the hospitals. There 

are three neuroradiologiots in town. 

Q What are their names? 

A Dr. Dcmpsey, Dr. Powell Williams and Dr. 

Hungerf ord.  

Q Xow do you spell Hungerford? 

A X don't know. 

Q Do you recall which one of thore three you 

showed these films to? 

A Not right now, no, I don't. 

Q Would you have any records to reflect that? 

A ,No. This is just in passing. We exchange 

films all the time in cases, It w a s  nothing formal, 

0 Bave you apoken t o  any claims representatives 

of St. P a u l  Xnsurance Company with respect to this 

case? 

A Not to my knowledge. 

Q Have you spoken to any obstetricians about 

CRARLES A. HO WARD i ASSOCIATES, P. 0. BOX 1971, MOBILE, A L X B ~ A  
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\ 
opinion of an obstetrician or perinatologist as to the 

fetal heart monitor tracings? 

A Well, I mean, I don't know all of the reasons. 

It's hard to go through a l l  that, But I mean, 

basically thrt'8 an area In which I am not an expert. 

I certainly have looked at It, I look at them all the 

time. And you have adequate testimony In both sides in 

that area. And I accept that. 

Q Do you look at fetal heart monitor tracings 

a l l  the time? 

A Certainly. Whenever I review babies. 

Q Why do you review them? 

A Just so I can say that I have seen then and 

they're of interest to m e ,  

Q Why? 

MR. PENICKt 

-I'm not sure that's relevant to this case. 

Hu'a already covered that in h i p  testimony. 

MR. KULLHAN: 

Q Uhy? 

A _Well, it's part of the record.  

Q Is it significant? 

A It depends on the situation, 

CHARLES A.  HOWARD k ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  A L A B A Y A  
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Q That's why you review it? I 

i 
I 

A Certainly. I try to review every single piece 
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4 

obstetricians in .Mobile. 

Q Give me two who you have relied upon? 
I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

I of information of any patient I take care of. 

Q Do you think you know when it's significant or 

not? 

A I don't know how to answer that. 

Q Well, do you think when you review a fetal 

heart monitor tracing that you can tall in your own 

mind whether you think it's mfgniffcant? 

A 

a11 the t i m e  and interpret them. 

Q That's what you usually do? 

- 
- - - - _------- . . 

___ --.-- -- - - --- 
-X usually have to rely on people who r e a d  them -----. ----* -- .. * .---__..)_ - _ _  

- -  - - -  - .  - 

A Uh-huh (positive response.) 

Q who do you usually rely on7 

15 1 A People that r e a d  them all the time like the 1 
16 obstetricfanr. 

17 1 Q ,Who specifically do you r e l y  on? I 
18 

19 

20 

21 

A Well, X mean, there are a lot of 

obatetricianr, 

Q Who? 

A .Well, I can't give you all the names of the 

I 
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A In terms of what situation? I mean, I don't 

understand. You mean in terms of the cases -- you 
know, I practice full time. You mean in the children I 

taka care of or vhat? 

0 Dr. Chalhub, a minute ago you told m e  you 

review fetal heart monitor tracings all the time. 

A I review them, as I raid, when I take care of 

babies and are looking at the particular child 

involved. And it's just like any other part of the 

record, the X- ray,  the laboratory results, the fetal 

monitor, If it's available, I: look at it. 

0 But you don't feel that you're competent to 

tell whether itlr significant or not? 

A Oh, I didn't say that. 

Q well, do you o r  don't you? 

A Well, it depends on the situation. In terns 

30 

21 

2 2  

23 

of giving you an expert opinion and in terms of a fetal 

monitor, no, I'm not an expert in ictal monitor. 

0 Do you always consult an obstetrician about 

-- _----_ 
_c 

--.__. .- ~ -- .-- 

fetal haart monitor tracinga? 

A ,.In terms of what situation? 

Q In terms of interpreting them to see if 

they're rignificant to you. 
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A For what situation? 

Q In your treatment of children. 

A I can't say that always? no. 

0 Sometimes you just interpret them y o u r s e l f ;  

right? 

A Well, X look at them. Okay? And that's part  

of, again? looking at any part of the record. And if I 

feel that X need additional information, then I usually 

ask for additional information. 

Q Who have you asked? 

A In terms of what? Asked about what? 

Q Obstetrician. About fetal heart monitor 

tracings? 

A I'm sure at one time or another in the past 

eight years, I've probably asked every  obstetrician in 

this town. 

Q ,Name me two .  

A Dr. Stephens, Dr. Koch. 

Q How do you spell Koch? 

A x-0-c-x . 
Q .How do you s p e l l  Stephens? 

A Just like it sounds, S-T-E-P-H-E-H-S. 

Q What i r  your opinion in this case after 

CHARLES A. XOWARD & ASSOCIATES, p .  Q, BOX 1971, MOBILE, ALABAZL' 
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r e v i e w i n g  t h e  f e t a l  h e a r t  m o n i t o r  t r a c i n g  as t o  what i t  

shows?  

A Well, it w a s  a d i f f i c u l t  t r a c i n g  a n d  I d i d n ' t  

f e e l  l i k e  t h a t  I c o u l d  make a v a l i d  opinion o n  t h a t  

f e t a l  m o n i t o r .  So I: h a d  t o  rely on the o t h e r  e x p e r t s .  

Q You never formed an o p i n i o n  a b o u t  i t?  

A No. 

Q Why do you ~ a y  it was a d i f f i c u l t  t r a c i n g ?  

A W e l l ,  as f t o l d  you before,  I ' m  n o t  an e x p e r t  

i n  i n t e r p r e t i n g  f e t a l  m o n i t o r ,  T h e r e  stems t o  be a l o t  

of d i f f e r e n c e  of opinion. 

Q Why do you say t h a t ?  

A W e l l ,  D r .  Glles h a p  o n e  o p i n i o n ,  D r ,  M o r r i s o n  

has a n o t h e r  o p i n i o n .  

Q Do you have  a n  o p i n i o n  as  t o  wh ich  one is 

t i g h t ?  

A . A t  l e a s t  t h e  t e s t i m o n y  -0 a n d  a g a i n ,  usually 

when one l o o k a  a t  a f e t a l  m o n i t o r  -- a t  l e a s t  I d o  -- I 

look for f e t a l  w e l l - b e i n g ,  And t h e r e ' s  e v i d e n c e  of 

f e t a l  w e l l - b e i n g .  

0 .Do you h a v e  a n  opinion as t o  which  of t h e s e  

two d o c t o r s  i s  r i g h t  i n  t h e i r  i n t e r p r e t a t i o n  of t h e  

f e t a l  h e a r t  m o n i t o r  t r a c i n g ?  

_I__ 

CHARLES A.  HOWARD i ASSOCIATES, p .  0. BOX 1971, MOBILE, ALA13A.V.A 



67 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2  

23 

A Yes .  I think that based on the whole clinical 

picture which is the way that one evaluates a child -- 
you don't take one s i n g l e  piece of evidence -- but 
b a s e d  on this chfld's presentation, his problem, his 

aubsequent evaluation, t h e n  I would have to say that I 

believe that Dr. Morrison's interpretation is more 

accurate. 

0 Why? 

A What do you rnuan why? Why what? 

Q Why do you feel that Dr. Morrison's 

interpretation is more accurate? 

A Because it's more consistent with this child's 

problen, 

0 Why? 

A Why what? 

Q Why is it more consistunt with the child's 

problem?- 

A 

chronic intrauterine difficulty and i s  born with a 

significant neurological deficit and is unrelated to 

any problems in the imsediate prenatal period, And 

therefore, the decelerations that weru noted I did not 

think were of significance in this child's problem. 

The child has a problem which is related to a - .- - - - --. - -_--_ -- ..- . ___-  - - --  

- .  ., - -_-  

.._- - ---.-. - -  - .. . 
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Q D i d  you n o t e  d e c e l e r a t i o n s ?  

A As I t o l d  y o u ,  I h a v e  t o  r e l y  on  t h e i r  

i n t e r p r e t a t i o n .  

Q You d i d n ' t  n o t e  dece le ra t ions  when you  

r e v i e w e d  i t? 

A I d i d n ' t  make a formal review, 

MR. PENICKX 

L a r r y ,  1 t h i n k  y o u ' r e  b e a t i n g  a d e a d  h o r s e .  

And I ' m  g o i n g . t o  stop y o u  s h o r t l y ,  1'11 g ive  you  f a i r  

v a r n i n g ,  I d o n ' t  know how many more q u e s t i o n s  like 

t h i s  y o u ' r e  g o i n g  t o  a s k  h im,  B u t  h e  h a s  i n d i c a t e d  

h e ' s  n o t  a n  e x p e r t  i n  t h e  f i e l d  of f e t a l  m o n i t o r i n g .  

MR. XULLMAN: 

Q I s n ' t  i t  t r u e ,  D r .  C h a l h u b ,  t h a t  i n  o t h e r  

c a s e s  you h a v e  l o o k e d  a t  f e t a l  h e a r t  m o n i t o r  t r a c i n g s  

a n d  offered  t h e  o p i n i o n  t h a t  t h e y  showed s i g n s  of f e t a l  

d i s t r e s s ?  

A I d o n ' t  know w h a t  cases  y o u ' r e  t a l k i n g  a b o u t .  

I f  y o u ' l l  t e l l  m e  t h a t ,  I'll be g l a d  t o  comment on i t ,  

Q I ' m  a s k i n g  i s n ' t  i t  t r u e  t h a t  you h a v e  

e x s r e s s o d  t h a t  opinion i n  o t h e r  c a s e s ?  

A 

what y o u ' r e  t a l k i n g  abou t ,  

. - -  - - ._ _ _  _ . _ .  .__, .--- ,-.- -- - - - --- - 

I c a n ' t  a n s w e r  t h a t  q u e s t i o n  u n l e s a  I know 
--" - 
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Q If you can't answer the question, just tell me 

you can't answer it. 

A I can't answer the question. 

Q Dr, Chalhub, when you saw Ross Naquin in 

Chattanooga, you had certain tests performed; is that 

correct3 

A That's correct. 

0 What were those? 

A I'll have to refer to my notes here. A CT 

brain scan# a chronoaornal analysfs, thyroid function 

s t u d i e s  and blood amino acids* 

Q Were all those rtudfas completed? 

A I don't have the report on the blooC amino 

acids, B u t  the thyroid function studies, the 

chromosome analysis and the CT brain scan are 

completed. 

Q ,Where were those tests conpleted? 

A Excuse me? 

Q Where were the t e s t s  done? 

A In Chattanooga, Tennessee. 

Q -At what facility? 

A The Erlanger Medical Center. 

Q Do you have the test r e s u l t s ?  

CHARLES A. HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA:.',; 
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A Yes . 
Q Can I see them? 

A Sure , 

MR, KULLMANr 

Let the record reflect that Dr. Chalhub h a s  

handed me a report of chromosomal analysis signed by 

Dr. Robert L a  SUmftt, M . D . 8  and a 8acond page Which 

seams to be titled Erlanger Medical Center, 

Chattanooga, Tennessee, 8pecirnen report, 

0 What does the second page refer to? 

A Can I see it? This i s  a report of the thyroid 

function studies. 

Q What does it nhow? 

A X v l l  r e a d  you the result, It says the T3 

uptake is 30 percent. The FTX is 2 .6 .  The T4 is 8 . 5 .  

Q Io that of any significance to you in this 

c a s e ?  .. 
A NO 8 

Q Are t h o s e  normal or abnormal findings? 

A It depends on the age and they don't have the 

age related, Certainly t h e  T I  is normal and the T3 

u ? t a k e  and the PTI with these standards are slightly 

out of the range of normal. But X don't think that 

C H A R L E S  A.  BOWARD & ASSOCIATES, P. 0, BOX 1971, M O B I L E ,  ALABA:*LA 
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they're significant. I don't think it has anything to 

do with this case. 

Q What was the purpose of running the test? 

A Children that have motor and intellectual 

problems can sometimes be hypothyroid. And the reason 

was to do these studies and see if this child w a s  

significantly hypothyroid. 

Q Is the child hypothyroid? 

A NO 

Q Is the child hyperthyroid? 

A No . 
Q If the child had been hypothyroid, what 

significance would that have been? 

A There's just a whole lot of factors. In terms 

of what? What do you mean what significance? 

Q What significance would it have been to you? 

A - I  would have to look a whole lot closer as to 

whether it was related to the other insult that the 

child had. 

Q You don ' t  have the blood amino acid study? 

A -They have not been sent to me, no. 

Q Do you know the results? 

A No. 

2 2  
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8 They were done at the hospital, also? 

A Y e s ,  they w e r e .  

Q What about the CT scan? 

A T h e  CT ocan I have w i t h  me today. 

Q Was that done at the hospital, too? 

A Y e s ,  it was. 

Q Was there a report on that? 

A They did not send me a report. I as8ume that 

there is a r e p o r t .  I think any X-ray that's done in a 

hospital has a report. So I don't know what the report 

s a i d .  

Q Have you called them about the blooO amino 

acid study? 

A No, I haven't. 

Q Do you intend to? 

A Y e s .  If I don't get it before the time this 

c a s e  cones to trial. 

Q What does the chromosome study indicate? 

A It indicates the number and character of the 

chromosomes. 

Q -In thl8 cuse  is the chromosome study normal? 

A Yes ,  it io. 

Q Is that of significance to you i n  connection 

CHARLES A. HOWARD 1 ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  ALABAEA 
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A I ' m  r e a d i n g  from 8 r e p o r t  t h a t  I s e n t  t o  M r ,  

P e n i c k  o n  September t h e  l a t h ,  1 9 8 5 ,  T h e r e  is a c o v e r  

l e t t e r  a n d  t h e n  t h e r e  is a h i n t o r y  a n d  p h y s i c a l .  

Q D o  you have a c o p y  of that before you ,  D o c t o r ?  

A Yeah, I j u s t  w a n t  t o  make s u r e  i t ' s  t h e  same 

one . 
Q How many did you  s e n d  Hr. P e n i c k ?  

A I j u s t  a e n t  him t h i n  o n e .  

Q Did y o u  ever c h a n g e  it? 

A No. 

Q Can I: k e e p  my c o p y ,  t h e n ?  

A Okay. I j u s t  w a n t e d  t o  make sure i t ' s  t h e  

same o n e .  

0 Mow many d i d  you  s e n d  him? 

A I j u s t  s e n t  h i m  this one. B u t ,  you knowI I ' v e  

h a d  e x p e r i e n c e  w h e r e  I d i d n ' t  get t h e  same r e p o r t  

hanCed me before. So I j u s t  would  like t o  make s u r e  

i t ' s  t h e  same o n e ,  Is t h e r e  a n y  p r o b l e m  w i t h  that? 

Q I j u s t  n e e d  to f o l l o w  y o u ,  

A Okay. T h a t ' s  a l l .  

0 -Do you h a v e  t h e  report before you?  

A Okay. What is y o u r  q u e s t i o n ?  

Q The s e c o n d  p a r a g r a p h ,  fs t h e  information i n  
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the second paragraph information that you obtained froin 

the parents? 

A Yea 

Q Xs it information that you confirmed by your 

examination? 

A I'll have to read it and set. Well, the first 

sentence I could not confirm. That's a historical 

statement. The second sentence 0- do you want me to go 

through it? 

Q Please. 

A Yes, I do confirm that. The third sentence I 

confirmed. The fourth sentence, I believe that he d i d  

recognize his mother and father. The fifth sentence I 

did confirm, The sixth sentence I did confirm. I 

don't know whether I offered him a bottle. That was a 

historical statement in the following sentence. He 

certainly did not suck or swallow. He did d r o o l  

excessively. And I don't know whether his first tooth 

was about to be present o r  not. And his only other 

medication included multivitamins wan what she told me. 

Q -So you did confirm that he would not follow 

comands? 

A Yes. 23 
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Q And you confirmed that he could not sit? 

A Yes , 

Q Did the c h i l d  have a tracheostomy when you 

examined him? 

A Y e s ,  he d i d .  

Q Did he have a gastrostomy when you examined 

him? 

A Y e s ,  he d i d .  

0 With respect to the other history provided you 

by the parents, Dr, Chalhub, do you have any reason to 

believe that any of i t  i s  inaccurate Or untrue? 

A Do you have a specific statement i n  mind? 

Q NO. 

A No. I think that these were very sincere 

caring individuals who gave m e  answers to the questions 

that I asked. 

Q * Y o u  found that the baby’s head was 47 

centimeters in diameter? 

A Y e s .  

Q I said diameter. Is that diameter or 

circumference? 

A Circumference, Excuse me. 

Q Was that of significance to you? 
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A 1 think it was slightly small for the age. I 

don't have my growth chart with me right now to go back 

and be absolutely certain, 

Q Did you plot it? 

A f d i d ,  But I don't have that with me right 

now. 

Q Ie there anything e l se  you've done with 

respect to this case that you don't have with you now? 

A No. 

Q Just the growth plotting curve? 

A That's all. I just l o o k e d  on the head 

circumference sheet. W e  usually do that. 

Q Was the head circumference of significance to 

you in formulating y o u r  opinions in this case? 

A No, not this one. 

Q H e r e  any other head circumferences significant 

to you? - 
A The head circunference at birth was 

rignificant. 

Q In what sense? 

A -Well, it was 31.5 centimeters which was 

appropriate for that gestational age.  

0 It was not abnormal? 
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A NO 

Q I t  was n o r m a l ?  

A W e l l ,  It was normal  f o r  a c h i l d  of t h a t  

g e s t a t i o n ,  

0 I t  was a p p r o p r i a t e  f o r  t h e  g e s t a t i o n a l  a g e ?  

A Yes , 

Q What about  h i s  l e n g t h ?  Was t h a t  s i g n i f i c a n t  

to you? 

MR,  PENICK: 

A t  t h e  t i m e  of his e x a m i n a t i o n ?  

MRR. KULLHAN: 

Y e s  . 
A . A g a i n ,  I d o n ' t  h a v e  t h a t  w h e r e  i t  p l o t s  t h a t  

e n  t h e  c h a r t .  But i n  t e rms  of t h e  c a u s a t i o n  a n d  

problem, no,  i t  was n o t  s i g n i f i c a n t .  

Q You s a y  i n  your r e p o r t  t h a t  t h e  c h i l d ' s  skull. 

was e n l a r g e d  i n  t h e  a n t e r i o r / p o a t e r i o r  d i amete r .  Was 

t h a t  s i g n i f i c a n t  t o  you? 

A I t ' s  common1y s e e n  in prematory i n f a n t s .  

T h a t ' r  t h e  o b s e r v a t i o n ,  

Q - I ' m  s o r r y .  What kind of i n f a n t s ?  

A P r e m a t o r y  i n f a n t s .  

Q What is t h a t ?  

CSARLES A.  HOWARD (I ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA."' 
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A What's a prematory infant? 

MR. PENICKi 

Premature. 

A It's the same thing as a premature. 

HR. KULLMAN: 

Q Was it significant to you in formulating your 

opinions on causation in this case? 

A ft confirmed that the child had an exam 

consistent with a prcmatory child. 

0 You found prominent veins over t h e  temporal 

area and the parietal area1 is that correct? 

A That's correct. 

Q Was that significant to you in formulating 

your opinions? 

A L e t  me just clarify it. Obviously we're going 

to go through this a l l  the way. A r e  you saying is that 

significant in relation to my opinions in terms of 

causation at birth? Is that what you're referring to 

so we don't have to do it each time? 

Q Y e s ,  air. 

A - NO. 
0 What do you believe those findings are due to? 

A Well,  they can  be due to several things. 

CHARLES A. XOWARD 1 ASSOCIATES, P. 0. BOX 1971; MOBILE, ALABX:;. 
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Usually i n  f a i r - s k i n n e d ,  f a i r - h a i r e d  b a b i e s ,  o f t e n t i m e s  

you  see p r o m i n e n t  v e i n s ,  Sometimes t h e y  c a n  be a 

r e f l e c t i o n  of i n c r e a s e d  i n t r a c r a n i a l  pressure i f  there 

are  o t h e r  symptoms t h a t  go along with i t .  And 

sometimes t h e y  c a n  be s e e n  w i t h  c e r t a i n  s y s t e m i c  

d i seases  nuch as r e n a l  disease a n d  liver disease .  

Q I n  t h i s  case, do you be l i eve  t h a t  it is d u e  t o  

a n y  s y s t e m i c  d i a t a s e ?  

A N o .  As I told you, I d i d n ' t  t h i n k  it was 

s i g n i f i c a n t  i n  t h i s  p a r t i c u l a r  c h i l d ' .  problem. 

Q Xn t h d s  case  do y o u  believe it i o  d u e  t o  

i n t r a c r a n i a l  p r e s s u r e ?  

A I t h i n k  I've a n s w e r e d  t h e  q u e s t i o n ,  N o .  

Q I'm sorryf Doctor. You'll h a v e  to bear  w i t h  

m e  b e c a u s e  I ' m  n o t  a doctor .  

A I u n d e r s t a n d  t h a t ,  B u t  I've a l r e a d y  s a i d  t h a  

I d o n ' t  t h i n k  i t ' s  s i g n i f i c a n t .  

Q What a b o u t  y o u r  f i n d i n g s  w i t h  r e s p e c t  t o  t h e  

h a i r ?  What d i d  t h e y  i n d i c a t e ?  

A The h a i r  vas l o n g ,  s l i g h t l y  t h i n  a n d  s p a r s e  i n  

c e r t a i n  areasf w h i c h  is o f t e n  seen i n  bab i e s  t h a t  a r e  

d e l a y e d .  

Q What is o f t e n  s e e n  i n  b a b i e s  t h a t  a re  delayed? 

CXARLES A.  HOWARD L ASSOCIATES, P, 0, BOX 1971, MOBILE, ALXEAXA 
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A I d o n ' t  know how I c a n  s a y  it a n y  o t h e r  way. 

I t ' s  o f t e n  s e e n  in babies  t h a t  a re  d e l a y e d ,  

Q L e t  m e  t r y  t o  be more p r e c i s e ,  D o  b a b i e s  t h a t  

are d e l a y e d  o f t e n  h a v e  l o n g  h a i r ?  

A Y e s ,  

Q As o p p o s e d  to b a b i e s  t h a t  are n o t  d e l a y e d ?  

A W e l l ,  i t ' s  a l s o  d e p e n d e n t  o n  w h e t h e r  i t ' s  c u t  

o r  n o t .  B u t  t h i s  w a s  s p a r s e  and  t h i n ,  And u s u a l l y  

b a b i e s  t h a t  a re  d e l a y e d  l i e  o n . o n e  s i de ,  t h e  side of 

t h e  h e a d  ar b a c k  of t h e  h e a d ,  And o f t e n t i m e s  it's 

s p a r s e  o r  thin, 

Q Is  t h a t  t h e  reason you f e e l  t h a t  t h i s  b a b y ' s  

hair is s p a r s e  a n d  t h i n ?  

A Yes , 

Q What d o e s  t h a t  i n d i c a t e ?  

A Well, it i n d i c a t e s  j u s t  a g a i n  w h a t  I s a i d ;  

t h a t  it'. j u r t  a f i n d i n g  t h a t  is Been i n  i n f a n t s  t h a t  

h a v e  d e l a y e d  motor a n d  i n t e l l e c t u a l  d e v e l o p m e n t .  

Q Why d o e s  t h a t  o c c u r ?  

A B e c a u s e  t h e y  lie o n  t h e  b a c k  of t h e i r  h e a d  o r  

t h e  side-of t h e i r  h e a d  a n d  t h e y  don t move v e r y  much. 

Q 

b o s s i n g ,  What d o e s  t h a t  mean? 

You s a y  t h e r e  was m i l d  t o  m o d e r a t e  f r o n t a l  
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A F r o n t a l  b o s s i n g  is a n  i n c r e a s e  i n  t h e  s i z e  of 

t h e  f r o n t a l  a r e a s  of t h e  skull. 

Q Xs t h a t  s o m e t h i n g  you m e a s u r e d ?  

A T h a t ' s  a n  observa t ion .  

Q Is t h a t  of s i g n i f i c a n c e  t o  you  i n  t h i s  case? 

A X t ' s  o f t e n  s e e n  i n  p t c m a t o r y  i n f a n t s .  

0 X s - i t  of s i g n i f i c a n c e  t o  y o u  i n  t h i s  case? 

A A g a i n ,  o n l y  t o  c o n f i r m  t h e  f a c t  t h a t  t h e  c h i l d  

was p r e m a t u r e .  

Q What is t h a t  due to? 

A U s u a l l y  i t ' s  due t o  t h e  a n t e r i o r / p o s t e r f o r  

d i a m e t e r  o f  t h e  h e a d  b e i n g  e l o n g a t e d  i n  p r e m a t o r y  

i n f a n t s .  It's o f t e n  c a l l e d  s c a p h o c e p h a l y .  And a g a i n ,  

i t ' s  b a s f c a l l y  due t o  p o s i t i o n i n g  vhere t h e  c h i l d  will 

l i e  on one s i d e  more  t h a n  t h e  o t h e r .  

Q T h a t ' s  a f t e r  b i r t h ?  

A - Yes . 
0 Is t h a t  also c o n s i s t e n t  w i t h  y o u r  f i n d i n g s  of 

s i g n i f i c a n t  m o t o r  a n d  i n t e l l e c t u a l  d e l a y ?  

A No. As 1 t o l d  you, i t  was a f i n d i n g  t h a t ' s  

s e e n  i n  p r e n a t o r y  i n f a n t s .  You c a n  h a v e  a n o m a 1  

d e v e l o p m e n t  a n d  s t i l l  h a v e  f r o n t a l  b o s s i n g  a n d  

s c a p h o c e p h a l y .  

CHARLES A.  HOWARD & ASSOCIATES, P. 0, BOX 1971, MOBILE, ALAEAY.2 
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MR. KULLMAN: 

O f f  the record. 

( A  DISCUSSION WAS HELD OFF THE 

RECORD. ) 

(LUNCH R E C E S S . )  

MR, XULLMAN: 

Q D r .  Chalhub, we're talking about a report that 

you sent Mr. Penick on September 18th0 1 9 8 5 .  Was this 

the f i r s t  written report you had given ELt. Ptnick? 

A Concerning the physical examination? 

Q Concerning anything. 

A Well, I don't know the date. I think you ha e 

some other reports. I don't know the date of the other 

ones. But this is one of them, 

Q Before sending Mr. Penick the report of your 

physical examination, had you sent him any other 

written reports? 

A A 8  I said, I don't have those with me because 

I think I rent him the only copies. And I think y o u  

have them in your file, But i f  the date is before  o r  

after, I-just can't remember, 

Q What other written reports have you given Mr. 

Pcnick? 

CHARLES A. HOWARD L ASSOCIATES, P. 0, B O X  1971, M O B I L E ,  ALASA.V,A 
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A I t h i n k  t h e r e  was a r e p o r t  o n  w h a t  my t h o u g h t s  

were c o n c e r n i n g  t h e  caseo  

0 On c a u s a t i o n ?  

A Uh-huh (positive response,) 

Q So t h e r e  would be t w o  reports? 

A T h a t ' s  correct.  

Q O t h e r  t h a n  t h o s e  t w o  r e p o r t s ,  do you r e c a l l  

s e n d i n g  M r .  P e n i c k  a n y t h i n g  e l s e  in w r i t i n g  about t h i s  

case? 

A I d o n ' t  recall. 

Q D i d  you write anyone else a b o u t  t h i s  case?  

# 

A NO e 

Q G o i n g  b a c k  t o  y o u r  r e p o r t  o f  S e p t e m b e r  1 8 t h  o r  

r a t h e r  t h a t  is a t t a c h e d  t o  your l e t t e r  of S e p t e m b e r  

l a t h ,  you s a y  t h a t  t h e  f o n t a n e l l e  were c l o s e d .  What 

does t h a t  mean? 

A - T h e  f o n t a n e l l e s ,  T h a t  s h o u l d  be p l u r a l .  The 

f o n t a n e l l e  i o  t h e  o p e n i n g  over t h e  t o p  and  t h e  back of 

t h e  head .  And t h e r e ' s  a n  a n t e r i o r  a n d  p o s t e r i o r  

f o n t a n e l l e .  And usually i n  i n f a n t s ,  t h e  skull c l o s e s  

b e t w e e n  12 a n d  18 m o n t h s  of a g e .  

Q So is t h i s  a n o r m a l  f i n d i n g ?  

A Yes e 

CHARLES A.  HOWARD L ASSOCIATES, P. 0, BOX 1971, M O B I L E ,  ALAS*MA 
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Q Did you feel it was significant i n  formulating 

your o p i n i o n s ?  

A No. It's just a description. 

Q You said you did not feel any particular 

xfdgen to the sutures). What does that mean? 

A Xt means what it says. 

Q What do the sutures refer to? 

A It's the way the skull is put together, in 

piecea . 
Q And was that a normal or an abnormal finding? 

A It depends on the BitUAtiOn). Sometimes it may 

be abnormal, Sometimes it may be normal. 

Q f n  this case  did you f e e l  it was normal or 

abnormal. 7 

A I d i d  n o t  attach any significance to it. 

Q Did you examine the tracheostomy? 

A -Just to look at it. 

Q Did you examine the gastrostomy? 

A The what, now? 

Q The gastrostomy? 

A .'Just to look at it. 

Q D i d  you examine the child's chest? 

A Yes. 

2 2  
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abdomen . 
A 

Q 

A 

in terms 

What did you do? 

I auscultated it and percussed ito 

What did you f i n d ?  

So fat as I could tell, it was clear, 

You ray he had a midline scar over the 

What did you think that was due to? 

I don't recall now. 

Was that relatad to the gastrostomy? 

I believe, Right aov I've just drawn a blank 

of what that might be related to. I can't 

ramember another operation. 

Q Did you attach any significance to it? 

A No 0 

Q You say he had a dark spot over one of his 

buttocks? 

A No, I didn't say that. 

Q .Cafe-au-lait opot? 

A Y e s ,  that's what I said, 

Q What does that mean? 

A Again, that means that there's a cafc-au-lait 

s p o t  over his buttocks. 

Q What does cafa-au-lait mean? 

A It means coffee with milk. 

2-' 
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Q Did he have coffee on his buttocks? 

A He had a cafe-au-lait spot, It's a 

descriptive term in medicine. 

0 D i d  he have coffee on his buttocks? 

A NO. 

0 He didn't have coffee with milk on h i s  

buttocks, either, did he? 

A NO e 

Q What is the term meant to describe? 

A It's a pigmented area usually one to three 

centimeters which may be asen in isolation or in 

association with other disease stater, 

Q Did you feel it was significant in this case? 

A Significant in terma of what? 

0 In what we've been speaking about. 

A You mean in terms of the causation? 

Q .Yes. 

A NO e 

Q Did you think it was i n d i c a t i v e  of any d i s e a s e  

process? 

A ..Not in this constellation ob f i n d i n g s ,  no. 

Q Did his eyes appear normal? 

A A8 I s a i d ,  they showed no external 
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to put it to that area. But it may again also 

contribute to the child's difficulty with opening the 

mouth, .wallowing and sucking. 

Q Do you believe i t ' s  possibly a sign of 

atrophy? 

A NO 

Q Why not? 

A Well, your j a w  doesn't atrophy. 

Q You say there are no epicanthal folds. What 

are those? 

A Those are folds in the inner aspects of the 

e y e ,  

Q Is that a normal or abnormal finciing? 

A Well, it can be either, 

Q In this case? 

A There weren't any so there'8 really no 

relationship. 

Q Uall, the fact that there weren't any, do you 

consider that an abnormal or a normal finding? 

A f consider that of no significance. 

Q ..What were your findings with respect to his 

extremities? 

A They did not have any abnormal creases .  There 

CXARLES A .  HOWARD k A S S O C I A T E S ,  P. 0.  BOX 1971, M O B I L E ,  ALXBkZ.4 
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was n o  s y n d a c t y l y .  

Q What does t h a t  mean? 

A P u s i o n  of t o e s  or f i n g e r s ,  

Q His g e n i t a l i a  were normal?  

A As f a r  as I c o u l d  t e l l ,  y e s .  

Q When y o u  d i d  your  e y e  e x a m i n a t i o n ,  you  f o u n d  

t h a t  h i s  d i scs  were s l i g h t l y  pale? 

A Yes , 

Q What does t h a t  mean? 

A That means  t h e y ' r e  s l i g h t l y  pale. 

Q Is t h a t  s i g n i f i c a n t ?  

A Well, it c a n  be s e e n  w i t h  o p t i c  a t r o p h y .  I t  

c a n  be seen w i t h  fmpai rm.en t  of v i s i o n ,  B u t  t h e y  were 

n o t  small and a t r o p h i c .  

Q What a r e  t h e  discs? 

A Of t h e  o p t i c  nerves .  

Q - W h a t  de, you  t h i n k  t h e  c a u s e  of t h e  a t r o p h y  -- 
of t h e  . l i g h t l y  pale c o l o r  o f  t h e  o p t i c  n e r v e  is i n  

t h i s  case? 

A X d i d n ' t  u n d e r s t a n d  t h a t .  You said a t r o p h y .  

T h e r e  i s  - no  a t r o p h y .  

Q I'm s o r r y .  L e t  me r e s t a t e  t h e  q u e s t i o n .  What 

do you f e e l  t h a t  t h e  c a u s e  of  t h e  s l i g h t l y  p a l e  c o l o r  

91 
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of t h e  o p t i c  n e r v e  i s  i n  t h i s  case? 

A I d o n ' t  know, S o m e t i m e s  j u s t  i n  b l o n d  

f a i r - h a i r e d  b a b i e s  -- or f a i r - s k i n n e d .  E x c u s e  m e .  

C o m p l e c t e d  b a b i e s ,  t h e  d i sc  c a n  be s l i g h t l y  p a l e .  

Q What a r e  t h e  p o s s i b l e  causes of t h a t ?  

A As I s a i d ,  y o u  c a n  often nee i t  i n  o p t i c  

a t r o p h y ,  m u l t i p l e  nclerosis, c e r t a i n  h e r e d i t a r y  

d i seases .  

0 Can l a c k  of o x y g e n  c a u s e  o p t i c  a t r o p h y ?  

A W a i t  a m i n u t e .  Is t h a t  t o t a l l y  u n r e l a t e d  t o  

t h i s  case? Because t h i s  c h i l d  doesn ' t  h a v e  o p t i c  

a t r o p h y .  

Q I u n d e r s t a n d  t h a t .  ' 

A Yes. 

Q Can lack of o x y g e n  cause  p a l e n e s s  of t h e  02ti .c 

n e r v e ?  

A . H e r e a g a i n ,  we ' re  t a l k i n g  a b o u t  h y p o t h e t i c a l l y  

u n r e l a t e d  t o  t h i s  case  i n ,  w h a t ,  a newborn o r  a 20-week 

old o r  w h a t ?  

Q Newborn. 

A - Yes. 

Q You s a y  there was no r e t i n a l  p i g s e n t a t i o n .  IS 

t h a t  normal? 
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A Again, it de3ends on the age, the gestation, 

the race. 

Q In this case. 

A Yeah. I think that the fact there was no 

retinal pigmentation was significant. 

Q Why? 

A Wall, that it was a normal finding. 

Q Does that indicate any impairment of the 

child's vision? 

A No. 

Q When you say that the child'n face 

demonstrated bilateral decreased facial movement, what 

do you mean? 

A That it was weak. 

Q How do you determine that? 

A Well, if you cannot smile fully or when you 

cry there's not enough facial expression and you don't 

close your eyes, well, there's facial weakness. 

Q Did you think that was significant in this 

case? 

A . - Y e s ,  1 did, 

Q Why? 

A Because it indicated that there was 

CEAZLES A *  EOWARD 6 ASSOCIATES, P. 0, BOX 1371, MOBILE,  ALXSAXA 
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36 

A It's due to involvement of cranial nerve 

twelve . 
8 You say he did not have facial sensation to 

pinprick? 

A No. I said he did have facial sensation to 

pinprick, 

0 What d o t s  that indicate? 

A That indicateo that the sensory portion of the 

trigeminal nerve i o  intact. 

0 What about the motor portion? 

A 1 already said that's weak. 

Q Did you examine the child's motor function? 

A Yen, I did. 

Q How? 

A By observing him, by stimulating him and then 

assessing h i s  quality of h i s  movements. 

Q -And what did you determine? 

A That he had a spastic quadriparesis, slightly 

greater on the right than the left. 

0 What is spastic quadriparesis mean? 

A .-It means pretty much what ft says. You have 

spasticity and paresis in f o u r  extremities. 

Q What does paresis mean? 

CHARLES A .  HOWARD i ASSOCIATES, P, 0, BOX 1971, M O B I L E ,  ALABA:':A 
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9 a  

stem, the upper pathways in terms of cerebral cortex, 

Q The damage to the upper cortex could cuuse 

quadriparesir? 

A Yes , 

Q Were the child's reflexes normal or abnormal? 

A They were probably normal. f mean, they were 

normal , 

Q Is that significant? 

A I vould have expected them to be a little bit 

brisker in a child with a spastic quadriparesin. But I 

think becauee the child had significant brain stem 

involvement and possibly some cerebellar involvement, 

that that probably is the reason that they vere 2 plus 

as opposed to 3 or 4 plus. And you know, since I feel 

strongly that this child has profound lower brain stem 

and midbrain atam involvement, I think it's consistcnt. 

Q -What are the child's plantar responses? 

A That's a response which i s  elicited by 

stroking the lateral aspect of the foot and then 

stroking laterally to medially. And an abnormal 

reaponsa-is when the large toe is in extenoor, 

Q How did this child respond? 

A I couldn't toll, It vas difficult to e v a l u a t e  

4 
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d u e  t o  w i t h d r a w a l .  

Q What does t h a t  mean? 

A T h a t  means when I s t r o k e d  t h e  bottom of t h e  

f o o t ,  h e  d i d n ' t  l i k e  it. 

0 So y o u  c o u l d n ' t  t e l l  if he h a d  a n o r m a l  o r  

abnormal response? 

A R i g h t .  One wou ld  e x p e c t  w i t h  a s p a s t i c  

q u a d r i p a r e s i o  to be i n  ox t enso r ,  B u t  sometimes d u e  t o  

t h e  w i t h d r a w a l  of i n d i v i d u a l s ,  i t ' s  j u s t  d i f f i c u l t  t o  

be c e r t a i n ,  So r a t h e r  t h a n  g ive  a n  u n r c l i a b l o  

r e s p o n s e ,  y o u  s t a t e  t h a t  you c a n n o t  a d e q u a t e l y  e v a l u a t e  

i t  a t  t h a t  t i m e .  I t  c o u l d  be done a t  a n o t h e r  t i m e .  

Q You s a y  he h a d  d e f i n i t e  h e a d  lag uhen  u p r i g h t ?  

A Y e s .  

Q What docs t h a t  mean? 

A I t  means t h a t  h i s  n e c k  m u s c l e s  a r e  weak. 

0 , W h a t  is t h e  s i g n i f i c a n c e  of t h a t ?  

A T h a t  t h e  n e c k  m u s c l e s  are weak. 

P What do you  t h i n k  t h a t  is due  t o ?  

I 

I A T h a t  means t h a t  h e  has h a d  a c e n t r a l  nervous 

system i n s u l t ,  

Q Wh e,r e 3 

A Well, g o i n g  a l o n g  with t h e  res t  of him 

CXARLES A.  HOWARD & ASSOCIATES, p .  0. BOX 1971, MOBILE, ALABA:*lA 
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f i n d i n g s ,  p r o b a b l y  i n  t h e  b r a l n  s t e m  a n d  t o  a lesser  

e x t e n t  t h e  c o r t e x ,  

Q So you t h i n k  h e  h a s  c e n t r a l  n e r v o u s  s y s t e m  

damage t o  b o t h  t h e  b r a i n  stem and t h e  c o r t e x ?  

A Y e s .  B u t  t o  A lesser e x t e n t  t h e  cor tex  

p r o f o u n d l y  i n v o l v i n g  t h e  lower b r a i n  s t e m ,  

Q D o  you  t h i n k  t h e  weakness of t h e  n e c k  m u s c l e s  

i s  a p e r m a n e n t  t h i n g ?  

A Y e s  , 

Q What a b o u t  t h i a  s c i s s o r i n g  you m e n t i o n e d ,  

D o c t o r ?  What d o e s  t h a t  mean? 

A T h a t ' 8  s i g n  of s p a s t i c i t y ,  

.Q T h a t ' s  a n  abnormal  f i n d i n g ?  

A 'Yesl i t  is. 

Q And w h a t  ia t h a t  due t o ?  

A It's d u e  t o  i n v o l v e m e n t  of t h e  u p p e r  m o t o r  

n e u r o n  p a t h v a y s .  

Q What a re  t h e  u p p e r  motor n e u r o n  p a t h v a y s ?  

A A n y t h i n g  a b o v e  the a n t e r i o r  h o r n  c e l l  t o  t h e  

b r a i n .  

Q . - C o u l d  the c h i l d  s i t  u n a s s i s t e d ?  

A I s a i d  he c o u l d n ' t  s i t  u n a a o i s t a d .  

0 I8 t h a t  n o r m a l  or  a b n o r m a l  f o r  t h a t  age? 

21 

2 2  

23 
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A I think that's abnormal, 

Q What is that due to? 

A It's due to motor impairment. 

0 Which is due to what? 

A Well, which is due to the insult this child 

received in utero. 

Q This is due to central nervous system damage? 

A Y e s  

Q Where? 

A Well, again, it's difficult to be absolutely 

100 percent certain. But based on his other physical 

findings, with the profound involvement of the lower 

cranial nerves, that that's m o o t  likely the place. 

Q It could be also the result of damage to the 

upper cortex3 

A Yes .  But that doesn't go along with the rest: 

of his findings. 

0 You've said you think there's damage both to 

the upper cortex and the brain stem'? 

A I . a i d  predominately and profoundly the lower 

brain stem, To a lesser  extent the cortex. 

Q The, damage to the cortex could account for 

this? 

CHARLES A. HOWARD 1 ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABML? 
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A N o t  solely, no. N o t  u n l e s s  f t  was p r o f o u n d ,  

Q What a b o u t  t h e  f a c t  t h a t  t h e  c h i l d  could r o l l  

from s i d e  t o  side? 

A He c o u l d  r o l l  from s i d e  t o  s i d e ,  

Q Is t h a t  normal or  a b n o r m a l ?  

A I t h i n k  i t ' s  normal, 

Q W h a t  did t h a t  i n d i c a t e  t o  you?  

A T h a t  he c o u l d  r o l l  from 8ide t o  a i d e .  

Q Was t h a t  s i g n i f i c a n t ?  

h No. I t  j u s t  was a n o t h e l :  o b s e r v a t i o n  t h a t  you 

p u t  t o g e t h e r  v i t h  e v e r y t h i n g  else, You c a n ' t  t a k e  a l l  

of t h e s e  t h i n g o  in i s o l a t i o n ,  

0 Do you  h a v e  a n  o p i n i o n  as t o  t h e  c h i l d ' s  

v i s i o n ?  

A Hy o p i n i o n  is a s ' s t a t e d ,  B e  fixed a n d  would 

i n f r e q u e n t l y  fo l low.  

Q .What  does t h a t  mean? 

A Which means  t h a t  h e  h a s  some v i s i o n ,  t h e  

q u a l i t y  of w h i c h  I c a n n o t  assess .  

Q Do you q u e s t i o n  t h e  quality of t h e  c h i l d ' s  

v i s i o n ? .  - 
A I d o n ' t  u n d e r s t a n d  t h e  q u e s t i o n ,  

Q Do you t h i n k  t h i s  c h i l d  h a s  no rma l  v i s i o n ?  
, 

CHARLES A. HOWARD i ASSOCIATES, P. 0 ,  BOX 1971, MOBILE, ALAaAM; 
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A No, I don't think he has normal vision. 

Q And what is the basis of that opinion? 

A Well, that he  did not follow regularly, But 

that could also be due to intellectual impairment and 

inability to attend t o  certain ta6ks. But he clearly 

sees , 

Q Is it your opin ion ,  Dr. Chalhub, that t h i s  

child is intellectually and motor delayed; i s  that 

correct? 

A Y e s ;  that's correct. 

Q Would you characterize this child's delay a8 

profound? 

A I'd characterize him a s  functioning b e l o w . h i s  

stated age. 

0 Do you think it's severe or profound delay? 

A Severe , 

Q -Both intellectually and motor? 

A I r e a l l y  can't tell totally intellectually. 

Because I did not really do a Denver Developmental or 

some other type of more informative examination of h i s  

intellectual function, But clearly he ha8 not reached 

his milestones that a two-year-old child should do. 

But aqafn ,  he has a tracheostomy and a gastrostomy. SO 
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all of those factors have to go in to evaluate it. I 

think the b e s t  thing that could be said is that one 

needs to wait and see what development occurs over the 

next several years to speak more accurately about 

intellectual development. There'. no question that 

he'e oeverally involved in terms of his motor 

development. 

Q Do you think that involvement 0- that is, his 

severe motor involvement -- is permanent? 
A Y ~ s ,  I doe 

Q Do you think that the intellectual involvement 

is permanent? 

A As soon as we can quantitate it. He is going 

t o  have a certain amount of intellectual impairment, 

yes. 

( A  DISCUSSION WAS EIELD OFF THE 

RECORD ) 

H R n  KULLMANr 

Q Do you feel that this child i s  mentally 

retarded, Dr. Chalhub? 

A ,He's delayed intellectually f o r  his 

chronological age, X don't l i k e  to use the v o r d  

'mentally r e t a r d e d "  until I have some objective 

c 

CHARLES A,  HOWARD & ASSOCIATES, P. 0, BOX 1971, MOBILE, ALABAYiA 
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mentally retarded? 

A I t h l n k  he i s  going to have aome mental 

6 

Q Why is that? 

A -That's just b a a e d  upon a atudy to be puSlished 

by the HIE on children with trachs and profound motor 
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i i 
I 

psychometric studies to base that on normal standards. 1 

Q Let's talk about that, 

A I would not expect him to survive past five to 

will e v e r  be gainfully employed? 

A No, I don't. 

23 Or w i l l  have a normal l i f e  ever? 

I 
I 
I 
I 
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A T h a t ' s  t r u e ,  

Q W h a t ' s  g o i n g  t o  k i l l  t h i s  c h i l d ?  

A P r o b a b l y  a n  i n f e c t i o n ,  

Q Is t h a t  a c o n s e q u e n c e  of h i s  b r a i n  i n j u r y ?  

A N o  e 

Q Xs t h e  f a c t  t h a t  he's g o i n g  t o  n o t  be a b l e  t o  

s u r v i v e  a b r a i n  i n j u r y  ( s i c )  g o i n g  t o  be a result of 

h i s  b r a i n  i n j u r y ?  

A I'm s o r r y .  T h a t  q u e s t i o n  d i d n ' t  make s e n s e .  

Q L e t  m e  a s k  y o u  t h i s 1  Do you  t h i n k  t h e  

r e d u c t i o n  in h i s  l i f e  e x p e c t a n c y  is due  t o  his b r a i n  

i n j u r y ?  

A Qh,  y e s .  I t ' s  due t o  his lower c r a n i a l  nerve 

i n v o l v e m e n t  a n d  h i s  i n a b i l i t y  t o  s u c k ,  s w a l l o w  and his 

decreased motor f u n c t i o n ,  

Q What k i n d  of care w i l l  this child require? 

A .In terms of w h a t  a s p e c t s ,  do  you mean? 

0 Well ,  if you were t r e a t i n g  t h i s  child, Doctor, 

what  would  you recommend i n  terms of h i 8  supervision 

and care? 

MR. P E N X C X :  

You mean for r i g h t  now? 

XR. KULLMANz 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

R i g h t .  

A J u s t  r e a l l y  p r e t t y  much w h a t  h e ' s  g e t t i n g .  

H e ' s  g o t  very s e n s i t i v e  c o n c e r n e d  p a r e n t s  t h a t  are 

do ing  a 

0 

family? 

A 

able t o  

T h e y ' r e  

anybody  

Q 

A 

Q 

d o c t o r ?  

A 

Q 

A 

g o o d  job in t a k i n g  care of him. 

Would y o u  recommend n u r s i n g  a s s i s t a n c e  f o r  t h e  

I t h i n k  I a s k e d  h e r .  S h e  t h o u g h t  t h a t  she was  

care for his n e e d s  a t  t h e  present t i m e .  

p r e t t y  a d e p t  a t  do ing  all t h e  t h i n g s  t h a t  

would do. 

Would you  recommend t h a t  for t h i s  f a m i l y ?  

N o .  

How o f t e n  s h o u l d  t h i s  c h i l d  be s e e n  b y  a 

What t y p e  of doctor? 

Any doc tor .  

. W e l l ,  t h e  c h i l d  s h o u l d  h a v e  r o u t i n e  pediatric 

Care. 12 t h e  c h i l d  h a s  i n f e c t i o n s ,  t h e n  t h o s e  s h o u l d  

be t r e a t e d  a p p r o p r i a t e l y .  If h e  h a s  o t h e r  p r o b l e m s  

r e l a t e d  t o  t h e  t r a c h  o r  t h e  g a s t r o s t o m y ,  t h e n  t h o s e  

s h o u l d  be s e e n .  I d o n ' t  t h i n k  you c a n  p u t  a number  of  

v i s i t s  o n  it. I t  w i l l  d e p e n d  o n  how t h e  c h i l d  is 

doinc;, how w e l l  he's c a r e d  for. 
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Q What a b o u t  s p e c i a l  t h e r a p y ?  

A I w o u l d  t h i n k  t h a t  b a s e d  o n  t h i s  c h i l d ' s  

i n v o l v e m e n t ,  t h a t  t h e  f a m i l y  could do r a n g e  of m o t i o n  

e x e r c i s e s  a n d  p h y s i c a l  t h s r a p y  as they are  do ing .  

Q You w o u l d n ' t  recommend o t h e r  s p e c i a l  t h e r a a y  

by s p e c i a l i s t s ?  

A On a r e a s o n a b l e  b a s f a .  P e r h a p s  o n c e  a month 

t o  assess wha t  k i n d  of d e v e l o p m e n t  he's making  a n d  t h e  

p r o g r e s s  a n d  t h a t  t h e  p a r e n t s  arc d o i n g  e v e r y t h i n g  t h a t  

t h e y ' v e  been i n s t r u c t e d .  

Q What k i n d  of p e r s o n  w o u l d  you recommend n a e i n g  

him on  a once- a- month  ba s i s ?  

A A p h y s i c a l  t h e r a p i s t .  

Q Any other k i n d  of t h e r a p i s t ?  

A I t h i n k  t h a t  has t o  be d i c t a t e d  o n  t h e  

p r o g r e s s  a n d  t h e  t h i n g s  t h a t  d e v e l o p .  

Q .Is s p a s t i c  q u a d r i p a r e s i s  a t y p e  of c e r e b r a l  

p a l s y ?  

A N o  8 

Q Does t h i s  c h i l d  h a v e  c e r e b r a l  p a l s y ?  

A . I  d o n ' t  use t h e  t e r m  = c e r e b r a l  palsy.' 

Q As t h e  t e r m  is normally used,  d o e s  t h i s  c h i l d  

h a v e  c e r e b r a l  p a l s y ?  

CHARLES A.  HOWARD li ASSOCIATES, 0. BOX 1971, MOBILE, A L x I3 A bi A 
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I .  

A We d o n ' t  use it n o r m a l l y ,  so I c a n ' t  a n s w e r  

t h a t  q u e s t i o n ,  I f  you w a n t e d  t o  a s k  m e  wha t  the 

d e f i n i t i o n  of ce rebra l  p a l s y  i s ,  t h e n  I wou ld  be g l a d  

t o  do t h a t .  

0 You d o n ' t  t h i n k  the c h i l d  h a s  cerebra l  p a l s y ?  

A No, I d i d n ' t  s a y  t h a t ,  

0 What d i d  you s a y 3  

A I s a i d  I d o n ' t  use the term . c e r e b r a l  p a l s y . '  

Z t * s  an a r c h a i c  outdated term. 

Q Are you  f a m i l i a r  w i t h  a n  NIH s t u d y  o n  p r e n a t a l  

and p e r i n a t a l  f a c t o r s  i n  b r a i n  damage? 

MR. PENICKt 

Which one specifically? 

MR. KULLMANt 

Q This o n e  ( i n d i c a t i n g ) ?  

A Yes# I am8 

Q .Eiave you r e a d  it? 

A Yes. 

Q When w a s  L t  p u b l i s h e d ?  

A I'll have to l o o k .  Just r e c e n t l y  i n  t h e  

s p r i n g ,  I b e l i e v e ,  of ' 8 5 .  

Q Is t h a t  a fairly c u r r e n t  s t u d y ?  

A I t ' s  a s t u d y  t h a t ' s  been,  as  I said, i n  t h e  
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s p r i n g  of ' 8 5 .  

Q Does t h a t  s t u d y  u s e  t h e  t e r m  " c e r e b r a l  p a l s y " ?  

A Y C S .  

Q Dr. C h a l h u b ,  d i d  y o u  r e v i e w  the h o s p i t a l  

r e c o r d  w i t h  r e s p e c t  to the b i r t h  of this c h i l d ?  

A Y e s p  I did .  

Q And w h a t  is y o u r  u n d e r s t a n d i n g  of t h e  c h i l d ' s  

g e s t a t i o n a l  age a t  t h e  t i m e  of b i r t h ?  

A It was a p p r o x i m a t e l y  35  weeks .  

Q What fs y o u r  u n d e r s t a n d i n g  w i t h  r e s p e c t  t o  t h e  

c h i l d ' s  s i r e  i n  r e l a t i o n s h i p  t o  h i s  g e s t a t i o n a l  a g e ?  

A T h a t  f t  vas a p p r o p r i a t e  for g e s t a t i o n a l  age. 

Q What is your u n d e r s t a n d i n g  about  t h e  child's 

Apgar  s c o r e s  a t  b i r t h ?  

A You mean w h a t  were t h e y ?  

Q Y e 0 ,  sir. 

A 2 a t  o n e  m i n u t e  a n d  4 a t  f i v e  m i n u t e s .  

KR. PENICK: 

D o c t o r ,  let me i n t e r j e c t  h e r e  t h a t  you are 

f r ee  to look a t  a n y  of t h e  r e c o r d s  if you n e e d  to. 

MRm XULLXANt 

Q w i t h  r e s p e c t  t o  t h e  f i r s t  s c o r e ,  wha t  d i d  you 

u n d e r s t a n d  t h a t  it showed i n  t h i s  c h i l d  o r  r e f l e c t e d ?  

CYARLES A.  HOWARD & ASSOCIATES, P. 0, BOX 1971, M O B I L E ,  A L A S X Y A  
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A I don't understand what you mean. I 

7 

8 

Q Well, what is a normal Apgar? 

A 

Q 

A An Apgar that's considered to have no 

prognostic significance in terms of abnormalities is an 

Apgar 7 to 10. 

0 What's the highest Apgar? 

12 

13 

14 

Q What are those five things? 

MR. PENICX: 

Let's 50  off the record f o r  just a minute, 

10. 

What are we ranking here or grading? 

15 

16 

There art f i v e  things that individuals look at 9 1 A  

( A  DISCUSSION WAS HELD OFF THE 

RECORD.  ) 

11 

that was developed by Virginia Apgar in trying t o  

access a newborn's well-being. 

I 

17 

18 

19 

20 

21 

- (REQUESTED PORTION O F  RECORD R E A D , )  

A Respiratory rata, heart rate, reflex 

irritability, tone and c o l o r .  

MR. KULLMANr 

Q :Do you know what t h e  two points g i v e n  to this I 
22 1 child indicated? I 
23 A If you could find i t  f o r  me in the record -- 

CHARLES A.  HOWARD & ASSOCIATES, P, 0 ,  BOX 1971, MOBILE, ALABAt.1.; 
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1 

can't remember exactly what they took off the points 

f o r .  

Q I can't find it i n  the record, 

A We'll have to find it. Because I can't 

remember exactly what they vere. 

Q Is that significant in formulating your 

opinions? 

blR.  PENICK: 

What is that? 

A You mean io the Apgar of 2 significant? 

XR. RULLMAN: 

Q Yes, 

A Y e s ,  it i s  significant. 

Q I s  it significant in formulating your opinions 

what the scores were given for? 

A I n  certain situations. In this case, I m e a n  

obviously the baby is depressed at birth with l o w  

Apgars. I m e a n ,  that's the significance. 

Q Do you know if the child was given any points 

for cardiac function? 

A - Again, if we could just find it, I'll be g l a d  

to look at it. I just can't recall the subscores 

because I don't have that in front of me. Let me see 

CHARLES A. HOWARD L ASSOCIATES, P. 0. BOX 1971, MOBILE# ALAi3X:4>- 
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if we can find it so we won't be guessing here. 

Okay. Here it is right here. No, That's the 

anesthetic chart. I'm sorry, 

Well, I can't seem to find it. 

Q Did you make an assumption as to what the 2 

was given for in this ease? 

A Well, I can't find it right now. And it may 

not even be there. But Z mean, the Apgar of 2 fa a 

very low Apgar. There's no question about that. 

Q Did you assume in formulating your opinions 

the child had a heart rate at birth? 

A Yes. 

Q D i d  you assume that the two points were given 

f o r  heart rate? 

A I have to go back and look at it and see. I 

just c a n @ t  recall at this point. 

Q - I  understand you can't recall. B u t  is that an 

assumption you made? 

A X * d  lfke to see it, Right now I can't -- m y  
recollection 1 8  that the Apgars were low. They were 

significant that the child vas depressed at birth. And 

I don't have any argument with that. 

Q Did you assume that the two points were given 23 

CHARLES A. HOWARD I ASSOCIATES, p. 0, BOX 1971, MOBILE, ALASA,V.X 
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f o r  cardiac function? 

A No, I can't remember now without seeing it 

what that was. 

Q So i f  t h e  cardiac function was zero at birth, 

that wouldn't alter your opinions? 

A No, The Apgar was extremely low and 

consistent with a significantly depresaed baby. 

0 And if the heart rate were 1 at birth, that 

would not alter your opinions? 

A No. 

Q And if the heart rate were 2 ,  that would not 

alter your opinions? 

A NO e 

Q D r ,  Chalhub, I assume you a l s o  do not know 

what the score of 4 was given f o r  at five minutes? 

A You mean what the Subtotals were? 

Q - Y a s .  

A No, not right now I can't. If you could just 

provide it for me, I'd be glad to comment on it. 

Q Would i t  alter y o u r  opinions in any way i f  the 

child's .cardiac function was 2 At five minutes? 

A It says here that the heart rate at the tine 

of intubation was 30 to 40. No, it wouldn't alter my 

CHAXLES A .  HOWARD L ASSOCIATES, P. 0. BOX 1971, MOBILE, A L A 3 A . Y  
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I 

o p i n i o n ,  I 

Q You assume t h a t  t h e  h e a r t  r a t e  was n o t  normal  

a t  f i v e  m i n u t e s ?  

A f d o n ' t  know w h a t ' s  normal ,  

Q What is n o r m a l  f o r  an infant? 

A Y o u ' r e  t h e  o n e  a s k i n g  t h e  q u e s t i o n .  What a re  

you a s k i n g  m e  is normal? 

I I 

Q A t  f i v e  m i n u t e s  a t  b i r t h ,  w h a t  s h o u l d  a normal  

c h i l d ' s  h e a r t  r a t e  be? 

A 

Q 

A 

Q 

X t  d e p e n d s  o n  t h e  s i t u a t i o n  t h e  c h i l d  is i n .  

X f  t h e  c h i l d  is h e a l t h y .  
I 

It can r a n g e  a n y w h e r e  from 1 0 0  t o  2 0 0 .  

Xs 3 0  n o r m a l ?  

go, i t ' s  n o t  normal .  

Is t h a t  a s i g n i f i c a n t  b r a d y c a r d i a ?  

Y e s I  i t  is. 

B - I s  i t  a s e v e r e  b r a d y c a r d i a ?  

A A g a i n ,  w h a t  do you mean b y  s i g n i f i c a n t  a n d  

s e v e r e ?  f n  terms of  v h a t  s i t u a t i o n ?  

Q I n  terms of t h e  c h i l d ' s  l i f e .  

-..I d o n ' t  u n d e r s t a n d  t h a t  q u e s t i o n .  l A  
Q Well, is t h a t  b r a d y c a r d i a  a t  t h e  t i m e  of 

intubation life t h r e a t e n i n g ?  

CHARLES A.  HOWARD rC ASSOCIATES, P. 0. BOX 1971, MOEIILE,  ALXSA.'L':A 
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A Well, i f  i t  p e r s i s t s  beyond  a n  e x t e n d e d  period 

o f  t i m e ,  t h e n  i t  c e r t a i n l y  c a n  be, y e s .  

Q An e x t e n d e d  period o f  t i m e  b e i n g  w h a t 7  

A I d o n ' t  know, It  depends on a number of 

f a c t o r s  , 

Q It  c a n  r a n g e  from w h a t  t o  w h a t ?  

A What c a n  r a n g e  from w h a t  t o  w h a t ?  

Q The b r a d y c a r d i a  before  i t ' s  life t h r e a t e n i n g .  

A Well, I mean ze ro  i s  life t h r e a t e n i n g .  B u t  

a g a i n ,  i t  d e p e n d s  on  w h e t h e r  t h e  b a b y  i s  o x y g e n a t e d  a t  

t h e  t i m e  i t  h a s  t h e  b r a d y c a r d i a ,  w h e t h e r  t h e r e ' s  

cereSra l  blood flow. And I d o n ' t  know t h o s e  v a r i a b l e s .  

Q Why is a b r a d y c a r d i a  s i g n i f i c a n t ?  

A You mean h y p o t h e t i c a l l y ?  

Q Yeah. 

A And u n r e l a t e d  t o  t h i s  case? 

Q - Yes. 

A I t  d e p e n d s .  I t  could r e p r e s e n t  c a r d i a c  

arrhythmia. It c o u l d  r e p r e s e n t  a n  i n f e c t i o n .  I t  could 

r e p r e s e n t  a n  i n j u r y  to t h e  h e a r t ,  It's a n  a b n o r m a l  

rate t h a t  is d e c r e a s e d  a n d  may a f f e c t  t h e  c a r C i a c  

o u t p u t  . 
Q I n  an i n f a n t  like t h i s ,  Dr. Cha lhub ,  is a 
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0 And? 

A And w h a t ?  

Q What is t h e  cause  t o  t h e  b r a i n ?  

A W e l l ,  i t d e p e n d s  a g a i n  on t h e  g e s t a t i o n  of t h e  

i n f a n t ,  w h e t h e r  i t ' s  a f u l l  term o r  p r e m a t u r e ,  w h e t h e r  

t h e  b a b y  h a s  h a d  a n  i n  u t e r o  a s p h y x i a l  e v e n t  a p e r i o d  

of t i m e  before t h e  d e l i v e r y .  A w h o l e  h o s t  of t h i n g s .  

Whe the r  t h e  b a b y  h a s  lower c r an i a l  n e r v e  f u n c t i o n  a t  

t h e  t i m e  of b i r t h .  A 1 1  of t hose  are i m p o r t a n t  f a c t o r s ,  

f c a n ' t  a n s w e r  you  q u e s t i o n  as you've s t a t e d  it u n l e s s  

you w a n t  t o  g i v e  m e  t h o s e  v a r i a b l e s .  

Q 

child w i t h  no  o t h e r  problems who suffers a s p h y x i a  f o r  

a s  much a s  a h a l f  h o u r  a n d  s i g n i f i c c n t  b r a d y c a r d i a  i n  

I s n ' t  i t  t r u e ,  D r ,  C h a l h u b ,  t h a t  a n o r m a l  ---- ~ -- ____-__. ._. -- _- _- 

. ~ _.*.-  ---.... - - _- - 

t h e  r a n g e  of  3 0  for as l i t t l e  as  t w o  m i n u t e s  c a n  s u f f e r  

s e v e r e  a n d  p e r m a n e n t  b r a i n  damage? 

-No, t h a t ' s  n o t  t r u e .  .-_ ~ 

A 

Q X e n ' t  i t  t r u e ,  D r .  C h a l h u b ,  t h a t  a c h i l d  who 

has b e e n  a s p h y x i a t e d  f o r  a b o u t  a h a l f  h o u r  a n d  s u f f e r s  

b r a d y c a r d i a  in t h e  r a n g e  of 3 0  can suffer a h y 2 o x i c  

i s c h e m i o - i n s u l t  t o  t h e i r  c e n t r a l  n e r v o u s  s y s t e c r ?  

A A g a i n ,  y o u ' r e  t a l k i n g  i n  v e r y  v a g u e  terms and 

h a v e  n o t  g i v e n  any s i g n i f i c a n t  -- I c a n ' t  a n s w e r  y o u r  
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ques tfon. 

Q Isn't that t r u e ?  

A No, I can't answer your question. 

Q Isn't it true that you've testified 

previously, D r .  Chalhub, that in 8 small infant who is 

asphyxiated who suffers severe bradycardia, that you 

would expect to have a severe ischemic hypoxic insult 

to the brain if it lasted anywhere from two minutes to 

twenty minutes? I 

A Well, you'll have t o  show me, I don't think 

the situation i s  the samer Are you talking about a 

newborn infant a5 the one we're describing or a child 

that's at three to four months of age that has a 

cardiac arrest? 

Q I'm talking about a newborn infant. 

A No. X'd  have to see if I've stated that. 

Q -Is that your opinion? 

A Uhat? 

Q T h a t  it can cause a severe hypoxic ischemic 

insult, 

A --No, not in two minutes. Not in a prenatory 

infant that's a newborn. 

Q I said two minutes to twenty minutes. 

CHARLES A. HOWARD 4 ASSOCIATES, P. 0. BOX 1971, MOBILSt A L A B X G .  
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MR, PENXCK: 

Wait. State the question again. What are you 

talking about now? 

MR. KULLMANt 

Q I said isn't it your opinion, sir, that a 

premature infant who was asphyxiated who suffers 

bradycardia can suffer CL severe  hypoxic ischemic insult 

if this persists for anywhere from two minutes to 

twenty minutes? 

A Again, you knov, I would have to see exactly 

what tha situation is and what the gestation is, the 

other problems surrounding the infant, It makes a 

great deal of difference. But generally speaking, 

babies that are premature, that are born, can s u s t a i n  a 

period of hypoxia f o r  a 2rolonged period of time, The 

best set of experimental data is that by Duffey in 

nitrogen-given to animals in that they can sustain a 

period of 45 minutes if they are newborn. X f  they are 

older or an adult, it's a considerably less period of 

time. So again, the factors are v e r y  important. The 

variables are very important. The ot!aer existing 

conCitions are very important. So if you want to give 

me those specifically and itemize them, then 1 coulc 

CHARLES A.  HOWARD & ASSOCIATES, p ,  0. BOX 1 9 7 1 ,  M O B I L E ,  ALASrL',:; 
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I p e r h a p s  make a c o n u e n t .  

0 Dr. C h a l h u b ,  i s n ' t  i t  your o p i n i o n ,  sir, t h a t  

if a newborn  i n f a n t  who is p r e m a t u r e  s u f f e r s  from 

b r a d y c a r d i a  a n d  asphyxia for a two- t o  t w e n t y- m i n u t e  

p e r i o d  of t i m e ,  h e  can sustain a severe h y p o x i c  

i s c h e m i c  i n s u l t ?  

A I c a n ' t  a n s w e r  t h a t  q u e s t i o n  w i t h o u t  t h e  o t h e r  

v a r i a b l e s .  

Q What is i s c h e m i a  c a u s e d  by? 

I 

I 

21 

2 2  

You mean j u s t  i s c h e m i a ?  I n  wha t  s i t u a t i o n ?  I A 

A A g a i n ,  if t h e r e  are o t h e r  f a c t o r s  involved, 

i t ' s  possible, But  A n y t h i n g  is p o s s i b l e .  

11 

23 

12 

Q D r .  ChAlhUb, I'd like t o  t a l k  t o  you abou t  

13 
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20 

In an a d u l t ,  a newborn ,  a r a t  o r  w h a t ?  

Q A n e v b o r n .  

A What k i n d  o f  i s c h e m i a ?  

0 I schemia  of t h e  b r a i n ,  

A I t w s  u s u a l l y  as A r e s u l t  of d e c r e a s e d  c a r d i a c  

o u t p u t .  

Q -W h a t  does t h a t  result from? 

A I t ' s  j u s t  A whole h o s t  of f a c t o r 8 ,  Mr, 

K U  1 lIRAn. 

0 Is d e c r e a s e d  h e A r t  r a t e  o n e  of them? 

CHARLES A. HOWARD I ASSOCIATES, P, 0 .  BOX 1971, MOBILZ, ALXDX.fA 
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y o u r  l e t t e r  of  October 1 6 t h ,  1 9 0 5 ,  t o  Irlr. P e n i c k ,  The 

s e c o n d  s e n t e n c e  says: I've made my c o n c l u s i o n s  -0 

A I d o n ' t  h a v e  a c o p y  of t h a t .  Can I l o o k  -- is 
t h i s  a c o p y  of i t  r i g h t  hero? 

Q I b e l i e v e  so. -- t h a t  t h i s  p r e m a f u r e  i n f a n t  

s u f f e r e d  p r e d o m i n a t e l y  a hypoxic e p i s o d e  o n  a c h r o n i c  

i n t r a u t e r i n e  basis. What does t h a t  mean, sir? 

A I t  means  t h a t  e i t h e r  o n  a s i n g l e  e p i 8 o d c  o r  

r e p e a t e d  e p i s o d e s  i n  u t e r o ,  t h i s  i n f a n t ,  i n  my o p i n i o n ,  

s u f f e r e d  h y p o x i a .  

Q What does c h r o n i c  mean? 

A Well, as  I s a i d ,  o n  e i t h e r  a single o r  

r e p e a t e d  b a s i s  a t  some time d u r i n g  t h e  c h i l d ' s  i n  u t e r o  

p e r i o d .  

0 Was t h a t  a common u o e a g e  of t h e  word. 

" c h r o n i c " ?  

A -Yes. A8 opposed t o  acu t e .  

Q And w h a t  does a c u t e  mean? 

A T h a t . r n e s n s  r i g h t  away. 

Q Like when? 

A . I t  d e p e n d s  on  a g a i n  t h e  c l i n i c a l  s i t u a t i o n  

you're t a l k i n g  a b o u t .  

Q I n  thi8 Cast .  

. .  
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A You know, t h e r e ' s  a c u t e  b a c t e r i a l  e n d o c a r d i t i s  1 
a n d  s u b a c u t e  a n d  c h r o n i c .  

Q I n  t h i s  case. 

A I n  w h a t  case? 

Q I n  t h i s  case, the N a q u i n  case. 

A Y e s .  My o p i n i o n  i s  t h a t  t h i s  c h i l d  d i d  n o t  

s u f f e r  s i g n i f i c a n t  acu te  i n t r a u t e r i n e  a s p h y x i a .  The 

p r e d o m i n a n t  c a u s e  of t h i s  c h i l d ' s  p r o b l e m s ,  b a s e d  on  

t h e  p h y s i c a l  e x a m i n a t i o n ,  t h e  p a t h o l o g y ,  t h e  CT s c a n  

a n d  t h e  s u b s e q u e n t  course ,  is t h a t  of a c h r o n l p  aylpo - x i c  

i n s u l t ,  

Q Do you b e l i e v e  t h i s  c h i l d  s u f f e r e d  soae a c u t e  

i n t r a u t e r i n e  h y p o x i a ?  

A I t  i s  p o s s i b l e .  B u t  t h e  p r o b a b i l i t y  i s  t h a t  

t h e  m a j o r i t y  of t h e  i n s u l t  o c c u r r e d  on a p r i o r  c h r o n i c  

b a s i s .  

Q -Why do you a t a t e  t h a t  i t ' s  p o s s i b l e  t h a t  t h i s  

c h i l d  8 u f f a r e d  a n  a c u t e  i n t r a u t e r i n e  h y p o x i a ?  

A Well, I t h i n k  a n y t h i n g  i s  p o s s i b l e ,  And t h e  

c h i l d  h a d  a n  acu t e  a b r u p t i o n .  And i t ' s  p o s s i b l e  t h a t  

was i n  some way r e l a t e d .  B u t  t h e  factors i n  t h i s  

c h i l d ' s  h i s t o r y ,  p h y s i c a l  a n d  s u b s e q u e n t  l a b o r a t o r y  

s t u d i e s  a r e  c o n t r a d i c t e d  a n d  d o n ' t  s u p p o r t  t h a t .  It 

L, 

CHARLES A. HOWARD L ASSOCXATES, P. 0, BOX 1971, MOBILE, ALABA!tA 
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s u p p o r t s  t h e  p a t h o l o g i c a l  e n t i t y  of a c h r o n i c  e i t h e r  

s i n g l e  o r  r e p e a t e d  i n t r a u t e r i n e  i n s u l t .  B e c a u s e  t h i s  

c h i l d  h a s  a n  u n u s u a l  set of p h y s i c a l  f i n d i n g s  w h i c h  o n e  

sees i n  a c e r t a i n  c l i n i c a l  s i t u a t i o n ,  And t h a t  i a  of a 

c h i l d  who is b r e e c h ,  is prematu re ,  h a s  l o w  Apgars,  who 

h a s  no meconium, has a p r o f o u n d  lower c r a n i a l  ne rve  

i n v o l v e m e n t  a t  t h e  time of b i r t h ,  e a r l y  s e i z u r e s  a n d  

goes o n  t o  h a v e  a c l i n i c a l  p i c t u r e  c o n s i s t e n t  w i t h  wha t  

we're l o o k i n g  a t .  

Q What  i s  the e v i d e n c e  of a n  acu te  a b r u p t i o n ?  

A The p a t h o l o g y  r e p o r t .  

Q What o t h e r  e v i d e n c e ?  

A T h a t ' s  t h e  o n l y  e v i d e n c e  t h a t  I r e c a l l .  

Q Xs t h e r e  e v i d e n c e  of t h e  a cu t e  a b r u p t i o n  i n  

t h e  f e t a l  h e a r t  m o n i t o r  t r a c i n g ?  

A I d o n ' t  know how t o  r e a d  a c u t e  a b r u p t i o n  on - 

fetal h e a r t  m o n i t o r .  

Q Do you know how t o  i n t e r p r e t  t h e  a g o n a l  phases 

of f e t a l  d i s t r e s s  on  a f e t a l  h e a r t  m o n i t o r i n g ?  

A No. I told you I was n o t  a n  e x p e r t  in f e t a l  

h e a r t  m o n i t o r i n g .  

Q I know y o u ' r e  n o t  a n  e x p e r t .  Bu t  do you  know 

how t o  i n t e r p r e t  t h e  a g o n a l  p h a s e s  of f e t a l  d i s t r e s s  o n  



I 

...- L 

125 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a f e t a l  h e a r t  m o n i t o r  t r a c i n g ?  

A NO. 

0 What o t h e r  e v i d e n c e  is t h e r e  h e r e  of a c u t e  

i n t r a u t e r i n e  h y p o x i a ?  

A I'm s o r r y .  I d o n ' t  r e a l l y  f i n d  any o t h e r  

e v i d e n c e .  

Q I t ' s  y o u r  t e s t i m o n y  t h a t  o t h e r  t h a n  t h e  

p a t h o l o g y  r e p o r t  w i t h  r e s p e c t  to a n  a c u t e  a b r u p t i o n ,  

t h a t  you  f i n d  n o  o t h e r  e v i d e n c e  i n  t h i s  record to 

s u g g e s t  a c u t e  i n t r a u t e r i n e  h y p o x i a ;  i s  t h a t  correct ,  

s i r ?  

A Let ma see i f  I c a n  -0 

Q You c a n  e x p l a i n  -- 
A Let m e  a n s w e r  t h e  q u e s t i o n  first, 

Q D r .  C h a l h u b ,  I ' m  a s k i n g  you for a y e s  or no  

a n s w e r  a n d  t h e n  Y O U  -9 

A -And t h e n  I c a n  e x p l a i n ?  I h a v e  t h e  r i g h t  t o  

do t h a t ?  

Q Ye88 Y O U  do, 

A Now, w o u l d  y o u ' r c s t a t e  your q u e s t i o n ?  

ML?. PENfCKr 

D o c t o r ,  l e t  m e  t e l l  you t h i s :  T h a t  you  d o  n o t  

have t o  g i v e  a y e s  o r  n o  a n s w e r .  If i t  does n o t  f i t  
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i n t o  o n e  of t h o s e  c a t e g o r i e s ,  y o u  a n s w e r  it a s  b e s t  you  

c a n .  

(REQUESTED PORTION OF RECORD R E A D . )  

A The a n s w e r  t o  t h a t  is no ,  Now, l e t  me e x p l a i n  

my a n s w e r .  

MR. KULLMAN: 

Q F i r s t  l e t  m e  just u n d e r s t a n d  t h a t  no,  Does 

t h a t  mean you  f i n d  no  o t h e r  e v i d e n c e  or you do f i n d  

o t h e r  e v i d e n c e ?  

A No. I ' d  l i k e  t o  e x p l a i n  my a n s w e r t .  

P l e a s e  go a h e a d .  I 
12 

13 

14 

15 

16 

17 

18 

19 

20 

A You h a v e  t o  t a k e  a case w i t h  all of i t s  

f a c t o r s  w h i c h  a r e  common. You h a v e - t o  t a k e  e v e r y  

p h y s i c a l  f i n d i n g ,  e v e r y  l a b o r a t o r y  f i n d i n g .  And s i n c e  

w e  have t h e  a b i l i t y  now to go b a c k  over  t i m e  t o  p l a c e  

i t  a t  a s i t u a t i o n  w h i c h  w e  c a n  a d e q u a t e l y  g i v e  a n  

a s s e s s m e n t  of a c h i l d ' s  p r o b l e m s .  The c h i l d  

i n d i v i d u a l l y  a n d  s e l e c t i v e l y  h a s  f e a t u r e s  w h i c h  c a n  b e  

c o n s i s t e n t  w i t h  a c u t e  a s p h y x i a .  C o l l e c t i v e l y  i t  does 

n o t  go a l o n g  w i t h  t h a t .  And based o n  t h e  c h i l d ' s  

I 

2 1  I e x a m i n a t i o n ,  t h e  c h i l d ' s  c o u r s e ,  t h e  c h i l d ' s  p r o f o u n d  1 
22 n e u r o l o g i c a l  i n v o l v e m e n t  f n  t h e  lower b r a i n  s tem -- 
23 1 which  h a s  n o t  b e e n  p r e v i o u s l y  documen ted  by  o t h e z  I 

CHARLES A.  HOWARD L ASSOCIATSS, P. 0 .  BOX 1971, MOBILE, ALAaX.:' 
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experts in the evaluations that I've seen and make it 

difficult f o r  me to understand how one can base 

opinions on an inadequate examination. But based on 

this child's findings of a premature breech child who 

clearly has selective neuronal necrosis in the lower 

brain stem in a significant profound basis early on, 

has early on scitures~ has no meconium and goes on and 

has an examination such as 1 had the opportunity to do 

is totally consistent with a child that has a chronic 

hypoxic insult either on a single or repeated basis. 

B What are the single factors which suggest 

-_._ "---..-...- - - .  

acute intrauterine hypoxia in this case? 

A When you're talking about acute? it could be 

anywhere from ten hours to twelve hours, any time i n  

the labor period. That could be low Apgars, it coule 

be difficulty at birth, it could be acidosis at the, 

tine of birth o n  an umbilical cord specinen, not at o n e  

hour of age. 

Q I'm talking about in this case. 

A X * m  talking about in this case. 

Q What else? 

A That's about all I can see. 

Q So the f a c t o r s  which are suggestive of acute 

CHARLES A .  HOWARD & ASSOCIATES, P, 0. BOX 1971, MOBILE? f iABAXA 
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intrauterine hypoxia singularly by themselves i n  

isolation are  the acute abruption, the low Apgars, the 

difficulties this child had at birth and the acidosis; 

is that correct? 

A T h a t v s  Correct. Again, let me elaborate. You 

don't taka things singularly. You take them 

collectively based on the pathological f i n d i n g s ,  based 

on the examination and ba6ed on the laboratory test. 

Q What about the fetal monitor tracing? Is that 

consistent with acute intrauterine hypoxia? 

A It could be consistent with a whole host of 

things. The -- 
Q Well, is it consistent with acute -- 
MR. PENICX! 

Wait a minute. He wasn't finished with his 

answer. 

A .But again, as I told you, I will reserve 

coxment O A  t h e  fetal monitoring. You have experts to 

do that and I think that's best done by those experts. 

Nx. XULLMAHI 

Q . D o  you have an opinion as to whether this 

fetal monitor tracing is also a factor which is 

consistent with acute intrauterine hypoxia? 
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question, Doctor. 

A Well, I'm answering the question. 

Q I understand youtve read other people's 

testimony. I want to know if you have an opinion based 

upon your observations of  t h e  fetal heart monitor 

tracing whether it shows e v i d e n c e  of fetal well-being? 

A NO 

Q Do you have an opinion based upon your  

observations of the fetal heart monitor tracing whether 

it shows evidence of acute fetal distress? 

A NO 

0 Do you have an opinion based upon your 

observations of the fetal heart monitor tracing whether 

it shows the agonal phases of fetal distress? 

A No. 

Q In formulating your oginions with respect to 

this case, then you've relied solely upon the opinions 

of others with respect to the significance of the f e t a l  

heart monitor tracing? 

A I have relied on the testimony of others but 

in constellation with a11 the other clinical findings, 

A S  I tried to point out to you, it's merely another 

tool just like the hematocrit, the hemoglobin, the 
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late deceleration? 

A You knowI again, you have to take that in 

conjunction. And I'm going to again tell you that I an 

not an cx?ert i n  this area. I've tried to tell you 

that on numerous occasions, The late decelerations 

have to be taken in conjunction with gestation, the 

clinical situation, what is going on and the evidence 

of other means of fetal well-being. And certainly 

babies are born all the time will late decelerations 

that are normal and obstetricians will let that go to 

term i f  they are convinced that there i s  evidence of 

fetal well-being. That's an assessment that has to be 

made by the person interpreting the fetal monitor at 

that time. 

Q Are the findings that you've identified in 

your letter of October 16th, 198S1 with the number 6 -- 
that is,.neonatal neurological syndrome which y o u ' v e  

s a i d  resuscitation, intubation, hypotonial 

respiratory distrcsa, poor s u c k  and swallow -- are 
those signs also consistent with acute intrauterine 

hypoxia7 

A No, not in this clinical situation. 

Q Just hypothetically in isolation? 

CRARLES A.  HOWARD & ASSOCIATESI P, 0. BOX 1971, MOSISEI ALABA-Y.A 
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He s a i d  s i n g l e  or m u l t i p l e ,  

MR, PENICXt 

-- it c o u l d  be s i n g l e  o r  r epea t ed  e p i s o d e s ,  

MR. KULLMAN: 

I u n d e r s t a n d  t h a t .  I ' l l  a s k  him t o  c l a r i f y  

it. 

Q Let's a s s u m e  f o r  t h e  moment i t  vas s i n g l e .  

When d o  you think t h a t  t h a t  o c c u r r e d ?  

A A g a i n ,  a n d  t h e  answer t o  y o u r  q u e s t i o n  is 

we're a s s u m i n g  t h a t  I ' v e  a l r e a d y  s t a t e d  t h a t  i t ' s  

s i n g l e  o r  m u l t i p l e .  

Q E x a c t l y ,  

A A g a i n ,  i t ' s  h a r d  t o  be a b s o l u t e l y  c e r t a i n ,  

Bu t  based OR t h e  clinical f i n d i n g s  of t h i s  c h i l d  a t  

b i r t h  a n d  t h e  h i s t o r y  of a b l e e d i n g  a t  n i n e  t o  t e n  days 

b e f o r e  d e l i v e r y ,  t h a t  would  be a r e a s o n a b l e  p e r i o d  of 

t i m e  b e c a u s e  of t h e  c h i l d ' s  o t h e r  c l i n i c a l  f i n d i n g s  a n d  

t h e  c h i l d ' s  p r o b l e m s  a t  b i r t h .  N o w ,  it c o u l d  h a v e  been 

two weeks. Zt c o u l d  h a v e  b e e n  f i v e  d a y s  b e f o r e ,  A n d  

it could h a v e  b e e n  m u l t i p l e  e p i s o d e s .  

Q D o  I u n d e r s t a n d  t h a t  i t ' s  your o p i n i o n  t h a t  i t  

probably o c c u r r e d  at t h e  time of  t h i s  episode of  

b l e e d i n g  some n i n e  t o  t e n  d a y s  before d e l i v e r y ?  ~ 

CEARLES A. HOWARD & ASSOCIATES, P. 0 .  BOX 1971, M O B I L E ,  ALX=.A:.L; 
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A I said that's within the realm of possibility : 
I 
I 

in this case -- these cases. Now, you have to 

understand that we're dealing with a significant 

clinical situation in which a premature breech has 

profound lower cranial nerve involvement. That is seen 

almost univeraely on a chronic basis, not an acute 

basis. And so it may have been nine days. I t  may have 

been ten days. I t  may have been f i v e  days. And it may 

have been on repeated intervals. 

Q Your use of the word "chronic. confuses me, 

Doctor, De you mean to suggest by your testimony that 

you believe that the child became hypoxic nine or ten 

days b e f o r e  delivery and remained severely hypoxic f r om 

then to birth? 

A No. You assumed wrong. I did not state that, 

Q What do you mean by t h e  use  of the tern 

"chronic*? 

A Chronic means that it occurred in the past. 

It may have occurred on repeated occasions. But I 

don't think it was 8UStaintd in t h i s  particular child. 

0 Is that useage of chronic somewhat unusual, 

Doctor? Doesn't chronic mean austained? 

A No, not i n  my terminology. 

CHARLES A. HOWARD 1 ASSOCIATES, P. a. BOX 1971, MOBILE, ALAEA::A 
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Q You a l w a y s  u s e  i t  as a ' s y n o n y m  €or p a s t ?  

A Y e s .  

Q Was t h i s  p a s t  e v e n t  a n  a c u t e  e v e n t ?  

A I t h i n k  a n y  e v e n t  t h a t  o c c u r s  a t  t h a t  time is 

a n  a c u t e  e v e n t ,  

Q So t h e  c h r o n i c  e v e n t  y o u ' r e  d e s c r i b i n g  is a 

p a s t  a c u t e  e v e n t ?  

A Well, I s u p p o s e  t h a t ' s  o n e  way of h a v i n g  some 

r e d u n d a n c y  i n  t h e  answer. B u t  y e s .  I mean c c r t a f n l y  

t h a t  h a s  t o  occur at a time, And i f  you wan t  t o  s a y  i t  

o c c u r s  a t  t h a t  t i m e  a n d  t h a t ' s  a c u t e ,  X h a v e  no p r o b l e m  

w i t h  t h a t .  

Q .  D o  you t h i n k  t h a t  t h e  e v e n t  c o n t i n u e d ?  

A I d o n ' t  know. C e r t a i n l y  w e  d o n ' t  know e n o u q h  

a b o u t  t h i s  p a r t i c u l a r  s i t u a t i o n  for m e  t o  t e l l  you 

t h a t .  

0 .What  do you  t h i n k  h a p p e n e d  n i n e  o r  t e n  d a y s  

b e f o r e  b i r t h ?  

A I t h i n k  t h e  i n f a n t  s u f f e r e d  a h y p o x i c  insult 

a t  n i n e  o r  t e n  d a y s  b e f o r e  o r  two weeks  b e f o r e  o r  f i v e  

d a y s  before r e s u l t i n g  i n  p r o f o u n d  i n v o l v e m e n t .  And t h e  

reason t h a t  t h i s  o c c u r s  is t h e  n a t u r e  of t h e  s u b s t r a t e  

o r  t h e  n a t u r e  of t h e  c h i l d  o r  the i n f a n t ,  A p r e r n n t o r y  

CHARLES A,  HOWARD a ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  A L A S A i G  
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A It c o u l d  Ilave been  r e l a t e d  t o  t h e  a b r u p t i o n .  

I t  c o u l d  h a v e  b e e n  r e l a t e d  t o  t h e  e c c e n t r i c a l l y  p l a c e d  

u m b i l i c a l  cord, t h e  s h u r t  u m b i l i c a l  cord, I t  c o u l d  be 

a w h o l e  h o s t  of fac tors .  I t  may h a v e  been n o t h i n g  

r e l a t e d  t o  t h a t .  It  could h a v e  been j u s t  v a s c u l a r  

spasm. 

Q D o  you h a v e  a n  o p i n i o n  as t o  v h a t  was t h e  

c a u s e  of the h y p o x i a  n i n e  o r  t e n  d a y s  before  b i r t h ?  

A A g a i n ,  I ' v e  t o l d  you w h a t  it c o u l d  be, I 

d o n ' t  t h a t  t h e r e  i s  a n y b o d y  a n y w h e r e  t h a t  c a n  tell you 

t h e  s p e c i f i c  i n s u l t ,  We d o  know 0- a n d  wha t  we do 

know -- do I n o t  g e t  t o  c o m p l e t e  my a n s w e r ?  

Q You c a n  do i t ,  sir. B u t  H r ,  Penick h a s  

a c c u s e d  me of d e l a y i n g  this. 

A I ' m  n o t  d e l a y i n g  i t .  I ' m  t r y i n g  t o  make t h i s  

p e r f e c t l y  c l e a r  SO t h a t  when w e  come back a n d  y o u  want 

t o  ask ma what m y  o p i n i o n  was a t  t h e  t i n e  of the 

d e p o s i t i o n  -- 
Q Please go ahead, sir. I ' m  r e a l l y  n o t  t r y i n g  

t o  r u s h  you at a l l ,  

TEE WITNESS: 

Can you r e a d  back w h a t  I s a i d ?  He's c h a n g e d  

my train of t h o u g h t ,  
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(REQUESTED P O R T I O N  OF RECORD READ.) 1 

MR, KULLMANr ' 

Q Let me just say for the record I'm really just 

objecting to the responsiveness o f  the answer. I 

understand you've told me that you don't know. I'm 

asking you if you have an opinion as to what was the 

Cause of the hypoxia nine or ten days before in this 

case? 

A I think I've given you the possibilities. 

Q What are those possibilities? 

A The abruption, the eccentrically placed 

umbilical cord, the short umbilical cord. It c o u l d  

have been some type of trauma to the abdomen. It coull 

have been some type of hy?otensive episode, Just any 

type of insult that could have caused hypoxia. And the 

reason I use hfpoxia in distinction to ischemia is that 

we feel that this type of insult is due to a hypoxic 

insult, not an ischemic insult, because of the nature 

and the unifors injury to the brain stem which is 

extremely vulnerable in a prematory infant. 

Q Vulnerable to hypoxia? 

A Y e s .  

0 And this infant was just as vulnerable to 
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h y p o x i a  n i n e  d a y s  l a t e r ?  

A I d o n ' t  u n d e r s t a n d  t h e  q u e s t i o n .  

Q W a s n ' t  t h i s  p r e m a t u r e  i n f a n t  v u l n e r a b l e  t o  

h y p o x i a  n i n e  d a y s  l a t e r  when he was b o r n ?  

A Yes.  B u t  you  d o n ' t  h a v e  t h e  c l i n i c a l  f i n d i n g s  

t h a t  t h i s  c h i l d  h a d  a n d  t h e  p r o f o u n d  i n v o l v e m e n t  as a 

r e s u l t  of a n  a c u t e  i n s u l t  t w o  h o u r s  be fore  b i r t h .  I t  

d o e s n ' t  h a p p e n ,  

Q Why do y o u  s a y  t h i s  o c c u r r e d  n i n e  o r  t e n  d a y s  

before b i r t h ?  

A I ' m  j u s t  t r y i n g  t o  g i v e  y o u  a n  e x a m p l e ,  You 

a s k e d  m e  when I t h o u g h t  t h e  e v e n t  o c c u r r e d .  The  e v e n t  

o c c u r r e d  -- w e l l ,  b e c a u s e  you h a v e  a c h i l d  t h a t  h a s  

d e v e l o p e d  s i g n i f i c a n t  n e u r o l o g i c a l  i m p a i r m e n t  w h i c h  

would go a l o n g  w i t h  a n i n e -  o r  t e n - d a y  i n t e r v a l .  I t  

coulc?  h a v e  b e e n  f i v e  d a y s .  I t  c o u l d  h a v e  b e e n  fourteen 

d a y s .  

Q I t  c o u l d  h a v e  b e e n  t w e n t y  d a y s ?  

A P o s s i b l e .  

Q Why d o  you h e s i t a t e ?  

A I d o n ' t  know. I'm j u s t  k i n d  of g o i n g  o n  t h e  

basis 0- not k i n d  of. I a m  g o i n g  on t h e  b a s i s  of t h e  

child's e x a s i n a t i o n  a n d  t h e n  s u b s e q u e n t  d e v e l o p m e n t  a n d  23 

CHARLES A.  HOWARD i ASSOCIATES, P, 0, BOX 1971, MOSILE, ALXaX:;. 
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the studies at that time. I 

Q Could it have occurred thirty days before 

I 

I 

birth7 

A No, I don't think so. 

B Why not? 

A Because I would! have -- I would think we would 
have seen more involvement of the cortex and other 

structures i f  it occurred at thirty days and was 

significant enough to cause this type of problem. 

0 Why? 

A Well, it just would have.  

Q Why? 

A I guess only God knows why. I don't know why. 

Q Kell, there must be some reason you ex2ressed 

that opinion. Why would you express more involvement 

of the cortex thirty days beforep D r .  Chalhub? 

A .Okay. I s e e .  X ' m  sorry. I thought you meant 

just why some things occur. You mean why that's ny 

opinion that it couldn't have occurred 0- 

Q Y e s  . 
A I w o u l d  have ex2ected that the head -- if it 
occurred thirty days before and it was significant and 

affected both the brain stem and the cortex, that the 23 

._..I c 
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c h i l d  p e r h a p s  wou ld  h a v e  h a d  a smaller heac? 

c i r c u m f e r e n c e ,  t h e  c h i l d  wou ld  h a v e  h a d  more 

n e u r o l o g i c a l  i n v o l v e m e n t  a t  b i r t h  t h a n  it d i d  a t  t h i s  

t i m e  and i n  a d i f f e r e n t  type  of d i s t r i b u t i o n .  

Q L i k e  w h e r e ?  

A Well, the c o r t e x  and  b r a i n  s t e m .  This is 

r e a l l y  p r e t t y  much a t r e m e n d o u s  i n s u l t  t o  t h e  lower  

b r a i n  stem. 

Q You s a y  you  s ee  t h i s  i n  b r e e c h  cases? 

A Y e s .  

Q H o w  d o e s  t h a t  h a p p e n ?  

A B r e e c h  prernatures, 

Q Lfow d o c s  t h a t  h a p p e n ?  

A X o w  does wha t  h a p p e n ?  

Q T h a t  you  see t h i s  p a t t e r n  of n e u r o n a l  n e c r o s i s  

i n  t h e  d e l i v e r y  of b r e e c h  b a b i e s ?  

A . X  d o n ‘ t  t h i n k  t h a t  t h e  d e l i v e r y  has a n y t h i n g  

t o  do w i t h  i t ,  It p r o b a b l y  is t h e  p r e s e n t a t i o n  of t h e  

i n f a n t .  And w h e t h e r  t h e r e ‘ s  s o m e t h i n g  wrong w i t h  t h e  

i n f a n t  t h a t  i t ’ s  b r e e c h  and h a 8  t h i s  p r o b l e m  a n d  t h e n  

it’s s u p e r i m p o s e d  by a n o t h e r  i n s u l t  or w h i c h  i s  t h e  

c a r t  b e f o r e  t h e  horse, we d o n ’ t  know. Any c h i l d  t h a t ’ s  

b r e e c h  h a s  a s i g n i f i c a n t  c h a n c e  of h a v i n g  o n e  o r  more 

CHARLES A. HOWARD & ASSOCIATES, P, 0 .  BOX 1971, MOBILE, ALASA”;. 
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congenital malformations and more problems at birth, be 

it a premature or be it a term infant, That's well 

known, well recognized, 

Q Do I understand correctly, Dr. Chalhub, that 

the pattern of neuronal necrosis you see here is 

consistent with the pattern that you would see with G 

premature breech vaginal delivery o f  a child who's born 

with respiratory disease? 

A f said premature breach, I didn't say vaginal 

delivery. It's acen with a C section as well as a 

vaginal delivery, 

Q You see them both ways? 

A Y e s .  

Q When you see this pattern, if the child 

suffered severe hypoxia during a vaginal delivery, that 

is a breech presentation child? 

A -No, 1: don't think S O .  Not on an acute b a s i s ,  

And incidentally, doing a C section o n  this child at 

the time of delivery would have made no difference in 

the d s f i c i t .  The child vould have had the sane amount 

of neurological deficit. 

Q That's because of y o u r  opinion that it all 

occurred nine or ten days before? 

C f f A R L Z S  A. HOWARD 6 ASSOCIATES, P, 0, BOX 1971, MOSILE, ALAax !A  
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A No, That's a130 b e c a u s e  of t h e  way t h i s  c h i l d  

p r e s e n t e d .  The c e r v i x  was f u l l y  d i l a t e d ,  t he re  w a s  no  

e v i d e n c e  of h e a d  t r a u m a ,  t h e r e  was n o  e v i d e n c e  of body 

t r a u m a ,  t h e r e  w a s  no e v i d e n c e  of t rauma t o  t h e  b a b y  o r  

m o l d i n g  of t h e  h e a d  w h i c h  u s u a l l y  is the r e a s o n  t h a t  

t h e  c h i l d r e n  i n  b r e e c h  d e l i v e r i e s  suffer t h e  problems. 

Q N o w ,  Doctor ,  I t h i n k  y o u  were g o i n g  t o  e x p l a i n  

t o  ne t h e  r e a ~ o n ~  why you  t h i n k  i t  o c c u r r e d  n i n e  o r  t e n  

d a y s  before d e l i v e r y .  T h a t  is, as I u n d e r s t a n d  i t ,  

b e c a u s e  t h e  c h i l d ' s  head  c i r c u m f e r e n c e  was n o r m a l  s i z e ,  

b e c a u s e  t h e  c h i l d  was n o t  s m a l l  for g e s t a t i o n a l  a g e ?  

A I d i d n ' t  s a y  t h a t .  

Q Is t h a t  a l s o  c o n s i s t e n t ?  

A I t ' s  c o n s i s t e n t .  

Q K h a t  o t h e r  r e a s o n s  d o  you  h a v e  f o r  b e l i e v i n g  

t h a t  i t  o c c u r r e d  n i n e  or t e n  d a y s  before b i r t h ?  

A .And t h e  n a t u r e  of  t h e  n e u r o l o g i c a l  d e f i c i t  at, 

t h e  t i m e  of b i r t h .  

Q D o  you o n l y  see t h i s  n e u r o l o g i c a l  damage when 

t h e  brain damage o c c u r s  n i n e  or t e n  d a y s  be fo re  b i r t h ?  

A I d i d n ' t  s a y  n i n e  o r  t e n  d a y s .  We're 

e s t i m a t i n g  t h a t  b e c a u 8 e  of t h e  h i s t o r y  of t h e  a b r u p t i o n  

or b l e e d i n g  a t  t h a t  ? a r t i c u l a r  t i n e .  Now, w h e t h e r  
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0 Well, do you see this pattern of neuronal 

necrosis in children -- in fnfants where there is no 
event nine or ten days before birth? 

A There has to be some event. Or else you 

wouldn't see the neuronal necrosis. 
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crn't tell you as you ask that queation, 
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Q Dr, Chalhub, what do you base your opinion on 

that this pattern of neuronal necrosis is consistent 

with an insult in this child nine or ten days before  

birth? And when I say that, do you have any studies on 

which you r e l y ?  

A Jn terms of what? 

Q Of your opinion. 

A That it's nine or ten days? 

Yeah. 
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A T h a t r  you  know? i s  a r e f l e c t i o n  of my 1 5  y e a r s  

i n  p e d i a t r i c  n e u r o l o g y ,  my command of t h e  l i t e r a t u r e ,  

my e x a m i n a t i o n  of m u l t i p l e  bab ie s  i n  s imi lar  

s i t u a t i o n s ,  my review of t h e  records, my r e v i e w  of t h e  

CT s c a n s  a n d  my e x a m i n a t i o n  of t h e  i n f a n t ,  

Q I u n d e r s t a n d  that. 

A Which i n c i d e n t a l l y  h a s  n o t  b e e n  done  by 

a n y b o d y  e l s e ,  

Dr. ChaPhuS, a re  you aware of any r e p o r t s  i n  - - -- -.- . __  ._ - -.- Q 

t h e  l i t e r a t u r e  o r  s t u d i e s  w h i c h  would  s t a t e  your 

h y p o t h e s i s  i n  t h i s  case: t h a t . i s ,  t h a t  t h i s  p a r t i c u l a r  

t y p e  of n e u r o n a l  necros is  a n d  b r a i n  i n s u l t  is generally 

. . *  - 
- _.----. 

-'-. . 

s e e n  because of a c h r o n i c  h y p o x i c  i n s u l t ?  

A T h e r e  ure many a r t i c l e s  f n  t h e  l i t e r a t u r e .  

Q Would you name m e  B o r n e  of them?  
c-- - - - I  ----- --- .. . 

I c a n ' t  g i v e  you t h o s e  r i g h t  now. f d i d n ' t  . *.-- ~ .- - A 

corne p r e p a r e d  t o  d o  t h a t .  B u t  I'll b e  glad t o  f u r n i s h  

them t o  M r .  P e n i c k  I n  t h e  f u t u r e .  
.-.-... - - -  - *  .- 

Q How l o n g  would  i t  t a k e  you t o  d:, t h a t ?  

A I ' d  h a v e  t o  go t h r o u g h  a w h o l e  l o t  o f  f i l e s .  

Most of t h e  t i n e  t h i s  is a command t h a t  p e o p l e  have all 

of t h e  t i m e  t h a t  p r a c t i c e  i n  t h i s  a rea .  So 1'11 h a v e  

t o  g e t  t h o s e  f o r  you .  

... 
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Q A r e  you  aware of a n y  r e f e r e n c e s  o r  p e d i a t r i c  

n e u r o l o g i c a l  t e x t s  t h a t  make t h i s  p o i n t  t h a t  y o u ' r e  

making?  

A f'n sure t h e r e  are. I d o n ' t  g e n e r a l l y  r e f e r  

t o  a p e d i a t r i c  n e u r o l o g y  t e x t ,  

8 Which ones do you have? 

A I n  w h a t  a r e a 7  

Q J u s t  t e x t b o o k s  in p e d i a t r i c  n e u r o l o g y ,  

A I h a v e  S w a i n e n  b W r i g h t ' s  t e x t b o o k ,  P e d i a t r i c  

P r a c t i c e  i n  N e u r o l o g y .  F c n n i c h e l ' s  book, Menkes '  book.  

I have a l a r g e  l i b r a r y .  I c a n ' t  g i v e  you all t h e  names 

- - - - _  .. . .+- . -. .- 

of them. 

Q D o  you have a n y  o t h e r s ?  

A Yeah,  I h a v e  a l o t  of  o t h e r s .  B u t  I j u s t  

c a n ' t  sit down a n d  g i v e  y o u  -- i f  you l i k e  -- no 
t h a t ' s  n o t  g o i n g  t o  be p r a c t i c a l ,  e i t h e r .  

0 I'll be g l a d  t o  go over t h e r e  a n d  look, 

A N o .  I d o n ' t  w a n t  you  t o  come t o  my h o u s e .  

B u t  I h a v e  a n  e x t e n s i v e  l i b r a r y .  

( A  S H O R T  RECESS WAS TAKEN.) 

M 3 .  KULLMAN: 

Q D r .  C h a l h u b ,  I t h i n k  w e ' v e  g o t t e n  t o  t h e  

second s e n t e n c e .  D o  I u n d e r s t a n d  c o r r e c t l y  t h a t  t h i s  

CHARLZS A.  HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA::A 
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h y p o x i c  e p i s o d e  w h i c h  you b e l i e v e  t h e  c h i l d  s u f f e r e d  

some days be fo re  d e l i v e r y  may h a v e  e i t h e r  b e e n  a c u t e  o r  

s u s t a i n e d ?  

MR. PENICIlr 

Let m e  o b j e c t  t o  t h e  form of t h a t  q u e s t i o n ,  

t h e  u s e  of t h e  word .acute.. T h a t ' s  y o u r  word a n d  n o t  

h i e .  

MR. KULLNANr 

H e  u s e d  i t  e a r l i e r ,  Bill. 

HR. PENICK: 

f t h i n k  i t ' e  v e r y  c o n f u s i n g ,  

HR. KULLMAN: 

Q Do you u n d e r s t a n d  t h e  q u e s t i o n ?  

A I d o n ' t  t h i n k  I used i t  t h e  way you used it 

b e i n g  a c u t e  n i n e  d a y s  b e f o r e .  

Q I t h o u g h t  we t a l k e d  a b o u t  c h r o n i c  means  t o  you 

p a s s e d  a c u t e ?  

A T h a t ' s  n o t  a t e r m i n o l o g y .  That's y o u r  

t e r m i n o l o g y .  I said I s u p p o s e  i f  t h a t ' s  t h e  way you 

w a n t  t o  p u t  i t .  B u t  t h a t ' s  n o t  t h e  way I p h r a s e d  i t .  

Q How do you d e f i n e  c h r o n i c ?  He h a v e n ' t  g o t t e n  

as far as  I t h o u g h t  we had. 

A O c c u r r i n g  i n  t h e  past a n d  e i t h e r  s i n q u l a r l y  o r  

CHARLES A. HOWARD i ASSOCIATES, P. 0. BOX 1971, MOBILE, ALXaX' ib  
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Q What does s i n g u l a r l y  mean? 

! 

! 

I 

A A t  o n e  t i m e .  

Q F o r  a s h o r t  t h e  or (I l o n g  time? 

A It d e p e n d s  on  the type of i n s u l t  a n d  it 

d e p e n d s  on  w h a t  y o u ' r e  t a l k i n g  about .  

0 I n  t h i s  case. 

A I t  would  h a v e  had t o  o c c u r  l o n g  enough  t o  

cause  t h e  damage t h a t  t h e  b a b y  has. 

Q H o w  l o n g  i s  t h a t ?  

A I d o n ' t  know t h a t .  I d o n ' t  t h i n k  a n y b o d y  can 

t e l l  you e x a c t l y  t h a t .  T h e r e  are m u l t i p l e  f a c t o r s  that 

i t  i s  d e p e n d i n g  o n ,  w h a t  r e g i o n a l  c e r e b r a l  blood flow 

a t  t h a t  t i m e ,  w h a t  o x y g e n  c o n c e n t r a t i o n ,  T h e r e ' s  no  
l4 1 
1 5  I way t o  measure t h a t .  
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Q What would  you s a y  t h e  r a n g e  of t i m e  w o u l d  be? 

A .Excuse me? 

Q What would  you s a y  t h e  r a n g e  of t i m e  w o u l d  be 

f f  i t  h a p p e n e d  as a s i n g l e  e v e n t ?  

A You know, I d o n ' t  t h i n k  I c a n  t e l l  you t h a t ,  

Q L e t ' s  say i t  h a p p e n e d  a s  a s u s t a i n e d  e v e n t .  

Bow l o n g  w o u l d  it t a k e ?  

23 1 A What d o  you mean by a u s t a f n e d  e v e n t ?  

CHARLES A ,  HOWARD 6 ASSOCIATES, P, 0. BOX 1971, MOBILE, ALA3A)l.I: 
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Q Well, y o u  said it either happened on a single 

or repeated basis. What do you mean by repeated? 

A Okay, One day, then the next day, then the 

following day. 

Q Do you have evidence that that happened? 

A No, The evidence is pretty firm that the baby 

h a s  profound lower cranial nerve involvement. Now, we 

do know that when babies have this at birth in babies 

that have been examined pathologically, those have been 

old insults by the amount of microglia proliferation, 

the fibrillary astrocytosis and the amount of necrosis, 

meaning that it's not an acute event, meaning it does 

not surround the time the baby is born, it ha2pens at 

some time t h e  past. I can't tell you exactly a t  

what time in t h e  past, Ky best bet -- best estimation 
and professional expert opinion in this particular 

situation is that because of the vaginal bleeding nine 

to ten days before in the abnormal placenta, that in 

all probability, that's when the event occurree. It 

could have been two weeks, it could have been five 

days, it could have been seven days. And it could have 

been on multiple occasions. 

Q Do you feel, Doctor, that i f  this child had 

CHAZLES A. HOWARD 1 ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  ALAB.X.L.1 
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b e e n  d e l i v e r e d  s i x  days b e f o r e  i t  was d e l i v e r e d ,  t h a t  

it would  h a v e  b e e n  j u s t  as b r a i n  damaged as i t  is 

t o d a y 7  

A I d o n ' t  know how t o  answer t h a t .  

0 D o  you h a v e  an o p i n i o n ?  

A I: s a i d  no. I c a n ' t  answer it, 

Q D o  you f e e l  t h a t  if this c h i l d  h a d  b e e n  

d e l i v e r e d  s h o r t l y  a f t e r  i t  s u f f e r e d  this p a s t  i n s u l t  

b e f o r e  d e l i v e r y  ..- 
A Which p a s t  i n s u l t ?  

Q T h e  p a a t  i n s u l t  you were p o s t u l a t i n g  occurred, 

t h a t  i t  would h a v e  b e e n  j u s t  a s  brain damaged as i t  is 

t o d a y ?  

A f d o n ' t  know how t o  make t h a t  a s s u m p t i o n .  

Q Do you h a v e  a n  o p i n i o n  on  t h a t ?  

A N o  

Q Xsn' t  i t  t r u e ,  Doctor, t h a t  you o f t e n  s e e  

a b r u p t i o n s  of  the p l a c e n t a  w i t h o u t  t h e r e  b e i n g  a n y  

n e u r o l o g i c a l  damage t o  t h e  f e t u s ?  

A I d o n ' t  know w h a t  you mean b y  often. 

Q D o n ' t  you know t h a t  t h a t  o c c u r s ?  

A Yeah. B u t  i t  d o e s n ' t  o f t c n l y  o c c u r .  

Q I t  does o c c u r ?  

CYARLES A .  HOWARD I ASSOCIATES, P. 0. BOX 197.1, MOSILS, AuaA?:;. 
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A C e r t a i n l y .  But i t  d o e s n ' t  occur i n  s i t u a t i o n s  

such as t h i s  w h e r e  t h a t  b a b y  h a s  t h e s e  c l i n i c a l  

f i n d i n g s ,  t h i s  e x a m i n a t i o n ,  t h e s e  l a b o r a t o r y  s t u d i e s .  

Q Well, w i t h  respect  t o  y o u r  i t e m  number 2 ,  

a b n o r m a l i t i e s  of t h e  p l a c e n t a ,  Doctor, v h a t  

a b n o r m a l i t i e s  are you r e f e r r i n g  to? 

A A s h o r t  u m b i l i c a l  cord t h a t ' s  e c c e n t r i c a l l y  

p l a c e d  a n d  two e v i d e n c e s  of a b r u p t i o n .  

Q Now, w i t h  r e s p e c t  t o  t h e  s i z e  of t h e  u m b i l i c a l  

co rd#  do you f e e l  t h a t  t h a t  caused t h i s  b a b y ' s  b r a i n  

damage? 

A I t h i n k  I've a l r e a d y  commented o n  w h a t  I h a v e  

felt t h a t ' s  o c c u r r e d  i n  t h i s  i n f a n t .  And I c a n n o t  t e l l  

you  -0 a n d  I d o n ' t  t h i n k  anybody  c a n  t e l l  you  0-  t h a t  

one s i n g l e  t h i n g  i n  r e l a t i o n  t o  t h i s  baby  caused t h e  

p r o b l e m .  What we do know i s  t h a t  i t ' s  e x t r e m e l y  

u n u s u a l  i n  a p r e m a t u r e  b r e e c h  i n f a n t  w i t h  t h e  

n e u r o l o g f c  e x a m i n a t i o n  t h a t  t h i s  c h i l d  h a s  t o  h a v e  t h e  

p r o b l e m  on  a n  a c u t e  basis, a c u t e  n e a n i n g  w i t h i n  t h e  

l a b o r  p e r i o d  a n d  w i t h i n  t h e  d e l i v e r y  p e r i o d .  I t  h a s  to 

be a p r e v i o u s  i n s u l t  of some s o r t  a t  .one t i m e  within a 

r e a s o n a b l e  period o f  t i m e .  

Q I t  can o c c u r  as  a n  a c u t e  b a s i s ?  
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A I j u s t  s a i d  t h a t  it d i d n ' t .  

Q You s a y  i t ' s  u n u s u a l .  D o  you s a y  t h a t  i t  c a n  

o c c u r ?  

A I s u p p o s e  a n y t h i n g  is p o s s i b l e .  Bu t  I ' m  n o t  

aware of it o c c u r r i n g  on an  acute  ba6is .  I f  t h e  baby 

is a f u l l  term, t h a t  c h a n g e s  t h i n g s .  

Q I n  t h i s  b a b y ,  i t ' s  your t e s t i m o n y  t h a t  i t ' s  

p o s s i b l e  t h a t  his b r a i n  damage is a r e s u l t  o f  a n  a c u t e  

e p i s o d e  of h y p o x i a ?  

A A c u t e  m e a n i n g  w h a t ?  

Q A c u t e  m e a n i n g  i n  t h e  h o u r  b e f o r e  b i r t h .  

A N o ,  I s a i d  t h a t  i t ' s  my o p i n i o n  t h a t  i t  i s  

n o t  possible a n d  i t  i s  p r o b a b l e  t h a t  i t  o c c u r r e d  at a 

p r e v i o u s  t i m e .  

0 A r e  you s a y i n g  i t ' s  n o t  p o s s i b l e ?  

A I s a i d  e x a c t l y  t h a t  t h i s  s i t u a t i o n ,  i n  sny 

e s t i m a t i o n  v f t h  t h e  f i n d i n g s  i n  t h i s  child -- and I v 1 l  
be happy  t o  r e p e a t  them o n e  more t i m e  -- t h a t  t h i s  

- 
e v e n t  d i d  n o t  o c c u r  o n e  h o u r  or two h o u r s  p r i o r  t o  

b i r t h .  

Q ' W h y  i s  t h a t  n o t  possible? 

A Because o f  t h e  e x a m i n a t i o n ,  t h e  p a t h o l o g i c  

f i n d i n g s ,  t h e  p r t m a t o r y  i n f a n t ,  t h e  l a c k  of meconiuf l ,  

CHARLES A; HOWAXD & ASSOCIATES, P. 0. BOX 1971, MOBILE,  ALASA:C..'l 
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A I ' v e  a l r e a d y  s t a t e d  t h a t  I do n o t  t h i n k  i t  i s  

p o s s i b l e  f o r  t h a t  to o c c u r  i n  t h i s  p a r t i c u l a r  c l i n i c a l  

s i t u a t i o n ,  

0 N o ,  Does t h e  f a c t  t h a t  t h i s  b a b y  w a s  

p r e m a t u r e  e l i m i n a t e  t h e  p o s s i b i l i t y  t h a t  a n  acute 

h y p o x i c  e v e n t  s u c h  as ve've j u s t  d e f i n e d  c o u l d  c a u s e  

t h i s  b a b y ' s  p a t t e r n  of b r a i n  damage? 

MR. PENICKs 

You mean does t h a t  f a c to r  a l o n e ?  

WR, KULLMANt 

Y e 8  

A No . 
B Does t h e  f a c t  t h a t  t h i s  l a d y  h a d  a n  episode of 

bleeding n i n e  or t e n  d a y s  b e f o r e  make t h a t  impossible? 

MR, PENICKr 

I n  all of t h e s e  q u e s t f o n s  t h a t  y o u ' r e  t a l k i n g  

a b o u t ,  t h a t  factor a l o n e ?  

MR, KULLKANt 

A l o n e ;  r i g h t ,  

A I c a n  answer t h o s e  a l l  c o l l c c t i v e l y t  t h a t  

t h o s e  single f a c t o r s ,  f c a n ' t  make t h a t  a s s e s s m e n t  

based o n  a s i n g l e  f a c t o r ,  

Q May I j u s t  a s k  t h e  q u e s t i o n ,  sir? 23 

CBARLES A. HOWARD & ASSOCIATGS, P, 0. BOX 1971, MOBILE,  ALABAb1-q 
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A Okay. 

Q Does t h e  f a c t  t h a t  t h e  m o t h e r  h a d  a n  e p i s o d e  

of b l e e d i n g  n i n e  o r  t e n  day8 before make t h a t  

imposs ib le?  

MR, PENICKt 

I f  y o u  c a n  a n s w e r  t h a t .  

A I c a n ' t  answer t h e  q u e s t i o n .  

MR. KULLMAN: 

Q What a b o u t  t h e  f a c t  t h a t  t h e  b a b y  h a d  low 

Apgar8  at b i r t h ?  Does t h a t  make t h a t  i m p o s s i b l e ?  

A A g a i n ,  I c a n ' t  answer y o u r  q u e s t i o n  as a n  

i n d i v i d u a l  b a s i s .  You h a v e  t o  take m e d i c i n e  

c o l l e c t i v e l y  w i t h  a l l  t h e  c l i n i c a l  f i n d i n g s  t o  make a 

c o n c l u s i o n .  So I c a n ' t  a n s w e r  t h a t .  I'm n o t  t r y i n g  t o  

be d i f f i c u l t .  B u t  you c a n n o t  p r a c t i c e  m e d i c i n e  based  

on  s i n g l e  Factors .  

Q I ' m  j u s t  a s k i n g  q u e s t i o n s ,  Doctor. What about 

t h e  f a c t  t h a t  t h e  b a b y  had  n e o n a t a l  n e u r o l o g i c a l  

syndrome?  Does t h a t  make it i m p o s s i b l e  t h a t  t h i s  

b a b y ' s  b r a i n  damage is a r e s u l t  of a n  a c u t e  h y p o x i c  

e p i s o d e ?  

A 1 t . m a k e a  it i m p o s s i b l e  o n  t h e  basis  of t h i s  

c h i l d ' s  h i s t o r y ,  c l i n i c a l  f i n d i n g s ,  e x a m i n a t i o n  and  

22 
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A To the contrary. That's considerably more 

consistent with a previous e p i s o d e  occurring at some 

time in the past. 

Q Hell, do you eay that that makes it impossible 

that this baby's brain damage was a result of acute 

hypoxia? 

A Taken together with everything e l se ,  it makes 

it impossible. 

Q Just by itself, sir, 

A I can't answer that question. 

Q What about the CT scan? Do you say that the 

CT scan i s  inconsistent vith an acute hypoxic episode 

fA and of ft8C!lf? 

A When? 

0 The CT scans that you have examined. 

A Taken together collectively with all of the 

2 2  1 other findings and the baby'8 -- I have t o  ansver the i 
question the way I can answer it, 

23 1 
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0 If you can't answer the question, answer it 

that way. 

A I cannot answer it that way, 

Q What about tbis child's profound lower cranial 

nerve involvement? Does that f a c t  in and of-itself 

make it imposeible that this child's brain damage i s  A 

result of an acute hypoxic episode? 

A You know, again, it's extremely unlikely. And 

you'd have to base it on what is known. 

know in my personal experience of a case with such 

profound neurological involvement that ha3 occurred at 

the time of delivery in a prematory infant. 

Q Does that make it impossible? 

A I suppose anything i s  possible. But an terms 

And I don't 

of what we know in medicine and what we have to take 

collectively, I just don't see it, 

Q That's your opinion? 

A That is my opinion, 

Q Other people might have different opinions? 

A No, I don't think other people do have -- 
MR. PENICKI 

Anything is possible. 

A Anything is possible, The published 
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l i t e r a t u r e  i n  m y - e x T e r i e n c e  i s  t h a t  t h i s  is wha t  

OCCUr l J  e 

MR- XULLMANr 

Q 

m i g h t  h a v e  d i f f e r e n t  o p i n i o n s  a b o u t  thia? 

M-5. PENXCX: 

You d o n ' t  t h i n k  o t h e r  p e d i a t r i c  n e u r o l o g i s t s  

You d o n ' t  h a v e  t o  a n s w e r  t h a t  q u e s t i o n .  

MR. XULLMAN: 

Q What was your answer? 

A Oh, B u r t ,  I t h i n k  a n y b o d y  can. But t h e y  h a v e  

t o  h a v e  e x a n f n e d  t h e  i n f a n t  a n d  l o o k e d  o v e r  t h e  . 

c l i n i c a l  m a t e r i a l ,  I 
Q T h e  n e x t  s e n t e n c e ,  you a a y r  This p a r t i c u l a r  

p a t t e r n  of  s e l e c t i v e  n e u r o n a l  n e c r o s i s  i s  a l m o s t  a l w a y s  

s e e n  i n  a p r e m a t u r e  i n f a n t  d u e  t o  h y p o x i c  m e t a b o l i c  

d a n a g e  and p o s s i b l y  s u b s e q u e n t  h y p e r o x i a  a n d  m i t i g a t e s  

s t r o n g l y  a g a i n s t  an a c u t e  e v e n t  o c c u r r i n g  s h o r t l y  

b e f o r e  b f r t h ,  What do you mean b y  p a t t e r n  of s e l e c t i v e  

1 n e u r o n a l  n e c r o s i s ?  

A 

a n  h o u r ,  

h a v e  s e l e c t i v e  v u l n e r a b i l i t y  of t h e  l o w e r  b r a i n  s t e m  as 

opposed t o  t h e  c o r t e x .  

Well, t h a t ' s  w h a t  we 've  been t a l k i n g  a b o u t  f o r  

And t h a t  is, i n  t h e  p r e m a t o r y  f n f a n t ,  t h e y  

And t h e  r e a s o n  f o r  t h a t ,  it is 
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thought, is because they have a high metabolic rate 

within their brain stem and are extremely sensitive to 

decreases In oxygen concentration. It's  also not in a 

vascular distribution such as one sees with a middle 

cerebral artery infarct or a vertebral vascular  

infarct. It's In a diffuse pattern within the brain 

stem. And because It i a  a prematory infant, that 

selectivity and that vulnerability in t h a t  portion of 

the nervous system in particularly strfking. 

Q What i s  periventricular leukomalacia? 

A It's decreased densities in the 

periventricular area. 

Q Does this child have that? 

A NO e 

0 Does this child have evidence of subarachnoid 

hemorrhage? 

A When? 

0 Ever e 

A Yeah. It had a lumbar puncture at birth. 

Now, whether that was a traumatic lumbar puncture or 

not, I can't really be sure because they didn't 

describe it. 

Q What about subependymal hemorrhage? 

CHARLES A. HOWARD & ASSOCIATES, P. 0, BOX 1971, MOBILE, ALABA:'; 
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A Subependymal hemorrhage? Bas no evidence of I i 
I 
I that. 

0 What about intraventrfcular hemorrhage? 

A Be has  no evidence of intraventricular 

6 0 

A 

Q 

A 

area. 

T h e  child doe8 have loss of cortical ne-urons. 

Diffuse Or focal? 

What do you mean by diffuse or foca l?  In what 
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0 And where i s  it Oiffuse? 

A 

alightly larger. But again, this child has suffered a 

postnatai insult, too, and postnatal asphyxial insult. 

And how much of that has contributed to the child's 

problems i s  again difficult to be certain. The c h i 1 2  

Over the entire cortex because the sulci are 
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A It's focal in the temporal lobe8 and the 

sylvian fissures. 

Q Where e l se?  

That's all 1 can gee, 

CXARLES A. BOWARD I! ASSOCIATES, P. 0.  BOX 1971, MOBILE, ALABAbX.: 
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h a d  r e p e a t e d  a p n e i c  s p e l l s ,  r e p r e a t e d  b r a d y c a r d i a  

spells, r ece ived  a l b u m i n  a n d  vo lume e x p a n d e r s  b e f o r e  

t r a n s f e r  t o  t h e  B a p t i s t  H o s p i t a l .  So t h o s e  a r e  all 

f a c t o r s  w h i c h  w o u l d  go i n t o  p o s s i b l y  a c o r t i c a l  i n s u l t .  

Q What do you  t h i n k  t h o s e  p o s t b i r t h  e v e n t s  d i d  

i n  t h i s  case? 

A I'm s u r e  it c o n t r i b u t e d  t o  t h e  c h i l d ' s  

p r o b l e m s .  

a n y t h i n g  about. 

Q Do you t h i n k  t h e y  c a u s e d  a d d i t i o n a l  b r a i n  

damage? 

A I t h i n k  i t ' s  p o s s i b l e ,  y e s .  

Q 

t h e  b r a i n  s t e m ?  

A I don't know hov t o  a n s w e r  t h a t .  

Q D o c t o r ,  t h i s  p a s t  i n s u l t  t h a t  you s a y  occur red  

n i n e  o r  t e n  d a y s  b e f o r e  b i r t h ,  how would  you h a v e  

e x p e c t e d  t h a t  t o  a f f e c t  t h e  f e t a l  movement i n  t h i s  

c a s e ?  

A Probably W o u l d n ' t  h a v e  a l t e r e d  i t  a t  all. 

Q Why is t h n t ?  

A You know, u n l e s s  i t ' s  g o i n g  t o  9- It t a k e s  

t i m e  f o r  t h o s e  l e s i o n 8  t o  develop a n d  time f o r  t h a t  

But t h a t ' s  s o m e t h i n g  t h a t  nobody can do 

D o  y o u  t h i n k  t h e y  c a u s e d  a d d i t i o n a l  damage t o  
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w e a k n e s s  a n d  p a r a l y s i s  t o  b e  p e r m a n e n t .  

it's h a r d  f o r  sometimes m o t h e r s  t o  n o t i c e  decreases i n  

f e t a l  movement. 

And a g a i n ,  

Q 

i n s u l t  t o  h a v e  h a d  its ef fec t  o n  t h e  c h i l d ?  

A I d o n ' t  know, 1 mean, it's a d i f f e r e n t  

e n v i r o n m e n t .  

p r o b l e m s  t h a t  are o c c u r r i n g  i n  u t e r o ,  i t ' s  d i f f i c u l t  to 

be c e r t a i n ,  

Q 

d e s c r i b e  t h e  f e t a l  movement a f t e r  t h i s  i n a u l t ?  

A 

c h a n g e .  

Q 

b e e n  f e t a l  movement? 

A Yes,  a b s o l u t e l y .  

Q 

A 

was s o m e t h i n g  q u i t e  a b n o r m a l  w i t h  t h e  b a b y ,  more t h a n  

just a h y p o x i c  e p i s o d e .  

Q Why? 

A 

moveznent, t h e  i n f a n t  is a b o u t  t o  d i e  o r  h a s  s e v e r e  

The u t e r u s  a n d  t h e  a m n i o t i c  f l u i d  a n d  

How w o u l d  you h a v e  e x p e c t e d  t h i s  m o t h e r  t o  

I: w o u l d  h a v e  e x p e c t e d  her n o t  t o  n o t i c e  a n y  

Well,  would  you h a v e  e x p e c t e d  t h e r e  t o  h a v e  

What if t h e r e  was no f e t a l  movement? 

Well, t h e n ,  I would have t h o u g h t  t h a t  t h e r e  

w e l l ,  u s u a l l y  when you h a v e  c e s s a t i o n  of f e t a l  

CHAXLES A. BOWARD 4 ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA'!A 
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n e u r o m u s c u l a r  disease. N e i t h e r  o n e  of those o c c u r r e d  

i n  t h i s  s i t u a t i o n .  

0 P a r d o n  m e  if Z'vc a s k e d  t h i s  b e f o r e , .  Doctor. 

B u t  t h i o  p a s t  i n s u l t ,  w h a t  do you t h i n k  f t  d i d  t o  t h e  

b a b y ' s  b r a i n ?  

MR. PENICXt 

You ' re  r i g h t ,  You d i d  ask t h a t  a b o u t  s e v e n  

t i ne s  b e f o r e .  

MR. XULLMANt 

Maybe t h i s  w i l l  be t h e  l a s t  t i m e .  

A S t a t e  your q u e s t i o n  aga in ,  

Q 

to t h e  baby's b r a i n ?  

A Well,  I ' v e  t r i e d  t o  e x ? l a i n  t h a t  €or t h e  past 

two h o u r 8  i n  terms of t h e  lower c r a n i a l  nerve 

i n v o l v e m e n t .  

8 What does t h a t  mean? 

A T h a t  means t h a t  t h e  c h i l d ' s  c r a n i a l  n e r v e s  

f i v e ,  s e v e n ,  n i n e  a n d  t e n  are p r o f o u n d l y  i n v o l v e d  a n d  

t h e  c h i l d  h a s  a s p a s t i c  q u a d r i p a r c s i s .  A n d  t h i s  comes 

as a s e l e c t i v e  i n v o l v e m e n t  of t h e  lower c r a n i a l  n e r v e s I  

t h e  l o w e r  brain stem,. t h e  p o n s  a n d  t h e  m e d u l l a  i n  a 

prematory i n f a n t .  The r e a e o n s  a g a i n  a re  because t h e  

What do you t h i n k  t h i s  p a s t  h y p o x i c  i n s u l t  d i d  
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prematory infant has a high vulnerability in that area 

because of the high metabolic rate, the lack of 

adequate blood flow as compared to the full term which 

is directly the opposite. T h e  f u l l  term infant has a 

selective vulnerability to the watershed area or the 

cortex whereas opposed to the prematory infant which is 

well vascularized docs not have that ability. So when 

you see a chronic insult in a child, particularly a 

prematory infant, and €or some reason particularly 

prematory breeches such a8 this c h i l d ,  you have the 

clinical picture. And let's make no mistake. This is 

not a common picture. And you don't have a child that 

has diffuse damage. This child has profound, I mean 

remarkable damage in the lower brain stem. So it's not 

just a run of the mill acute insult occurring b e f o r e  

birth. It's a complicated case. The child also has 

postnatal evidence of problems in the neonatal p e r i o t !  

which are difficult to take care of when you already 

have a damaged baby that's born. So when you have 

repeated episode6 of apnea, bradycardia, shock, that 

o b v i o u s l y  has to take its toll. 

Q Dr. Chalhub, what docs the hypoxia do? Why 

does it harm the baby's b r a i n ?  

CXARLES A.  HOWARD k ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  ALABA.'!.; 
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A B e c a u s e  i t  k i l l s  n e u r o n s .  

Q B e c a u s e  t h e y  r e q u i r e  o x y g e n ?  

A W e l l ,  y o u  know, they require h i g h  e n e r g y  

s t o r e s  w h i c h  are a s  a c o n s e q u e n c e  of the o x y g e n ,  

0 So if t h e y  d o n ' t  h a v e  o x y g e n ,  t h e y  d i e ?  

A What d o  you mean? We're t a l k i n g  

h y p o t h e t i c a l l y  and  u n r e l a t e d ,  n e u r o n s  i n  g e n e r a l  o r  

w h a t ?  

Q T h i s  case. 

A Yea. What I ' m  t a l k i n g  a b o u t  is a n e u r o n a l  

n e c r o s i s  w h i c h  is a d i r e c t  i n s u l t  d u e  t o  lack ob 

o x y g e n ,  Now, t h e r e  are some i n d i v i d u a l s  t h a t  f e e l  t h a t  

t h i s  t y p e  of i n j u r y  is due t o ,  q u o t e ,  " h y p e r o x i a . '  I n  

o t h e r  words ,  a f t e r  t h e  i n f a n t  is b o r n ,  t h e  f a c t  t h a t  

you h a v e  t o  g i v e  h i g h  c o n c e n t r a t i o n s  of oxygen  t o  

s u p p o r t  r e s p i r a t i o n  may c a u s e  f u r t h e r  damage a n d  i t  n a y  

a l s o  c o n t r i b u t e  t o  t h a t ,  1 d o n ' t  t h i n k  anybody  knows 

t h e  an8wet t o  t h a t ,  I t ' s  s o m e t h i n g  t h a t  d e s e r v e s  

f u r t h e s  8 t u d y .  

Q 

is t h a t  c o r r e c t ?  

A As a g e n e r a l  s t a t e m e n t  u n r e l a t e d  t o  a n y t h i n g  

s p e c i f i c a l l y  u n l e s s  y o u  w a n t  t o  d e f i n e  s p e c i f i c s ,  y e s .  

So l a c k  of o x y g e n  k i l l s  n e u r o n s  s e l e c t i v e l y 1  

. I  
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Q I n  t h i s  case,  you b e l i e v e  t h a t  t h e  l a c k  of 

oxygen  k i l l e d  n e u r o n s  i n  t h i s  b a b y ' s  b r a i n  s e l e c t i v e l y ?  

A On a c h r o n i c  basis. 

Q And b y  c h r o n i c  you mean sometime before  b i r t h ?  

A T h a t ' s  co r rec t .  

Q And t h e  r e a s o n  lack of o x y g e n  k i l l e d  n e u r o n s  

s e l e c t i v e l y  i n  your o p i n i o n  io b e c a u s e  t h e  b a b y  w a s  

p r e m a t u r e ?  

A N o .  T h a t ' s  t h e  r e a s o n  t h a t  you see  the 

d i s t r i b u t i o n  o f  n e u r o n a l  loss is b e c a u s e  t h e  b a b y  is 

p r e n a t u r e  as o p p o s e d  t o  a f u l l  term. 

Q Would a f u l l - t e r m  baby h a v e  h a d  a d i f f e r e n t  

s e l e c t i v e  d e a t h  of n e u r o n s ?  

A Yes. 

Q So t h i s  baby's p a t t e r n  of s e l e c t i v e  n e u r o n  

d e a t h  was a r e s u l t  of  t h e  f a c t  t h a t  it w a s  p r e m a t u r e ?  

A T h a t ' s  co r rec t .  As w e l l  a s  w e  c a n  u n d e r s t a n d .  

I mean, c e r t a i n l y  t h e r e  a r e  p r o b a b l y  o t h e r  f a c t o r s .  

Q And t h e  p a t t e r n  of s e l e c t i v e  n e u r o n a l  d e a t h  

we ' re  t a l k i n g  a b o u t  is a p a t t e r n  wh ich  t h e  primary 

f o c u s  of t h e  n e u r o n  d e a t h  is i n  t h e  b r a i n  s t e m ?  

A Yes. 

Q And t h a t ' s  c h a r a c t e r i s t i c ,  I t a k e  i t ,  O f  
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part be due to hypoxia, But it's also due to ischeaia ; 
and lack of blood flow which makes that particular area I 

weak then they hemorrhage into it. So again, it may 

also be due to when one gives fluids and increases the 

blood pressure that causes the hemorrhage. So I don't 

think we know exactly the pathophysiology of 

ptriventricular and intraventricular hetnorrhage in the 

premature. At least I don't know it, 

0 Now, this pattern of  selective neuronal 

necrosis that you see in prenatures, do you o n l y  see it 

in prematures where the delivery is by breech? 

A No, You can see it when they're delivered by 

cesarean section, 

Q This Tattern of selective neuronal necrosis 

that you see in prematures, do you see it only WheA 

there has been episodes of bleeding by the mother? 

A I don't know the answer to that, 

Q And the reason the neurons die is because  of 

lack of oxygen in this case? 

A Taken together again with the type of infant, 

the age of the infant, the type of neurological daaage, 

as best we can estimate, it is thought that and 

hypothesized that this is the pathophysiological 

--------___----___I-----__--_------- ..,:, . .  
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mechanism of neuronal impairment in this particular 
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11 
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situation. 

Q And that's b e c a u s e  the premature is -- what 
did you say? Selectively -- 
A It's because the brain stem -- excuse me for 
interrupting. Do you want to f i n i s h  your question? 

Q I can't reach for that word. You said 

selectively susceptible? 

A Right. 

Q What was your word? 

A Well, the reason is a g a i n  the prematory 

infant's brain stem is a different metabolic rate than 

the full-term infant or than you or Nr. Penick or me. 

It has a high metabolic rate and requires an excessive 

anount of oxygen. And when that's impaired, albeit 

slightlys some damage occurs. Now, when it's 

significant, you see a lot of damage. And you see it 

selectively involving the brain stem and to a lesser 

extent the cortex. 

Q How long h a s  this been known? 

A I don't know. I would h a v e  to go back and 

l o o k  a t  the reports of the early articles and the 

pathology, I just don't know. There's articles in the 
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A Yes . 
Q O b s t e t k i c i a n s  know t h i s ?  

A No, t h e y  d o n ' t  know t h a t .  B u t  i n d i v i d u a l s  who 

t e s t i f y  in t h i s  area o u g h t  t o  know it. 

Q 

mean b y  t h a t ?  

A As a n  e x p e r t .  

Q 

h a s  b e e n  t o  d i s t i n g u i s h  b e t w e e n  c h r o n i c  h y p o x i a  a n d  

what you c a l l  a c u t e  h y p o x i a ?  

A I d o n ' t  r e c a l l .  

Q 

A I j u s t  d o n ' t  know, 

Q 

A On w h a t ?  

Q 

would e x p e c t  w i t h  w h a t  y o u ' v e  c a l l e d  c h r o n i c  h y ? o x i a  as  

d i s t i n g u i s h e d  from a c u t e  h y p o x i a ?  

When you s a y  t e s t i f y  i n  t h i s  a r e a ,  w h a t  do you 

Have you p r e v i o u s l y  t e s t i f i e d  whe re  the issue 

Have you e v e r  g i v e n  s u c h  t e s t i m o n y ?  

Have y o u  e v e r  w r i t t e n  a p a p e r  on t h a t  s u b j e c t ?  

On t h e  d i s t i n c t i o n  b e t w e e n  t h e  f i n d i n g s  you  
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A Let's get the facts right again. We're 

talking about a prematory breech infant in t h i s  

situation that has a clinical picture consistent with a 

chronic hypoxic insult, 

Q Have you written on that s u b j e c t ?  

A No, I haven't. 

Q Have you s3oken on that subject? 

A Y e s  , 

Q Where? 

A I'm sure at the pediatric ground rounds and at 

the neurology ground rounds. 

Q You mean at the hospital here? 

A Yes. 

Q And when I say you've spoken on that subject, 

that's the distinction you would expect between an 

acute insult to a premature breech and a chronic 

insult? 

A No, I can't say that I've talked specifically 

as your question. We talk about neonates, we t a l k  

about prematures with selective injuries. So I don't 

know. I'd have to go back and look at the lectures. 

Q So this is the first tise where you have 

researchecl and ex2ressed an o 2 i n i o n  as to a distinction 

CHARLES A.  HOWARD 6 ASSOCIATES, P. 0. BOX 1971, MOBILS, A L A S X I I  
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between  a c h r o n i c  i n s u l t  a n d  a n  acute  i n s u l t  a n d  i t s  

e f f e c t s  on a p r e m a t u r e  b r e e c h ?  

A No, I d i d n ' t  s a y  t h a t ,  

Q When h a v e  you d o n e  so b e f o r e ?  

A You mean t e s t f f i e d  in t b i s  s i t u a t i o n ?  

Q N o .  J u s t  r e s e a r c h e d  a n d  s t u d i e d  a n d  t a l k e d  

a b o u t  t h a t  problem, 

A Well, t h a t  goes o n  a l l  t h e  t ime.  And i n  teras  

of y o u r  c o n t i n u i n g  e d u c a t i o n  and c o n t i n u a l l y  s e e i n g  

p a t i e n t s ,  t h i s  La t h e  f i r s t  8 u c h  i n f a n t  t h a t  I ' v e  s e e n  

i n  a g o o d  w h i l e  t h a t ' s  had t h i s  t y p e  o f  c l i n i c a l  -- 
t h e s e  a r e  u n u s u a l  c h i l d r e n .  And t h e y ' r e  o f t e n  

m i s d i a g n o s e d  as  a c u t e  a s ; ? h y x i a l  problems s u c h  a s  i n  

t h i s  case when i n  f a c t  t h e  i n s u l t  o c c u r r e d  p r i o r  t o  t h e  

d e l i v e r y .  I t ' s  n o  f a u l t  of a n y o n e ' s ,  I t ' s  s o m e t h i n g  

t h a t  c a n n o t  be p r e v e n t e d .  

into t h e  s i t u a t i o n  t h a t  we ' re  i n .  

Q 

A N o ,  I've n o t  t e s t i f i e d  i n  a case t h a t ' s  

s i m i l a r  t o  t h i s .  

D o  you agree, D r .  C h a l h u b ,  t h a t  l a t e  Q 

d e c e l e r a t i o n s  on  a f e t a l  h e a r t  m o n i t o r  is, a p a t h o l o g i c  

f i n d i n g  a s s o c i a t e 6  w i t h  u t e r a l  p l a c e n t a l  i n s u f f i c i e n c y  

And u n f o r t u n a t e l y  w e  g e t  

Somet ime b a c k  d i d  you t e s t i f y  i n  s u c h  a c a s e ?  

CHARLES A. HOWAiiD dr ASSOCIATES, P. 0, BOX 1971, rS10BILEr XLAaA:I-'-. 
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a n d  i s  i n d i c a t i v e  o f  i n a d e q u a t e  f e t a l  o x y g e n a t i o n ?  

A No. 

0 

n i n e  or  t e n  d a y s  before  b i r t h ,  Doctor, how would  you 

e x p e c t  t h a t  t o  h a v e  a f f e c t e d  t h e  c h i l d ' s  l i v e r ?  

A The l i v e r ?  

0 Y e s  

A 

h a v e  e x p e c t e d  i t  t o  a f f e c t  t h e  l i v e r ,  

Q 

s u s c e p t i b l e  t o  h y p o x i a  a n d  t o  i n j u r y  b y  h y p o x i a ?  

a N o ,  n o t  t h a t  I ' m  aware o f ,  It's u s u a l l y  

i s chemia .  

0 

I n  t h i s  h y p o x i c  e p i s o d e  t h a t  you say o c c u r r e d  

I d o n ' t  t h i n k  i t  w o u l d  -- I r e a l l y  w o u l d n ' t  

X s n ' t  t h e  l i v e r  one of t h e  o r g a n s  t h a t ' s  most 

What a b o u t  t h e  c h i l d ' s  h e a r t ?  How w o u l d  you 

e x p e c t  i t  t o  a f f e c t  t h e  c h i l d ' s  h e a r t ?  

A 

l e n g t h  of t i m e .  Sometimes i t  c a n  c e r t a i n l y  cause 

m y o c a r C i a l  damage or fscherr r ia .  Bu t  a g a i n ,  t h a t ' s  

u s u a l l y  d u e  t o  i s c h e m i a  a n d  not h y p o x i a  a l o n e .  

0 

you say that o c c u r r e d  n i n e  or t e n  d a y s  before  b i r t h  

would  Save n o r m a l l y  c a u s e d  damage to t h e  h e a r t ?  

A P r o b a b l y  n o t ,  

I t  may o r  may not, I t  d e p e n d s  a g a i n  o n  t h e  

I n  t h i o  case do you t h i n k  t h e  h y p o x i c  e p i s o d e  
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Q Why n o t ?  

A B e c a u s e  h y p o x i a  I n  g e n e r a l  does n o t  c a u s e  t h a t  

much damage t o  t h e  h e a r t  u n l e s s  i t ' s  s u s t a i n e d  for man;, 

many d a y s  a n d  severe .  

Q Do you b e l i e v e  t h a t  this was s u s t a i n e d  f o r  

many d a y s ?  

A N o ,  I d o n ' t .  As I've a l r e a d y  t o l d  y o u ,  t h e  

b e s t  t h a t  I c a n  p u t  t o g e t h e r  -- a n d  a g a i n ,  w h a t  you 

h a v e  t o  do is y o u  h a v e  a c l i n i c a l  e n t i t y  w h i c h  is 

indisputable, t h e  p h y s i c a l  e x a m i n a t i o n ,  t h e  CT scan,  

t h e  f i n d i n g s  a n d  t h e  course .  You h a v e  t o  go  Back  a n d  

e x p l a i n  t h a t  w i t h i n  a r e a s o n a b l e  m e d i c a l  p r o b a b i l i t y ,  

n o t  j u s t  a s s u a e  t h a t  b e c a u s e  t h e  baby i s  b o r n  a n d  i t ' s  

damaged, t h a t  it's due t o  a n  i n s u l t  t h a t  o c c u r r e d  t w o  

hours p r i o r  t o  d e l i v e r y .  I t  h a s  t o  f i t  w i t h  

e v e r y t h i n g .  

Q Now, D r .  C h a l h u b ,  i n  t h i s  c a se ,  could n o t  a 

h y p o x i c  i s c h e m i c  e v e n t  h a v e  c a u s e d  s e v e r e  i r r e v e r s i b l e  

b r a i n  damage i f  i t  l a s t e d  for a p e r i o d  of o n e  t o  two 

m i n u t e s  or up t o  20 t o  3 0  m i n u t e s  a n d  show e x a c t l y  t h e  

p a t t e r n  of n e u r o n a l  n e c r o s i s  t h a t  y o u ' v e  d e s c r i b e d ?  

FlX. PZNICKr 

Can YOU r e a d  t h a t  b a c k  t o  me? 

CHARLES A.  HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, a A z A : s  
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(XEQUSSTED PORTIOX OF RECORD R E A D . )  

MR. PENICK: 

I h a v e  t o  object  to t h e  form of t h e  q u e s t i o n .  

B e c a u s e  I t h i n k  i t ' s  an i n c o m p l e t e  h y p o t h e t i c a l .  

A What s i t u a t i o n  a r e  you t a l k i n g  a b o u t ?  

MR. KUELMAN: 

Q I n  t h i s  caae. 

A I d o n ' t  knov how t o  a n s w e r  t h a t ,  I c a n ' t  

a n s w e r  t h a t  b a s e d  o n  t h a t  d a t a  b e c a u s e  I d o n ' t  know t h e  

o t h e r  v a r f a b l e s ,  

Q L e t  me "just a s k  you a h y p o t h e t i c a l  as  you s a y  

t o t a l l y  w i t h o u t  respect  t o  t h i s  case. I n  a p r e m a t u r e  

i n f a n t ,  c o u l d  a h y p o x i c  i s c h e m i c  e v e n t  c a u s e  t h e  

p a t t e r n  of  b r a i n  damage t h a t  you see i n  this case? 

A A h y p o x i c  i s c h e m i c  e v e n t ?  

Q Yes. 

A I t ' s  p r e d o m i n a t e l y  h y p o x i a ,  less p o i n t  

i s c h e m i a .  B u t  it c a n  o c c u r  i n  a p r e m a t o r y  i n f a n t .  

Q And c o u l d  c a u s e  t h i s  p a t t e r n ?  

A B u t  I d i d n ' t  s a y  o n e  t o  t w o - t o  t w e n t y  minutes. 
\ 

MR. PENICK: 

L e t  m a  a s k  you t o  c l a r i f y .  A r e  you t a l k i n g  

a b o u t  a n  e v e n t  t h a t  o c c u r s  b e f o r e  labor  o r  d u r i n g  l a b o r  

. .  
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177 

or what? 

MR. KULLMAN: 

Let's go through them all, 

Q C o u l d  a hypoxic ischemic event in a premature 

such as this one occurring in utero cause the pattern 

of neuronal necrosis we see in this case? 

M R o  PENICK: 

I'm going to a s k  you for the same 

clarification. 

A When in utero? 

Q One to two hours before delivery. 

A I ' v e  already tried over the past three hours 

to tell you I don't think that's possible In this 

particular situation. 

Q I'm not talking about this particular 

situation. I'm talking about hypothetically. 

A Hy?othetically it's unlikely in this 

situation. 

Q But it's possible? 

A 

Q 

Anything is possible, Mr, Xullman. 

Let's talk about just after birth. Could 

hypoxic ischemic event just after birth cause this 

pattern of neuronal necrosis? 

a 

CHARLES A. HOWARD & ASSOCIATES, P .  0. BOX 1 9 7 1 ,  MOSILZ, ALX3AX.q 
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A 

w h a t  y o u ' r e  t a l k i n g  a b o u t .  

c a r d i a c  a r r e s t  or does t h e  c h i l d  h a v e  j u s t  a l i t t l e  b i t  

of d e c r e a s e  i n  c e r e b r a l  b l o o d  flow or w h a t ?  

0 

A 

of o x y g e n ?  

Severe l a c k  of o x y g e n ,  0 

A What 1s severe?  What's the PO23 

You've  g o t  t o  d e f i n e  h y p o x i a  a n d  i s c h e m i a  i n  

Does the c h i l d  h a v e  a 

L e t ' s  t a l k  a b o u t  lack of o x y g e n , .  

Total l a c k  of o x y g e n  o r  a l i t t l e  b i t  of l a c k  

I 

173 

Q I d o n ' t  know, Doctor. You've b e e n  t a l k i n g  

h e r e  for t h r e e  hours a n d  y o u ' v e  n e v e r  s a i Z  w h a t  t h e  PO2 

i n  t h i s  c h i l d  was n i n e  or t e n  days b e f o r e ,  

A I d o n ' t  know w h a t  i t  was. 

way t o  f i n d  out w h a t  it w a s .  

Q 

A The c h i l d  h a s  b r a i n  damage,  M r .  Kullman. We 

h a v e  u n e q u i v o c a l l y  e s t a b l i s h e d  t h e  c h i l d  h a s  brain 

d a a a g t .  

0 

damage? 

A 

t e l l .  

Q 

I C o n ' t  h a v e  a n y  

B u t  y o u  t h i n k  it c a u s e d  b r a i n  d a z a g e ?  

And t h e  c h i l d  h a s  s e v e r e  b r a i n  damage. 

What was t h e  PO2 when i t  h a d  t h i s  brain 

I h a v e  n o  i d e a .  I d o n ' t  know of a n y  way t o  

What month  was i t  i n ?  

CHARLES A. HOWARD I ASSOCIATES, P. 0, BOX 1971, MOBILE, ALXBXr,,; 
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The PO2 may have been fine in the b l o o d .  A 

probably wasn't very good in the brain. 

It 

Q 

A I don't know,, There's no way to assess  that. 

I don't know how to do that. 

Q 

A . I don't know. 

tr 

the brain? 

What do you mean by very  good in the brain? 

What would you say the range was? 

You have no idea what the range of PO2 was in 

A NO a 

Q 

required to produce this brain damage? 

A 

monkeys. But I can't tell y o u  babies because w e  don't 

have that data. 

Q You don't know what level of PO2 -- 
A No one knows what it is. 

Q You don't know what level of PO2 i t  takes to 

cause brain damage in a premature infant? 

A 

animals but not in prematory human beings. 

Q 

to cause brain damage in a premature infant? 

You have no idea what a range of PO2 vould be 

I can tell YOU that experimentally in rats and 

A s  I told you, WP' know experimentally in other 

What about level of cardiac function it takes 

Do YOU 

CRAZLES A .  HOWARD & ASSOCIATES, P .  0. BOX 1971, MOBILE, ALX9A;I;i 
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cause pernanent frreveraible damage such as we s e e  i n  

this case? 

A 

because there i o  no data available. 

the timing of the insult by the pathologic exanination 

of similar infants puts it at a time other than two 

hours before the delivery. That's what we know.  f l o w ,  

A 8  I told you before,  I can't answer that 

What we do know i s  
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know what level of cardiac function it takes to cause 

permanent irreversible brain damage in premature 

infants? 

How are you defining cardiac function? 

Lowering of p u l s e ,  

Lowering of pulse for hew long and how much? 

You tell me. 

A 

Q 

A 

Q 

With a l l  due respect, you're here to ask the A 

questions. 

answer them. 

Q 

A 

Q 

A 

output? 

Q 

I'm n o t  here to give you the questions and 

Let's assume for five minutes? 

Whet are we assuming for five minutes? 

That he has a lowered pulse. 

Lowered pulse what? 

What's his cerebral b l o o d  flow? 

You tell me, 

What's his cardiac 

What would It t a k e ,  Doctor, to 
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w h a t  h a p p e n e d  a t  n i n e  d a y s  of a g e  a n d  w h a t  t h e  

s p e c i f i c s  a r e ,  I d o n ' t  know how to t e l l  you t h a t ,  

0 You d o n ' t  know w h a t  r e d u c t i o n  of c a r d i a c  

f u n c t i o n  it t a k e s  t o  cause permanent i r r eve r s ib l e  b r a i n  

damage? 

A B y p o t h e t i c a l l y ,  no, I d o n ' t  know t h a t .  I 

d o n ' t  know how t o  g e t  t h a t  d a t a  o t h e r  t h a n  i n  a n i m a l s .  

And 1 c a n  g ive  y o u  t h a t  i n  a n i m a l s .  

I 

I 

i 

I 

Q D o  you h a v e  a n  o p i n i o n ?  

I A An opinion a b o u t  w h a t ?  

Q As t o  w h a t  l e v e l  of r e d u c t i o n  of c a r d i a c  

f u n c t i o n  i t  w o u l d  t a k e  t o  c o n d u c e  t h e  i r r e v e r s i b l e  

b r a i n  damase i n  a p r e m a t u r e  i n f a n t ?  

A When? 

Q Two h o u r s  b e f o r e  b i r t h .  

A N o ,  I d o n ' t  h a v e  a n  o p i n i o n ,  

Q W h a t  a b o u t  f i v e  minutes after b i r t h ?  

A Por how l o n g ?  

Q How l o n g  would i t  take? 

MR. PENICKr 

L e t  m e  o b j e c t  t o  t h i s  l i n e  of q u e s t i o n i n g .  As 

f u n d e r s t a n d  t h e  t e s t i m o n y ,  i t  d e p e n d s  upon a number of 

v a r i a b l e s .  I f  you change one v a r i a b l e ,  t h e n  you chance  

6 I 

CRXRLES A. HOWARD i ASSOCIATES, P, 0. BOX 1971, M O B I L E ,  ALAL3A:G. 
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t h e  o t h e r  v a r i a b l e s  i n  t h e  formula. 

HR. XULLMAN: 

Q 

human infant? 

MR. PENICXx 

D o  you know t h e  a n s w e r  a t  a n y  variable on  a 

I object b e c a u s e  the p o s s i b i l i t i e s  a re  

i n f i n i t e .  I f  you h a v e  so many v a r i a b l e s  i n v o l v e d  a n d  

you c h a n g e  one -- you c h a n g e  one 1 p e r c e n t ,  5 0  p e r c e n t ,  

9 8  p e r c e n t  a n d  i t  c h a n g e s  t h e  whole formula. 

A I'm n o t  t r y i n g  t o  be d i f f i c u l t .  The a n s w e r  t o  

you q u e s t i o n  is probably i n p o s s i b l e .  B e c a u s e  u n l e s s  

you s i t  down a n d  g ive  somebody a w h o l e  l o t  of  d a t a ,  

t h e y ' r e  g o i n g  t o  h a v e  a d i f f i c u l t  t i m e  g i v i n g  you a 

l e n g t h  of t i m e  € o r  t h e  i n s u l t .  All we c a n  d o  i s  t o  

tell you  w h a t ' s  b e e n  some e x p e r i m e n t a l l y .  

t o  make a n a l o g i e s ,  

i t ' s  t h e  same. B e c a u s e  f e t a l  monkey d a t a  we h a v e  f o u n c !  

t o  b e  c e r t a i n l y  n o t  c o n s i s t e n t  w i t h  human da t a .  The 

b e a g l e  puppy  i s  probably more c o n s i s t e n t .  

And w e  t r y  

B u t  t h a t  doesn't n e c e s s a r i l y  mean 

MR. XULLXANt 

Q What a b o u t  r a t s ?  

A R a t s  c e r t a i n l y  a r e  n o t  a s  c o n s i s t e n t  t h a t  you 

c a n  t r a n s l a t e  t h e  d a t a  e q u i v o c a l l y .  B u t  you have t o  do 
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I 

I the best you can, We don't do ex2erinents on fetuses. , 

Q And isn't it true, Doctor, that even among 

premature infants, there's variability as to t h e  dasage 

that occurs? 

A That's just such a broad question, What do 

you mean variability? What kind of damage and what 

kind of premature8 and what's the matter with them? 

Q Would you admit, sir, that you could apply the 

exact same insult in terms of hypoxia and ischemia to 

two different 35-veek premature fetuses and g e t  

different results i n  terns of  brain damage? 

A What type of results? What's different? 

Q Would you admit, sir, that based upon your 

experience, that there are so many factors involved 

with the human body, that this host variability that . 

you don't understand produces different results in 

seemingly similar cases? 

MR. PENICXr 

Object to the form of the question, You can 

answer it i f  you can. 

A You kaow,  again, it's a very broad general 

question, totally unrelated to this situation. And you 

certainly -- not one type of brain damage is absolutely 

CHARLES A ,  HOWARD & ASSOCIATES, P. 0. B O X  1971, MOaILZt ALASXC-' 
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and unequivocally neuron to neuron similar, 

are similar enough and w e  do have pathological studies 

enough to date the time of insults, 

particular situation with this infafit, with this 

clinical finding, with this CT scan, with this 

But they 

And this 

development, we can say within a reasonable medical 
probability that this insult did - not occur two hours 
prior to delivery and was on a chronic basis at some 

time in the past. 

0 

that dates tho time of insult a s y o u  say you've done in 

Can you identify €or  me any reported study 

-*c-.. . - _------- -_ - - 
this case? 

A I've tried to tell you that that's required 15 

y e a r s  of study ar.d review. 

I ' m  not here to do your research. 

And it's in t h e  literature, 

Ny question is can you identify for me or f o r  Q 

Mr. Penick any study in the reported literature that 

supports y o u r  statement -- 
A X911 do my best, 

Q 0- t h a t  dates the t h e  of an Insult a s  you've 

done in this case? 

A I'll do m y  best. 

0 Can you do that, sir, now? 

CYARLES A. HOWAXD & ASSOCIATES, P. 0. BOX 1971, 
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J u s t  a m i n u t e .  T h a t ' s  n o t  a q u e s t i o n  f o r  k i n  

b u t  f o r  ma, You d o n ' t  h a v e  t o  a n s w e r  t S a t  q u e s t i o n .  

The  doctor is n o t  u n d e r  a n y  o b l i g a t i o n  t o  do m e d i c a l  

r e s e a r c h  for you.  

MR. KULLMAN:  

I u n d e r s t a n d  t h a t .  I'm a s k i n g  h im i f  he 

i n t e n d s  t o  do  i t  as a n  ex?ert w i t n e s s  a p p e a r i n g  in t h i s  

R i g h t  t h i s  moment? I ' l l  have t o  go back a n d  . A 

l o o k  t h r o u g h  t h e  a r t i c l e s ,  

Q 

s u p p o r t s  your s t a t e m e n t  t h a t  you can date t h e  t i n e  of 

a n  i n s u l t  as you've done i n  t h i s  case? 

A 

Can you now i d e n t i f y  f o r  us a n y  s t u d y  which 

As I've told you, I w i l l  do my best t o  prov ide  

t h a t  f o r  you. 

The a n s w e r  i s  you c a n n o t  i d e n t i f y  s u c h  a Q 

s t a t e m e n t  now? 

N o ,  I d i d n ' t  s a y  t h a t .  The a n s w e r  i a  t h a t  I A 

w i l l  do my b e s t  t o  provide i t  for you. 

Q Can y o u  do it now? 

A 

this room, no. 

I c a n ' t  do it.right a t  t h i s  moment s i t t i n g  i n  
-.-.. _2_--._ 

. _- -- -- . .----. . 

D o  y o u  i n t e n d  t o  d o  so? Q 

IYR. PENICKr 

CHARLES A.  HOWARD b ASSOCIATES, P. 0 ,  BOX 1971, M O B I L E ,  %AEA::;l 
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case , 

MR. P E N I C K !  

T h a t ' s  a matter  f o r  us t o  t a l k  about .  And I 

d o n ' t  t h i n k  t h a t ' s  a p rope r  q u e s t i o n ,  

MR. KULLMANt 

0 

MR.  PENICK: 

D o  you w a n t  to a n s w e r  t h e  q u e s t i o n ,  D o c t o r ?  

You d o n ' t  h a v e  t o  a n s w e r  t h e  q u e s t i o n ,  D o c t o r .  

I n  f a c t ,  I am i n s t r u c t i n g  you n o t  t o  a n s w e r  t h e  

q u e s t i o n ,  

( A  D I S C U S S I O N  WAS XELD OFF THE 

RECORD.  1 

MR. X U L L M A N I  

Q 

w o r k i n g  on he re  s a y s  0- 

A 

Q 

1 9 8 5 ,  t o  Mr, P e n i c k ,  YOU sayr  Due t o  h y p o x i c  

m e t a b o l i c  damage a n d  p o s s i b l y  s u b s e q u e n t  h y 2 e r o x i a .  

What do you mean by t h a t ?  

A 

Some p e o p l e  and some i n v e s t i g a t o r s  feel t h a t  j u s t  

s e l e c t i v e  n e u r o n a l  n e c r o s i s  i n  g e n e r a l  is t h o u g h t  to be 

D o c t o r ,  t h e  s e c o n d  h a l f  of  t h e  s e n t e n c e  we're 

Which a r t i c l e  are  you r e f e r r i n g  t o ?  

f ' m  r e f e r r i n g  t o  y o u r  l e t t e r  of O c t o b e r  f b t h ,  

Well, a g a i n ,  we've a lready  t a l k e d  a b o u t  t h a t ,  
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p r o b l e m  a f t e r  b i r t h .  

Q 

d e s c r i b e d ?  

A 

c a n  make i t  c o n s i d e r a b l y  worse. 

3 

: h a t ?  

A 

0 

And p r o d u c e  t h i s  p a t t e r n  t h a t  y o u ' v e  

The p a t t e r n  is a l r e a d y  e x i s t i n g  a t  birth. 

Mr. Winkel s a i d  t h a t  -- o r  D r .  Winkel. s a i d  

Y e s  

Where docs h e  s a y  t h a t ?  

137 

possibly r e l a t e d  t o  a damage o c c u r r i n g  a n d  a g g r a v a t i n g  

o r  a n  e x i s t i n g  damage after b i r t h  d u e  t o  h i g h  

c o n c e n t r a t f a n s  of o x y g e n ,  

about  t h a t  t o  t e l l  you a n y t h i n g  more t h a n  t h a t .  

0 

A 

t h a t  holds t h a t  view. 

Q 

A 

0 

n e c r o s i s  occurs  a f t e r  b i r t h ?  

A 

h y p e r o x i a  can c a u s e  n e u r o n a l  damage,  

t h a t  i t  o c c u r s  a f t e r  b i r t h  b u t  i t  can  c o n t r i b u t e  t o  t h e  

Now, I d o n ' t  know e n o u g h  

Who h o l d s  t h a t  view? 

I t h i n k  W i n k e l ,  W-I-N-X-E-L, is t h e  a u t h o r  

What is h i s  specialty? 

I t h i n k  h e ' s  a b i o c h e m i s t  a n d  a l i F i d  c h e r n f s t ,  

And h e  b e l i e v e s  t h a t  t h i s  p a t t e r n  of n e u r o n a l  

N o .  Y o u ' r e  t w i s t i n g  my words a g a i n .  T h a t  

B e ' s  n o t  s a y i n g  

It 
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A I d o n ' t  know. 

P Is i t  i n  a j o u r n a l  o r  a book?  

A I t ' s  i n  o n e  of t h e  J o u r n a l  of C l i n i c a l  

C h e m i s t r i e s ,  I t ' s  been a l o n g  t i m e .  

0 The n e x t  s e n t e n c e  s a y s a  The s e q u e n c e  of 

e v e n t s  i n  t h i s  p a r t i c u l a r  c h i l d  is e n t i r e l y  c o n s i s t e n t  

w i t h  t h e  d o c u m e n t e d  e v i d e n c e  i n  t h e  c h i l d ' s  c h a r t ,  

X- rays  a n d  l a b o r a t o r y  s t u d i e s .  What do you mean b y  

t h a t ?  

A Well, a g a i n #  as we've b e e n  t a l k i n g  a b o u t  f o r  a 

p e r i o d  of t i m e ,  t h a t  i f  y o u  t a k e  t h e  c h i l d ' s  c h a r t ,  

m e a n i n g  g i v i n g  you t h e  g e s t a t i o n ,  t h e  fact t h e  c h i l d ' s  

p r e m a t u r e ,  t h e  f a c t  t h a t  t h e  c h i l d  W ~ E  b r e e c h l  t h e  f a c t  

t h a t  t h e  m o t h e r  h a d  b l e e d i n g  a t  n i n e  d a y s  b e f o r e ,  t h e  

c l i n i c a l  e x a m i n a t i o n  a t  b i r t h ,  t h e  s u b s e q u e n t  

e x a n i n a t i o n  a t  b i r t h  a n d  t h e  e x a m i n a t i o n  t h a t  I 

p e r f o r m e d  ? e r s o n a l l y ,  t h e  CT s c a n s  i n  s e q u e n c e  a n 2  the 

l a k o r a t o r y  s t u d i e s  e x c l u d i n g  o t h e r  p r o b a b i l i t i e s ,  t h a t  

t h i s  c h i l d  i n d e e d  h a d  a s i g n i f i c a n t  i n t r a u t e r i n e  

h y p o x i c  i n s u l t  a t  nome t i m e  b e f o r e  b i r t h .  

0 T h a t ' s  what you  mean b y  t h e  s e q u e n c e  of 

e v e n t s ?  

A Yes . 
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Q That he suffered a significant hypoxic insult 

sometime before birth? 

A That's correct. 

Q Then it says semicolon, quote: 'Indeed the 

history and clinical presentation of this infant 

results from a prior brain stem lesion and not 

intrapartum acute asphyxia." What docs that mean? 

A That means that the difficulty this child had 

right at birth with respirations and with sucking and 

swallowing vhich was documented by the physicians was 

due to the fact that the brain sten was injured p r i o r  

to birth, It's not due to the result of something that 

occurred an hour o r  two before delivery. And that's 

fairly characteristic of these type of infants, 

0 

resulted from lack of oxygen? 

A That's correct, 

Q Ian't Intrapartum acute asphyxia, doesn't that 

cause lack of oxygen? 

A It can. It can also be due to fschemia. 

Q So intrapartum acute asphyxia is what you 

think caused the brain stem lesion? 

A No. It says not, doesn't it? Let me r e a d  1: 

The p r i o r  brain stem lesion you're sFeaking of 

CHARLES A.  HOWARD C ASSOCIATES, P, 0, BOX 1971, MOBILEf ALABA!:; 
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a g a i n  f o r  you:  I n d e e d  t h e  h i s t o r y  and  c l i n i c a l  

p r e s e n t a t i o n  of t h i s  i n f a n t  r e s u l t s  from a p r i o r  b r a i n  

stern l e s i o n  and  n o t  i n t r a p a r t u m  acute  a s p h y x i a .  

Q I t ' s  y o u r  s t a t e m e n t ,  t h e n ,  t h a t  i t  was 

i n t r a u t e r i n e  acute a s p h y x i a  t h a t  c a u s e d  t h e  b r a i n  stern 

l e s i o n ?  

A 

Q 

A 

s a y s ,  

Q 

h a v e n ' t  

D i d n ' t  I j u s t  say t h a t ,  t h a t  i t  & i d  n o t ?  

I'm s a y i n g  i n t r a u t e r i n e  a c u t e  a s p h y x i a  -0 

D i d  n o t  cause it. T h a t ' s  w h a t  t h e  s t a t e m e n t  

Well, Doctor, you  h a v e  t e s t i f i e d  p r e v i o u s l y ,  

'out t h a t  y o u  b e l i e v e  t h a t  t h e  c h i l d ' s  b r a i n  

stem l e s i o n  r e s u l t e d  f r o m  a h y p o x i a ;  is t h a t  correct? 

A T h a t ' s  r i g h t .  

Q W h a t ' s  t h e  d i f f e r e n c e  b e t w e e n  h y p o x i a  i n  t h a t  

c o n t e x t  a n d  a s p h y x i a ?  

A Hypoxia ie d i f f e r e n t  from a s p h y x i a .  

Q Hov? 

A Well, t h e  d e f i n i t i o n  o f  h y p o x i a  i s  d e c r e a s e d  

oxygen .  A s p h y x i a  is d e c r e a s e d  o x y g e n ,  increased PC02 

and. a c i d o s i s .  

B Does a s p h y x i a  cause a b r a i n  stem lesion i n  a 

p r e s a t u r e  i n f a n t ?  

CSARLZS A. HOWARD & ASSOCIATES, P. 0. BOX 1971, MOBILE, ALABA2.I;. 
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Q Why can the brain stem lesion occur nine or 

ten days before  birth and not la ter?  

A What do you mean why? 

Q Why can lack of oxygen cause this type of 

brain sten lesion only nine or ten days before birth? 

A I didn't say only nine or ten days. It could 

have been five, it could have been ten, it could have 

been t w o  weeks. 

0 What about four? 

A Four would be stretching it, The pathologic 

changes are usually three to five days. 

Q What pathologic changes a r e  you talking about? 

A Microglia proliferation, fibrillary 

astrocytosis and necrosis. 

Q Do you know that this child suffered any of 

those pathologic changes? 

A I think that one can say within a reasonable 

degree of medical probability, based on the physical 

examination and the CT ocnn, that that occurred. 

Q - D o  you know that any of those pathological 

changes occurred? 

A Well, I haven't autopsied the child nor have  a 

CHARLES A. XOWARD ASSOCIATES, P. 0. BOX 1971, MOBILE,  ALAzA?I I  
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brain stem preparation. But we don't do that in 

medicine. W e  go by the laboratory findings, what is 

consistent, what looks like similar situations and then 

what is correlated pathologically with other cases. 

That's the way medicine is practiced, Hr. Kullman. 

Q Exactly. And without actually looking at the 

brain stem, you don't know that any of that pathology 

has occurred? 

A If you're going on that assumption, then 

nobody knows anything in medicine. But we try to make . 

reasonable assumptions based on accurate data, clinical 

descriptions, laboratory studies and aequence of e v e n t s  

in children and adults to make these otatenents. 

Q And is it your testimony that you know that 

those lesions or you think those lesions exist today? 

A Yes e 

Q On the basis of your clinical examination of 

the patient? 

A On the basis of the h i ~ t o r y ,  the gestation, 

the p r o b l e m  ut birth, the physical exanination, the 

subsequent development, my examination, the CT s c a n  and 

the laboratory reports that exclude other p r o b l e m .  

Q A n d  isn't it true, s i r p  that those 

CHARLES A .  HOWA2D 6 A S S O C Z A T E S ,  P, 0 .  BOX 1971, PIOBfLZ,  A?.,AsA:.i.'. 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2  

23 

pathological changes would produce the exact same 

evidence in terms of this child's presentation if those 

pathologic changes occurred in the five days after 

birth? 

A No, that's not true. 

c You would 8ee the same pattern of neuronal 

necrosis, wouldn't you? 

A No, f don't think 80 .  I just don't know. 

There Are A lot of factors that change five days after 

birth. So we'd have to make certain, You could surely 

have some brain stem impairment, But  it's a different 

ballgame. It's a different set of c l i n i c a l  problems. 

Q Do you have any studies to sup?ort that 

distinction? 

A Yeah. Usually these children first of all a r e  

out of the uterus. That Change8 the whole ballgame. 

You're supporting things artificially. And you're 

having increased oxygen concentrations, you're having 

ventilators, you're having changes in brain 

autoregulation, you're having hypobilirubinemia, 

hypocalcium. All these factors are terribly im; r ro r t an t .  

And -- 
a And all of them can cause -- 

CHARLES A. HOWARD & ASSOCIATES, P. 0. BOX 1971, M O B I L E ,  A L A Z X G  
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1 
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MR. PENICK: 

W a i t .  Go ahead  a n 2  f i n i s h .  

3 

4 

5 

6 

7 

8 1 is b o r n  t h a t ' s  h a d  CI p r e e x i s t i n g  i n s u l t  wh ich  is 

A A l l  o f  t h e s e  f a c t o r s  a r e  t e r r i b l y  i m p o r t a n t .  

Nowp t h e  r e a s o n  t h a t  f make t h e s e  s t a t e m e n t s  a n d  make 

them with a g o o d  d e g r e e  of c o n f i d e n c e  is t h a t  t h i s  i s  

t h e  t y p e  of s i t u a t i o n  t h a t  w e  see. We d o n ' t  see t h i s  

i n  a f i v e - d a y- o l d  i n f a n t .  We see t h i s  i n  a b a b y  t h a t  

9 

10 

11 

12 

You d o n ' t  see t h i s  t y p e  of p r o b l e n  i n  t e r n s  of 
l3 I A 

d o c u m e n t e d  by s i m i l a r  p a t h o l o g i c  s t u d i e s  i n  terms of 

t h e  timing. 

MR. K U L L U N t  

Q What d o n ' t  you  see i n  a f i v e- d a y- o l d  i n f a n t ?  

4 

15 

t h i s  s e q u e n c e  of e v e n t s ,  

Q What are you t a l k i n g  a b o u t ?  What  t y p e  of 1 

1 6  

1 7  

p r o b l e m ?  

A I d o n ' t  know how t o  a n s w e r  it a n y  d i f f e r e n t l y .  

18 

19 

20 

21 

2 2  

I mean, I c a n ' t  a n s w e r  it a n y  o t h e r  way, 

Q You have said t h a t  i t  t a k e s  five d a y s  t o  

p r o d u c e  t h e  n e u r o n a l  n e c r o s i s  t h a t  y o u ' v e  d e s c r i b e d ;  is 

t h a t  c o r i e c t ?  

A Uh-huh ( p o ~ i t i v e  r e s p o n s e , )  
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A Yes.  

Q It could not have happened? 

A I think anything is possible. But again, you 

keep trying t o  isolate certain clinical factors and 

certain laboratory factors. And w e  don't practice 

medicine in isolation. And unless you're going to go 

with the vhole clinical sequence and the whole 

spectrum, you cannot give your answer. X said anythfng 

is possible in isolation. But clinically and 

collectively speaking, that's not the case. 

Q Doctor, have you l o o k e d  at the first CT scan 

done on this child? 

A Y e s .  

Q H o w  do you interpret it? 

A It's hard for me to fnterpret, It's an 

inadequate scan. 

Q Have you interpreted it? 

A I've looked at it. The problem is you can't 

see the brain stem and there's motion artifact, And I 

thfnk the artifact of the encephalomalacia to the 

frontal brea is not r e a l .  It's just the positioning. 

Q Have you a s k e d  a neuroradiologiet about that? 

.. 

A 1 interpret my own scans. And I think I would 

CBARLES A.  HOWARD 4 ASSOCIATES, P. 0. BOX 1971, MOBILE, ALXBAX.' 
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be p r o b a b l y  more  e x p e r i e n c e d  i n  n e o n a t e s  t h a n  t h e  

n e u r o r a d i o l o g i s t s  . 
0 So y o u  c a n ' t  i n t e r p r e t  i t? 

A No. I said -0 I ' v e  g i v e n  you  my 

i n t e r p r e t a t i o n ;  t h a t  y o u  do n o t  see t h e  b r a i n  s t e n  o n  

t h e  s c a n .  And t h e r e ' s  t o o  much m o t i o n .  And t h e  

c o n t r a s t  is n o t  v e r y  good t o  be a b l e  t o  make a n y  

d e f i n i t i v e  s t a t e m e n t s  a b o u t  o t h e r  p a r t s  of t h e  b r a i n .  

Q G i v e n  . y o u r  t e s t i m o n y  h e r e  t o d a y ,  w h a t  v o u l d  

you  e x p e c t  t h a t  CT  8 C a R  to Show? 

A You know, I c a n a t  t e l l  y o u  w h a t  I would  e x p e c t  

u n l e s s  w e  wou ld  see it. I v o u l d  e x p e c t  t o  see p r o b a b l y  

e i t h e r  t o  h a v e  no  s i g n i f i c a n t  c h a n g e s ,  d e p e n d i n g  on 

w h e n  t h e  i n s u l t  o c c u r r e d .  I f  it was f i v e  d a y s  b e f o r e ,  

t h e n  i t  m i g h t  n o t  be l o n g  enough  t o  see c h a n g e s .  If it 

was t e n  d a y s ,  you  m i g h t  see some c h a n g e s .  I f  i t  w a s  

t w o  weeks, t h e n  most l i k e l y  you wou ld  see perha2s a 

sma l l e r  a t r o p h i e c !  b r a i n  s t e m  And t h e n  also c h a n g e s  i n  

t h e  c o r t i c a l  area.  

Q What a b o u t  one d a y ?  

A - P r o b a b l y  w o u l d n ' t  see  a n y  changes. 

0 What a b o u t  t h e  c r a n i o l o g i s t ' s  d a t a ?  D i d  you  

l o o k  at t h a t ?  
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A Y e s ,  I d i d  h a v e  t h a t .  The u l t r a s o u n d  is f a r  

less s e n s i t i v e  t h a n  t h e  CT s c a n ,  So i f  you c a n ' t  nakc 

a n y  Reads o r  t a i l s  o u t  of t h e  CT s c a n ,  t h e  u l t r a s o u n d ,  

all i t  t e l l s  you is t h e r e ' s  no  hemor rhage .  

B Did you i n t e r p r e t  t h e  u l t r a s o u n d ?  

A Y e s  . 
Q Bow d i d  you  i n t e r p r e t  i t? 

A A s  s h o w i n g  no h e m o r r h a g e .  

Q A n y t h i n g  e l se?  

A A n y t h i n g  e l s e  a b o u t  w h a t ?  

Q Pron  t h a t  u l t r a s o u n d  t h a t  you saw. 

A NO s 

Q What  a b o u t  t h e  EEGs? Did you exarnine t h o s e ?  

A They w e r e  n o t  p r o v i d e d  f o r  me. A l l  I h a d  was 

t h e  r e p o r t .  

Q What  would  you e x p e c t  t h e  EEGs t o  show? 

A I t  c a n  be a l l  t h e  way from h a v i n g  n o  

paroxysmal a c t i v i t y  t o  s h o w i n g  a cons ide rab l e  a m o u n t .  

You know? it j u s t  d e p e n d s ,  He see babies t h a t  h a v e  

s e i z u r e s  all t h e  t i n e  w i t h ,  q u o t e ,  .normal  E E G s . .  B u t  

a g a i n ?  oie h a s  to r e s e r v e  0- i n t e r p r e t i n g  n e o n a t a l  EEGS 

is e x t r e m e l y  d i f f i c u l t .  And one h a s  t o  h a v e  a n  

e x p e r i e n c e d  i n d i v i d u a l  i n t e r p r e t i n g  them. 

CEARLES A. HOWARD k ASSOCIATES, P. 0, BOX 1971, MOBILE, ALABA!.:I? 
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0 A r e  you a b l e  t o  i n t e r 2 r e t  them? 

A Y e 8 .  

Q But you were n o t  p r o v i d e d  them? 

A I j u s t  d i d n ' t  g e t  it in t h e  r e c o r d s .  A l l  I 

got w 8 8  t h e  r e p o r t ,  I'd be more than happy i f  you  

would p r o v i d e  i t  for me. 

Q S u r e  . 
A What do you  want m e  t o  do  w i t h  t h i s ?  I t ' s  

g o i n g  to t a k e  m e  a w h i l e  t o  i n t e r p r e t  it. 

Q Okay. 

A I d o n ' t  t h i n k  w e  have enough t f n e .  

.XR. XULLWN: 

Do you h a v e  copies of that? 

MI?, PENICK: 

I t h i n k  I have  copies of t h i s .  

MR. KULLMAN: 

That's all right. I'll just take t h e e  back, 

TEE WITNESS: 

We would like to get c o p i e s  of it. 

MR. KULLMANI 
- 

H e  h a s  i t .  

THE WITNESS: 

I ' m  sorry. I just h a v e  not s e e n  it. 

CXARLES A .  HOWARD 1 ASSOCIATES, P. 0, BOX 1971, XOBTLE, ALASX:.; 
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Q Bow would  you e x p e c t  t h a t  t h e  i n s u l t  t h a t  

you've d e s c r i b e d  i n  t h i s  case  would a f f e c t  t h e  f e t a l  

h e a r t  r a t e  v a r i a b i l i t y  in t h i s  c h i l d ?  

MR. PENXCK: 

D u r i n g  l a b o r ?  

MR. KULLaXAB 1 

Y e s .  

A P r o b a b l y  w o u l d n ' t  ,,avc any e f f e c t .  

Q Why do YOU Say t h a t ?  

A Because you've h a d  a n  i n s u l t  t h a t  o c c u r r e d  i n  

t h e  p a s t ,  e i t h e r  o n  a s i n g l e  b a s i s ,  p o s s i b l y  a r e p e a t e d  

b a s i s .  And h e a r t  r a t a  is a v e r y  low b r a i n  s t e n  

f u n c t i o n  which is u s u a l l y  o n l y  c h a n g e d  u n l e s s  t h e r e ' s  

s o m e t h i n g  o c c u r r i n g  -- e x c u s e  m e .  I l o s t  my t r a i n  of  

t h o u g h t .  T h e  h e a r t  r a t e  is a lower f u n c t i o n .  I t ' s  

u s u a l l y  o n l y  n e a r  t h e  t i m e  t h a t  t h e  child is h a v i n g  

s e r i o u s  s i g n i f i c a n t  p r o b l e m s  t h a t  y o u  would see 

c h a n g e s .  And t h a t  j u s t  did not occur .  

Q You would n o t  e x p e c t ,  t h e n ,  t h a t  a c h r o n i c a l l y  

b r a i n  damaged i n f a n t  would show l a c k  of b e a t - t o- b e a t  

v a r i a b i l i t y  in a f e t a l  h e a r t  monitor t r a c i n g ?  

A I t  may o r  may not ,  I n  t h i s  p a r t i c u l a r  

s i t u a t i o n ,  no,  I w o u l d  n o t .  

CHARLES A, HOWARD & ASSOCIATES, P. 0. BOX 11971, MOBILZ, A L A S M K  
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Q A l l  of  t h o s e  are for St. Paul? 

A NO e 

Q T h e  o n e s  t h a t  you've c o n s u l t e d  w i t h  St. 

about -- 
A I j u s t  d o n o t  know, I don't have t h a t  

information here, 

MRe KULLMANt 

I have no further q u e s t i o n s .  

MR. P E N I C X i  

I d o n ' t  have any  q u e s t i o n s .  

Paul 

(TRE DEPOSITION OF ELXAS CEALHUBe 

M.D* I WAS CONCLUDED AT 3810 PeM.)  

CZAilLES A. HOWARD i A S S O C I A T E S ,  P. 0. BOX 1971, M O B I L E ,  A L A a X i A  
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C E R T I F I C A T E  

.I, ELIAS CRALHUB, M.D., do h e r e b y  c e r t i f y  

day of 1985, I have that on this 

read the foregoing transcript and to the best of ay 

- 

knowledge it constitutes a true and accurate transcri2t 

of ny testfnony taken on oral examination on November 

5 ,  1985. 

My Commission Expires: 

ELIAS CHALHUSP M.D. 

Subscribed and s w o r n  to 

be fo re  me on this - d a y  

of 1985, 

NOTARY PUBLIC 

------------------_____-----I--- 

-, - .. . 
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K I E R R ,  G A I N S B U R G H ,  B E NJ A M I N ,  FALLON d LEwts 
SAUUU C hlUSBURGM' 1718 Fl4ST NATIONAL B A N I  01 

JACK C IC1 AUIW 
CLOON E Fa LON' N E W  O R L E A N S  70112 
UPMYJ I ns* 
L)oBCRlJ 1 VI0 lELECmONE SO41 S22-23M 
J mecni cs- 
L L m N C E  WLLYAU 
GERALD E :UUICR 
W I C K  F kga h JR 

JUUlTH  A G A I W S W G M  

. .  

~ U G  J w n w m  November 15, 1 9 8 5  
mcntmcu L ~OUBERG 
C D r A D O * G O l M A R O  

9. -0UL U W  C-A- 

Robert Cunningham, Jr.. E s q .  
Cunningham & Bounds 
Post Office Box 6 6 7 0 5  
Mobile, Alabama 3 6 6 6 0  

Willard L. Mcllwain, Jr., Esq. 
1041 West Alexander Street 
Post Office Box 5 5 8  
Greenville, Mississippi 38702-0558 

Re: Ross Aaron Naquin -. 
Dear Gentlemen: 

I want to thank both of you for the help you've given m e  with 
respect to these two Mississippi experts, Drs. Morrison and Chalhub. 
I think they are both very formidable defense experts who are going 
to cause all o f  us alot of trouble. 

I wish I could tell you that f felt that I had done some damage 
to Dr. Chalhub when I deposed him . . but I think I was the only one , 

who suffered harm. I f  either one of you figure out a way to 
successfully cross-examine this guy, I certainly would appreciate 
your advice. 

I am enclosing a copy of my deposition which I hope will be of 
some help to son',eone. 

In my case, I plan to speak with Dr. Joseph Volpe with respect 
to Dr. Chalhub's testimony in the hopes of enlisting him as an expert 
rebuttal witness. Dr. Volpe is nationally known 8s a leading authority 
on perinatal hypoxic encephalopathy. 

<&e S. Kullman 

LSK/ cab 
Enc 1 o s u r  e 
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A 

Q 

A 

Chem-s t r  

I d o n ' t  know. 

Is i t  i n  a j o u r n a l  or a book? 

I t ' s  i n  o n e  o f  t h e  J o u r n a l  of  C l i n i c a l  

es ,  I t 's  been a l o n g  time. 

0 The  n e x t  s e n t e n c e  saysr  The  s e q u e n c e  of 

e v e n t s  i n  t h i s  p a r t i c u l a r  c h i l d  is e n t i r e l y  c o n s i s t e n t  

w i t h  t h e  docucaented e v i d e n c e  in t h e  c h i l d ' s  c h a r t ,  

X- rays a n d  l a b o r a t o r y  s t u d i e s .  

t h a t ?  

A Well, a g a i n ,  a s  we've b e e n  t a l k i n g  a b o u t  for a 

p e r i o d  of t i m e ,  t h a t  i f  you  t a k e  t h e  c h i l d ' s  c h a r t ,  

mean ing  g i v i n 9  you t h e  g e s t a t f o n ,  t h e  f a c t  t h e  c h i l d ' s  

premature, t h e  fact t h a t  the c h i l d  waa b r e e c h ,  t h e  f a c t  

t h a t  t h e  m o t h e r  had  b l e e d i n g  a t  n i n e  d a y s  b e f o r e ,  t h e  

c l i n i c a l .  e x a m i n a t i o n  a t  b i r t h ,  t h e  s u b s e q u e n t  

e x a s i n a t i o n  a t  b i r t h  and  t h e  e x a m i n a t i o n  t h a t  I 

p e r f o r r n e d  ? e r s o n a l l y ,  t h e  CT s c a n s  i n  s e q u e n c e  anc? the 

l a b o r a t o r y  s t u d i e s  e x c l u d i n g  o t h e r  p r o b a b i l i t i e s ,  t h a t  

t h i s  c h i l d  i n d e e d  had  a s i g n i f i c a n t  i n t r a u t e r i n e  

h y p o x i c  i n s u l t  a t  some t i m e  before b i r t h ,  

Q 

e v e n t s  ? 

A Y e s .  

What do you mean by  

T h a t ' s  wha t  you mean b y  t h e  s e q u e n c e  of  

CHARLES A. HOWARD 6 ASSOCIATES, P. 0. BOX 1971, XOBILEt *LAaaL'  
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Q That he suffered a significant hypoxic insult 

sometime before birth? 

A That's correct, 

Q Then it says  semicolon, quote: .Indeed the 

history and clinical presentation of this infant 

results f rom a p r i o r  brain stem lesion and not 

intrapartun acute asphyxia,' What does that mean? 

A That means that the difficulty this child had 

right at birth with respirations and with sucking and 

swallowing which was documented by the physicians was 

due to the fact that the brain stts was injured prior 

to birth, It's not due to the result of something that 

occurred an hour or two before delivery. And that's 

fairly characteristic of these type of infants. 

P The prior brain stem lesion you're speaking of 

resulted f r o m  l a c k  of oxygen? 

A That's correct. 

Q Isn't intrapartum acute asphyxia, doesn't that 

cause lack of oxygen? 

A It can. It can also be due to ischemia. 

Q So intrapartum acute asphyxia i s  what y o u  

think caused the brain stern lesion? 

A No. It says not, doesn't it? Let me r e a d  it 

CBARLES A. HOWAZD C ASSOCIATES, BOX 1971, MOBILE, ALABA.'.:; 
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a g a i n  for you: I n d e e d  t h e  h i s t o r y  and  c l i n i c a l  

p r e s e n t a t i o n  of t h i s  i n f a n t  r e s u l t s  from a p r i o r  b r a i n  

stem l e s i o n  and n o t  i n t r a p a r t u m  a c u t e  a s p h y x i a .  

Q ft*s your s t a t e m e n t ,  t h e n ,  t h a t  i t  was 

i n t r a u t e r i n e  a c u t e  a s p h y x i a  that c a u s e d  t h e  b r a i n  stern 

l e s i o n ?  

A D i d n ' t  1 just say t h a t ,  t h a t  i t  d i d  n o t ?  

Q 

A Did n o t  c a u s e  it.  T h a t ' s  w h a t  t h e  s t a t e m e n t  

s a y s .  

Q 

h a v e n ' t  y o u ,  t h a t  you  believe t h a t  t h e  c h i l d ' s  b r a i n  

stem l e s i o n  r e s u l t e d  from a h y p o x i a ;  is t h a t  c o r r e c t ?  

A T h a t ' s  r i g h t .  

Q What's the d i f f e r e n c e  be tween  h y p o x i a  i n  t h a t  

c o n t e x t  and a s p h y x i a ?  

A Hypox ia  is d i f f e r e n t  from a s p h y x i a ,  

Q Hov? 

A Well, t h e  d e f i n i t i o n  of hypoxia is decreased  

oxygen.  A s p h y x i a  is decreased  oxygen ,  increased PC02 

and  a c i d o s i s .  

Q Does a s p h y x i a  c a u s e  a b r a i n  s tem l e s i o n  i n  a 

p r e n a t u r e  i n f a n t ?  

I'm s a y i n g  i n t r a u t e r i n e  a c u t e  a s p h y x i a  -- 

Well, Doctor, you have t e s t i f i e d  p r e v i o u s l y ,  

CSARLZS A. HOWARD & A S S O C I A T E S ,  P. 0. BOX 1971, MOBILE, .ALABxG 



1 

2 

3 

4 

5 .  

6 

7 

8 

A I 
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i I ' m  n o t  s a y i n g  t h a t , ,  sir.  D o e s n ' t  Q 

i n t r a u t e r i n e  a s p h y x i a  c a u s e  a b r a i n  stem l e s i o n  i n  a 

p r e m a t u r e  i n f a n t ?  

A N o t  a c u t e l y .  

Q 

A 

t h i s  t i m e  and t i m e  a g a i n .  

What do you mean n o t  a c u t e l y ?  

Well, I'm t r y i n g  t o  be p a t i e n t  and e x p l a i n  

We've a l r e a d y  s t a t e d  t h a t  

Not t w o  h o u r s  p r i o r  t o  d e l i v e r y ,  no. 

I 

11 

12 

13 
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2 1  
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23 

a c u t e l y  means d u r i n g  t h e  t i m e  of labor a n d  d e l i v e r y .  

Q 

A T h a t ' s  r i g h t ,  

Q I s n ' t  i t  t r u e ,  a i r ,  t h a t  a b r i e f  period. of 

i n t r a u t e r i n e  a s p h y x i a  c a n  cause  a b r a i n  stem l e s i o n ?  

Q When? 

A I n  t h e  p r e m a t u r e  i n f a n t ,  

A B u t  when? 

Q I n t r a u t e r i n e ,  

A B u t  when i n t r a u t e r i n e ?  

Q Any t i m e  before  b i r t h ,  

A Well, I d o n ' t  know about  t h a t .  H y p o t h e t i c a l l y  

I t h i n k  a n y t h i n g  18 poasiblc. 

stem l e s i o n a  c a n  occur, 

stem l e s i o n ,  n o t  t h i s  c l i n i c a l  p r e s e n t a t i o n ,  n o t  t h i s  

T h a t ' s  a l l  you mean b y  a c u t e l y ?  

And y e s ,  1 t h i n k  b r a i n  

B u t  n o t  t h i s  t y p e  of b r a i n  
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I 

What a b o u t  f o u r ?  0 

A P o u r  would  b e  s t r e t c h i n g  it, The p a t h o l o g i c  

c h a n g e s  a re  u s u a l l y  t h r e e  t o  f i v e  d a y s .  

Q What p a t h o l o g i c  c h a n g e s  are you t a l k i n g  a b o u t ?  

1 

1 5  

1 6  

1 7  

1 8  

19 

20 

21 

2 2  

2 

a s t r o c y t o s i s  a n d  n e c r o s i s .  

Q 

t h o s e  p a t h o l o g i c  c h a n g e s ?  

A 

d e g r e e  of m e d i c a l  p r o b a b i l i t y ,  b a s e d  on t h e  p h y s i c a l  

e x a m i n a t i o n  a n d  t h e  CT scan ,  t h a t  t h a t  occurred, 

Q 

c h a n g e s  o c c u r r e d ?  

D o  you know t h a t  t h i s  c h i l d  s u f f e r e d  a n y  of 

I t h i n k  t h a t  one  can say  w i t h i n  a r e a s o n a b l e  

* D o  you know t h a t  a n y  of  t h o s e  p a t h o l o g i c a l  

3 

4 

5 

6 

7 

8 

9 

Why c a n  t h e  b r a i n  s t e m  l e s i o n  o c c u r  n i n e  o r  Q 

t e n  d a y s  b e f o r e  b i r t h  a n d  n o t  l a t e r ?  

A What do you mean why? 

Q 

b r a i n  s t e m  l e s i o n  o n l y  n i n e  o r  t e n  d a y s  b e f o r e  b i r t h ?  

A I d i d n ' t  s a y  o n l y  n i n e  or t e n  d a y s ,  

h a v e  b e e n  f i v e ,  i t  c o u l d  h a v e  b e e n  t e n ,  i t  c o u l d  have 

b e e n  t w o  weeks .  

Why c a n  lack of oxygen c a u s e  t h i s  t y p e  o f  

I t  c o u l d  

M i c r o g l i a  p r o l i f e r a t i o n ,  f i b r i l l a r y  
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193 
I 

I 

b r a i n  s ten p r e p a r a t i o n .  But  ne d o n ' t  do t h a t  i n  

m e d i c i n e ,  We go by t h e  l a b o r a t o r y  f i n d i n g s ,  what  i s  

c o n s i s t e n t ,  w h a t  looks l i k e  similar s i t u a t i o n s  a n d  t h e n  

wha t  is c a r r e l a t e d  p a t h o l o g i c a l l y  w i t h  o t h e r  cases. 

T h a t ' s  t h e  way m e d i c i n e  is p r a c t i c e d ,  klr. Kullman. 

Q E x a c t l y ,  And w i t h o u t  a c t u a l l y  l o o k i n g  a t  t h e  

brain s t e m ,  y a u  don't know t h a t  any of t h a t  p a t h o l o g y  

h a s  o c c u r r e d ?  

A If y o u ' r e  going on t h a t  a s s u c l p t i o n ,  than 

nobody knows a n y t h i n g  i n  medicine. But w e  t r y  t o  make . 

r e a s o n a b l e  a s s u r n p t i a n s  based on accura te  d d t d ,  c l i n i c a l  

d e s c r i p t i o n s ,  l a b o r a t o r y  studies a n d  s e q u e n c e  of  e v e n t s  

i n  children a n d  a d u l t s  t o  make  t h e 8 e  s t a t e m e n t s .  

Q And is it  y o u r  t e s t i m o n y  t h a t  you know t h a t  

t h o s e  l e s i o n s  o r  y o u  t h i n k  t h o s e  l e s i o n s  e x i s t  t o d a y ?  

A Y e s .  

Q On t h e  basis of y o u r  c l i n i c a l  e x a m i n a t i o n  of 

t h e  p a t i e n t ?  

A On t h e  b a s i s  of t h e  h i s t o r y ,  t h e  g e s t a t i o n ,  

t h e  p r o b l e m s  a t  b i r t h ,  t h e  p h y s i c a l  e x a m i n a t i o n ,  t h e  

s u b s e q u e n t  d e v e l o p m e n t ,  my e x a m i n a t i o n ,  t h e  CT s c a n  and 

t h e  l a b o r a t o r y  r e p o r t s  t h a t  exclude o t h e r  problems. 

Q Anc! i s n ' t  i t  t r u e ,  s i r ,  t h a t  t h o s e  
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p a t h o l o g i c a l  c h a n g e s  v o u l d  p r o d u c e  t h e  e x a c t  same 

e v i d e n c e  i n  t e r m s  of t h i s  c h i l d ' s  p r e s e n t a t i o n  if t h o s e  

p a t h o l o g i c  c h a n g e s  o c c u r r e d  i n  t h e  five d a y s  a f t e r  

b i r t h ?  

N O ,  t h a t ' s  n o t  t r u e .  A 

You w o u l d  Bee t h e  same p a t t e r n  c! 

n e c r o s i s ,  w o u l d n ' t  you? 

o f  n e u r o n a l  

A N o ,  I d o n ' t  t h i n k  so, I j u s t  ~ o n ' t  know. 

T h e r e  are a l o t  of f a c t o r s  t h a t  c h a n g e  f i v e  d a y s  a f t e r  

b i r t h .  So ve 'd  h a v e  t o  make c e r t a i n ,  You c o u l d  s u r e l y  

h a v e  some b r a i n  a t e m  i m p a i r m e n t ,  

b a l l g a m e .  

0 

d i s t i n c t i o n ?  

A Yeah, U s u a l l y  t h e s e  c h i l d r e n  f i r s t  of  all a r e  

o u t  of t h e  u t e r u s .  

You ' re  s u p p o r t i n g  t h i n g s  a r t i f i c i a l l y .  

h a v i n g  i n c r e a s e d  o x y g e n  c o n c e n t r a t i o n s ,  y o u ' r e  h a v i n g  

v e n t i l a t o r s ,  y o u ' r e  h a v i n g  c h a n g e s  i n  b r a i n  

a u t o r e g u l a t i o n ,  you're h a v i n g  h y p o b i l i r u b i n e m i a ,  

hypoca lc ium.  

And -- 
Q 

But i t ' s  a d i f f e r e n t  

I t ' s  a d i f f e r e n t  s e t  of c l i n i c a l  problems. 

Do you h a v e  a n y  s t u d i e s  t o  s u p ? o r t  t h a t  

T h a t  c h a n g e s  t h e  whole  b a l l g a m e .  

And y o u ' r e  

All t h e s e  f a c t o r s  a r e  t e r r i b l y  i r n ? o r t a n t .  

And a l l  o f  t h e m  c a n  c a u s e  -- 

CHARLES A.  HOWARD & ASSOCIATES, P. 0.  B O X  1971, MOBILE, ALABg*:-' 
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MR. PENICKI 

Wait, Go a h e a d  a n d  f i n i s h .  

A A l l  of t h e s e  f a c t o r s  a r e  t e r r i b l y  i m p o r t a n t .  

Now, t h e  r e a s o n  t h a t  I make t h e s e  s t a t e m e n t s  a n d  make 

them w i t h  a good degree of c o n f i d e n c e  i s  t h a t  t h i s  is 

t h e  t y p e  of s i t u a t i o n  t h a t  w e  see. We d o n ' t  see t h i s  

i n  a f i v e - d a y - o l d  infant. We see t h i s  i n  a baby  t h a t  

is b o r n  t h a t ' s  h a d  CI p r e e x i s t i n g  i n s u l t  which i s  

docunented by  similar p a t h o l o g i c  s t u d i e a  in t e r m s  of 

t h e  t i m i n g .  

MR, XULLXANt 

Q 

A 

t h i s  s e q u e n c e  of e v e n t s  , 

Q 

p r o b l e m ?  

A 

1 mean, I c a n ' t  a n s w e r  i t  a n y  o t h e r  way. 

Q 

p r o d u c e  t h e  n e u r o n a l  n e c r o s i s  t h a t  y o u ' v e  d e s c r i b e d ?  

What d o n t t  you  see i n  a f ive-day-012  infant? 

You d o n ' t  see t h i s  t y p e  o f  p r o b l e n  i n  terns of 

What a r e  you  t a l k i n g  a b o u t ?  What t y ? e  of 

I d o n ' t  know how t o  anawer  i t  any  d i f f e r e n t l y .  

You h a v e  s a i d  t h a t  i t  t a k e s  f i v e  days t o  

is 

t h a t  c o r k e c t ?  

A Uh-huh ( p o s i t i v e  r e s p o n e e , )  

Q T h r e e  t o  f i v e  C a y s ?  

CBARLES A.  HOWARD & ASSOCIATES, P. 0. BOX 1971 ,  M O B I L E ,  ALA3X: ;  
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A Uh-huh ( p o s i t i v e  r e s p o n s e . )  

Q You base t h a t ,  I t a k e  i t ,  on s t u d i e s  t h a t  

y o u ' v e  s e e n ?  

A Uh-huh ( p o s i t i v e  r e s p o n s e . )  

0 

you s a i d  t h a t  t h a t ' s  due t o  l a c k  of oxygen?  

A T h a t ' s  what  i t ' s  t h o u g h t  t o  be due t o .  T h e r e  

may be o t h e r  f a c t o r s  i n v o l v e d ,  

Q 

A 

e x 2 e r i e n c e  a n d  rev iew of t h e  l i t e r a t u r e .  

Q E x a c t P y .  And why v o u l d n ' t  lack of oxygen on 

t h e  d a y  of b i r t h  p r o d u c e  t h o s e  same or similar c h a n g e s  

o v e r  t h e  n e x t  t h r e e  t o  f i v e  d a y s  as  wha t  you say  

occurred i n  t h e  p r e v i o u s  t h r e e  t o  f i v e  d a y s ?  

A 

The c h i l d  h a d  t h e  e a r l y  seizures. The c h i l d  had  t h e  

b r a i n  s t e m  i n v o l v e m e n t  r i g h t  at b i r t h .  

i t  f i v e  d a y s  later. 

And I ' l l  ask you t h i s :  I s n ' t  i t  t r u e  -- and 

T h a t ' s  what  you t h i n k  i t ' s  due to? 

T h a t ' s  what  I t h i n k  b a s e d  on  my knowledge a n d  

Because t h i s  c h i l d  w a 8  born  w i t h  t h e  p r o b l e m s .  

H e  d i d n ' t  have 

T h a t ' s  Be  had  it r i g h t  a t  b i r t h .  

why. 

Q 

h a v e  h a d  seizures s h o r . t l y  after b i r t h  from a h y p o x i c  

i s c h e m i c  i n s u l t  s h o r t l y  b e f o r e  b i r t h ?  

- 
Is i t  y o u r  t e s t i m o n y  t h a t  t h e  c h i l d  could not 
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A Yes. 

Q I t  c o u l d  n o t  h a v e  happened7  

A I t h i n k  a n y t h i n g  is possible. But a g a i n ,  you 

keep t r y i n g  t o  i s o l a t e  c e r t a i n  c l i n i c a l  f ac to r s  a n d  

c e r t a i n  l a b o r a t o r y  factors .  

m e d i c i n e  i n  i s o l a t i o n .  

w i t h  t h e  w h o l e  c l i n i c a l  s e q u e n c e  and t h e  whole 

s p e c t r u p ,  you c a n n o t  g i v e  y o u r  a n s w e r .  I s a i d  a n y t h i n g  

i s  possible i n  i s o l a t i o n .  

c o l l e c t i v e l y  s p e a k i n g ,  t h a t ' s  n o t  t h e  case. 

Q Doctor, h a v e  you l o o k e d  a t  t h e  f i r s t  CT scan 

done  on t h i s  c h i l d ?  

A Yes . 
Q H o w  do you i n t e r p r e t  i t ?  

A I t ' s  h a r d  f o r  me t o  i n t e r p r e t .  I t ' s  a n  

i n a d e q u a t e  s c a n .  

Q Have you i n t e r F r e t e d  i t 7  

A I've looked a t  i t ,  The p r o b l e m  is you can't 

see the b r a i n  s t e m  a n d  t h e r e ' s  motion a r t i f a c t .  And I 

t h i n k  t h e  a r t i f a c t  of  t h e  c n ' c e p h a l o n a l a c i a  t o  t h e  

f r o n t a l  b r e a  is n o t  real. 

Q 

A I i n t e r p r e t  my own a c a n s .  And I t h i n k  I would 

And w e  don ' t  p r a c t i c e  

And u n l e s s  you're g o i n g  t o  go 

But  c l i n i c a l l y  a n d  

I t ' a  j u s t  t h e  p o s i t i o n i n g .  

Have you asked a n e u r o r a d i o l o g i e t  about t h a t ?  
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be p r o b a b l y  more e x p e r i e n c e d  i n  n e o n a t e s  t h a n  t h e  

n e u r o r a d i o l o ~ i s t s .  

Q 

A No. I s a i d  -- I ' v e  g i v e n  you my 

i n t e r p r e t a t i o n ;  t h a t  you  do n o t  see  t h e  b r a i n  stern on 

t h e  s c a n .  And t h e r e ' s  too much mot ion .  And t h e  

So you  c a n ' t  i n t e r p r e t  i t?  

c o n t r a s t  is n o t  very  good t o  be a b l e  t o  make a n y  

d e f i n i t i v e  s t a t e m e n t s  a b o u t  o t h e r  p a r t s  of t h e  b r a i n .  

Q 

you e x p e c t  t h a t  CT s c a n  t o  show? 

A 

u n l e s s  w e  would  see it, 

Given  , y o u r  t e s t i m o n y  here t o d a y ,  w h a t  v o u l d  

You know, X c a n ' t  tell you what  I would  e x p e c t  

I v o u l d  e x p e c t  to see p r o b a b l y  

e i t h e r  t o  h a v e  no  s i g n i f i c a n t  c h a n g e s ,  d e p e n d i n g  on 

when t h e  i n s u l t  o c c u r r e d .  

t h e n  i t  m i g h t  n o t  be l o n g  enough t a  see c h a n s e s .  

was t e n  d a y s ,  you m i g h t  see some c h a n g e s .  

two w e e k s ,  t h e n  m o s t  likely you would see  p e r h a F s  a 

s m a l l e r  a t r o p h i e d  b r a i n  stem and  t h e n  a l s o  c h a n g e s  i n  

t h e  c o r t i c a l  a rea .  

Q 

A 

Q 

l o o k  at t h a t ?  

If i t  was f i v e  d a y s  b e f o r e ,  

If i t  

If i t  w a s  

What a b o u t  one d a y ?  

* P r o b a b l y  w o u l d n ' t  see a n y  c h a n g e s .  

What a b o u t  t h e  c r a n i o l o g i s t ' s  d a t a ?  D i C  you 
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A Y e s ,  I d i d  have t h a t ,  The u l t r a s o u n d  i s  f a r  

l e s s  s e n s i t i v e  t h a n  t h e  CT  s c a n .  So i f  you c a n ’ t  nake 

a n y  h e a d s  or t a i l s  o u t  of t h e  CT a c a n ,  t h e  u l t r a s o u n d ,  

all i t  t e l l s  you is t h e r e ’ s  no  hemor rhage ,  

Q D i d  you i n t e r p r e t  t h e  u l t r a s o u n d ?  

A Y e s  , 

Q How d i d  you i n t e r p r e t  i t ?  

A A s  showing  no  h e m o r r h a g e .  

Q A n y t h i n g  else? 

A A n y t h i n g  e l s e  a b o u t  w h a t ?  

Q 

A N o .  

Q 

A They were n o t  p r o v i d e d  f o r  me. All I h a d  w a 8  

t h e  r e p o r t ,  

Q 

A 

p a r o x y s m a l  a c t i v i t y  to s h o w i n g  a c o n s i d e r a b l e  anount. 

You know, it j u s t  d e p e n d s .  W e  see b a b i e s  t h a t  h a v e  

s e i z u r e s  all t h e  t i n e  w i t h ,  q u o t e ,  .normal EEGs.’ But 

a g a i n ,  o‘ne h a s  t o  r e s e r v e  -- i n t e r p r e t i n g  n e o n a t a l  EEGs 

is e x t r e m e l y  d i f f i c u l t .  

e x p e r i e n c e d  i n d i v i d u a l  i n t e r p r e t i n g  them. 

Pro,? t h a t  u l t r a s o u n d  t h a t  you saw. 

What a b o u t  t h e  EEGs? D i d  you e x a s i n e  t h o s e ?  

What would you expec t  t h e  EEGs t o  show? 

I t  c a n  be a l l  t h e  way f rom h a v i n g  no 

And o n e  h a s  t o  have  an  

CBARLES A.  HOWARD L ASSOCIATES, P. 0, aox 1972, M O B I L E ,  ALXBA:G 

------_______--___-------------- 
-- 
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A r e  you a b l e  t o  i n t e r ? r e t  t h e m ?  Q 

A Y e 8 .  

B u t  you were n o t  p r o v i d e d  them? 0 

A I j u s t  d i d n ' t  g e t  i t  i n  t h e  r e c o r d s ,  

g o t  vas t h e  r e p o r t ,  

A l l  I 

I'd be more t h a n  happy i f  you 

would p r o v i d e  i t  f o r  me. 

Q Sure . 
A What do you want  m e  t o  do  w i t h  t h i 8 3  

going t o  t a k e  me a w h i l e  t o  i n t e r p r e t  it. 

Q Okay. 

A 

.XR. KULLMANt 

I d o n ' t  t h i n k  w e  h a v e  enough  t i m e ,  

D o  you Save  c o p i e s  of t h a t ?  

MX. PEXICX: 

I t h i n k  I have  copies of t h i s .  

MR. XULLAXAN: 

It's 

T h a t ' s  all right. I'll j u s t  take the= h a c k ,  

TBS WITNESS: 

We would l i k e  t o  get c o p i e s  of it. 

MR. KULLXANI 

B e  has it. 

THE WITNESS: 

I'm sorry. I j u s t  have n o t  seen it. 
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serious s i g n i f i c a n t  problems t h a t  you would  see 

c h a n g e s .  And t h a t  j u s t  d i d  n o t  o c c u r .  

Q You would not e % p e c t ,  then, that a c h r o n i c a l l y  

b r a i n  damaged i n f a n t  would show l a c k  o f  b e a t - t o - b e a t  

v a r i a b i l i t y  i n  a f e t a l  h e a r t  m o n i t o r  t r a c i n g ?  

How would  you e x p e c t  t h a t  t h e  i n s u l t  t h a t  

y o u ' v e  d e s c r i b e d  i n  t h i s  case would a f f e c t  t h e  f e t a l  

h e a r t  r a t e  v a r i a b i l i t y  i n  t h i s  c h i l d ?  

MR. PENICKt 

D u r i n g  labor? 

MR. xuLLAtLRrx t 

Yes. 

I P r o b a b l y  w o u l d n ' t  h a v e  any e f f e c t .  l A  
l p  Why d o  you s a y  t h a t 3  

10 1 A B e c a u s e  you've h a d  a n  i n s u l t  t h a t  o c c u r r e d  in 1 
11 t h e  past, e i t h e r  on  a single b a s i s ,  possibly a r e p e a t e d  

I b a s i s .  And h e a r t  r a t e  is a v e r y  low b r a i n  sten 

13 

14 

15 

16 

f u n c t i o n  w h i c h  is u s u a l l y  o n l y  c h a n g e d  u n l e s s  t h e r e ' s  

s o m e t h i n g  o c c u r r i n g  -- e x c u s e  m e .  I lost my t z a i n  of 

t h o u g h t .  The h e a r t  r a t e  i s  a l o w e r  f u n c t i o n .  I t ' s  

usually o n l y  n e a r  t h e  t i m e  t h a t  t h e  c h i l d  is h a v i n g  

2 2  I A  I t  may o r  may n o t .  I n  t h i s  p a r t i c u l a r  

23 1 s i t u a t i o n ,  n o ,  I would n o t .  I 

CEARLES A. BOWARD & ASSOCIATES,  P. 0, BOX 1971, NOBILEi A L A S A c .  
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0 What about lack of long term variability? 

Would you e x p e c t  to see that in a chronically brain 

damaged baby? 

A Again, you're going to have to tell me what 

the chronically brain damaged baby is from. Is it fron 

cytomegalovirus, herpes simplex, is it from 

thrombocytopenia with hemorrhage? It depends  on what's 

going on. 

Q Well, let's say from hypoxia. 

A No. ff depend8 on again the amount, the 

d e g r e e ,  the severity, the gestation. A whole l o t  of 

factors. But in this particular situation, I would not 

expect  to see really any difference in t h e  fetal h e a r t  

tones. 

Q What do you b a s e  that upon? 

A Based on my knowledge, experience and r e v i e w  

of t h e  literature fn similar situations. 

0 Can you identify any similar situations you've 

looked at? 

MR. PENICXI 

-I'm going to instruct him not to identify any 

patients by name. 

A 1 couldn't do it anyway. 

. 
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MR. X'JLLWCI: 

Q 

H o s p i t a l  r e c o r d  of h y p o x i c  i s c h e m i c  e n c e p h a l o p a t h y  in 

t h i s  case? 

A 

a n d  p r o b a b l y  does h a v e  i s c h e m i a .  

when t h e  i s c h e m i a  o c c u r r e d ,  

d i a g n o s i a  of b r a i n  s t e m  n e u r o n a l  n e c r o s i s .  

What icr t h e  e v f d e n c e  of i s c h e m i a ?  Q 

A I mean, I d o n ' t  h a v e  a n y  e v i d e n c e  of i s c h e m i a .  

Q Why do you s a y  it p r o b a b l y  o c c u r r e d ?  

A A f t e r  b i r t h .  

Q Why do you s a y  t h a t ?  

A 

e v i d e n c e  of a p n e a ,  b r a d y c a r d i a .  

a s s o c i a t e d  w i t h  t h a t  was d e c r e a s e d  c e r e b r a l  blood flow. 

And also had h y a l i n e  membrane d i s e a s e .  

Q 

t h e  o b s t e t r i c i a n ,  D r ,  Moorsan ,  i n  t h i s  c a s e ?  

D o  you a g r e e  w f t h  t h e  d i a g n o s i s  o n  t h e  B a p t i s t  

I t h i n k  t h e  c h i l d  has a h y p o x i c  e n c e p h a l o p a t h y  

B u t  t h e  q u e s t i o n  i s  

I a l s o  a g r e e  w i t h  t h e  

Because  the c h i l d  h a d  e v i d e n c e  of shock, had 

And mare t h a n  l i k e l y  

D o  you h a v e  a n  o p i n i o n  a b o u t  t h e  a c t i o n s  o f  

A NO . 
Q 

P e n i c k  o r  a n y  o t h e r  r e p r e s e n t a t i v e s  of St. 

r e s p e c t  t o  t h e  c o n d u c t  of D r .  Moornan i n  this c a s e ?  

- g a v e  you e v e r  e x p r e s s e d  a n  o p i n i o n  t o  Mr. 

Paul w i t h  

CHARLES A. HOWARD 6 ASSOCIATES, P. 0. BOX 1971, MOBIS;-P, =Am:.:.- 

----------- ----------------- 
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A No. 

P 

St. Paul, have you expressed an opinion as to the 

standard of care of the physicians? 

A 

that I'm competent with that set of circumstances to 

make a judgment, 

Q 

f o r  St. Paul? 

A 

in which I consider myself an expert and competent, 

then I would  make that statement. 

Q Did you? 

A 

ones -0 do you have one in mind? 

if I can remember. 

Q 

A Well, I mean, I don't remember which one 

you're talking about, 

0 

A 

three to five depositions a year. 

which ones are which. 

In the other cases that you've looked at for 

It depends on the case and whether I think 

nave you in the cases that you've looked at 

Again, it dependo on the case. If it's a case 

I'm sure I have. I just don't remember the 

I'll be glad to see 

I take it you don't remember? 

How many have there been? 

- Y o u  know, as I told you, I give anywhere from 

So I can't tell you 

CSARLZS A. HOWARD L ASSOCIATES, P. 0. BOX 1971, MOBILE, 
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I 

A l l  of t h o s e  are for St. Paul? Q 

A No. 

Q T h e  ones that you've consulted with St. Paul 

About -- 
A I just don't know. I don't have t h a t  

information h e r e .  

rut. KULLMAN: 

I have no further questions. 

MR. PENICX: 

I don't have any questions. 

(THE DEPOSITION OF ELIAS CEALHUB, 

M*De , WAS CONCLUDED AT 3 ~ 1 0  P a B 1 . I  

- 
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DEPOSITION OF E L I A S  CHALHUE 8 

C E R T I F I C A T E  

STATE OF ALABAMA) 

COUNTY OF MOBILE) 

I do h e r e b y  c e r t i f y  t h a t  t h e  above a n d  

f o r e g o i n g  t r a n s c r i p t  of p r o c e e d i n g s  i n  t h e  mat ter  

a f o r e m e n t i o n e d  vas t a k e n  down b y  me i n  m a c h i n e  

s h o r t h a n d ,  and t h e  q u e s t i o n s  a n d  answers t h e r e t o  were 

r e d u c e d  t o  w r i t i n g  u n d e r  my pe r sona l  s u p e r v i s i o n ,  a n d  

t h a t  t h e  f o r e g o i n g  r e p r e s e n t s  a t r u e  a n d  correct 

t r a n s c r i p t  of  t h e  p r o c e e d i n g s  g i v e n  by  s a i d  w i t n e s s  

upon s a i d  h e a r i n g ,  

I f u r t h e r  c e r t i f y  t h a t  I a m  n e i t h e r  of c o u n s e l  

n o r  of k i n  to t h e  p a r t i e s  t o  t h e  a c t i o n ,  n o r  am I in 

anywise i n t e r e s t  i n  t h e  r e s u l t  of s a i d  c a u s e .  

DEBRA AMOS ISBELL,  R . P . R .  
COURT REPORTEX, NOTARY PUEILIC 
STATE OF ALABAMA AT L A R G E '  

M y  Commission Expiresr 10/1/88 

-------__-----___.__---___------- 
e ,. 
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DEPOSITION OF ELIAS CHALHUB, M.D. 

C E R T I F I C A T E  

STATE OF ALABAMA) 

COUNTY OF MOEXLE) 

I do  h e r e b y  c e r t i f y  t h a t  t h e  above and  

f o r e g o i n g  t r a n s c r i p t  of p r o c e e d i n g s  i n  t h e  matter 

a f o r e m e n t i o n e d  was t a k e n  down by ae i n  machine  

s h o r t h a n d ,  and t h e  q u e s t i o n s  and answers  t h e r e t o  were 

r e d u c e d  to w r i t i n g  under my personal s u F e r v i s f o n ,  and 

t h a t  t h e  f o r e g o i n g  r e p r e s e n t s  a t r u e  and correct 

t r a n s c r i 2 t  of t h e  p r o c e e d i n g s  g iven by s a i d  witness 

upon s a i d  h e a r i n g ,  

I f u r t h e r  c e r t i f y  t h a t  I a m  n e i t h e r  of counsel 

n o r  of k i n  t o  t h e  parties t o  t h e  a c t i o n ,  n o r  am I i n  

anyufse i n t e r e s t  in t h e  r e s u l t  of s a i d  causa. 

DEBRA AMOS XSBELL, R . P . R .  
COURT REPORTER, NOTARY P U S L I C  
STATE OF ALABAMA AT LARGE 

I 

' I 

M y  Commission E x p i r e s :  10/1/88 
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C E R T I F I C A T E  

I? L L I A S  CHALHUB, M - D . ,  do hereby  certify 

day of 1 9 8 5 ,  I h a v e  t h a t  on t h i s  

r e a d  t h e  f o r e g o i n g  t r a n s c r i p t  and to t h e  b e s t  of zty 

knowledge  it c o n s i i t u t e s  a true and accurate t r a n s c r i ; ? t  

of ny t e s t i m o n y  t a k e n  on oral e x a m i n a t i o n  on November 

- 

5 ,  1905. 

ELIAS CHALHUB, MOD, 

S u b s c r i b e d  and sworn to 

- day before me on this 

of 1985. 

NOTARY PUBLIC 

MY comiesion Expires: 

I 

-. _ I .  . 
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J M B C R T  A R S '  
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November 15, 1985 J W A R S r u u r O  
amnu A GAINSMGW 
W C R C W  L WUUW 
fD*rARO M T r r P O  

-a rrolzuDur U W  c-m 

Robert Cunningham, J r . ,  E s q .  
Cunningham & Bounds 
Post Office Box 6 6 7 0 5  
Mobile, AIabama 3 6 6 6 0  

Willard L. McIIwain, Jr., Esq. 
1041 West Alexander Street 
Post Office Box 5 5 8  
Greenville, Mississippi 3 8 7 0 2 - 0 5 5 8  

Re: Ross Aarsn Naquin . 
Dear Gentlemen: 

I want to thank both of you f o r  the help you've given me with 
respect to these two Mississippi experts, Drs. Morrison and Chalhub. 
I think they are both very formidable defense experts who are going 
to cause all of us alot of trouble. 

1 wish I could tell you that I felt that I had done some damage 
t o  Dr. Chalhub when I deposed him . . . but I think I w a s  the only one , 

who suffered harm. I f  either one of you  figure out a way to ~ 

successfully cross-examine this guy, I certainly would appreciate 
your advice. 

I am enclosing a copy of my deposition which I hope will be of 
some help to someone. 

In my c a s e ,  I plan to speak with Dr. Joseph Volpe with respect 
to Dr. Chalhub's testimony in the hopes of enlisting him as an expert 
rebuttal witness. Dr.Volpe is nationally known a s  a leading authority 
on perinatal hypoxic encephalopathy. 

Si cerely, 7 
<a>e S. Kullman 

LSK/ c a b  
Enc 1 osu r e 
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