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E L I A S  GEORGE CHALHUB,  M.D. 

( o f  l a w f u l  a g e ,  b e i n g  p r o d u c e d ,  s w o r n ,  a n d  e x a m i n e d  on 

b e h a l f  of  t h e  P l a i n t i f f  d e p o s e t h  and s a i t h : )  

E X A M I N A T I O N  BY MR. BARTIMUS : 

2 .  

A. 

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

A. 

Q. 

A .  

h 

S t a t e  y o u r  f u l l  name f o r  t h e  C o u r t  and j u r y .  

E l i a s  G e o r g e  C h a l h u b .  

And w h a t  i s  y o u r  b u s i n e s s  o r  o c c u p a t i o n ?  

I ' m  a p h y s i c i a n .  

Your a g e ,  p l e a s e ?  

44. 

Your S o c i a l  S e c u r i t y  number ,  p l e a s e ?  

267-70-6868.  

And a r e  you employed  by a c o r p o r a t i o n  i n  t h e  s t a t e  

Alabama? 

Yes, I am. 

And t h e  name of  t h a t  c o r p o r a t i o n ,  p l e a s e ?  

I s  N e u r o l o g y  C e n t e r ,  P. C .  

And w h a t  i s  t h e  a d d r e s s  of t h a t  c o r p o r a t i o n ?  

T h e  -- we h a v e  -- w e  j u s t  moved,  and  we h a v e  two 

o f f i c e s .  T h e r e ' s  o n e  on 3 6 3 2  Dauphin  S t r e e t ,  a n d  

t h e r e ' s  o n e  o n  A i r p o r t  B o u l e v a r d .  And 1 r e a l l y  

of 

h o n e s t l y  d o n ' t  remember t h e  number .  

T h a t ' s  f i n e .  

Has t h a t  c o r p o r a t i o n  h e l d  a d d r e s s e s  ar: o t h e r  

l G c a t i o n s  t h a n  t h e  o n e  y o u ' v e  j u s t  d e s c r i b e d ?  
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Q. 

A .  

28 

A .  

2 .  

A .  

2 .  

1. 

2 *  

Yes. 

Can you g i v e  me t h e  a d d r e s s e s  t h a t  t h a t  c o r p o r a t i o n  has  

b e e n  a t  i n  t h e  l a s t  f o u r  y e a r s ?  

I d o n ' t  remember a l l  o f  them.  T h e r e  h a v e  b e e n  some 

p o s t  o f f i c e  b o x e s ,  and  t h e r e  h a v e  b e e n  some -- l e t ' s  

see ,  w e  were on L o u s e l l e  S t r e e t .  

I r e a l l y  c a n ' t  g i v e  you a l l  of them. 

You u n d e r s t a n d  t h a t  y o u ' v e  j u s t  b e e n  p l a c e d  u n d e r  o a t h ?  

Yes. 

And you u n d e r s t a n d  t h a t ,  a n d  y o u ' v e  a g r e e d  

t r u t h  her e ?  

Yes. 

And h a s  i t  e v e r  b e e n  e x p l a i n e d  t o  you t h a t  

u n d e r  o a t h ,  you h a v e  s u b j e c t e d  y o u r s e l f  

d o  t h a t  t o  t h e  p e n a l t y  of p e r j u r y ?  

Yes. 

And I d o n ' t  know i f  i t ' s  e v e r  - b e e n  e x ? l  

i f  

i n  

t h i s  s t a t e ,  b u t  I w a n t  t o  r e p r e s e n t  t o  you 

i n  t h i s  s t a t e  i s  a f e l o n y .  

I u n d e r s t a n d  t h a t .  

t o  t e l l  t h e  

by b e i n g  

n o t  d o  

d t  y u i n  

t h a t  p e r  j u r y  

??ow, my f i r s t  a r ea  o f  i n q u i r y  f o r  t o d a y ,  D o c t o r ,  i s  

g o i n g  t o  d e a l  w i t h  y o u r  r e l a t i o n s h i p  w i t h  St. P a u l  F i r e  

& Zar i n e  I n s u r a n c e  Company. 

Can you t e l l  me, D o c t o r ,  i n  the y e a r  1 9 8 4 ,  h o w  

iaany t imes  you had  a n  o c c a s i o n  t o  , r e v i e w  ca se s  f o r  
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A .  

2 .  

A .  
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St. P a u l  F i r e  & M a r i n e ?  

A g a i n ,  a s  I h a v e  t e s t i f i e d  b e f o r e ,  Mr. B a r t i m u s ,  a n d  

w i l l  c o n t i n u e  t o  t e s t i f y ,  I r e a l l y  d o n ' t  know i n  terms 

of  St. P a u l ' s  b e c a u s e  I d o n ' t  g e n e r a l l y  r e v i e w  cases 

€or  i n s u r a n c e  c o m p a n i e s ;  t h e y ' r e  f o r  a t t o r n e y s .  And 

e i t h e r  a t t o r n e y s  o r  t h e i r  r e p r e s e n t a t i v e s  o r  c l a ims  

m a n a g e r s  r e p r e s e n t i n g  a t t o r n e y s  w i l l  c a l l  me. And 1 ' 1 1  

r e v i e w  cases i n  t h a t  m a n n e r .  S o ,  I c a n ' t  t e l l  you 

t h a t .  

N O W ,  y o u  i n d i c a t e d  t o  m e  t h a t  t h a t ' s  w h a t  y o u r  

t e s t i m o n y  i n  t h e  p a s t  h a s  b e e n  and  t h a t ' s  w h a t  i t  w i l l  

b e  i n  t h e  f u t u r e .  Did  y o u  j u s t  s a y  t h a t ?  

Yes. 

D o c t o r ,  you  were a s k e d  on May l s t ,  1 9 8 5 ,  c o n c e r n i n g  

y o u r  r e l a t i o n s h i p  w i t h  S t .  P a u l  i n  t h e  y e a r  1 9 8 5 ,  t h e  

q u e s t i o n  of how many times y o u ' d  had o c c a s i o n  t o  r e v i e h  

r e c o r d s  f o r  S t .  P a u l ,  a n d  your- a n s w e r  was two 

o c c a s i o n s .  

Do you h a v e  some be l i e f  t o d a y  t h a t  y o u r  memory was 

b e t t e r  t h e n  t h a n  i t  is now? 

No, I j u s t  t o l d  y o u ,  I d o n ' t  know -- you know, a s  I can 

t e l l  y o u ,  t h e y ' r e  u s u a l l y  f o r  a t t o r n e y s .  

Xow, t n e r e  may b e  -- a t  t h a t  time I may g e t  a 

case t h a t  t h e y  n o t  i d e n t i f y '  t h e m s e l v e s  and  I ' l l  r e c a l l  

t h a t  i t  i s ,  y o u  know, f o r  t h a t  i n s u r a n c e  c o n p a n y .  
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You know, I ' v e  t o l d  you  a g a i n  how I ' m . c o n t a c t e d ,  o k a y ?  

And t h a t ' s ,  y o u  know, j u s t  t h e  way i t  is. I c a n ' t  -- 
you know, I c a n ' t  c h a n g e  t h a t  a n y  d i f f e r e n t l y  t h a n  I ' v e  

a l r e a d y  t o l d  y o u .  

And is i t  y o u r  b e s t  b e l i e f  t h a t  on  t h e  s u b j e c t  matter 

of t h e  q u e s t i o n s  we've j u s t  a sked  you t h a t  y o u r  

t e s t i m o n y  had  b e e n  c o n s i s t e n t  i n  t h a t  f a s h i o n ?  

I t h i n k  s o .  

Have you e v e r  t e s t i f i e d ,  D o c t o r ,  t h a t  you i n  t h e  yea rs  

1984  a n d  ' 8 5  n e v e r  d i d  a n y  work f o r  S t .  P a u l ?  

I d o n ' t  know. You know, I would  h a v e  t o  l o o k  a t  i t  anc 

see. 

A g a i n ,  I ' v e  t o l d  y o u  t o  t h e  bes t  o f  my a b i l i t y  

t h e- -  you know, t h e  way i t ' s  d o n e .  And i f  t h e r e  a r e ,  

you know, i n d i v i d u a l  cases i n  which  t h e r e  i s  no  

a t t o r n e y  i n v o l v e d  a n d  -- you know, I h o n e s t l y  d o n '  t 

knot; o r  c a n n o t  r e c a l l  t h o s e .  - 

B u t  I h a v e  no  p r o b l e m .  1 mean, i f  t h e y ' r e  t h e r e ,  

t h a t ' s  f i n e .  

L e t ' s  see i f  we c a n  r e f r e s h  y o u .  

Gkay.  

Cn i ' larch 1 7 t h  o f  t h i s  y e a r ,  1 9 8 7 ,  i n  a case  e n t i t l e d  

B i l l y  Ray T r a v i s  :'ersus Anthony I-lamby ( p h o n e t i c ) ,  on 

? a g e  89 o f  t h a t  d e p o s i t i o n  you were a s k e d  t h e s e  

q c e s t i o n s :  Q u e s t i o n ,  " Z o i ~  z a n y  S t ,  P a u l  c a se s  n a v e  you 
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r e v i e w e d  i n  t h e  l a s t  y e a r  would  you s a y ? "  

Answer ,  " A g a i n ,  t h e y  a r e  v e r y  few.  T h e y ' r e  

u s u a l l y  t h r o u g h  a n  a t t o r n e y .  " 

Q u e s t i o n ,  "You d o n ' t  h a v e  a n y  i d e a  a s  t o  how 

? a n y ?  " 

Answer ,  " N O ,  I d o n ' t . "  

Q u e s t i o n ,  "You s a y  ' v e r y  f e w ' ,  Can y o u  t e l l  m e ,  

p u t  a number o n  ' v e r y  f e w '  a n d  t e l l  n e  w h a t  you  mean 

by t h a t ? "  

Answer ,  "No. Of t h e  s e v e n ,  e i c h t  o r  n i n e  t h a t  I 

r e v i e w  e a c h  y e a r ,  p e r h a p s  o n e  w i l l  b e . "  

Does  t h a t  h e l p  r e f r e s h  y o u r  memory? 

S u r e ,  t h a t ' s  e x a c t l y  w h a t  I ' v e  t o l d  y o u .  

S o ,  you  t h i n k  maybe i t  would b e  o n e ?  

A s  I t o l d  y o u ,  f i r s t  o f  a l l ,  I d o n ' t  know t h e  n u m b e r .  

S e c o n d  o f  a l l ,  t h a t  P a g e  89 r e f e r s  t o  1 9 8 7 ,  o k a y ?  

And t h e  t h i r d  t h i n g  is of t h o s e  s e v e n  o r  e i g h t  

c a s e s ,  t h e y  come f r o m  v a r i o u s  s o u r c e s .  They may -- 
i n d i v i d u a l  p e r s o n s .  Gne may b e ,  a s  I s a i d .  

And, a g a i n ,  I d o  n o t  know t h e  number .  I f  t h a t  i s  

f o r  S t .  P a u l ' s ,  t h a t ' s  f i n e .  B u t  I c a n n o t  r e c a l l  t h a t .  

S o ,  i t ' s  e x a c t l y  w h a t  I ' v e  t o l d  y o u .  

>:ow, a s  i t  r e l a t e s  t o  S t .  P a u l ,  h a v e  you t e s t i f i e d  

t h a t ,  i n  f a c t ,  t h e  number  o f  cases  t h a t  y o u  r ece ived  



I -- 

I 

A .  

Q. 

A. 

Q. 

A. 

Q. 

A . 

2 .  

9 

f r o m  them e a c h  y e a r  -- t h a t  y o u ' r e  aware o f  -- h a s  bee! 

a b o u t  c o n s i s t e n t  t h r o u g h  ' 8 5 ,  '86 a n d  ' 8 7 ?  

Have I t e s t i f i e d  t o  t h a t ?  

Yes. 

A g a i n ,  a l o t s  -- many times I d o n ' t  know w h e r e  t h e  

cases  come f r o m ,  o k a y ?  B e c a u s e  t h e y  w i l l  come f r o m  an  

a t t o r n e y ,  a n d  I d o n ' t  e v e n  know t h e  i n s u r a n c e  company. 

S o ,  I d o n ' t  know -- h a v e  a n y  way of  knowing t h a t .  

My q u e s t i o n  is a l i t t l e  d i f f e r e n t  t h a n  t h a t .  

Ckay.  

My q u e s t i o n  was o n  t h e  cases w h e r e  y o u  a r e  aware o f  thE 

o r i s i n ,  and  t h e  o r i g i n  i s ,  t o  y o u r  k n o w l e d g e ,  S t .  P a c l  

F i r e  & M a r i n e  I n s u r a n c e  Company t h r o u g h  a claims 

r e p r e s e n t a c i v e .  Eiave you t e s t i f i e d  t h a t  t h e  cases 

y o u ' v e  r e c e i v e d  f r o m  them q u a n t i t a t i v e l y  h a s  b e e n  

t h e  same i n  1 9 8 5  a n d  1986? 

I d o n ' t  know. I would  h a v e  t o  l o o k  b a c k  a; t h e  

, 
I 

1 

I 

I 

I 

I 

I 

I 

t e s t i m o n y  

I t h i n k  I ' v e  t e s t i f i e d  o n  s e v e r a l  o c c a s i o n s  c h a t  

i t  h a s  i n c r e a s e d  o v e r  ' 8 6  a n d  ' 8 7 .  

Can you g i v e . t h e  C o u r t  a n d  j u r y  o f  B u c h a n a n  C o u n t y ,  

D o c t o r ,  a n  i r d i c a t i o n  as t o  how many cases  you  b e l i e v e  

f r o n  y o u r  2 e L s o n a l  k n o w l e d g e  S t .  l a u l  F i r e  b ? ! a r i n s  

s e n ;  y o 2  directly i n  LSFIG? 

:I?.. SQZP,: And, D o c t o r ,  y o u  Zon't have t o  



s p e c u l a t e .  And i f  you  d o n ' t  know t h e  a n s w e r  t o  

t h a t  q u e s t i o n ,  t e l l  h im,  Because I t h i n k  y o u ' v e  

a l r e a d y  s a i d  -- 
Yeah, I d o n ' t  know. 

MR. BARTIEUS K i r k ,  l i s t e n ,  h e  sees i t ,  h e ' E  

b e e n  t h r o u g h  more  d e p o s i t i o n s  t h a n  you  h a v e .  

S o ,  I'm g o i n g  t o  t e l l  t h e  d o c t o r  and  r e m i n d  

him s o  w e  d o n ' t  h a v e  t o  g o  t h r o u g h  t h i s  a g a i n .  

(By Mr. B a r t i m u s )  You t e l l  m e  o n l y  w h a t  y o u  know. I 

d o n ' t  w a n t  you t o  g u e s s  here t o d a y ,  a n d  I d o n ' t  w a n t  

y o u  t o  s p e c u l a t e .  

And i f  I a s k  y o u  a q u e s t i o n  t h a t  you  b e l i e v e  may 

c a u s e  s p e c u l a t i o n ,  you t e l l  me t h a t ,  w i l l  you?  

O k a y .  

And w e  w o n ' t  h a v e  t o  g o  t h r o u g h  t h i s  e x e r c i s e  a g a i n  

a b o u t  s p e c u l a t i o n .  Because I d o n ' t  wan t  you  t o  g u e s s  

on a n y t h i n g  I a s k  y o u .  

I'm g o i n g  t o  t e l l  y o u  I ' m  g o i n g  t o  b e  v e r y  c a r e f u l  

a b o u t  i n t e r r u p t i n g  y o u .  I ' v e  s e e n  a p l e t h o r a  o f  

i n s t a n c e s  w h e r e  l a w y e r s  h a v e  b e e n  r u d e  and h a v e  

i n t e r r u p t e d  y o u ,  a n d  I ' m  g o i n g  t o  t r y  n o t  t o  d o  t h a t  -- 

And I will d o  t h e  same. 

Y o u ' r e  r i g h t ,  t h a t  was g o i n g  t o  b e  my n e x t  - ; o i n t ,  

b e c a u s e  I ' v e  a l s o  seen t h a t .  

S o ,  you g i v e  n e  t h e  c o c r t e s y  o f  f i n i s h i n g  my 
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q u e s t i o n ,  I'll g i v e  y o u  t h e  c o u r t e s y  o f  f i n i s h i n g  

y o u r  a n s w e r .  D o  w e  u n d e r s t a n d  e a c h  o t h e r ?  

A .  A b s o l u t e l y .  

Q .  
~ 

N O W ,  my q u e s t i o n  was d i f f e r e n t  t h a n  w h a t  w e  j u s t  t a l k e d !  

a b o u t .  My q u e s t i o n  was t h e  cases  w h e r e  y o u  know y o u  1 
i 
i 

h a v e  d i r e c t  c o n t a c t  w i t h  S t .  P a u l  F i r e  ti M a r i n e .  Can 

y o u  G i v e  t h e  j u r y  some i n d i c a t i o n  q u a n t i t a t i v e l y  a s  t o  1 
how many ca se s  y o u  r e v i e w e d  f o r  S t .  P a u l  F i r e  & X a i i n e  

i n  t h e  y e a r  1 9 8 6 ?  I 

t h e  l a s t  f o u r  y e a r s ,  a t a x  f o r m  1 0 9 9 ,  i s n ' t  t h a t  t r u e ?  ' 

A .  You know, I d o n ' t  know t h a t ,  e i t h e r .  T h a t  would  e i r h e r  

90 t o  my a c c o u n t a n t  o r  whoever  h a n d l e s  my t h i n g s .  So ,  

Z h o n e s t l y  d o n ' t  know t h a t .  

16 

1; 

Q. Voi! d o n ' t ,  o k a y .  

Eo you h a v e  a n y  e s t i i n a t e ,  D o c t o r ,  a s  t o  t n e  amount '  

is 
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"U 

of  income y o u ' v e  r e c e i v e d  f r o m  St. -3aul F i r e  & I 4 a r i n e  , 

f o r  t h e  y e a r  1 9 8 4 ?  

A .  !lo, because I h a v e  n o  way of knowing chars b e c a u s e  S L .  

? a u l ' s ,  as we11 a s  o t h e r  i n s u r a n c e  c o x p a n i e s ,  h a v e  -- 

you  know, a r e  c a r r i e r s  i n  o t h e r  a r e a s ,  :Vorknen ' s  Comp, 
i 
1 
I 

I 2 e z s o n a l  i n j u r y .  A d ,  y o u  know, I: h a v e  n o  :Jay o f  
ij 
I 
I 

I /  knowing how t o  separac i?  c h o s e .  S o ,  1 2 u s t  d o n ' t  know. 

,Q. To y o u r  k n o w l e d g e ,  h a s  Sr. 3 a u l  a i d e d  you i;i p r o v i d i n s  
1 1  i 

6 I 

I 



f 

A .  

Q. 

A .  

Q. 

A .  

A .  

Q. 

you  w i t h  c h e c k s  w h i c h  s p e c i f y  t h a t  t h i s  was a m e d i c a l  

n e g l i g e n c e  claim o n  w h i c h  y o u  had b e e n  r e t a i n e d  

spec i f  i c a l l  y ? 

No. 

A r e  you  aware t h a t  t h e y  d o  t h a t ?  

You know, a g a i n  -- 
My q u e s t i o n  was were y o u  aware t h a t  t h e y  d o  t h a t ?  

Well, c a n  I -- d o  I h a v e  t h e  r i g h t  t o  a n s w e r  t h e  

q u e s t i o n  -- 
:JR. G O Z A :  You h a v e  t h e  r i g h t  t o  a n s w e r  a n y  

way you see f i t .  

No, I c a n ' t  a n s w e r  i t  t h e  way you  want  me t o ,  s o ,  l e t  

me d o  i t  my way. 

Ckay ,  cou lc !  y o u  r e s t a t e  t h e  q u e s t i o n ?  

(By Mr. S a r t i m u s )  S u r e .  And I d o n ' t  w a n t  t o  p u t  words  

i n  y o u r  n o u t h .  S o ,  y o u  d o  i t  y o u r  way .  I may move t o  

h a v e  i t  s t r i c k e n  a s  n o t  r e s p o n s i v e  b e c a u s e  I ' m  g o i n g  t c  

a sk  you a n a r r o w  q u e s t i o n ,  i f  I can ,  and  I w a n t  a n  

a n s w e r  t h a t ' s  r e s p o n s i v e  t o  t h a t  q u e s t i o n .  

I f  we s t a r t  g e t t i n g  i n t o  a d i a t r i b e  a b o u t  

c o l l a t e r a l  i s s u e s ,  I ' m  g o i n g  t o  move t o  s t r i k e  i t ,  j u s t  

s o  y o u ' l l  know, a n d  I w o n ' t  h a v e  t o  e x p i a i n .  

It's n o t  b e i n g  r u d e .  B u t  I'm g o i n g  t o  g e t  a j u d g e  

t o  r u l e  on t h a t  y o u ' r e  w a n d e r i n g  away f r o m  t h e  a r e a  

kihere I i n q u i r e d .  



? 
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~ 

A .  

2 .  

A .  

13 

N O W ,  my q u e s t i o n  was -- you a s k e d  t o  h a v e  i t  

r e p e a t e d  -- a r e  you  aware t h a t  St. P a u l ,  when t h e y  s e n d  

you t h e  c h e c k ,  t h a t  t h e y  i n d i c a t e  t h e  o c c u r r e n c e  

number ,  t h e  p o l i c y  n u m b e r ,  a n d  t h e  f a c t  t h a t  i t ' s  a 

m e d i c a l  n e g l i g e n c e  case as o p p o s e d  t o  Workmen's  

C o m p e n s a t i o n ?  

No, I ' m  n o t  aware o f  t h a t .  

Now, would  you  h a v e  a_;y r e a s o n  t o  q u a r r e l  o r  d i s p u t e  

t h e  f a c t  t h a t  i n  t h e  c a l e n d a r  y e a r  1 9 8 6 ,  you  l o o k e d  a t  

60  c la ims ,  m e d i c a l  n e q l i g e n c e  c l a i m s ,  6 0 ,  f o r  S t .  P a u l  

F i r e  & M a r i n e ?  

I would  h a v e  t o  l o o k  a t  t h o s e  a n d  t o  see e x a c t l y ,  y o u  

knowl w h a t  t h e y  were i n  r e f e r e n c e  t o .  

9 u t  I ' x ,  y o u  know, aware of  t h e  l i s t  t h a t  you 

h a v e ,  and  t h e r e ' s  n o  way f o r  me t o  l o o k  a t  t h a t  and 

t e l l  you b e c a u s e  I d o n ' t  know t h e  numbers  and  I d o n ' t  

e v e n  h a v e  t h e  r e c o r d s .  S o ,  t h e r e ' s  n o  way f o r  m e  t o  

c o n f i r m  o r  d e n y  i t .  

B e i n g  aware of  t h e  l i s t ,  t h e n  y o u ' r e  aware t h a t  St. 

P a u l  h a s  i n  t h e i r  r e p o s i t o r y  i n f o r m a t i o n  t h a t  D K .  

C h a l h u b ,  y o u ,  was p a i d  i n  t h e  y e a r  1 9 8 6  -- s e p a r a t e l y ,  

as  o p p o s e d  t o  y o u r  c o r 2 o r a t i o n  a t  t h i s  p o i n t  i n  t i n e  -- 

S 5 9 , 4 1 1 . 7 2  f o r  t h e  y e a r  1986. Coes  t h a t  s o u n d  a b o u t  

:i 

:-; A .  

r i g h  t ?  

T ,  A D S  -- EO, I mean,  t h a t  s o u n d s  l i k e  what t h a t ' s  on 
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Q. 

A.  

Q. 

A.  

Q *  

-4 . 
Q. 

A. 

t h e r e ,  e x a c t l y ,  I h a v e  n o  q u a r r e l  

R i g h t .  Y o u ' v e  had  t h e s e  l i s t s  pr  

R i g h t ,  I ' v e  g o t  t h o s e  f r o m  t h e  1, 

From t h e  w h a t ?  

The  I n n e r  Circle .  

Are you a member of  t h e  i n n e r  C i r c l e ?  

No. 

Okay, I see.  

~ J o w ,  y o u r  c o r p o r a t i o n ,  t h e  N e u r o l o g y  C e n t e r ,  P.C. 

a t  P o s t  O f f i c e  Box 7 7 2 3  was r e m u n e r a t e d  $ 2 4 , 6 4 1 . 2 5  f o r  

t h e  c a l e n d a r  y e a r  1 9 8 6 ,  y o u ' r e  aware of  t h a t  d o c u m e n t ?  

L e t  me see t h a t  ( i n d i c a t i n g ) .  

MR. GOZA: E a v e  we had  t h e s e  marked  a s  

e x h i b i t s ?  

N R .  B A i l T I N U S :  N O .  

MR. G O Z A :  Because i f  w e ' r e  g o i n g  t o  t a l k  

a b o u t  them,  I t h i n k  we ou-ght t o  h a v e  -- 
MR. BARTIl4US: I d o n ' t  i n t e n d  t o .  T h e y ' r e  m 

d o c u m e n t s ,  a n d  I d e t e r m i n e  w h a t ' s  g o i n g  t o  be  

marked  -- 
XR. COZA: Well, t h e n ,  l e t  m e  o b j e c t  t o  t h e  

q u e s t i o n  b e c a u s e  y o u ' r e  a s k i n g  t h e  d o c t o r  t o  

comment on  d o c u m e n t s  t h a t  a r e  n o t  ??art of  t h e  

zecorc? .  



I. 
I back  t o  me. We'll move o n  t o  a d i f f e r e n t  t o p i c .  

(By Mr. B a r t i m u s )  D o c t o r ,  i t ' s  t r u e ,  is  i t  n o t ,  t h a t  

you  h a v e  h a d  c o n v e r s a t i o n s  w i t h  S t .  P a u l  F i r e  & X a r i n e  

r e p r e s e n t a t i v e s  w h e r e i n  y o u  h a v e  a g r e e d  t o  come i n  on  i 

case a n d  t e s t i f y  o n  t h e i r  b e h a l f  i n  d e f e n d i n g  a d o c t o r  

based on  a n  i s s u e  of  c a u s a t i o n  w i t h o u t  e v e r  h a v i n g  

looked  a t  t h e  medical r ecords  o f  t h e  p a t i e n t ?  

MR. GOZA: Well, l e t  m e  j u s t  o b j e c t  t o  t h e  

f o r m  of t h e  q u e s t i o n .  A g a i n , .  I t h i n k  y o u ' v e  askec 

i f  h e  t e s t i f i e s  on  b e h a l f  of S t .  P a u l .  I ' m  n o t  

aware of  a n y  cases ,  a n d  y o u ' v e  n o t  shown t h e  

d o c t o r  a n y  cases ,  i n  w h i c h  S t .  P a u l  h a s  b e e n  named 

a s  a D e f e n d a n t  o r  a c t e d  a s  a P l a i n t i f f  i n  a c a s e .  

And I t h i n k  t h e  f o r m  o f  t h e  q u e s t i o n  i s  

a r g u m e n t a t i v e .  

MR. BARTIMUS: I'll w i t h d r a w  t h e  q u e s t i o n .  

I ( B Y  81r. S a r t i m u s )  L e t ' s  go a t  i t  t h i s  way:  I s n ' t  i t  

t r u e  t h a t  y o u  h a v e  had  c o n v e r s a t i o n s  w i t h  ! 

I 

r e p r e s e n t a t i v e s  f r o m  S t .  P a u l  F i r e  & M a r i n e  I n s u r a n c e  1 i 

Company t h a t  on  b e h a l f  of t h e i r  i n s u r e d s  y o u  would come(  I 

! 

i 

I 

i n  a n d  t e s t i f y  on  a n  i s s u e  o f  c a u s a t i o n  based  solely o n  

t h e  t e l e p h o n e  c o n v e r s a t i o n ,  w i t h o u t  a n  o p p o r t u n i t y  t o  ~ 

I 
! r e v i e w  t h e  p a t i e n t  o r  t h e  r e c o r d s ;  i s n ' t  t h a t  t r u e ?  

::o 

30 you deny t h a t ?  
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A .  

Q. 

A .  

2 .  

A .  

2 .  

4.  

You know, t o  t h e  b e s t  of  my knowledge .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d . )  

(By b l r .  B a r t i m u s )  Do y o u  know a Mr. Tom C o l a i z y ,  

C-o- l -a - i -z -y ,  f r o m  S t .  2 a u l  F i r e  & M a r i n e ?  

No. 

Do y o u  know a M r .  B i l l  Myers  ( p h o n e t i c )  o f  S t .  P a u l  

F i r e  & M a r i n e ?  

No. 

I n  1 9 8 6 ,  D o c t o r ,  c a n  you  g i v e  t h e  C o u r t  a n d  j u r y  some 

i n d i c a t i o n  as  t o  wha t  p e r c e n t a g e  of y o u r  i ncome  was 

d e r i v e d  f r o m  y o u r  t e s t i f y i n g  i n  m e d i c a l / l e g a l  ma t te r s?  

I h a v e  a l r e a d y  p u t  t h a t  i n  w r i t i n g  t o  Mr. Shadowen 

( p h o n e t i c ) ,  who I ' m  s u r e  you know. And t h a t  was t e n ,  I 

t h i n k ,  p o i n t  o n e  p e r  c e n t  i n  t h e  cases  t h a t  I c o u l d  

r e n e m b e r  t h a t  I c o u l d  d o c u m e n t  i n  terms of  t h e  income 

t h a t  I g e n e r a t e d  t e s t i f y i n q .  

MR. B A R T I N U S :  I'm g o i n g  t o  move t o  s t r i k e  

h i s  a n s w e r  a s  n o t  r e s p o n s i v e ,  and  a s k  t h a t  t h e  

c o u r t  r e p o r t e r  r e a d  t h e  q u e s t i o n  b a c k  o n c e  a G a i n .  

i4R. G G Z A :  And l e t  m e  j u s t  s t a t e  f o r  t h e  

r e c o r d ,  I t h i n k  h i s  t e s t i m o n y  i s  e x a c t l y  

r e s p o n s i v e  t o  t h e  q u e s t i o n .  

X R .  B A R T I X J S :  L i s t e n ,  X i r k ,  t h e  b ' i t  a b o u t  

Shadcwen ,  all t h a t ' s  Bxcess .  I'm g o i n g  t o  c u t  all 
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Now, I t h i n k  h i s  a n s w e r  was r e s p o n s i v e .  You 

c a n  s t r i k e  o r  move t o  h a v e  s t r i c k e n  a n y  p o r t i o n  0:  

i t  t h a t  you d o n ' t  l i k e ,  a n d  w e  c a n  h a v e  t h e  j u d g e  

r u l e  o n  t h a t .  

B u t  I t h i n k  h e  h a s  g i v e n  you  a n  a n s w e r  t o  

y o u r  q u e s t i o n .  

MR. B A R T I M U S :  I move t o  s t r i k e  i t  a s  n o t  

r e s p o n s i v e .  

(By Mr. B a r t i m u s )  Can y o u  t e l l  me a s  of 1 9 8 6 ,  d u r i n g  

t h e  c a l e n d a r  y e a r  o f  1 9 8 6 ,  w h a t  p e r c e n t a g e  of  y o u r  

income would  b e  d e r i v e d  f r o m  r e v i e w  i n  m e d i c a l / l e g a l  

mat ters?  

I d o n ' t  know t h e  a n s w e r  t o  t h a t .  T h e r e ' s  n o  way f o r  m i  

t o  g i v e  you .  

Have y o u ,  i n  f a c t ,  a n s w e r e d  t h a t  same q u e s t i o n  b e f o r e  

u n d e r  s w o r n  t e s t i m o n y ?  

No, I h a v e  n o t .  

I f  someone were t o  go  a b o u t ,  D o c t o r ,  t r y i n g  t o  make a 

d e t e r m i n a t i o n  of w h a t  p e r c e n t a g e  of y o u r  income was 

d e r i v e d  f r o m  m e d i c a l / l e g a l  m a t t e r s ,  how would  y o u  d o  

i t ?  

I d o n ' t  know w h e t h e r  I c a n  d o  i t .  

F i r s t  of a l l ,  I n e e d  t o  know w h a t  you mean by 

r n e d i c a l / l e g a l  m a t t e r s .  illaybe i f  you c o u l d  d e f i n e  t h a t  

f o r  me, t h e n ,  I t h i n k  I m i g h t  be a b l e  t o  S e t t e r  a n s w e r  
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t h e  q u e s t  i o n .  

Okay,  f a i r  e n o u g h .  And a n y t i m e  you  d o n ' t  u n d e r s t a n d  mi 

q u e s t i o n ,  p l e a s e  ask me t o  c l a r i f y  i t ,  

We're t a l k i n g  a b o u t  -- my r e f e r e n c e  i n  t h i s  

i n s t a n c e  -- is y o u r  t e s t i f y i n g  i n  a medical n e g l i g e n c e  

claim. 

W e ' l l  s o r t  o u t  a p e r s o n a l  i n j u r y  case a g a i n s t  a 

d r u g  company,  f o r  i n s t a n c e .  W e  w i l l  s o r t  o u t  a 

Workmen's  C o m p e n s a t i o n  c l a i m  o r  a n  a u t o m o b i l e  a c c i d e n t .  

I ' m  t a l k i n g  a b o u t  w h e r e  you  h a v e  been  h i r e d  a s  a n  

e x p e r t  i n  a m e d i c a l  n e g l i g e n c e  c l a i m .  

Does  t h a t  h e l p  now b r e a k  i t  down f u r t h e r ?  

No, I ' m  s t i l l  n o t  su r e  I u n d e r s t a n d .  

Are you  h a v i n g  t r o u b l e  w i t h  t h e  term "medical  

n eg  1 i g e  n c  e " ? 

R i g h t ,  a n d  wha t  y o u  w a n t  m e  t o  g i v e  y o u .  

A l l  r i g h t ,  l e t ' s  f i r s t  t a l k  a b o u t  medical n e g l i g e n c e .  

I ' m  t a l k i n g  a b o u t  w h e r e  y o u  h a v e  b e e n  r e t a i n e d  Fr! a 

l a w s u i t  where  a d o c t o r  h a s  been  a l l e g e d  t o  h a v e  

d e v i a t e d  f r o m  a s t a n d a r d  ca re  a n d  t h a t  someone  h a s  b e e n  

i n  j u r  ed . 
And you  h a v e  b e e n  r e t a i n e d  many times t o  d e t e r m i n e  

w h e t h e r  o r  n o t  t h a t  i n j u r y  was i n  any  way r e l a t e d  t o  

a i ? y t h i n g  t h e  d o c t c :  d i d  n o t  t i0 -- s o r i e t i n e s  c a l l e d  

m e d i c a l  m a l p r a c t i c e .  



2 0  

A .  

Q. 

A .  

Q. 

A .  

2 .  

4 -  

2 .  

Are w e  w o r k i n g  t o g e t h e r  on  d e f i n i t i o n s  s o  f a r ?  

Uh-huh. 

Is t h a t  a " y e s " ?  

Yes. 

Now, my q u e s t i o n  as i t  r e l a t e s  t o  t h o s e  t y p e  of 

a c t i v i t i e s  i s :  I f  I were t o  ask you w h a t  p e r c e n t a g e  of 

y o u r  income i n  1 9 8 6  was d e r i v e d  f r o m  s u c h  r e v i e w s ,  s u c k  

p a r t i c i p a t i o n s ,  how would you g o  a b o u t  d e t e r m i n i n g  

t h a t ?  

I r e a l l y  -- t h e r e ' s  no  way f o r  me t o  d o  t h a t  because  I 

d o n ' t  keep t h o s e  k i n d  o f  r e c o r d s  a n d  I d o n ' t  s e p a r a t e  

them. S o ,  t h e r e ' s  no  way f o r  m e  t o  d o  t h a t .  

I h a v e  -- a n d  I w i l l  t e l l  you a g a i n  -- p u t  i n  

u n d e r  t e s t i m o n y  t h r o u g h  my a t t o r n e y  t o  t h e  b e s t  of  my 

a b i l i t y ,  b a s e d  o n  my r e c o r d s  t h a t  I c o u l d  r e t r i e v e  t h a t  

I had  i n  t e s t i f y i n g  i n  cases t h a t ,  o n e ,  I was n o t  a 

t r e a t i n g  p h y s i c i a n  a n d ,  t w o ,  t h a t  I e x p e c t e d  t o  S i v e  

t e s t i m o n y  i n  was t e n  p e r  c e n t .  

And t h a t  i s ,  y o u  know-- a n d  I w i l l  s t i c k  by t h a t .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d .  ) 

(By Nr. S a r t i r n u s )  D o c t o r ,  we ' re  b a c k  on t h e  r e c o r d ,  

a n d  you u n d e r s t a n d  y o u ' r e  s t i l l  u n d e r  o a t h ?  

I u n d e r s t a n d  t h a t .  

Sow, C o c t o r ,  I h a v e  b e e n  p r o v i d e d  w i t h  i n t e r r c g a t o r y  
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Answers  by t h e  D e f e n d a n t s '  c o u n s e l  i n  t h i s  case 

i n d i c a t i n g  t h a t  y o u ,  D r .  C h a l h u b ,  f r o m  M o b i l e ,  Alabama,  

t h a t  y o u ' r e  a p e d i a t r i c  n e u r o l o g i s t ,  a n d  t h a t  y o u  w i l l  

t e s t i f y  c o n c e r n i n g  i n t e r p r e t a t i o n  o f  N a t h a n  A l l e y ' s  

r a d i o l o g i c a l  s t u d i e s ,  a n d  t h a t  N a t h a n  A l l e y ' s  i n j u r i e s  

were n o t  t h e  r e s u l t  o f  t r a u m a  a t  b i r t h .  

Were you  aware t h a t  t h a t  would  b e  t h e  g e n e r a l  

n a t u r e  -- 
Yes, I t h i n k  t h a t ' s  p a r t  o f  i t ,  y e s .  

You t h i n k  t h a t ' s  w h a t ?  

Yes, t h a t ' s  i n  g e n e r a l  w h a t  I ' m  g o i n g  t o  s a y .  

I t h o u g h t  you  f i r s t  s a i d ,  "I  t h i n k  t h a t ' s  p a r t  o f  it"-- 

Well -- 

-- w h a t  would b e  t h e  r e s t  of i t ?  

Well, i n  terms of -- 
MR. G O Z A :  Wait ,  w a i t .  "What w i l l  b e  t h e  

r e s t " ,  t h a t  q u e s t i o n  i s  s-o v a g u e  and  a m b i g u o u s .  

I t  d e p e n d s  o n  w h a t  y o u  ask him i n  terms o f  w h a t  

h e ' s  g o i n g  t o  t e s t i f y  h e r e  t o d a y .  

O b v i o u s l y ,  w e ' v e  a l r e a d y  s p e n t  a l o t  of  time 

o n  t h i n g s  t h a t  d o n ' t  h a v e  a n y t h i n g  t o  d o  w i t h  -- 
MR. B A R T I N U S :  Hey,  p a r t n e r ,  w e ' r e  j u s t  

s c r a t c h i n g  t h e  s u r f a c e  -- 

&1R. G O Z A :  I u n d e r s t a n d  t h a t .  E u t  I'm j u s t  

t e l l i n g  you  -- 
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(By Mr. B a r t i m u s )  As i t  r e l a t e s  t o  w h a t  y o u r  c h a r g e  

was i n  t h i s  c a se ,  w h a t  you  were asked t o  do ,  t h e  law i r  

t h e  S t a t e  of M i s s o u r i  d i r e c t s  c o u n s e l  t o  p r o v i d e  u s  

w i t h  t h e  g e n e r a l  n a t u r e  of y o u r  s u b j e c t  ma t t e r ,  w h a t  

y o u ' r e  g o i n g  t o  t e s t i f y  t o .  

I asked y o u  -- t h e  r e c o r d  w i l l  r e f l e c t  -- i f  t h i s  

is w h a t  you  were t o  t e s t i f y  t o .  

Your r e s p o n s e  was, "Well, t h a t ' s  p a r t  of i t ".  

Maybe I m i s u n d e r s t o o d  y o u r  q u e s t i o n .  W h a t  my q u e s t i o n  

was i n t e n d e d  t o  s a y  i s :  Yes, t h a t  is  t h e  g e n e r a l  

n a t u r e  i n  terms of t h e  c a u s a t i o n .  

O b v i o u s l y ,  I h a v e  a l o t ,  you  know, t o  s a y  i n  term2 

of t h e  s p e c i f i c s .  And I'll b e  g l a d  t o  g i v e  you t h e  

b e n e f i t  of t h o s e  b e c a u s e  t h a t ' s  w h a t  I ' m  h e r e  f o r  

t o d a y .  And I ' m  g o i n g  t o ,  you  know, t o  g i v e  you t h o s e .  

S o ,  t h a t ' s  w h a t  I m e a n t .  I f  t h e r e  was a 

m i s u n d e r s t a n d i n g  , I a p o l o g i z e  .- 
A l l  r i g h t .  

Now, d o  you i n t e n d  t o  o f f e r  a n y  o p i n i o n s  as  

t o  w h e t h e r  o r  n o t  Dr. M a r s t o n ,  a s  a n  o b s t e t r i c i a n ,  met 

a n  a c c e p t a b l e  s t a n d a r d  of medica l  ca re?  

No, I ' m  n o t  a n  o b s t e t r i c i a n .  

I u n d e r s t a n d  t h a t ,  a n d  I d i d n ' t  ask you t h a t .  Ny 

q u e s t i o n  was d i f f e r e n t  t h a n  t h a t .  

Okay. 
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Q. My q u e s t i o n  was: Do y o u  i n t e n d  t o  o f f e r  a n y  t e s t i m o n y  

t h a t  D r .  M a r s t o n  d e v i a t e d  f r o m  t h e  a c c e p t a b l e  s t a n d a r d  

o f  m e d i c a l  ca re?  

A g a i n ,  t h e  answ-er t o  t h a t  is  “ n o n  b e c a u s e  I am n o t  a n  A.  

o b s t e t r i c i a n  a n d  I w i l l  n o t  t e - t i f y  as  t o  t h e  s t a n d a r d  

o f  c a re  a s  a n  o b s t e t r i c i a n .  

Q. And you  h a v e  t e s t i f i e d  i n  t h e  p a s t  t h a t  y o u  d o n ’ t ,  i n  

f a c t ,  t e s t i f y  o u t s i d e  o f  y o u r  a r ea ;  i s n ’ t  t h a t  t r u e ?  

A. T h a t  is t r u e .  

Q .  Y e t ,  y o u  h a v e  t e s t i f i e d  r e l a t i n g  t o  t h e  s t a n d a r d  o f  

care  o f  n e u r o s u r g e o n s ,  h a v e  y o u  n o t ?  

T h a t  i s  w i t h i n  my a rea  i n  terms o f  t h e  d i a g n o s i s  a n d  A .  1 
I 

t r e a t m e n t  o f  c e r t a i n  d i seases ,  s o ,  y e s .  1 

And you  h a v e  t e s t i f i e d  r e g a r d i n g  t h e  s t a n d a r d  of  c a r e  i 
i 

Q. 

of  emergency  room p h y s i c i a n s ?  

A.  A g a i n ,  a s  a p e d i a t r i c  n e u r o l o g i s t  and  p e d i a c r i c i a n ,  

when I go t o  t h e  e m e r g e n c y  room and  see p a t i e n c s  i n  

20 

“ 1  

t h a t  c a p a c i t y ,  t h e n  I f e e l  i f  I ’ m  a b l e  t o  g i v e  a n  

o p i n i o n  based o n  t h a t  t r e a t m e n t  a n d  b a s e d  o n  my 

a s s e s s m e n t  of  t h a t  case ,  t h e n  I t h i n k  t h a t  I c a n  a n d  1 

w i l l  d o  t h a t .  

’2 1 
2 :  I 
24 j 

lj 1 
I 

Q .  And y o u ‘ v e  t e s t i f i e d  f o r  S i d  Xc:.Iath’s boy ,  P h i l ,  down 

i n  L i t t l e  R o c k  thar :  t h e  O b s t e t r i c i a n  d e v i a t e d  f r c m  a n  

a c c e p t a b l e  s t a n d a r d  of c a r e ,  i s n ‘ t  t h a t  rrrue? t 
I 
I 
1 
I 

A .  S O ,  t h a t  is  n o t  t r u e .  ~f you  will r ead  = h e  Ciepcs iLion  



1 

3 

of t h a t  c a r e f u l l y ,  i t  s t a t e s  t h a t  I .am n o t  a n  

o b s t e t r i c i a n  a n d  d o  n o t . t e s t i f y  a s  t o  t h e  s t a n d a r d  of 

MR. GOZA:  L e t  me a l s o  s t a t e  f i r  t h e  r e c o r d ,  1 /I 

3 

i f  y o u ' r e  g o i n g  t o  ask him s p e c i f i c  q u e s t i o n s  I/ 

1 care  a s  a n  o b s t e t r i c i a n .  I was t e s t i f y i n g  i n  terms of 

a b o u t  d e p o s i t i o n s ,  i t ' s  imposs ib le  f o r  t h e  d o c t o r  

10 g l  
11 

12 

I 

t o  answer  i n  a n y  r e a s o n a b l e  c o n t e x t  a n d  g i v e  you  a 

r a t i o n a l  a n s w e r  u n l e s s  you  p r o v i d e  h im t h e  

s p e c i f i c s .  

MR. B A R T I M U S :  T h a t ' s  n o t  t r u e ,  y o u  know t h e  

r u l e s  b e t t e r  t h a n  t h a t  -- 
MR. G O Z A :  Well, I t h i n k  i t  is  t r u e .  

16 
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I 
iQ. (By Mr. B a r t i i n u s )  A s  a n e u r o l o g i s t ,  D o c t o r ,  y o u ' v e  

t e s t i f i e d  t h a t  i n  y o u r  o p i n i o n  a n  o b s t e t r i c i a n  h a s  

d e v i a t e d  f r o m  t h e  s t a n d a r d  of c a r e ,  i s n ' t  t h a t  c o r r e c t ?  

A .  Cou ld  I see  w h e r e  y o u ' r e  r e a d i n g  f rom?  

I Q .  D o c t o r ,  l e t ' s  t r y  i t  o n e  more time. 

A s  a n e u r o l o g i s t ,  y o u ' v e  t e s t i f i e d  t h a t  i n  y o u r  

o p i n i o n  a n  o b s t e t r i c i a n  has  d e v i a t e d  f r o m  t h e  s t a n d a r d  

And, D o c t o r ,  i f  a n y t i m e  you t h i n k  you  n e e d  t o  

see s o m e t h i n g  s p e c i f i c ,  y o u  t e l l  him.  

2 ;  i ;  
' !  i4R. G O Z A :  L e t  me o b j e c t  t o  t h e  f o r x  of t h e  

q u e s t i o n .  F i r s t  of all as t o  y o u  h a v e n ' t  shown 
I 
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t h e  d o c t o r  a n y  s p e c i f i c s  i n  terms of h i s  p a s t  

t e s t i m o n y  w h i c h  h e  c o u l d  p u t  i t  i n  t h e  p r o p e r  

c o n  t e x t .  

a C e r t a i n l y ,  someone may h a v e  asked him -- 
P l a i n t i f f ' s  a t t o r n e y  or a d e f e n s e  a t t o r n s y  -- 
asked him t o  g i v e  comments  t h a t  may wel l  h a v e  bee 

o u t s i d e  of  h i s  s t a t e d  a r ea  of e x p e r t i s e ,  j u s t  t o  

g e t  h i s  i n p u t .  

As a matter  of f a c t ,  I ' v e  s e e n  you  d o  t h e  

same t h i n g  i n  o t h e r  cases ,  t o  a s k  o p i n i o n s  e v e n  

t h o u g h  t h e  d o c t o r  h a s  s t a t e d  t h a t  h e  i s  n o t  a n  

o b s t e t r i c i a n  or  n o t  i n  a p a r t i c u l a r  s p e c i a l t y .  

And I t h i n k  i t ' s  i m p o s s i b l e  f o r  him t o  answel  

t h a t  q u e s t i o n  w i t h o u t  you showing  h im s p e c i f i c s  

a n d  a l l o w  him t o  p u t  i t  i n  c o n t e x t .  

(By Mr. B a r t l m u s )  Dr. C h a l h u b ,  you a r e  a n e u r o l o g i s t ,  

a r e  you  n o t ?  

Yes, I am. 

As a n e u r o l o g i s t ,  y o u ' v e  t e s t i f i e d  t h a t  i n  y o u r  o p i n i o r  

a n  o b s t e t r i c i a n  h a s  d e v i a t e d  f r o m  t h e  s t a n d a r d  of  c a r e ,  

i s n ' t  t h a t  c o r r e c t ,  s i r ?  

Not t o  my k n o w l e d g e .  

I f  y o u ' r e  r e a d i n g  f rom t h e  d e p o s i t i o n  of  Xr. 

Coalinan ( p h o n e t i c ) ,  i f  y o u ' l l  r e a d  t h e  e n t i r e  

d e p o s i t i o n ,  t h e n ,  you  know, I t h i n k  y o u ' l l  u n d e r s t a n d  
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t h a t  I d i d  n o t  t e s t i f y  as t o  t h e  s t a n d a r d  o f  ca re  of a1 

o b s t e t r i c i a n .  

Q .  The l a s t  t i m e  y o u  d e l i v e r e d  a c h i l d  was i n  medical. 

s c h o o l ,  i s n ' t  t h a t  t r u e ?  

A .  To t h e  b e s t  of my r e c o l l e c t i o n ,  y e s .  

Q .  And i t ' s  y o u r  c u s t o m  a n d  p r a c t i c e  t h a t  you  u s u a l l y  

d o n ' t  g o  i n t o  t h e  l a b o r  rooms ,  i s n ' t  t h a t  t r u e ?  

A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

Yes e 

And y o u  d o n ' t  c o n s i d e r  y o u r s e l f  a n  e x p e r t  r e l a t i n g  t o  

f e t a l  h e a r t  m o n i t o r s ,  i s n ' t  t h a t  t r u e ?  

T h a t  i s  t r u e .  

And a s  f a r  a s  p e d i a t r i c  p a r t i c i p a t i o n  a t  t h e  time of  a 

c e s a r e a n  s e c t i o n ,  a g a i n ,  t h e  l a s t  time t h a t  you were 

p r e s e n t  would h a v e  b e e n  s o m e t i m e  be tween  1 9 7 2  a n d  1976, 

i s n ' t  t h a t  t r u e ?  

T h e r e  may h a v e  b e e n  times s i n c e  t h e n .  

Would b e  u n u s u a l ?  

Yes. 

Mr. Goza asked me i f  i t  would  b e  n e c e s s a r y  f o r  you  t o  

b r i n g  a l l  of y o u r  m a t e r i a l s  u p  h e r e  t o d a y .  And I 

r e a l i z e  t h e y  a r e  v o l u m i n o u s .  

And i t  was r e p r e s e n t e d  t o  m e ,  D o c t o r ,  t h a t  t h e r e  

would be no  d o g - e a r s ,  n o  n o t e s ,  n o  h i g h l i g h t i n g  c n  t h e  
i 

m a t e r i a l s  t h a t  y o u ' v e  b e e n  p r o v i d e d ;  i s  t h a t  a c o r r e c t  i 

r e p r e s e n t a t i o n ?  
i 
I 
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A .  Yes, i t  is. 
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Q. And t h a t  t h e  same m a t e r i a l s  you  h a v e  b e f o r e  y o u  h e r e  ll 
t o d a y  o r  h a v e  access t o  i n  t h i s  case r e l a t i n g  t o  

d e p o s i t i o n s  a r e  t h e  same ma te r i a l s  t h a t  h a d  b e e n  

p r o v i d e d  t o  you  t o  r e v i e w :  is  t h a t  t r u e ?  

A .  T h a t  is  c o r r e c t .  

Q .  And t h o s e  ma te r i a l s  would  a l s o  i n c l u d e  d e p o s i t i o n s  o f  

P l a i n t i f f ' s  named e x p e r t s ,  i s n ' t  t h a t  t r u e ?  

12 ~ 1 
I 

1:; 1 
I 

d i s s u a d e  a n y  o f  P l a i n t i f f ' s  e x p e r t s  of whom y o u ' r e  
l 1  I1 

k n o w l e d g e a b l e  i n  a n y  way f rom t e s t i f y i n g  i n  t h i s  case? 

A .  No, of c o u r s e  n o t .  

I 
15 ~ 

I 

i6 1 
! 
, 

1; I 
1 

t h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e  i n  t h e  S t a t e  o f  Alabama 

f o r  a t t e m p t s  t o  c o n t a c t  a n  e x p e r t  w i t n e s s ,  were you  

n o t ?  

1 %  1 
I!) I 1 

; 

A .  No, t h a t  is n o t  t r u e .  

Q .  You d e n y  b e i n g  i n v e s t i g a t e d  -- 

-. , . ,  > , 0. >:e w e r e n ' t  g o i n g  t o  i n t e r r u p t  each o t h e r .  

' I  DO Y O U  -- 
I ,  - MR. G O Z A :  I t h o u g h t  h e  was.  - 1  
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Q. 

A .  

Q. 

A .  

2 -  

A .  

a .  

(By Mr. B a r t i m u s )  Can you a n s w e r  t h a t  q u e s t i o n ,  s i r ?  

Yes, I d o .  

And d o  d e n y  t h a t ?  

Well, a g a i n ,  t h e  q u e s t i o n  i s  two p a r t s ,  o k a y ?  I was 

i n v e s t i g a t e d .  And I g a v e  you t h e  e x p l a n a t i o n  why, and  

I ' l l  be g l a d  t o  g i v e  i t  t o  y o u ,  a g a i n .  

Did y o u  e x p l a i n  t o  t h e  j u d g e  t h a t  y o u r  c o n v e y a n c e  was 

s i m p l y  -- q u o t e  -- " t h a t  t h e y  o u g h t  t o  t ake  i n t o  

c o n s i d e r a t i o n  t h e  f a c t  t h a t  t h e i r  t e s t i m o n y  -- 
r e g a r d l e s s  of t h e  merits of t h e i r  t e s t i m o n y  -- t h a t  t h e  

v e r y  f a c t  t h a t  t h e y  t e s t i f y  c o u l d  p o t e n t i a l l y  h a r m  t h e  

d e p a r t m e n t  o r  d e p a r t m e n t s  a t  t h e  h o s p i t a l .  They o u g h t  

t o  t a k e  t h a t  i n t o  c o n s i d e r a t i o n  b e f o r e  t h e y  t e s t i f y  o r  

when t h e y  t e s t i f y " ,  p e r i o d ,  e n d  of q u o t e ?  Was t h a t  thc  

s u m  and  s u b s t a n c e  of y o u r  -- 
C o u l d  I l o o k  a t  t h e  -- w h e r e  y o u ' r e  r e a d i n g  f r o m  s o  

t h a t  you c a n  see how y o u ' v e  t a k e n  i t  o u t  o f  c o n t e x t ,  

and  I'll b e  g l a d  t o  r e s p o n d  t o  t h a t .  

I ' m  g o i n g  t o  s u g g e s t  i t ' s  n o t  t a k e n  o u t  of c o n t e x t .  

L e t  me a s k  y o u ,  D o c t o r ,  was i t  y o u r  o p i n i o n  t h a t  

when anybody  t e s t i f i e s  i n  a s i t u a t i o n  s u c h  a s  H o r t o n ,  

who h a s  some a c a d e m i c  a f f i l i a t i o n ,  t h a t  t h e y  s h o u l d  

t a k e  i n t o  c o n s i d e r a t i o n  any  h a r m  t h a t  c o u l d  p o t e n t i a l l y  

b e  d o n e  t o  t h e  d e p a r t m e n t  f o r  t e s t i f y i n g  on  b e h a l f  

of t h e  P l a i n t i f f ?  
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A .  

Q. 

A .  

Q -  

A .  

Q *  

A .  

Your s t a t e m e n t s  a r e  i n a c c u r a t e .  S o ,  I c a n ' t  r e s p o n d  t c  

t h a t .  

No, my s t a t e m e n t  was d o  you  b e l i e v e  t h a t .  Whe the r  i t ' E  

i n a c c u r a t e  o r  n o t ,  you c a n  a g r e e  o r  d i s a g r e e  -- 
I c a n ' t  b e l i e v e  i t  i f  w h a t  y o u ' v e  sa id  is i n a c c u r a t e .  

Well, t h e n ,  j u s t  t e l l  m e  you  d o n ' t  a g r e e  w i t h  i t .  

Okay, I d o n ' t  a g r e e  w i t h  i t  b e c a u s e  y o u ' r e  i n a c c u r a t e ,  

I see,  a l l  r i g h t .  

Do you b e l i e v e  t h a t  when a p e r s o n  who h o l d s  a n  

a c a d e m i c  a p p o i n t m e n t  o f f e r s  t o  t e s t i f y  o n  b e h a l f  of a 

P l a i n t i f f  t h a t  t h e y  t a k e  i n t o  c o n s i d e r a t i o n  a n y  harm 

t h a t  may r e s u l t  b e c a u s e  of t h a t  t e s t i m o n y  t o  t h e  

d e p a r t m e n t  f o r  w h i c h  t h e y  work?  

I t h i n k  t h a t  a n y  i n d i v i d u a l  o f f e r i n g  t e s t i m o n y  n e e d s  t c  

t a k e  a number of  f a c t o r s  i n t o  c o n s i d e r a t i o n .  

One a n d  t h e  f i r s t ,  mos t  i m p o r t a n t  i s  t h a t  t h e y  

t e l l  t h e  t r u t h  and  t h e y  g i v e  t h e i r  u n b i a s e d ,  o b j e c t i v e  

o p i n i o n .  

When a n y o n e  g i v e s  t e s t i m o n y ,  o b v i o u s l y ,  p e o p l e  a r e  

l o o k i n g  and  a r e  i n t e r e s t e d  i n  w h a t  t h e y  s a y  and  t h e  

r a m i f i c a t i o n s  of t h a t .  

And we a l l  s h o u l d  h a v e  t h e  c o n v i c t i o n  t o  d o  w h a t  

we wish b a s e d  on o u r  o p i n i o n s  and  c o n c l u s i o n s .  

And I h a v e  n o  q u e s t i o n  and  no p r o b l e m  w i t h  a n y o n e  

who d o e s  t h a t ,  p r o v i d e d  wha t  t h e y  s a y  i s  based  on t h e  
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f a c t s ,  based on  t h e  c h a r t ,  and  a r r i v e  a t  a l o g i c a l  

c o n c l u s i o n .  

Q .  Are you d o n e ?  

A .  Yes.  

Q .  And,  o f  c o u r s e ,  o n e  o f  t h e  f a c t o r s  t a k e n  i n t o  

c o n s i d e r a t i o n  is  e c o n o m i c s ,  i s  i t  n o t ?  

A .  I d o n ' t  u n d e r s t a n d  w h a t  you mean. 

Q.  S u r e  you do.  I n  r e s p o n s e  t o  my q u e s t i o n ,  you s a i d  

t h e r e  a r e  a number o f  f a c t o r s  o n e  s h o u l d  t ake  i n t o  

c o n s i d e r a t i o n  when t h e y  t e s t i f y .  

I n  r e s p o n s e  t o  t h a t ,  my q u e s t i o n  now i s :  And o n e  

of t h e  f a c t o r s  i n  t e s t i f y i n g  is e c o n o m i c s ,  i s n ' t  t h a t  

t r u e ?  

MR. G O Z A :  L e t  me o b j e c t  -- 
MR. B A R T I M U S :  Well, r e a d  back  h i s  a n s w e r .  

We're n o t  g o i n g  t o  q u a r r e l  a b o u t  i t .  Read back 

h i s  a n s w e r .  

MR. G O Z A :  L e t  me f i n i s h  my o b j e c t i o n ,  and  I 

w o n ' t  i n t e r r u p t  y o u .  

I ' m  g o i n g  t o  o b j e c t  t o  t h e  fo rm  of  t h e  

q u e s t i o n .  I t h i n k  i t f s  v a g u e  and a m b i g u o u s  a s  t o  

w h a t  y o u ' r e  t a l k i n g  a b o u t  i n  t e r m s  o f  e c o n o m i c s .  

I f  you c a n  b e  more e x p l i c i t  w i t h  t h e  t e r m .  

MR. B A R T I M U S :  Go a h e a d ,  r e a d  b a c k  h i s  

a n s w e r ,  p l e a s e .  
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t a k e  i n t o  c o n s i d e r a t i o n  a f a c t o r  t h a t  you  make a l o t  o f  

money d o i n g  t h i s ,  t e s t i f y i n g ?  
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(Whereupon t h e  p r e v i o u s  a n s w e r  was read back  

"ANSWER: I t h i n k  t h a t  a n y  by t h e  c o u r t  r e p o r t e r :  

i n d i v i d u a l  o f f e r i n g  t e s t i m o n y  n e e d s  t o  t a k e  a 

i number o f  f a c t o r s  i n t o  c o n s i d e r a t i o n .  

One a n d  t h e  f i r s t ,  most i m p o r t a n t  is  t h a t  

t h e y  t e l l  t h e  t r u t h  a n d  t h e y  g i v e  t h e i r  u n b i a s e d ,  

o b j e c t i v e  o p i n i o n .  

When a n y o n e  g i v e s  t e s t i m o n y ,  o b v i o u s l y ,  

p e o p l e  a r e  l o o k i n g  a n d  a re  i n t e r e s t e d  i n  w h a t  t h e 1  

s a y  and  t h e  r a m i f i c a t i o n s  o f  t h a t .  

And we a l l  s h o u l d  h a v e  t h e  c o n v i c t i o n  t o  d o  

w h a t  we w i s h  b a s e d  on  o u r  o p i n i o n s  a n d  

1 

i 
I c o n c l u s i o n s .  13 II 

14 

15 

16 

17 

And I h a v e  no  q u e s t i o n  and  no  p r o b l e m  w i t h  

a n y o n e  who d o e s  t h a t ,  p r o v i d e d  what  t h e y  s a y  i s  

b a s e d  on t h e  f a c t s ,  b a s e d  o n  t h e  c h a r t ,  a n d  a r r i v e  

a t  a l o g i c a l  c o n c l u s i o n .  ''1 

Q .  (By Mr. B a r t i m u s f  The  c o u r t  r e p o r t e r  h a s  j u s t  read 

back y o u r  r e s p o n s e .  And i f  I ' m  c o r r e c t ,  I b e l i e v e  y o u  

s a i d  t h e r e  were a number o f  f a c t o r s  t h a t  s h o u l d  be 

t a k e n  i n t o  c o n s i d e r a t i o n ;  d i d  you  u n d e r s t a n d ?  

A .  Yes, t h a t  was my r e s p o n s e .  

18 

19 

'10 

'11 

.? 'f -- 
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A .  

Q. 

A .  

Q. 

2 .  

MR. GOZA: I ' m  g 

a r g u m e n t a t i v e .  I don 

a n d  a m b i g u o u s  a s  t o  o 

J i m .  

(Sy  M r .  Bar t i i , .us)  Go a h e  

I d o n ' t  u n d e r s t a n d  w h a t  j 

L e t ' s  see -- 
-- M r .  B a r t i n u s .  

I n  1 9 8 6 ,  y o u r  1 0 9 9  f r o m  S t .  P a u l  F i r e  & M a r i n e  

i n d i c a t e s  t h a t  you made $ 8 4 , 0 0 0  f r o m  o n e  company. Now-, 

i4R. GOZA: Are you  a s k i n g  him t o  assume t h a t  

f a c t ?  

(By Mr. B a r t i m u s )  Yes, l e t ' s  s t a r t  w i t h  t h a t ,  a s s u m e  

t h a t  f a c t -  

Now, t h a t ' s  f r o m  o n e  company ,  o n e  e n d e a v o r ,  S t .  

P a u l ,  o n e  c l i e n t .  

Now, t h e  f a c t  t h a t  y o u  m a k e  $ 8 4 , 0 0 0 ,  t e s t i f y i n g  i i  

o n e  y e a r ,  is t h a t  o n e  of t h e  f a c t o r s  you  t a k e  i n t o  

c o n s i d e r a t i o n  when y o u  a g r e e  t o  t e s t i f y ,  D r .  C h a l h u b ?  

NR.  GOZA:  L s t  me o b j e c t  t o  t h e  f o r m  o f  t h e  

q u e s t i o n .  

F i r s t  o f  a l l ,  t h e  s o l i l o q u y  a b o u t  w h a t  St. 

P a u l  i s ,  a s  a c l i e n t ,  I t h i n k  i t ' s  a r g u m e n t a t i v e  

i n  f o r m .  

Dr. Chs lhub  has a l r e a d y  e x p l a i n e d  t o  you  i n  
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D o c t o r ,  i f  y p u  c a n  f o r m u l a t e  some r e s p o n s e  t o  

t h a t  r h e t o r i c a l  q u e s t i o n .  

Q .  (By Mr. B a r t i m u s )  Go ahead .  

A .  What is t h e  q u e s t i o n ,  now, Mr. B a r t i m u s ?  

3 

4 

11 

12 

13 

g r e a t  d e t a i l  how c o n t a c t s  a r e  made t o  him t h r o u g h  

i n d i v i d u a l  a t t o r n e y s .  

I t h i n k  y o u r  q u e s t i o n  is s t i l l  a r g u m e n t a t i v e  

and  v a g u e  and  a m b i g u o u s  a n d  i m p o s s i b l e  t o  a n s w e r .  

Q .  (By Mr. B a r t i m u s )  F o r '  c l a r i f i c a t i o n  p u r p o s e s ,  D o c t o r ,  

i n  d e t e r m i n i n g  w h a t  t h e  b a s i s  you  used i n  t e s t i f y i n g ,  

y o u  i n d i c a t e d  t o  u s  a l i t t l e  e a r l i e r  i n  a n  a n s w e r  t h a t  
I 

2U 

'1 

-- 9 6 1  

You 've  t o l d  me a l l  a b o u t  t h e  t r u t h  a n d  t h e  n e e d  t o  

l o o k  a t  t h e  f a c t s  a n d  t h e  m e d i c a l  c h a r t .  

My n e x t  q u e s t i o n  t o  t h a t  is: Do you  t a k e  i n t o  

14 

15 

"' i 
i 

we h a d  read b a c k  t h a t  you  b e l i e v e  t h a t  a n y o n e  who 

t e s t i f i e s  s h o u l d  t a k e  i n t o  c o n s i d e r a t i o n  a number o f  

c o n s i d e r a t i o n  t h e  f a c t  t h a t  you make i n  e x c e s s  of  s i x  1 
! 

f a c t o r s .  And we a g r e e d  t h a t  you d i d  s a y  t h a t .  
I d  I1 

f i g u r e s ,  o n e  h u n d r e d  t h o u s a n d  d o l l a r s ,  e a c h  year  f r o m  

y o u r  p a r t i c i p a t i o n  i n  t e s t i f y i n g ?  2.; / i 
' 1  
' 1  

1 

17 

18 

19 

Now, w h a t  I ' m  t r y i n g  t o  f i n d  o u t  i s  w h a t  f a c t o r s  

you use i n  making  a d e c i s i o n  t h a t  y o u ' r e  g o i n g  t o  

t e s t i f y  . 



I 

4 

MR. GOZA: L e t  me a g a i n  o b j e c t  t o  t h e  f o r m  of 

t h e  q u e s t i o n  a n d ,  a l s o ,  I t h i n k  i t  a s k s  t h e  d o c t o r  

t o  a r g u m e n t a t i v e l y  assume a h y p o t h e t i c a l  t h a t  you 

p o s i t e d  w i t h o u t  a n y  s u b s t a n t i a t i o n ,  t h a t  i s ,  t h a t  

h e  m a k e s  i n  e x c e s s  of a h u r d r e d  t h o u s a n d  d o l l a r s  

e v e r y  y e a r  f r o m  t e s t i f y i n g  -- 

I 

~ 

Q .  (By M r .  B a r t i m u s )  G o  a h e a d .  

MR. GOZA: You c a n  a n s w e r  t h e  q u e s t i o n .  My 

o b j e c t i o n  is f o r  t h e  r e c o r d .  

A .  Well, i n  t h e  f i r s t  p l a c e ,  I d o n ' t  -- f r o m  t h e  r e c o r d s  

t h a t  y o u ' v e  p r e s e n t e d  t o  m e  e a r l i e r  a n d  w h a t  y o u ' v e  

j u s t  read f r o m  -- w h i c h  i s  a c o m p u t e r  p r i n t o u t  f r o m  S t .  

P a u l ' s  -- I d o n ' t  know, f i r s t  of  a l l ,  w h a t  a l l  t h a t ' s  

f r o m .  I t ' s  c l ea r  t h a t  t h a t  is  f r o m  a m i x t u r e  o f  t h i n g s  

w h i c h  go t o  my p r a c t i c e  and  t o  me. 

And, i n  t h e  f i r s t  p l a c e ,  a l l  of t h a t  income is  n o t  

d e r i v e d  f r o m  t e s t i f y i n g  and n o t  d e r i v e d  f r o m  

m e d i c a l / l e g a l  cases .  S o ,  I c a n ' t  a n s w e r  y o u r  q u e s t i o n .  

B u t  back  t o  t h e  q u e s t i o n  o f  d o  I t ake  i n  a number 

o f  f a c t o r s .  If you r e c a l l ,  I d i d  n o t  p u t  t h e  f a c t o r  of  

e c o n o m i c s  i n  I /  

I n  my d e c i s i o n  t o  t e s t i f y ,  I ' m  a s k e d  a s  a n  e x p e r t  12 :i ' /  

- t  I of  a l i m i t e d  number  of  i n d i v i d u a l s  w i t h  t h e  e x p e r t i s e  

- t  t h a t  I h a v e  t o  g i v e  a f a i r  and  u n b i a s e d  o p i n i o n  on t h e  

- 9  basis -- on a c e r t a i n  s e t  of f a c t s  t h a t  I ' m  p r e s e n t e d  
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Q. 

A .  

2 .  

A .  

w i t h .  

I d o  t h a t  t o  t h e  b e s t  of my a b i l i t y ,  a s  I t h i n k  i; 

t h e  r e s p o n s i b i l i t y  of a l l  c o n s c i e n t i o u s ,  r e s p o n s i b l e  

p h y s i c i a n s  t o  d o  t h a t  when a s k e d .  

And I am c o m p e n s a t e d  f o r  i t ,  and t h e r e ' s  no  

q u e s t i o n  a b o u t  t h a t .  B u t  i f  o n e  p u t s  t h e  t ime i n ,  t h e r  

h e  d e s e r v e s  t o  b e  c o m p e n s a t e d  a t  a f a i r  p r i c e .  

MR. B A R T I M U S :  I move t h a t  t h a t  be  s t r i c k e n  

a s  n o t  r e s p o n s i v e .  

(By Mr. B a r t i m u s )  As i t  r e l a t e s  t o  t h a t  p o r t i o n  of 

w h a t  you j u s t  s a i d ,  d o  you b e l i e v e  t h a t  y o u ' r e  w i t h i n  2 

l i m i t e d  number of i n d i v i d u a l s  t h a t  p o s s e s s  t h e  

e x p e r t i s e  you h a v e ?  

Yes 

G i v e  t h e  C o u r t  and  j u r y  of B u c h a n a n  C o u n t y  some 

i n d i c a t i o n  of how many p e o p l e  t h i s  l i m i t e d  number 

cornpr ises. 

T h e r e  a r e  a p p r o x i m a t e l y  f o u r  t o  f i v e  h u n d r e d  B o a r d  

C e r t i f i e d  p e d i a t r i c  n e u r o l o g i s t s  i n  t h e  U n i t e d  S t a t e s .  

Of t h a t ,  o n l y  t h i r t y  t o  t h i r t y - f i v e  of t h e m  g i v e  

t h e  b o a r d s ,  i n  o t h e r  w o r d s ,  e x a m i n e  o t h e r  p e d i a t r i c  

n e u r o l o g i s t s ,  of w h i c h  I am o n e ,  w h i c h  p u t s  you i n t o  

a f u r t h e r  d i f f e r e n t  c a t e g o r y  of l i m i t e d  i n d i v i d u a l s .  

T h e r e  a r e  some g r e a t e r  t h a n  t e n  t h o u s a n d  cases  

? e n d i n g  i n  t h e  U n i t e d  S t a t e s  c o n c e r n i n g  c h i l d r e n  a t  t h e  
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p r e s e n t  t i m e .  

So ,  I mean,  i f  o n e  j u s t  d o e s  s i m p l e  m a t h e m a t i c s  

a n d ,  b a s i c a l l y ,  t h a t  p e o p l e  n e e d  a n  e x p e r t  o n  e i t h e r  

s i d e ,  e i t h e r  o n e  i n d i v i d u a l  is g o i n g  t o  h a v e  t o  t e s t i i  

more  t h a n  o n e  t i m e  o r  w e  n e e d  1 9 , 5 0 0  more p e d i a t r i c  

n e u r o l o g i s t s .  

So ,  y o u  p u t  y o u r s e l f  i n  a l i m i t e d  number.  You 

s e g r e g a t e  o u t  t h o s e  o f  y o u  who s i v e  t h e  b o a r d s  and  

t h o s e  of  t h e  p h y s i c i a n s  who t a k e  t h e  b o a r d s ?  

I d o n ' t  t h i n k  y o u  u n d e r s t a n d  -- 
I may n o t ,  t h a t ' s  why I a s k e d  t h e  q u e s t i o n .  

No, you  t o l d  me why I s a i d  t h e r e  was a l i m i t e d  number 

o f  i n d i v i d u a l s .  I a n s w e r e d  t h e  q u e s t i o n  t h e  b e s t  

o f  my a b i l i t y .  

They  a r e  f i v e  h u n d r e d  B o a r d  C e r t i f i e d  -- 
a p p r o x i m a t e l y ,  g i v e  o r  t a k e  a c e r t a i n  a m o u n t ,  I d o n ' t  

know w h a t  t h e  l a s t  f i g u r e  was -- which  means  t h a t  

a r e  a l i m i t e d  number  o f  i n d i v i d u a l s  who I t h i n k  a r e  

a b l e  t o  g i v e  r e s p o n s i b l e  e v a l u a t i o n s  o f  s i t u a t i o n s  

c o n c e r n i n g  medical  n e g l i g e n c e  and  ca re  o f  i n d i v i d u a l s ,  

i n  c h i s  p a r t i c u l a r  a r e a .  

t h e r  

F u r t h e r m o r e ,  i t  d e p e n d s  on w h a t  p a r t i c u l a r  o c h e r  

a r e a  o f  i n t e r e s t  you  h a v e .  I am i n  i n f e c t i o u s  

d i s e a s e s ,  a n d  t h a t  l imi t s  i t  e v e n  f u r t h e r .  

S o ,  y e s ,  t h e  answer  t o  y o u r  q u e s t i o n  i s  t h e r e  a r e  

3 7  
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A .  

Q. 

4. 
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4 .  

2 .  

4. 

1 .  

1. 

2 .  

1. 

2 .  

l i m i t e d  number o f  i n d i v i d u a l s  w i t h  t h e  expe r t i se  t h a t - .  

w h a t  I h a v e  a s  w e l l  a s  o t h e r  p e o p l e  h a v e  -- t o  g i v e  

t e s t i m o n y  i n  c e r t a i n  a r ea s .  

Does  N a t h a n  A l l e y  h a v e  b r a i n  i m p a i r m e n t ?  

Yes. 

T h a t  b r a i n  i m p a i r m e n t ,  was t h a t  caused o r  c o n t r i b u t e d  

t o  c a u s e  i n  a n y  way by a n  i n f e c t i o u s  d i s e a s e ?  

Not  t o  my knowledge ,  no .  

A p o r t i o n  of y o u r  p r a c t i c e  d e a l s  w i t h  a d u l t  n e u r o l o g y ,  

t o o ,  d o e s  i t  n o t ?  

T h a t  i s  c o r r e c t .  

Can you g i v e  t h e  C o u r t  and  j u r y  some i n d i c a t i o n  of  t h e  

p e r c e n t a g e  of y o u r  p r a c t i c e  t h a t  d e a l s  w i t h  a d u l t  a s  

o p p o s e d  t o  p e d i a t r i c ?  

A p p r o x i m a t e l y  t w e n t y - f i v e  p e r  c e n t .  

Y o u ' v e  i n d i c a t e d  i n  t h e  p a s t  t h a t  you u s e  p s y c h o l o g i s t 2  

i n  y o u r  p r a c t i c e ;  is  t h a t  c o r r e c t ?  

I d o n ' t  u n d e r s t a n d  w h a t  y o u  mean by t h a t .  

Do you  u s e  p s y c h o l o g i s t s  i n  y o u r  p r a c t i c e  i n  a i d i n g  you 

i n  p r o v i d i n g  ca re  and  t r e a t m e n t  t o  y o u r  p a t i e n t s ?  

No, I u s e  p s y c h o l o g i s t s  t o  seek t h e i r  o p i n i o n  when I 

w i s h  t o  have  t h e  i n t e l l e c t u a l  and  d e v e l o p m e n t a l  

a s s e s s m e n t  of  a c h i l d  d o n e  t o  a i d  me i n  f u r t h e r  

t r e a t m e n t  and an  e v a l u a t i o n  p l a n .  I 

~ 

Z s e e .  And c a n  you g i v e  us  some i n d i c a t i o n  a s  t o  t h e  
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f r e q u e n c y  t h a t  you seek t h e  a i d  of t h o s e  f o r  t h i s  

e v a l u a t i o n  p l a n ,  t h e  p s y c h o l o g i s t s ,  t h e i r  h e l p ?  

I t  d e p e n d s  on t h e  s i t u a t i o n ,  Mr. B a r t i m u s .  I c a n ' t  

t e l l  you .  

Can you  g i v e  u s  a n  es t imate ,  D o c t o r ,  i n  t h e  y e a r  1 9 8 7  

how many times you s o u g h t  c o n s u l t a t i o n  w i t h  a 

p s y c h o l o g i s t ?  

No. 

I d o n ' t  t h i n k  you  u n d e r s t a n d  how p e d i a t r i c  

n e u r o l o g i s t s  p r a c t i c e  -- 
D o c t o r ,  I d i d n ' t  a s k  t h a t .  I asked you i f  you  c o u l d  

g i v e  me a n  estimate.  I d o n ' t  n e e d  t h e  r h e t o r i c a l  

exe rc i s e s  t h a t  you go  t h r o u g h  i n  a l l  t h e s e  d e p o s i t i o n s .  

Answer my q u e s t i o n .  D o n ' t  t e l l  me w h a t  you t h i n k  

I u n d e r s t a n d  and  d o n ' t  u n d e r s t a n d .  

Now -- 
MR. G O Z A :  No, n o t  'Inow". Y o u ' r e  n o t  g o i n g  

t o  reach over  t h e  t a b l e  and  t r y  t o  i n t i m a t e  t h i s  

w i t n e s s  i n  any  way. 

You c a n  s i t  t h e r e  and  ask t h e  q u e s t i o n s  

c a l n l y .  I mean -- 
MR. BARTIMUS: Look a t  t h i s ,  look, y o u ' r e  

h a l f w a y  a c r o s s  -- 
l4R.  GOZA: W e ' r e  n o t  g o i n g  t o  p l a y  any  games 

here  -- 
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MR. BARTIMUS: Hey,  h a v e  him a n s w e r  my 

q u e s t i o n s ,  a n d  w e  w o n ' t  h a v e  t o .  

MR. GOZA: H e ' s  t r y i n g  t o  a n s w e r  -- 
MR. BARTIMUS: N O .  

MR. GOZA: I f  y o u  d o n ' t  l i k e  h i s  a n s w e r ,  y o u  

c a n  move t o  h a v e  i t  s t r i c k e n .  

And y o u  ca rA f i n i s h ,  a n d  l e t  m e  f i n i s h .  You 

i n t e r r u p t  h i m  i n  t h e  m i d d l e  o f  h i s  a n s w e r .  

I f  y o u  d o n ' t  l i k e  w h a t  h e  s a y s ,  move t o  h a v e  

i t  s t r i c k e n ,  a n d  a s k  t h e  q u e s t i o n  a g a i n .  

And i f  I t h i n k  i t ' s  n o t  r e s p o n s i v e ,  t h e n  I ' l l  l e t  

h im answer i t  a g a i n .  

B u t  y o u ' r e  n o t  g o i n g  t o  i n t e r r u p t  him. 

(By Mr. B a r t i m u s )  D o c t o r ,  I p r o m i s e d  y o u  a l i t t l e  

e a r l i e r  you m i g h t  m a k e  t h a t  p l a n e .  A t  t h e  r a t e  we're 

g o i n g ,  I d o n ' t  t h i n k  y o u ' r e  g o i n g  t o .  So ,  y o u  m i g h t  be 

t h i n k i n g  a b o u t  a l t e r n a t i v e  m e t h o d s  o f  g e t t i n g  home. 

Is t h a t  a t h r e a t ,  Mr, B a r t i m u s ?  

No, s i r ,  t h a t ' s  a n  o b s e r v a t i o n ,  t h a t ' s  a c o n v e y a n c e .  

MOW, c a n  y o u  g i v e  t h e  C o u r t  and j u r y  o f  B u c h a n a n  

C o u n t y ,  D o c t o r ,  some i n d i c a t i o n  as  t o  how many times 

you h a v e  u s e d  a p s y c h o l o g i s t  i n  a i d  f o r  y o u r  p a t i e n t  

e v a l u a t i o n s  i n  t h e  manner  i n  w h i c h  y o u ' v e  t e s t i f i e d  

t h a t  you  u s e  them f o r  t h e  y e a r  1 9 8 7 ,  c a n  you  d o  t h a t ?  

., :UO. E u t  l e t  me e x p l a i n .  And E t h i n k  i t ' s  -- you  know, 

40 
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i t  b e h o o v e s  you t o  u n d e r s t a n d  how p e d i a t r i c  

n e u r o l o g i s t s  p r a c t i c e ,  a n d ,  t h e n ,  maybe y o u  c a n  

u n d e r s t a n d  why I c a n n o t  g i v e  you  a n  a b s o l u t e  f i g u r e ,  

You see a p a t i e n t ,  y o u  e v a l u a t e  a p a t i e n t  f o r  a 

p a r t  i c u l a t  p r o b l e m  

I f  a q u e s t i o n  o f  i n t e l l e c t u a l  f u n c t i o n  or  a 

d e c r e a s e  i n  i n t e l l e c t u a l  f u n c t i o n ,  d e p e n d i n g  on  a g e ,  o 

Q.  

A.  

Q. 

A. 

Q. 

A .  

s c h o o l  p r o b l e m s  a r i s e ,  t h e n  you  may seek t h e  e v a l u a t i o  

by a l i c ensed  p s y c h o l o g i s t  t o  g i v e  you a n  es t imate  o f  

t h e i r  i n t e l l e c t u a l  f u n c t i o n  w h i c h  may a i d  you  i n ,  o n e ,  

a r r i v i n g  a t  a n  e t i o l o g i c  d i a g n o s i s  a n d ,  two, 

i m p l e m e n t i n g  a p l a n  of-  t h e r a p y .  

Are you d o n e ?  

Yes.  

MR. BARTIPIUS:  Your Honor ,  I move s o  much 

p o r t i o n  of  t h e  a n s w e r  t h a t  f o l l o w e d  t h e  word 'no"  

(By M r .  B a r t i m u s )  H a v e  you f o u n d  any b e n e f i t ,  D o c t o r ,  

i n  t h e  a i d  f o r  e v a l u a t i o n s  i n  t h e  manner i n  w h i c h  

y o u ' v e  d e s c r i b e d  y o u r  u s e s  o f  p s y c h o l o g i s t s  t h e  

s p e c i f i c  use of  n e u r o p s y c h o l o g i s t s ?  

You mean o v e r  and  a b o v e  t h e  -- I d o n ' t  u n d e r s t a n d  t h a t  

q u e s t  i o n .  

Are you a w a r e  o f  a p a r t i c u l a r  p r o f e s s i o n  i d e n t i f i e d  i n  

t h e  a l l i e d  h e a l t h  care  f i e l d  a s  n e u r o p s y c h o l o g i s t ?  

Y e s  e 
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\ e  

S o ,  you  d o  know w h a t  a n e u r o p s y c h o l o g i s t  i s ?  

Well, I t h i n k  I know w h a t  t h e i r  g e n e r a l  -- w h a t  t h e i r  

g e n e r a l  t h r u s t  i n  l i f e  is ,  y e s .  

And d o  you  u s e  t h o s e  p e o p l e  i n  y o u r  p r a c t i c e ,  t h o s e  

t y p e  of p s y c h o l o g i s t s ?  

No, g e n e r a l l y  n o t .  

You i n d i c a t e d  a l i t t l e  e a r l i e r ,  D o c t o r ,  t h a t  t h e r e  is  

some f i v e  h u n d r e d  -- g i v e  o r  t a k e  i n  t h e  n u m b e r s  -- of 

p e d i a t r i c  n e u r o l o g i s t s  i n  t h i s  c o u n t r y .  

You h a v e  i n  t h e  p a s t  d e f i n e d  t h a t .  B u t  f o r  t h e  

p e o p l e  of Buchanan  C o u n t y ,  would  y o u  p l e a s e  t e l l  u s  

wha t  a p e d i a t r i c  n e u r o l o g i s t  is? 

A p e d i a t r i c  n e u r o l o g i s t  i s  a n  i n d i v i d u a l  who is 

l i c e n s e d  t o  p r a c t i c e  m e d i c i n e  who h a s  had  p e d i a t r i c  

t r a i n i n g  and  n e u r o l o g i c a l  t r a i n i n g  wh ich  a l l o w s  him t o  

h a v e  t h e  s k i l l s  t o  s p e c i a l i z e  i n  t h e  a r e a  of d iseases- -  

medical d i s e a s e s  of t h e  c e n t r a l  n e r v o u s  s y s t e m  of  

i n f a n t s ,  c h i l d r e n  a n d  a d o l e s c e n t s .  

W h i l e  we ' r e  on d e f i n i t i o n s ,  p e r h a p s  we c a n  c o v e r  a few 

more.  Would you  t e l l  t h e  C o u r t  and  J u r y  y o u r  

u n d e r s t a n d i n g  of  t h e  d e f i n i t i o n  of  c e r eb ra l  p a l s y ?  

Well,  i t ' s  a -- d e p e n d i n g  o n  who you read  a n d  who you 

a c c e p t .  I c a n  g i v e  you my d e f i n i t i o n  of c e r e b r a l  p a l s y  

a s  a s t a t i c  m o t o r  a n d  i n t e l l e c t u a l  d e f i c i t  w h i c h  -- 

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

A ?  
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A.  

Q. 

A.  

Q. 

r e c o r d  . ) 
The d e f i n i t i o n  o f  ce reba l  p a l s y ,  a s  I use i t ,  is  a 

s t a t i c  n e u r o l o g i c a l  d e f i c i t ,  u s u a l l y  a s  t h e  r e s u l t  o f  

b i r t h  t r a u m a  o r  h y p o x i a  and  i s c h e m i a  w h i c h  i s  

n o n p r o g r e s s i v e  a n d  l i m i t e d  t o  v a r i o u s  p o r t i o n s  of  t h e  

n e r v o u s  s y s t e m .  

(By M r .  B a r t i m u s )  And t h e  t y p e  of  c e r e b r a l  p a l s y  

t h a t ' s  i d e n t i f i e d ,  i s  t h a t  d e t e r m i n e d  by t h e  l o c a t i o n  

o f  t h e  l e s i o n  w i t h i n  t h e  c e n t r a l  n e r v o u s  s y s t e m ?  

Well, I d o n ' t  g e n e r a l l y  d i v i d e  o r  c a t e g o r i z e  c e r e b r a l  

p a l s y .  So,  I c o u l d  n o t  a n s w e r  y o u r  q u e s t i o n .  

A l l  r i g h t .  

Does N a t h a n  A l l e y  s u f f e r  f r o m  a c o n d i t i o n  of  

c e r e b r a l  p a l s y ?  

Well, g e n e r a l l y ,  I d o n ' t  r e a l l y  u s e  t h e  term, o k a y ?  

u s e  t h e  term h y p o x i c  i s c h e m i c  e n c e p h a l o p a t h y .  

And, s o ,  y o u  know, i f  y o u  w a n t  i t  i n  terms of a 

g e n e r a l  term,  N a t h a n  A l l e y  w o u l d ,  u n d e r  c e r t a i n  

d e f i n i t i o n s  by c e r t a i n  p h y s i c i a n s ,  s u f f e r  f r o m  

cer ebr a1 p a l s y  * 

B u t . b a s i c a l l y ,  y o u  know, a s  I would  d e f i n e  h i s  

p r o b l e m ,  i t  would  b e  h y p o x i c  ischemic e n c e p h a l o p a t h y .  

I t h o u g h t  you t o l d  me a l i t t l e  e a r l i e r  -- a n d  maybe I 

d o n ' t  u n d e r s t a n d  -- t h a t  i n  y o u r  d e f i n i n g  c e r e b r a l  

p a l s y ,  i t  i n c l u d e d  b i r t h  trauma. Did you  use t h a t  i n  

I 
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y o u r  a n s w e r ?  

T h a t ' s  c o r r e c t .  

And was y o u r  r e f e r e n c e  t o  b i r t h  trauma of  a h y p o x i c  

i s c h e m i c  t y p e  of  e n c e p h a l o p a t h y  f r o m  t h e  t r a u m a  o r  f r o n  

some t y p e  of o u t s i d e  p h y s i c a l  t raumat ic  f o r c e ?  

Well, t h a t ' s  t h e  b a s i c  p a t h o g e n e t i c  mechanism of 

t r a u m a .  

I see. And I t h i n k  y o u  j u s t  t o l d  m e  -- i n  s o r t i n g  t h i s  

o u t  -- t h a t  you  d o n ' t  g e n e r a l l y  u s e  t h e  term " c e r e b r a l  

p a l s y " .  

No. I mean,  I a c k n o w l e d g e  i t ,  I h a v e  no p r o b l e m  w i t h  

i t .  T h e  C e r e b r a l  P a l s y  A s s o c i a t i o n  is a f i n e  

o r g a n i z a t i o n .  B u t  t h e y ,  i n  f a c t ,  u n d e r s t a n d  t h e  

l i m i t a t i o n s  of t h e  d e f i n i t i o n .  

And m a i n l y  t h e  l i m i t a t i o n s  a re  because i n  t h e  p a s t  

i t  h a s  been  u s e d  t o  c a t g o r i z e  a w h o l e  h o s t  of  d i s e a s e s  

w h i c h ,  i n  f a c t ,  a r e  t o t a l l y  u n r e l a t e d ,  a r e  p r o g r e s s i v e ,  

and  n o t  i n  t h e  t r u e  d e f i n i t i o n  a s  I t h i n k  m o s t  p e o p l e  

i n t e n d  i t  t o  be .  

MR. BARTIMUS: Do you  h a v e  h i s  CV? 

N R .  G O Z A :  Yes. 

THE WITNESS: T h i s  i s  a n  o l d e r  o n e .  And I 

I w i l l  b e  g l a d  t o  p r o v i d e  you  w i t h  a n  u p d a t e d  -- 

w e n t  o u t ,  and  I a p o l o g i z e  w i t h o u t  -- a n d  i t ' s  no  

i n t e n t i o n  t o  d o  t h a t .  
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The o n l y  t h i n g  t h a t ' s  d i f f e r e n t  w i l l  b e  some 

of t h e  r e f e r e n c e s .  

And I w i l l  b e  g l a d  t o  a t t a c h  o n e  t o  t h e  

d e p o s i t i o n .  

MR. FARTIMUS: Good, d o  t h a t  f o r  me. 

MR. GOZA:  I t ' s  g o t  a l l  t h e  ba s i c  -- 
THE WITNESS: Yeah,  t h a t  h a s n ' t  c h a n g e d ,  

t h a t ' s  c o r r e c t .  

(By M r .  B a r t i m u s )  Has y o u r  a r t i c l e  wh ich  y o u  know h a s  

been  d i s c u s s e d  a b o u t  c e r e b r a l  p a l s y  and  o b s t e t r i c a l  

d i s ea se  t h a t  you  h a v e  worked on a n d  is  now i n  t y p e d  

f o r m ,  I u n d e r s t a n d ,  h a s  t h a t  e v e r  been  a c c e p t e d  f o r  

p u b l i c a t i o n  y e t ?  

No, I ' v e  d e c i d e d  n o t  t o  p u b l i s h  t h a t .  

Was t h a t  y o u r  d e c i s i o n ,  o r  was t h a t  t h e  Amer i can  

C o l l e g e  of OB-GYN J o u r n a l ' s  d e c i s i o n  t h a t  t h e y  w o u l d n ' t  

a c c e p t  i t ?  

No, t h a t  was my d e c i s i o n .  

Can you s h a r e  w i t h  u s  why t h a t  d e c i s i o n  t o o k  p l a c e  t h a t  

you  w o u l d n ' t  p u b l i s h ?  

B e c a u s e  t h i n g s  were c h a n g i n g ,  a n d  I r e a l l y  w a s n ' t  

s a t i s f i e d  w i t h  i t .  And I may e v e n t u a l l y  p u b l i s h  i t ,  

b u t  n o t  r i g h t  now. 

When you s p e a k  o f  c e r e b r a l  p a l s y ,  a n d  h a v e  d e f i n e d  i t  

i n  t h e  p a s t  a s  l a c k  of  oxygen  o r  b l o o d  f l o w  or t r auma,  
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I w a n t  t o  e x p l o r e  w h a t  y o u r  t h i n k i n g  is and  w h a t  y o u r  

u n d e r s t a n d i n g  of t h e  term " t r a u m a "  r e l a t e s  t o ,  " b i r t h  

t rauma";  c a n  you  d e f i n e  t h a t  f o r  u s ?  

MR. G O Z A :  Are you g o i n g  t o  g i v e  h i m  a more  

s p e c i f i c  c o n t e x t  - I  

MR. BARTIMUS: S u r e ,  I w i l l  i n  t h i s  i n s t a n c e .  

D o c t o r ,  on  O c t o b e r  1 2 t h ,  1 9 8 6 ,  i n  t h e  case i n v o l v i n g  

C I G N A  H e a l t h  P l a n  of S o u t h  F l o r i d a ,  you were a s k e d  a 

q u e s t i o n  on  P a g e  5 7  -- a n d  I ' l l  hand  you t h a t  p a g e  -- 
"How d o  you d e f i n e  c e r e b r a l  p a l s y ? "  T h a t ' s  l i n e  t h r e e .  

L i n e  f o u r ,  "Cerebra l  p a l s y  is  d e f i n e d  a s  lack  of 

o x y g e n  o r  b l o o d  f l o w  or  trauma t o  a c h i l d  a t  b i r t h  

w h i c h  is  a s t a t i c ,  n o n p r o g r e s s i v e  d i s o r d e r  ." 
My q u e s t i o n  t o  t h a t  an swer  i s :  What  do  you mean 

when you use t h e  term " t r a u m a " ?  

( I n d i c a t i n g ) .  

L i n e  t h r e e  and  f o u r ,  s i r .  

Okay, i t ' s  a s  I ' v e  a l r e a d y  d e f i n e d  i t  f o r  y o u ,  and  I ' l l  

be g l a d  t o  d o  i t  a g a i n ,  w h i c h  i s  w h a t  I s a i d ,  i s  t h a t  

c e r e b r a l  p a l s y ,  t h e  e t i o l o g i c  and  p a t h o g e n e t i c  

mechan isms  t h a t  t o  -- q u o t e ,  t h e  term c e r e b r a l  p a l s y ,  

a s  I u n d e r s t a n d  i t  -- a n d  t h i s  i s  a s  Dr. C h a l h u b  

u n d e r s t a n d s  i t ,  I ' m  n o t  s p e a k i n g  f o r  a n y o n e  e l s e  -- i s  

b a s i c a l l y  d u e  t o  l a c k  o f  oxygen  and  b l o o d  f l o w  on a 

number  of mechan isms .  The  -- w h i c h  will be  b i r t h  
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i n j u r i e s ,  b i r t h  t r a u m a ,  c a n  b e  i n f e c t i o n ,  a b r u p t i o n ,  

p l a c e n t a  p r e v i a ,  e t  c e t e r a ,  a n d  g o  o n ,  t h a t  w i l l  c a u s e  

t h a t  same basic mechan ism w h i c h  i n j u r e s  t h e  n e r v o u s  

s y s  tem. 

Q .  You h a v e  i n d i c a t e d  t o  m e  i n  r e s n o n s e  t o  an e a r l i e r  

q u e s t i o n  t h a t  N a t h a n  A l l e y  h a s  some b r a i n  i m p a i r m e n t ,  

c o r  r ec t? 

A .  No, t h a t  was y o u r  q u e s t i o n .  B u t  I a n s w e r e d  i t  i n  t h e  

a f f i r m a t i v e ,  y e s .  

MR. B A R T I M U S :  Read back t h e  q u e s t i o n  I j u s t  

a s k e d  h im,  would  you p lease?  

MR. G O Z A :  I t h i n k  maybe h e  m i s u n d e r s t o o d .  

Q. (By 

A .  Yes 

Q .  The 

He s a i d  -- 
THE WITNESS: I ' m  s o r r y .  

MR. B A R T I M U S :  No, w e ' r e  g o i n g  t o  g o  t h r o u g h  

t h e s e  e v e r y  time i t  h a p p e n s .  

Read b a c k  my q u e s t i o n .  

(Whereupon t h e  p r e v i o u s  q u e s t i o n  was read 

b a c k  by t h e  R e p o r t e r .  " Q U E S T I O N :  You h a v e  

i n d i c a t e d  t o  m e  i n  r e s p o n s e  t o  a n  e a r l i e r  q u e s t i o r :  

t h a t  N a t h a n  A l l e y  h a s  some b r a i n  i m p a i r m e n t ,  

c o r r e c t ?  " )  

Mr. B a r t i m u s )  Can you  a n s w e r  t h a t  q u e s t i o n ?  

I And a s  I ' v e  t o l d  y o u ,  I d i d  s a y  t h a t ,  

b r a i n  i m p a i r m e n t  f r o m  w h i c h  N a t h a n  A l l e y  s u f f e r s ,  
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was t h a t  i n  a n y  way c a u s e d  o r  c o n t r i b u t e d  t o  b e  causec 

by b i r t h  t r a u m a ,  u s i n g  y o u r  d e f i n i t i o n ?  

No. 

The term " c h r o n i c " ,  c a n  y o u  y o u  s h a r e  w i t h  u s ,  D o c t o r ,  

w h a t  D r .  C h a l h u b ' s  d e f i n i t i o n  of  t h e  t e rq  " c h r o n i c "  is 

p l e a s e ?  

MR. G O Z A :  Can you g i v e  a g e n e r a l  a n s w e r  t o  

t h a t ?  O r  d o  you  n e e d  t o  h a v e  i t  p u t  i n  a s p e c i f i  

c o n t e x t ?  

Well,  I g u e s s  j u s t  h y p o t h e t i c a l l y  a n d  u n r e l a t e d  t o  t h i  

s i t u a t i o n ,  " c h r o n i c "  means l o n g - l a s t i n g ,  o f  l o n g  

d u r a t i o n .  

MR.  B A R T I M U S :  I ' m  g o i n g  t o  move t o  s t r i k e  

t h a t  as  n o n r  e s p o n  s i v e  . 
(By Mr. Bar t imus)  D o c t o r ,  I ' m  n o t  t a l k i n g  

h y p o t h e t i c a l l y ,  I ' m  n o t  t a l k i n g  a b o u t  t h i s  case.  I ' m  

t a l k i n g  a b o u t  d e f i n i t i o n s .  

Okay e 

I ' m  t e s t i n g  y o u r  memory. You s a y  t h e s e  a r e n ' t  memory 

c o n t e s t s ;  I d i s a g r e e  w i t h  y o u .  I t h i n k  you f l o a t  l i k e  

a b u t t e r f l y  a l l  o v e r  t h e  p l a c e .  And l e t  m e  j u s t  t e l l  

y o u ,  I ' m  g o i n g  t o  a sk  you  y o u r  d e f i n i t i o n s  on t h e s e  

cases .  

Now, c a n  you  t e l l  m e  w h a t  y o u r  d e f i n i t i o n  of t h e  

word " c h r o n i c "  i s  a s  i t  r e l a t e s  m e d i c a l l y ?  L e t ' s  e v e n  
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n a r r o w  i t  down f o r  y o u .  

MR. G O Z A :  L e t  me o b j e c t  t o  t h e  q u e s t i o n ,  anc 

l e t  me f i r s t  o b j e c t  t o  M r .  B a r t i m u s '  

c h a r a c t e r i z a t i o n  of f l o a t i n g  l i k e  a b u t t e r f l y ,  anc 

ask t h a t  a l l  t h a t  be s t r i c k e n .  

And, t h e n ,  w i t h  respect  t o  t h e  s p e c i f i c  

q u e s t i o n ,  I'll o b j e c t  because I t h i n k  t h e  term 

" c h r o n i c "  may h a v e  d i f f e r e n t  m e a n i n g s  d e p e n d i n g  

upon t h e  spec i f i c  c o n t e x t  i t ' s  u s e d  i n .  And I 

d o n ' t  t h i n k  d e f i n i n g  i t  t o  b e  i n  t h e  medical 

c o n t e x t  is s u f f i c i e n t  e n o u g h  t o  g i v e  a r e a s o n a b l e  

a n s w e r  e 

W i t h  t h a t  u n d e r s t a n d i n g ,  t h e  d o c t o r  i s  g i v i n c  

a g e n e r a l  a n s w e r ,  go  a h e a d  i f  you c a n .  

(By M r .  B a r t i m u s )  My q u e s t i o n  i s ,  sir: How d o  you  

d e f i n e  " c h r o n i c " ?  

MR. GOZA: Same o b j e c t i o n .  

If y o u ' r e  r e a d i n g  from somewhere  and  f r o m  p r e v i o u s  

t e s t i m o n y ,  I would  l i k e  t o  look a t  i t  because I t h i n k  I 

h a v e  t h e  r i g h t  t o  d o  t h a t .  

(By M r .  B a r t i m u s )  No, y o u  d o n ' t .  

I d o n ' t ?  

No. D o n ' t  t a l k  a b o u t  w h a t  you  t h i n k  t h e  r i g h t  i s  -- 
MR. GOZA: I f  you  c a n  answer  h i s  q u e s t i o r ,  

g e n e r a l l y ,  i f  y o u  c a n  g i v e  a g e n e r a l  answer  t o  
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w h a t  " c h r o n i c "  means ,  w i t h  my o b j e c t i o n  n o t e d ,  

t h a t  i t ' s  d i f f i c u l t  t o  r e s p o n d  and may b e  

i m p o s s i b l e  t o  r e s p o n d  w i t h o u t  s p e c i f i c  c o n t e x t  -- 
Q .  (By Mr. B a r t i m u s )  I t h o u g h t  we c o v e r e d  t h i s  e a r l i e r .  

If you c a n ' t  do  s o m e t h i n g ,  j u s t  t e l l  me, d o n ' t  

s p e c u l a t e .  I f  you  d o n ' t  know w h a t  t h e  term " c h r o n i c "  

means ,  "Mr. B a r t i m u s ,  I d o n ' t  know w h a t  i t  m e a n s " ,  t e l l  

me. II 
A l l  t h i s  s t u f f  a b o u t  -- 

A .  I t ' s  wha t  i n  r e f e r e n c e  t o ,  Mr. Bar t imus ,  t h a t ' s  w h a t  I 

h a v e  t h e  p r o b l e m  t o .  

Q .  Well, t e l l  me how " c h r o n i c "  v a r i e s  i n  i t s  r e f e r e n c e s ;  

how d o e s  i t  v a r y ?  

MR. G O Z A :  L e t  me a g a i n  o b j e c t .  T h a t  

q u e s t i o n  is  i m p o s s i b l e  t o  a n s w e r .  I t ' s  v a g u e  and  

a m b i g u o u s .  

I f  you c a n  -- 
MR. BARTIMUS:  L e t ' s  go  back .  I ' l l  w i t h d r a w  

t h e  l a s t  q u e s t i o n .  

Q .  (By M r .  B a r t i m u s )  I n  y o u r  d a y- t o- d a y  a c t i v i t i e s  a s  a 

p e d i a t r i c  n e u r o l o g i s t ,  d o  you f i n d  c h i l d r e n  who s u f f e r  

1 1  f rom c h r o n i c  c o n d i t i o n s ?  

/ 1 A .  Yes. 

Q. I n  r e s p o n d i n g  t o  my q u e s t i o n  j u s t  now w i t h  a " y e s " ,  !I 
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" c h r o n i c " .  

I n  my p r a c t i c e  as  a p e d i a t r i c  n e u r . o l o g i s t ,  d e a l i n g  w i t 1  

t h e  term " c h r o n i c "  and  " c h r o n i c  d i s e a s e s "  is  o n e  of 

l o n g - s t a n d i n g .  

Share  w i t h  u s  D r .  C h a l h u b ' s  d e f i n i t i o n  of t h e  t e r m  

d y s m o r p h o l o g y  . 
Well, you  know, a g a i n ,  w i t h  t h e  same u n d e r s t a n d i n g  t h a t  

I ' m  n o t  sure  w h a t  y o u ' r e  r e f e r r i n g  t o ,  b u t  i n  

d y s m o r p h o l o g y  a s  I d e f i n e  i t  i n  t h e  p r a c t i c e  of 

p e d i a t r i c  n e u r o l o g y  i n  p a t i e n t s  t h a t  I see ,  a r e  

f e a t u r e s  which  a r e  f o u n d  i n  i n d i v i d u a l s  which  are  i n  

e x c e s s  of w h a t  o n e  would c o n s i d e r  t o  be  normal f o r  t h a t  

i n d i v i d u a l  i n  terms of r ace ,  sex ,  and  a g e .  

U s i n g  t h e  d e f i n i t i o n  you h a v e  j u s t  p r o v i d e d  f o r  u s ,  

would t h e  term " d y s m o r p h o l o g y "  h a v e  a n y  r e l a t i o n s h i p  t c  

t h e  b r a i n  i m p a i r m e n t  t h a t  N a t h a n  A l l e y  s u f f e r s  f r om?  

No, I d o  n o t  t h i n k  N a t h a n  A l l e y  h a s  a d y s m o r p h i c  

synd rome .  

Do you i n  y o u r  d a y- t o- d a y  p r a c t i c e  a s  a p e d i a t r i c  

n e u r o l o g i s t  and  i n  you r  p r a c t i c e  of m e d i c i n e  u s e  

d i f f e r  e n  t i a l  d i a g n o s e s ?  

Yes. 

Would you share  w i t h  t h e  C o u r t  and j u r y  D r .  C h a l h u b ' s  

d e f i n i t i o n  of w h a t  a d i f f e r e n t i a l  d i a g n o s i s  i s ,  p l e a s e ?  

D i f f e r e n t i a l  d i a g n o s i s  i s  a l i s t  of e t i o l o g i e s  t h a t  one  
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a r r i v e s  a t  i n  a p r o s p e c t i v e  manner  a f t e r  h a v i n g  had  t h e  

o p p o r t u n i t y  t o  o b t a i n  a h i s t o r y ,  a p h y s i c a l ,  a s s e s s  t h e  

t e m p o r a l  p r o f i l e ,  p lace  i n t o  c o n t e x t  t h e  p a t h o l o g i c a l  

e n t i t y ,  and  t h e n  g i v e  a n  e s t i m a t i o n  t o  t h e  b e s t  o f  h i s  

a b i l i t y  t h e  d i s e a s e s  w h i c h  may e x i s t  a t  t h a t  p a r t i c u l a l  

l o c a t i o n  i n  t i s s u e  i n  c o n c e r t  w i t h  t h e  t e m p o r a l  p r o f i l e  

and  t h e  p r e s e n t a t i o n ,  

C o u l d  I a s k  y o u ,  D o c t o r ,  when you  s p e a k ,  t o  b e n e f i t  t he  

c o u r t  r e p o r t e r ,  i f ,  . i n s t e a d  of s p e a k i n g  down w i t h  y o u r  

hand  o v e r  t h e  s i d e  of y o u r  f a c e  -- because I saw her 

h a v i n g  g r e a t  dea l  of d i f f i c u l t y  t r y i n g  t o  wr i t e  down 

w h a t  you  were s a y i n g .  I t  would h e l p  u s  a l l .  We w a n t  

a n  a c c u r a t e  r e c o r d .  

I ' l l  b e  happy t o .  

I d o n ' t  d o  t h a t  t o  e m b a r r a s s  y o u ;  I d o  t h a t  s o  t h a t  w e  

h a v e  a c lear  r e c o r d .  

N o w ,  i n  y o u r  a n s w e r ,  you  . u sed  t h e  term i n  a 

" p r o s p e c t i v e  m a n n e r " .  

p h r a s e ,  " p r o s p e c t i v e  m a n n e r " .  

Well, when y o u ' r e  d o i n g  a d i f f e r e n t i a l  d i a g n o s i s  o f  a 

p a t i e n t  -- and  a s  I p r e f a c e d  t h e  q u e s t i o n  i n  t h e  

p r a c t i c e  of p e d i a t r i c  n e u r o l o g y  -- o n e  w i l l  see and  

e v a l u a t e  a c e r t a i n  number of f a c t s ,  and t h e n  i n  a -- 
o f f e r ,  b a s e d  on a l l  of t h e  t h i n g s  t h a t  I sa id  b e f o r e ,  

l i s t  of p o s s i b l e  e t i o l o g i e s  t h a t  may e x i s t .  

T e l l  me w h a t  you mean by t h a t  

a 
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And t h a t ' s  p r o s p e c t i v e  b e c a u s e  a t  t h a t  p o i n t  t h e n  

o n e  g o e s  o u t  t o  se t  a b o u t  e i t h e r  o r d e r i n g  t e s t s ,  

o b t a i n i n g  f u r t h e r  i n f o r m a t i o n  t o  e i t h e r  i n c l u d e  o r  

e x c l u d e  t h o s e  d i a g n o s e s .  

I n  y o u r  c a p a c i t y  as  a p r o f e s s i o n a l  w i t n e s s  when y o u ' r e  

r e t a i n e d  t o  s e r v e  i n  a m e d i c a l / l e g a l  case and  you  

r e c e i v e  c h a r t s  o r  you  rece ive  f i l e s ,  d o  you  u n d e r t a k e  

i n  t h a t  c a p a c i t y  -- w h i c h  i s  away f r o m  t h e  c l i n i c a l  

p e d i a t r i c  n e u r o l o g y  s i d e  -- d o  you  u n d e r t a k e  t o  a r r i v e  

a t  a d i f f e r e n t i a l  d i a g n o s i s ?  

MR. GOZA: L e t  m e  j u s t  o b j e c t  t o  t h e  e x t e n t  

we t re  t a l k i n g  a b o u t  a p r o f e s s i o n a l  w i t n e s s .  I ' m  

s u r e  it  was a s l i p  o f  t h e  t o n g u e ,  a n d  I ' l l  o b j e c t  

t o  t h e  u s e  o f  t h e  f o r m  o f  t h a t  -- 
MR. BARTIMUS: L e t  m e  make t h e  r e c o r d  

a b u n d a n t l y  c l e a r .  I t  was n o t  a s l i p  o f  t h e  

t o n g u e .  I t  was t o t a l l y  d i r e c t e d  t o  D r .  Cha,..ub -- 
MR. GOZA: Well, i f  i t  was t o t a l l y  d i r e c t e d  

t o  D r .  C h a l h u b ,  t h e n  l e t  m e  o b j e c t  t o  t h e  f o r m  of 

t h e  q u e s t i o n  a s  b e i n g  a r g u m e n t a t i v e .  

(By M r .  B a r t i m u s )  Go a h e a d ,  D o c t o r .  

Okay, I d o n ' t  -- you  know, I d o  t a k e  o b j e c t i o n  t o  t h e  

term, a s  I ' m  a p r a c t i c i n g  p h y s i c i a n  and I ' v e  g i v e n  you 

my t h o u g h t s  c o n c e r n i n g  p h y s i c i a n ' s  r e v i e w i n g  c h a r t s  

b e f o r e  e 
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So,  based on  t h a t  c o n t e x t ,  when I d e c i d e  t o  r e v i e f  

a c h a r t  o r  a se t  o f  f a c t s  f o r  a n  i n d i v i d u a l ,  t h e n  -- 
a n d  t h i s  d e p e n d s  o n  w h a t  is a s k e d .  I f  I ' m  asked t o  

s a y  i s  t h i s  -- w h a t  i s  t h e  matter w i t h  t h i s  c h i l d ,  t h e ]  

I w i l l  d o  t o  t h e  b e s t  o f  my a b i l i t y  by o b t a i n i n g ,  

a g a i n ,  t h e  h i s t o r y ,  t h e  temporal p r o f i l e ,  t h e  

l a b o r a t o r y  s t u d i e s ,  t h e  p h y s i c a l  e x a m i n a t i o n ,  a t  

d i f f e r e n t  p o i n t s ,  d e p e n d i n g  on  t h e  i n f o r m a t i o n  t h a t ' s  

r e c e i v e d ,  t r y  t o  m a k e  a n  a s s e s s m e n t  of  t h a t .  

And i n  t h a t  c a p a c i t y  w i l l  maybe a t  t h a t  time f o r m  

I t  may o r  may n o t  a g r e e  w i t 1  a d i f f e r e n t i a l  d i a g n o s i s .  

w h a t  a l r e a d y  e x i s t s .  

B u t  t h e n ,  b a s e d  on w h a t  I f u r t h e r  n e e d  i n  terms of 

e i t h e r  f u r t h e r  s t u d i e s ,  a n  e x a m i n a t i o n  f i r s t h a n d  t o  

f u r t h e r  c o n f i r m  my t h o u g h t s  i n  t h a t  s i t u a t i o n  -- i f  

t h a t ' s  a l l o w e d  -- w i l l  t h e n  g o  f r o m  t h a t  p o i n t ,  

I n  t h e  case of  w h i c h  y o u ' v e  bepn  r e t a i n e d  h e r e  by t h e  

d e f e n s e ,  Na than  A l l e y ,  d i d  y o u  u t i l i z e  a d i f f e r e n t i a l  

d i a g n o s i s  m e t h o d o l o g y ?  

I n  terms of w h a t ?  

I n  a r r i v i n g  a t  t h e  e t i o l o g y  f o r  h i s  b r a i n  i m p a i r m e n t .  

Yes. 

Would you  s h a r e  w i t h  t h e  C o u r t  and  j u r y  Dr. C h a l h u b ' s  

d e f i n i t i o n  of a n e o n a t e ?  

A n e o n a t e  i s  a n  i n d i v i d u a l  t h a t  i s  f r o m  zero t o  29 o r  
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30  d a y s .  

And y o u ' r e  f a m i l i a r  w i t h  t h e  term " l a b o r  a n d  d e l i v e r y " ,  

a r e  you n o t ?  

Yes. 

And c o u l d  we h a v e  Dr. C h a l h u b ' s  d e f i n i t i o n  of  a 

p e r  i n a t e ?  

Well, a g a i n ,  t h a t  v a r i e s  a n d  -- i n  terms of  who y o u  

r e a d ,  who you accept  -- a n d  i t  v a r i e s  a t  d i f f e r e n t  

times -- c e r t a i n l y ,  i n  my e d u c a t i o n  as  t o  w h a t  I ' v e  

a c c e p t e d .  

So ,  a t  t h e  p r e s e n t  t ime, you  know, my d e f i n i t i o n  

is f r o m  28 w e e k s  t o  7 d a y s .  

From b i r t h  t o  s e v e n  d a y s  would  b e  w h a t  -- 
T h a t ' s  a n e o n a t e .  

T h a t ' s  a n e o n a t e .  

From 7 d a y s  t o  28 d a y s ,  wou ld  t h a t  b e  a n  o v e r l a p ,  

t h e n ,  b e t w e e n  p e r i n a t e  -- 
NO -- 
You s a i d  28 weeks t o  7 d a y s .  

T h a t ' s  c o r r e c t .  

MR. G O Z A :  Is t h e  p e r i n a t e .  

28 weeks of g e s t a t i o n  -- 
(By Mr. Bar t imus)  Oh,  I ' m  s o r r y ,  you  d i d n ' t  e x p l a i n  

t h a t .  

S o r r y .  
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And a n e o n a t e  would  t h e n  be f r o m  7 d a y s  t o  2 8 ,  o r  would  

t h a t  a l s o  b e  i n c l u s i v e ,  t h e n ,  f r o m  b i r t h  t o  28  d a y s ?  

No, b i r t h  t o  29 o r  3 0  d a y s .  A g a i n ,  d e p e n d i n g  o n  who 

y o u  read. 

So,  t h e r e ' s  a n  o v e r l a p  i n  t e r m i n o l o g y  -- a g a i n ,  

d e p e n d i n g  o n  who you read -- b e t w e e n  i d e n t i f i c a t i o n  of  

a n e o n a t e  a n d  a p e r i n a t e  f r o m  b i r t h  t o  7 d a y s ?  

I t h i n k  t h e r e ' s  a g r e a t  d e a l  of  d i f f e r e n c e  i n  

t e r m i n o l o g y .  And w h a t  we t r y  t o  do i n  terms o f  

i n d i v i d u a l s  r e f e r r i n g  t o  i t  is  j u s t  t o  s t a t e  w h a t  

y o u ' r e  t a l k i n g  a b o u t  a n d  n o t  t r y  t o  use a d e f i n i t i o n  -- 
o r  term, e x c u s e  me. 

You f l e w  up  h e r e  Eas t  n i g h t ?  

Yes. 

And a r e  you making  c h a r g e s  f r o m  t h e  time you  g o t  o n t o  

t h e  a i r p l a n e  u n t i l  t h e  time you  g e t  home? 

No. 

Have you  c h a n g e d  y o u r  m e t h o d o l o g y  o f  c h a r g i n g  f r o m  

p o r t a l  t o  p o r t a l ?  

No. 

You u n d e r s t a n d  t h e  t e r m i n o l o g y  " p o r t a l  t o  p o r t a l  ", 

d o  you n o t ?  

I t h i n k  I d o .  

Would you  e x p l a i n  f o r  t h e  b e n e f i t  of t h e  C o u r t  a n d  

j u r y ,  D o c t o r ,  how you c o n d u c t  y o u r  p e d i a t r i c  n e u r a l  
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You mean j u s t  i n  g e n e r a l ,  t h a t  I do  e v e r y  day ,  

p r a c t i c e ?  

Yes, s i r .  

I w i l l ,  i f  a l l o w e d ,  t ake  a h i s t o r y  and p h y s i c a l ,  a n d  

t r y  t o  o b t a i n  a l l  of t h e  f a c t s  t h a t  I c a n ,  t r y  t o  

o b t a i n  a l l  t h e  p r e v i o u s  r e c o r d s  p e r t a i n i n g  t o  t h a t  

s i t u a t i o n  t h a t  I c a n .  

Then o n c e  I f e e l  c o m f o r t a b l e  w i t h  a t  l e a s t  t h e  

a v a i l a b l e  h i s t o r y  and t e m p o r a l  p r o f i l e ,  I examine  a 

c h i l d .  

And I w i l l  do a g e n e r a l  p h y s i c a l  e x a m i n a t i o n .  

Then a n e u r o l o g i c a l  e x a m i n a t i o n  which  e n c o m p a s s e s  a n  

e x a m i n a t i o n  of t h e  c r a n i a l  n e r v e s ,  t h e  mo to r  s y s t e m ,  

c o o r d i n a t i o n ,  s e n s a t i o n .  

And t h e n  t r y  t o  f o r m u l a t e  a n  o p i n i o n ,  

You u sed  t h e  term " t e m p o r a l  p r o f i l e " .  F o r  u s  l a y  

p e o p l e ,  c o u l d  you t e l l  u s  w h a t  y o u  mean by t h a t ?  

T h a t ' s  j u s t  how t h i n g s  d e v e l o p  o v e r  time. 

T-e-m-p-o-r-a-l? 

T h a t ' s  c o r r e c t .  

As opposed  t o  any  a n a t o m i c a l  t e m p l e .  I d i d n ' t  

u n d e r s t a n d  when you were t e m p o r a l  -- 
"Tempora l  I' means time + 

I u n d , e r s t a n d  t h a t  now. I d i d n ' t  h e a r  c l e a r l y  w h a t  word 
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you  were u s i n g .  I. a l s o  w a n t e d  t o  m a k e  su re  t h a t  t h e  

r e c o r d  was c l e a r .  

I '  

Do you s t i l l  r e s ide  a t  2 1 0  Woodlands  Avenue? 

A .  Yes. 

Q .  I t ake  i t ,  y o u  now l i v e  i n  M o b i l e  and  h a v e  s i n c e  when? 

A. 1 9 7 8 .  
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Q .  One of  t h e  r e a s o n s  you  l e f t  A r k a n s a s  was y o u  w a n t e d  t o  

go  i n t o  p r i v a t e  p r a c t i c e ?  

A.  Yes. 

7 

8 

9 

t o  -- i f  you c a n  be  more s p e c i f i c  a b o u t  t h a t .  I 

t h i n k  t h e  q u e s t i o n  i s  v a g u e  and a m b i g u o u s .  

MR. BARTIMUS: H e  knows i t  is. H e  knows h e ' s  

t e s t i f i e d  t o  t h a t .  

Q .  One of  t h e  r e a s o n s  you  l e f t  A r k a n s a s  was y o u  w a n t e d  t o  

go  i n t o  p r i v a t e  p r a c t i c e ?  

A.  Yes. 
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11 
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Q. One of  t h e  r e a s o n  you  l e f t  A r k a n s a s  was y o u  j u s t  d i d n ' t  

l i k e  t h e  Midwes t?  

MR. G O Z A :  L e t  m e  o b j e c t  t o  t h e  q u e s t i o n  a s  

18 

19 

30 

PI 

22  I 

THE WITNESS: C e r t a i n l y .  

Q .  (By Mr. B a r t i m u s )  I s n ' t  o n e  of t h e  r e a s o n s  you l e f t  

because you j u s t  p l a i n  d i d n ' t  l i k e  t h e  M i d w e s t ?  

A .  No, t h a t ' s  i n c o r r e c t  s t a t e m e n t  o f  mine .  

You know, my p r e f e r e n c e  was, s i n c e  I was r a i sed  i n  

F l o r i d a  and l i v e d  on t h e  Gu l f  c o a s t ,  t h a t  I p r e f e r r e d  
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of  f o n d  m e m o r i e s .  I had  e n j o y m e n t  d u r i n g  t h a t  p e r i o d .  

A l s o ,  my w i f e  l i v e s  i n  G e o r g i a ,  a n d  we w a n t e d  a 

m u t u a l l y  c l o s e  l o c a t i o n .  And I t e s t i f i e d  t o  t h a t .  

One of t h e  r e a s o n s  y o u  l e f t  A r k a n s a s  was because you 

c o u l d n ' t  g e t  t h e  c h a i r m a n s h i p  down t h e r e ,  i s n ' t  t h a t  

t r u e ?  

No, t h a t  is  n o t  t r u e .  

Was t h e  f a c t  t h a t  y o u  c o u l d n ' t  g e t  t h e  c h a i r m a n s h i p  

t h e  d e p a r t m e n t  of n e u r o l o g y  a t  A r k a n s a s ,  was t h a t  

i n c l u d e d  i n  y o u r  d e c i s i o n  t o  l e a v e  A r k a n s a s ?  

C o u l d  I see w h e r e  y o u ' r e  r e a d i n g  f rom?  

No, s i r .  

Can you answer  my q u e s t i o n ?  

MR. G O Z A :  L e t  m e  o b j e c t  t o  t h e  q u e s t i o n .  

t h i n k  i t ' s  v a g u e ,  " i n c l u d e d "  w i t h i n  -- 
MR. B A R T I N U S :  Read i t  back.  

a t  

I 

(Whereupon t h e  p e n d i n g  q u e s t i o n  was r e a d  back 

by t h e  R e p o r t e r .  "QUESTION: Was t h e  f a c t  t h a t   yo^ 

c o u l d n ' t  g e t  t h e  c h a i r m a n s h i p  a t  t h e  d e p a r t m e n t  of 

n e u r o l o g y  a t  A r k a n s a s ,  was  t h a t  i n c l u d e d  i n  y o u r  

d e c i s i o n  t o  l e a v e  A r k a n s a s ? ' )  

T h a t ' s  y o u r  q u e s t i o n  now? 

(By Mr. B a r t i m u s )  Yes, s i r .  

A s  I h a v e  s t a t e d  -- a n d  I t h i n k  t h e  d e p o s i t i o n  t h a t  

y o u ' r e  r e a d i n g  i n  ,-- I w i l l  s t a t e  a g a i n ,  my d e c i s i o n  t o  
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1eav.e Arkansas a f t e r l a d o  y e a r s  was based o n  m u l t i p l e  

f a c t o r s .  And I ' v e  a l r e a d y  g i v e n  y o u  some of t h e  

f a c t o r s .  

The o t h e r  was t h a t  p h i l o s o p h i c a l l y  I d i d  n o t  f e e l  

t h a t  t h e  d i r e c t i o n  of n e u r o l o g y  a t  t h e  U n i v e r s i t y  of 

A r k a n s a s  was g o i n g  i n  t h e  d i r e c t i o n  t h a t  I w i s h e d  t o  

c o n t i n u e  a t  t h a t  time. I t h o u g h t  i t  would  t a k e  t o o  

much t i m e  t o  d e v e l o p  t h e  s k i l l s  and  t e c h n i q u e s  t h a t  I 

f e l t  were n e c e s s a r y  a n d  wasn ' . t  w i l l i n g  t o  w a i t  t h a t  

l e n g t h  of  t i m e .  

P r i o r  t o  y o u r  l e a v i n g ,  j u s t  p r i o r  t o  y o u r  l e a v i n g ,  d i d  

you  f e e l  P i k e  t h a t  you  were c l o s e  t o  a s c e n d i n g  t o  t h e  

p o s i t i o n  of d e p a r t m e n t  c h a i r m a n ?  

I h a v e  n o  way t o  assess  t h a t .  

C o u l d  we p l e a s e  h a v e  Dr. C h a l h u b ' s  d e f i n i t i o n  of t h e  

term i n t r a u t e r i n e  h y p o x i a ?  

T h a t ' s  lack of o x y g e n  i n  t h e  u t e r u s .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d  . ) 
:riR. B A R T I N U S :  Could y o u  read h i s  answer  back  

o n e  more  t ime? 

(Whereupon t h e  p r e c e d i n g  answer  was r e a d  back 

by t h e  R e p o r t e r .  " ANSWER:  T h a t ' s  l a c k  of oxycjen 

i n  t n e  u t e r u s .  ' I )  

(By :$!r. Ba r t i i nus )  Are you  s t i l l  a f f i l i a t e d  w i t h  t h e  
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A l b e r t  Brewer C e n t e r ?  I 
Yes. 

What is y o u r  c a p a c i t y  a t  t h e  A l b e r t  Brewer C e n t e r ?  

T h e i r  n e u r o l o g i c a l  c o n s u l t a n t  a n d  t h e  i n d i v i d u a l  t h a t  

g i v e s  t h e i r  r e s i d e n t s  n e u r o l o g i c a l  care.  

Is i t  a h o s p i t a l ?  

No, i t  is a c h r o n i c  care  f a c i l i t y .  

And how many beds?  

I r e a l l y  d o n ' t  know. 

Less t h a n  f i f t y ?  

No, I t h i n k  i t ' s  more  t h a n  f i f t y .  

Is i t  J A C Y  a c c r e d i t e d ?  

I h o n e s t l y  d o n ' t  know. I t h i n k  i t  -- I d o n ' t  know -- 
i t ' s  a s t a t e  f a c i l i t y  t h a t  is  i n  t h e  s t a t e  of Alabama. 

They h a v e  b e e n  u n d e r  f e d e r a l  c o u r t  s c r u t i n y  f o r  a 

l o n g  t i m e .  I would  t h i n k  t h a t  i t  h a s  t h e  a c c r e d i t a t i o c  

t h a t  i t  n e e d s ,  y e s .  

You p r a c t i c e  i n  N e u r o l o g y  C e n t e r ,  P . C . ,  w i t h  some o t h e r  

n e u r o l o g i s t s ,  d o  you  n o t ?  

Yes. 

And d o e s  y o u r  e n t i r e  c o r p o r a t i o n  h e l p  s e r v e  t h e  A l b e r t  

B c ewer Cen t e r  ? 

Yo. 

Are you t h e  o n l y  o n e  i n  y o u r  g r o u p  t h a t  d o e s  t h a t ?  

Yes 
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Are y o u r  s e r v i c e s  r equ i red  o n  a r o u t i n e  bas is ,  t o  where 

y o u  g o  o n e  d a y  a w e e k ,  o r  i s  i t  a s- n e e d e d  bas i s?  

No, i t ' s  o n e  d a y  a w e e k .  I t ' s  n o t  t h e  w h o l e  d a y .  I 

go o u t  t h e r e  a n d  see w h a t  t h e  p r o b l e m s  a re .  

And does t h a t  p r e d o m i n a n t l y  i n v o l v e  c h i l d r e n  o r  a d u l t s  

o r  b o t h ?  

They h a v e  a m i x t u r e  of  i n d i v i d u a l s .  

So ,  i t  c a n  b e  b o t h  c a t e g o r i e s ,  I t a k e  i t?  

Yes. I t ' s  a c h r o n i c  care f a c i l i t y .  And t h e  d e f i n i t i o r :  

t o  be  a d m i t t e d  t o  t h e  A l b e r t  Brewer C e n t e r  is  d a n g e r o u :  

t o  y o u r s e l f  o r  t o  t h e  communi ty .  And t h e y ' r e  u s u a l l y  

i n d i v i d u a l s  t h a t  a r e  re ta rded  a g g r e s s i v e  a n d  h a v e  

n e u r o l o g i c a l  p r o b l e m s  e 

Is N a t h a n  A l l e y  r e t a r d e d ?  

I d o n '  t know. 

V i l l a  Mercy ( p h o n e t i c ) ,  now, w h a t  i s  V i l l a  Mercy?  

V i l l a  Mercy is a -- w e l l ,  I d o - n ' t  know w h a t  i t  e x a c t l y  

d o e s  now. i t ' s  g o n e  u n d e r  a number of c h a n g e s .  I t  is  

a f a c i l i t y  i n ,  I b e l i e v e ,  F a i r h o p e  o r  Daphne ,  Alabama, 

wh ich  h a s  b e e n  a n u r s i n g  home a t  t i n e s ,  a h o s p i c e  a t  

times, a f a c i l i t y  w h i c h  cares  f o r  v a r i o u s  t y p e  of  

i n d i v i d u a l s  w i t h  c h r o n i c  p r o b l e m s ,  and  some w i t h  a c u t e  

p r o b l e m s .  And wha t  i t s  f u n c t i o n  i s  r i g h t  now, I r e a l l y  

d o n ' t  know. 

Are you a f f i l i a t e d  w i t h  V i l l a  Mercy?  
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I see p a t i e n t s  t h e r e  a n d  a d m i t  p a t i e n t s  t h e r e ,  y e s .  

On w h a t  t y p e  o f  f r e q u e n c y ?  

I t  j u s t  d e p e n d s .  

How many p a t i e n t s  d o  y o u  h a v e  t h e r e  now? 

You d o n ' t  h a v e  a n y  p a t i e n t s  t h e r e  -- I mean,  I d o n ' t  

h a v e  any  p a t i e n t s  t h e r e  i n  terms t h a t  I w i l l  recommend 

t h e y  b e  a d m i t t e d ;  t h e y ' r e  cared f o r  by t h e  p h y s i c i a n s  

who a r e  r e t a i n e d  t h e r e .  

I see. So, when y o u  s a y  " I  admi t  p a t i e n t s " ,  y o u  r e fe r  

p a t i e n t s  t o  b e  a d m i t t e d  -- 
Yes, t h a t ' s  -- 
-- a s  o p p o s e d  t o  b e i n g  a n  a d m i t t i n g  p h y s i c i a n  a s  t h a t  

term is g e n e r a l l y  u s e d  i n  m e d i c i n e ?  

Well, n o ,  1 t h i n k  t h a t  t h e  way t h e y  work t h a t  is  t h a t  

you  may be t h e  a d m i t t i n g  p h y s i c i a n ,  b u t  t h e  e v e r y d a y  

c a r e  is  cared f o r  by t h e i r  p h y s i c i a n s  who s p e n d  t h e  

time t h e r e .  

I see. D i d  you  h a v e  a n y  r o u t i n e  w h e r e  y o u  go  t o  V i l l a  

Mercy o n e  d a y  a w e e k  o r  -- 
No, I o n l y  g o  t h e r e  i f  my p a t i e n t  o r  t h e  o n e  t h a t  I ' m  

r e s p o n s i b l e  f o r  h a s  n e e d .  

The R o t a r y  Rehab  C e n t e r ,  a r e  you s t i l l  a f f i l i a t e d  w i t h  

t h a t  f a c i l i t y ?  

I d o n ' t  u n d e r s t a n d  w h a t  you  mean by " a f f i l i a t e d "  w i t h  

i t .  
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A l l  r i g h t .  

MR. BARTIMUS: 1'11 w i t h d r a w  t h e  q u e s t i o n .  

(By Mr. B a r t i m u s )  What is t h e  R o t a r y  Rehab C e n t e r ?  

The R o t a r y  Rehab C e n t e r  is a d i v i s i o n  of  t h e  M o b i l e  

I n f i r m a r y ,  w h i c h  is t h e i r  p h y s i c a l  t h e r a p y  

d e v e l o p m e n t a l  d i s a b i l i t i e s  s e c t i o n  of G u l f  H e a l t h  

C o r p o r a t i o n  a n d  t h e  M o b i l e  I n f i r m a r y .  

Do y o u  h a v e  s t a f f  p r i v i l e g e s  a t  t h e  M o b i l e  I n f i r m a r y ?  

Yes. 

I n  w h a t  c a p a c i t y ?  

You mean w h a t  a r e  t h e  s t a f f  p r i v i l e g e s  i n ?  

F u l l ,  a r e  t h e y  f u l l .  s t a f f  p r i v i l e g e s  -- 
Oh, y e s .  

-- o r  c o u r t e s y  o r  p r o v i s i o n a l  -- 
I t ' s  o n  t h e  a c t i v e ,  f u l l  s t a f f .  

What o t h e r  f a c i l i t i e s  d o  you  h a v e  

p r i v i l e g e s  b e s i d e s  t h e  M o b i l e  ' Inf 

f u l l  a c t i v e  s t a f f  

r m a r y ?  

The U n i v e r s i t y  of S o u t h  Alabama M e d i c a l  C e n t e r ,  

P r o v i d e n c e  H o s p i t a l ,  Knol lwood H o s p i t a l ,  

K-n-o-1-1-w-0-04, S p r i n g  H i l l .  h l e m o r i a l ,  C h a r t e r  

S o u t h l a n d .  I b e l i e v e  t h a t ' s  a l l .  

Is t h e r e  o n e  f a c i l i t y  where y c u  d o  more of y o u r  

p r a c t i c e  t h a n  t h e  o t h e r s ?  

Yes 

X h i c h  o n e  wouid t h a t  b e ,  p l e a s e ?  
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The M o b i l e  I n f i r m a r y  . 
How l a r g e  a f a c i l i t y  is t h a t ,  p l ea se?  

I b e l i e v e  i t ' s  a b o u t  e i g h t  h u n d r e d  b e d s .  

W h i l e  you  were a t  t h e  N a t i o n a l  I n s t i t u t e  of H e a l t h ,  

y o u r  r e s e a r c h  was m o s t l y  i n  t h e  a r ea  o f  b i o l o g y ,  w a s n ' t  

i t?  

T h a t  i s  c o r r e c t .  

The b r a i n  i m p a i r m e n t  t h a t  N a t h a n  A l l e y  h a s  t h a t  y o u ' v e  

i n d i c a t e d  -- a t  l e a s t  t h a t  h e  h a s  some b r a i n  

i m p a i r m e n t- -  was t h a t  i n  a n y  way caused o r  c o n t r i b u t e d  

t o  b e  c a u s e d  by a n y  t y p e  of v i r u s ?  

No, n o t  i n  my o p i n i o n .  

You h a v e  h e l d  y o u r s e l f  o u t  i n  t h e  p a s t  a s  h a v i n g  a 

g r e a t  d e a l  o f  n e u r o r a d i o l o g y  t r a i n i n g .  

Where i s  t h a t  d o c u m e n t e d ?  

Do y o u  h a v e  a g r e a t  d e a l  o f  n e u r o r a d i o l o g y  t r a i n i n g ?  

I b e l i e v e  I h e l d  m y s e l f  o u t  i n  t h e  p a s t  a s  b e i n g  

t r a i n e d  a s  a n e u r o l o g y  r e s i d e n t  a n d  h a v i n g  a number o f  

m o n t h s  i n  n e u r o r a d i o l o g y ,  a n d  c o n t i n u e  t o  b e  c u r r e n t  

and  -- on a c l i n i c a i  b a s i s  -- i n  t h i s  a r ea .  

Do y o u  b e l i e v e  t h a t  y o u  h a v e  a g r e a t  d e a l  of e x p e r t i s e  

w i t h i n  t h e  a r e a  of  n e u r o r a d i o l o g y ?  

Wel l ,  I d o n ' t  know w h a t  y o u  mean by a " g r e a t  d e a l  o f  

e xpe r t i s e " a 

Do you  c o n s i d e r  y o u r s e l f  a n  exper t  i n  n e u r o r a d i o l o g y ?  
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No. 

Do y o u  b e l i e v e  t h a t  you  h a v e  more e x p e r i e n c e  r e a d i n g  C'1 

i n f a n t  s c a n s  t h a n  m o s t  n e u r o r a d i o l o g i s t s ?  

The -- I h a v e  a g r e a t  d e a l  of e x p e r i e n c e  i n  r e a d i n g  

n e o n a t a l  CT scars .  

And, a g a i n ,  I d o n ' t  -- I c a n ' t  s p e a k  f o r  a l l  

n e u r o r  a d i o l o g i s  ts e 

If -- you  know, i f  you  t e l l  m e  who t h e y  a r e ,  t h e n  

I c a n  t e l l  you  w h e t h e r  I t h i n k  I h a v e  more e x p e r i e n c e  

t h a n  them. 

Who were t h e  p e r s o n s  o r  p e r s o n  most d i r e c t l y  

r e s p o n s i b l e  f o r  t h e  e v a l u a t i o n  of y o u r  p e r f o r m a n c e  a s  t 

r e s i d e n t  w h i l e  you were i n  S t .  L o u i s ?  

A g a i n ,  t h e r e  were a number of p e o p l e .  Dr. P h i l  Dodge,  

D r .  A r t h u r  P r i n s k i  ( p h o n e t i c )  , Dr. J o e l  V o l p e  

( p h o n e t i c ) ,  Dr. Darrel l  D a v i d o  ( p h o n e t i c ) ,  D r .  M a r v i n  

F i shman .  

Now, who i s  Dr. D a v i d o ,  was h e  a p e d i a t r i c  n e u r o l o g i s t :  

Yes. 

And was h e  o n e  of y o u r  educators?  

H e  was a member of t h e  f a c u l t y  of W a s h i n g t o n  

U n i v e r s i t y .  

And Dr. Codge ,  same c a p a c i t y ?  

T h a t  i s  c o r r e c t .  He was t h e  c h a i r m a n  of t h e  d e p a r t m e n l  

of  p e d i a t r i c s  and M a l l i n c k r o d t  p r o f e s s o r  of  n e u r o l o g y .  
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And w h a t  a b o u t  -- D r .  M a r v i n  F i s h m a n ?  

Yes. 

Who is h e ?  

He was a l s o  a s t a f f  f a c u l t y  member of t h e  -- of 

W a s h i n g t o n  U n i v e r s i t y .  

One of y o u r  t e a c h e r s ?  

Yes. 

Was P h l i  Dodge t h e  p e r s o n  d i r e c t l y  r e s p o n s i b l e  f o r  you:  

t r a i n i n g  a t  S t .  L o u i s ?  

Well, a g a i n ,  t h e  q u e s t i o n  i s  ha rd  t o  a n s w e r .  All o f  

t h e s e  p e o p l e  a r e  -- you  know, a r e  t h e r e .  

He's t h e  c h a i r m a n .  

A r t h u r  P r i n s k i ,  I t h i n k ,  a t  t h a t  t i m e  was i n  

c h a r g e  of c h i l d  n e u r o l o g y .  

So ,  u l t i m a t e l y ,  y e s ,  h e  was r e s p o n s i b l e .  

(Whereupon a s h o r t  recess  was t a k e n . )  

(By M r .  B a r t i m u s )  D o c t o r ,  we''ve t a k e n  a s h o r t  b r e a k .  

We're back i n  t h e  d e p o s i t i o n .  You u n d e r s t a n d  y o u ' r e  

s t i l l  u n d e r  o a t h ?  

T h a t  i s  c o r r e c t .  

You h a v e  p r o v i d e d  t e s t i m o n y ,  e i t h e r  by way of 

d e p o s i t i o n  o r  a t  t r i a l ,  i n  a number of s t a t e s  o u t s i d e  

of Alabama,  h a v e  you n o t ?  

Yes.  

T h a t  would i n c l u d e  A r k a n s a s ?  
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Yes. 

F1 o r  i d  a ?  

I t a k e  i t  back .  I n  A r k a n s a s ,  I'm n o t  sure  I t e s t i f i e d  

w i t h i n  t h a t  s t a t e .  I t e s t i f i e d  by v i d e o t a p e  

d e p o s i t i o n .  

T h a t ' s  a good p o i n t ,  l e t  me c l a r i f y  t h a t .  

You h a v e  p r o v i d e d  t e s t i m o n y  e i t h e r  by way of 

d e p o s i t i o n  o r  t r i a l  i n  cases a r i s i n g  i n  s t a t e s  o u t s i d e  

of Alabama.  

Yes, 

T h a t  would i n c l u d e  A r k a n s a s ,  would  i t  n o t ?  

Yes. 

K a n s a s ?  

Yes 

F l o r i d a ?  

Yes e 

M i s s i s s i p p i ?  

Yes 

G e o r g i a ?  

Yes. 

K e n t u c k y ?  

Yes.  

L o u i s i a n a ?  

Yes ,  I b e l i e v e  s o .  

And M i s s o u r i ?  
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I d o n ' t  know a b o u t  M i s s o u r i .  I ' d  j u s t  h a v e  t o  -- you 

know, i t  j u s t  d o e s n ' t  come t o  mind.  

Were you up here i n  J a n u a r y  f o r  a t r i a l ?  

Was t h a t  -- 
MR. GOZA:  Are you g e t t i n g  K a n s a s  and 

M i s s o u r i  mixed  u p ?  We're i n  Missour i .  

Okay, y e s .  I a p o l o g i z e  I t h o u g h t  -- 
(By Mr. B a r t i m u s )  No p r o b l e m .  

H o w  many times h a v e  you worked o r  b e e n  r e t a i n e d  bb 

t h e  f i r m  of S h u g h a r t ,  Thomson b K i l r o y ?  

I t h i n k  I made a l i s t  f o r  y o u ,  T h e s e  a r e  t h e  cases 

( i n d i c a t i n g  ) . 
Klamm, K - l - a - m - m  v e r s u s  B a t t y ;  i s  t h a t  L a r r y  B a t t y ?  

MR. G O Z A :  I t h i n k  t h a t ' s  r i g h t .  I t ' s  

B-a-  t- t- y  . 
MR. B A R T I M U S :  I t h i n k  t h a t ' s  r i g h t .  

MR. G O Z A :  I t h i n k  t h a t ' s  who i t  i s .  

(By M r .  B a r t i m u s )  C a r v e r  v e r s u s  B r a b y .  T h a t  was t h e  

case i n  J a n u a r y I  was i t  n o t ?  

Y e s .  

A l l e y  v e r s u s  M a r s t o n ,  t h i s  one. And C h a g i r a  ( p h o n e t i c )  

v e r s u s  McGuire. 

T h a t ' s  c o r r e c t .  

i4r. Goza seemed t o  p u l l  t h a t  o u t  of some s t a c k  o v e r  

t h e r e .  Have you made m e  any  o t h e r  l i s t s ?  
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A. Well, t h a t  d e p e n d s  on  w h a t  you w a n t  t o  know. 

Q .  Well, I d o n ' t  know. My q u e s t i o n  was: Did  you make me 

a n y  o t h e r  l i s t s ?  

MR. G O Z A :  You a s k e d  f o r  a l i s t  of t h i n g s  

t h a t  h e  r e v i e w e d  f o r  t h e  d e p o s i t i o n .  And I made 

t h e s e  -- 
THE WITNESS: T h o s e  a r e  t h e  l i s t .  

Q .  (By Mr. B a r t i m u s )  A n y t h i n g  e l s e  you wan t  t o  p r o v i d e  

m e ?  

MR. G O Z A :  You asked f o r  w h a t  I had i n  t e r n s  

of b i l l s  -- 
MR. B A R T I M U S :  Off  t h e  r e c o r d .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d .  1 

(Whereupon C h a l h u b  D e p o s i t i o n  E x h i b i t  Nos. 

1- 5 ,  1 0 / 3 0 / 8 7 ,  K S R ,  were marked f o r  

i d e n t i f i c a t i o n . )  

Q .  (By  M r .  B a r t i m u s f  D o c t o r ,  t h e  c o u r t  r e p o r t e r  h a s  

marked some s h e e t s  of p a p e r  t h a t  h a v e  b e e n  p r o v i d e d  t o  

m e  by b o t h  you and  c o u n s e l .  

And E would  l i k e  t o  go  t h r o u g h  t h o s e  and  h a v e  y o u  

i d e n t i f y  them f o r  t h e  C o u r t  and  j u r y ,  p l e a s e .  

II 
' i  
li 

C h a l h u b  D e p o s i t i o n  E x h i b i t  -- am I p r o n o u n c i n g  

you r  l a s t  name c o r r e c t l y ?  /I 
) I  
: ! A .  T h a t ' s  c o r r e c t .  
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Q .  Are you  aware of a n y  o t h e r  -- t h r o u g h  w h a t e v e r  s o u r c e- -  

a n y  o t h e r  e x p e r t s  who h a v e  been  r e t a i n e d  by P l a i n t i f f ,  

a r e  y o u  aware of  t h e  names of  a n y  o t h e r  e x p e r t s ?  

A.  No. 

Q .  C h a l h u b  D e p o s i t i o n  E x h i b i t  No. 3 ,  p l e a s e ?  

A .  You mean -- maybe I -- l e t  me t a k e  t h a t  b a c k .  You mean 

t h a t  i s  on t h i s  l i s t ?  I mean,  I d o n ' t  e v e n  know who 

t h e  o t h e r  e x p e r t s  a r e .  So,  I mean,  I c a n ' t  -- 
Q .  Okay,  t h a t  was my q u e s t i o n .  

A .  Okay. 

N O W ,  w h a t  -- 
Q. No. 3 ?  

A .  No. 3 is  w h a t  Mr. -- s i n c e  I c o u l d  n o t  remember t h e  

cases  t h a t  I was i n v o l v e d  w i t h  Mr. G o z a ' s  f i r m ,  I a s k e d  

him t o  g e t  t h o s e  f o r  m e .  And t h a t ' s  w h a t  t h a t  is .  
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Q. C h a l h u b  D e p o s i t i o n  E x h i b i t  No. 1, would  you  t e l l  u s ,  

p l e a s e ,  w h a t  t h a t  d o c u m e n t  e n t a i l s ?  

T h e s e  a r e  a l i s t  of  r e c o r d s  I r e v i e w e d  c o n c e r n i n g  t h i s  

p r e s e n t  case. 

A .  

Q .  C h a l h u b  D e p o s i t i o n  E x h i b i t  No. 2? I 

; I  ' I Q .  C h a l h u b  D e p o s i t i o n  E x h i b i t  No. 4? 
I 
I 

' ! A .  Yes, t h a t  i s  -- I t h i n k  i n  y o u r  N o t i c e  of D e p o s i t i o n ,  

I y o u  r e q u e s t e d  t h e  p r e v i o u s  b i l l s  t h a t  I h a d  s e n t  h i m  
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c o n c e r n i n g  t h i s  case. And t h a t ' s  w h a t  I p r o v i d e d  t o  

you. 

I h a d n ' t ,  b u t  h e  u n d e r s t a n d s  I l i k e  t o  ask t h a t  -- 
Oh, I'm s o r r y .  

-- a n d  t h a t  w i l l  s h o r t e n  i t  up  -- 
MR. GOZA: E x c u s e  me, h e  d i d  c a l l  me and  a s k  

me t h a t .  

(By M r .  B a r t i m u s )  C h a l h u b  D e p o s i t i o n  E x h i b i t  No. 5 ,  

please?  

Okay, And, by t h e  way, t h a t  was p r o v i d e d  by M r .  

G o z a ,  n o t  by m e  ( i n d i c a t i n g ) ,  

T h i s  i s  my -- j u s t  my m e e k  a t t e m p t  a t  n o t e s  t h a t  

I t o o k  t o d a y  w h i l e  e x a m i n i n g  N a t h a n  A l l e y .  

Taken c o n t e m p o r a n e o u s  w i t h  t h e  exam -- 
Yes. 

Do y o u  h a v e  any  a d d i t i o n a l  n o t e s  of any  n a t u r e  o r  

r e p o r t s  t h a t  y o u  h a v e  g e n e r a t e d  a n d  p r o v i d e d  t o  c o u n s e l  

r e l a t i n g  t o  t h i s  c a s e ?  

No. 

Have you p r o v i d e d  a n y  r e p o r t s  t o  c o u n s e l ?  

No, h e ' s  n o t  a s k e d .  

D e f e n s e  c o u n s e l  h a s  f i l e d  w i t h  t h e  C o u r t  a n d  p r o v i d e d  

u s  t h a t r  i n  naming y o u ,  t h e  g e n e r a l  n a t u r e  of y o u r  

s u b j e c t  ma t t e r  w i l l  be  i n  p a r t ,  a t  l e a s t ,  t h a t  N a t h a n  

a l l e y ' s  i n j u r i e s  were n o t  t i l e  r e s u l t  of trauma a t  
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t h e  r e s u l t  o f ?  

Well, i t ' s  my o p i n i o n  t h a t  N a t h a n  A l l e y  had  a p o s t e r i o r  

f o s s a  h e m o r r h a g e  a t  b i r t h  w h i c h  was a r e s u l t  of  -- 
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b i r t h .  ! 
You a r e  aware of  t h a t  -- 

Yes, t h a t  is  my o p i n i o n .  

Now, w e ' v e  t a l k e d  a b o u t  t h e  f a c t  N a t h a n  A l l e y  d o e s  h a v e  

some i n j u r y ,  h a s  a b r a i n  i m p a i r m e n t ?  
I 

w i t h i n  a r e a s o n a b l e  d e g r e e  of m e d i c a l  p r o b a b i l i t y  -- a n  

a r t e r i o v e n o u s  m a l f o r m a t i o n ,  c h o r o i d  p l e x u s  h e m o r r h a g e ,  

o r  a v e n o u s  i n f a r c t i o n .  I 

Was t h e r e  t h r e e  -- 
Yes. 

-- t r i a d  of t h i n g s ?  

T h a t ' s  c o r r e c t .  

AV m a l f o r m a t i o n ,  N o .  2 was w h a t ?  

C h o r o i d  p l e x u s  h e m o r r h a g e .  

O r  t h r e e ?  

A v e n o u s  i n f a r c t i o n .  

Do you  know w h i c h  of t h o s e  t h r e e  i t  was? 

N O ,  t h e r e ' s  n o  way f o r  me t o  t e l l .  

I s  o n e  more  l i k e l y  t h a n  t h e  o t h e r ?  

I would t h i n k  t h e  f o u r t h  v e n t r i c u l a r  c h o r o i d  p l e x u s  
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h e m o r r h a g e  o r  a r t e r i o v e n o u s  m a l f o r m a t i o n  is  more 

l i k e l y .  

And o n  w h a t  f a c t s  d o  y o u  b a s e  t h i s  o p i n i o n  t h a t  t h e  

p o s t e r i o r  f o s s a  h e m o r r h a g e  e x i s t e d  a t  t h e  time of b i r t l  

f r o m  an  e t i o l o g y  of t h o s e  t h r e e  s o u r c e s ,  o n e  o r  t h e  

o t h e r ?  

I ' m  s o r r y ,  I d o n ' t  u n d e r s t a n d  t h a t  q u e s t i o n .  

S u r e .  B o t t o m  l i n e  is: What d o  you  base t h a t  o n ?  

N o ,  I j u s t  d i d n ' t  u n d e r s t a n d  a l l  of y o u r  o t h e r  

s t i p u l a t i o n s ,  e x c u s e  me. 

Well, I ' m  j u s t  t r y i n g  t o  -- 

I b a s e  t h a t  o n  -- 
B e l i e v e  me, I ' m  t r y i n g  t o  m a k e  my q u e s t i o n s  a s  c l e a r  a! 

I p o s s i b l y  c a n  -- 
I hope  I ' m  t r y i n g  t o  m a k e  my a n s w e r s  c l e a r .  

Well, s o  f a r  we're d o i n g  j u s t  f i n e .  

Good. 

Of t h e  t h r e e  t h i n g s  y o u  j u s t  named, d o  y o u  b e l i e v e  t h a i  

t h e y  were m u t u a l l y  e x c l u s i v e  o f  e a c h  o t h e r ,  o r  d o  you 

t h i n k  t h e y  may h a v e  e x i s t e d  i n  c o m b i n a t i o n ?  

O h ,  n o ,  t h o s e  a r e  t h r e e  s e p a r a t e  p a t h o l o g i c a l  e n t i t i e s ,  

o k a y ?  

Y o u ' r e  n o t  t r y i n g  t o  s u g g e s t  t h a t :  maybe two of  t h e  

t h r e e  e x i s t e d .  I t  was e i t h e r  1, 2 o r  3. 

Yell., I c a n ' t  t o t a l l y  some v e n o u s  i r , f a r c t i o n  w i t h  
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f o u r t h  v e n t r  i cufar  h e m o r r h a g e  or a n  a r t e r i o v e n o u s  

m a l f o r m a t i o n  b e c a u s e  y o u  many times w i l l  g e t  t h a t .  

B u t  a s  a t o t a l  p r i m a r y  u n d i s g u i s e d  cause,  n o ,  I dc 

n o t  -- t h e y  would b e  e x c l u s i v e .  

And o n  wha t  d o  you  b a s e  y o u r  o p i n i o n ,  w h a t  f a c t s  d o  y o  

base y o u r  o p i n i o n  t h a t  i t  was o n e  of these t h r e e  

e t i o l o g i e s  t h a t  c a u s e d  t h i s  p o s t e r i o r  f o s s a  h e m o r r h a g e  

I t ' s  b a s e d  on t h e  r e c o r d s ,  t h e  p r e s e n t a t i o n  of t h e  

c h i l d ,  t h e  X- rays ,  and  t h e  s u b s e q u e n t  c o u r s e .  

N O W ,  you  u s e d  t h e  term " w i t h  a r e a s o n a b l e  d e g r e e  of 

medical p r o b a b i l i t y " ,  

you u s e  t h a t  term? 

Well, i t  means  g r e a t e r  t h a n  f i f t y  p e r  c e n t ,  a s  I 

u n d e r s t a n d  i t .  

Is t h a t  t h e  way when y o u ' r e  making  y o u r  d i f f e r e n t i a l  

d i a g n o s i s  i n  t r y i n g  t o  a r r i v e  o r  r u l e  o u t  a p a r t i c u l a r  

e t i o l o g y ,  i s  t h a t  t h e  f a s h i o n ' i n  w h i c h  y o u  r u l e  

s o m e t h i n g  i n  o r  r u l e  s o m e t h i n g  o u t ,  i s  r e a s o n a b l e  

d e g r e e  of medical p r o b a b i l i t y ?  

No. I t h i n k  t h a t  -- y o u  know, a g a i n ,  t h i s  a p p e a r s  t o  

be a l e g a l  term, and t h a t  I ' m  c o n s t a n t l y  r e m i n d e d  t h a t  

i t ' s  n o t  -- i t  d o e s n ' t  make any  d i f f e r e n c e  u n l e s s  i t ' s  

w i t h i n  a r e a s o n a b l e  d e g r e e  of medical p r o b a b i l i t y .  

P o s s i b i l i t i e s  e x i s t  a l l  t h e  time. 

What is  y o u r  u n d e r s t a n d i n g  when 

So,  you know, f o r  t h e  s a k e  of c o m p l y i n g ,  t o  t h e  

! 
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b e s t  of o u r  a b i l i t y ,  y o u  know, I ' m  t r y i n g  t o  t e l l  you 

w h a t  I t h i n k  t h e  c a u s e  is. 

Q .  Y o u ' r e  f a m i l i a r  w i t h  t h i s  book I'm h o l d i n g  w h i c h  i s  t h e  

D e p a r t m e n t  of H e a l t h  and  Human R e s o u r c e s  p u b l i c a t i o n  on 

p r e n a t a l  and p e r i n a t a l  f a c t o r s  a s s o c i a t e d  w i t h  b r a i n  

6 ~ 

'7 

d i s o r d e r s ,  a r e  you n o t ?  

/ A .  Yes, I: a m .  

8 

9 

Q .  You were n o t  a c o n t r i b u t i n g  a u t h o r  o r  a p a r t i c i p a n t  i n  

t h e  s t u d y ,  were you?  

13 I / Q .  On P a g e  3 -- and I'll sha re  t h i s  w i t h  you -- I 

10 

11 

12 

A. No. 

Q .  Have you r e a d  t h i s  s t u d y ?  

A. P a r t s  of i t ,  y e s .  

15 !lQ. -- D r .  F reeman  i n d i c a t e s  a b o u t  -- I 
11 A .  My g o o d n e s s .  

18 

19 

I d o n ' t  b o t h e r  you s t a n d i n g  h e r e ,  d o  I ,  r e a d i n g  

o v e r  y o u r  s h o u l d e r  l i k e  t h i s ?  

20 

'1 

-- j 
.> 9 

I 

/ A .  No, i t ' s  o k a y .  

Q. -- " t h a t  a t t o r n e y s  a s k  t h e  q u e s t i o n  c o u c h e d  i n  t h e  

p h r a s e  ' w i t h  a r e a s o n a b l e  d e g r e e  of m e d i c a l  c e r t a i n t y ' ,  
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We requ i r e  a f a r  h i g h e r  s t a n d a r d  of p r o o f .  To 

p h y s i c i a n s ,  m e d i c a l  c e r t a i n t y  is b a s e d  on t h e  

p r o b a b i l i t y  of a s p e c i f i c  cause,  d i sease  or  c o n d i t i o n  

and  t h e  c o n s e q u e n c e s  and  t h e  t r e a t a b i l i t y  of t h a t  

c o n d i t i o n .  

Did  I ,  f i r s t  of a l l ,  r e a d  t h a t  c o r r e c t l y ?  

I t h i n k  you read q u i t e  w e l l .  

NOW, d o  you a g r e e  a b o u t  D r .  F r e e m a n ' s  i n t r o d u c t o r y  

remarks t h a t ,  a s  a p h y s i c i a n ,  you  r equ i r e  a h i g h e r  

s t a n d a r d  of  p r o o f ?  

MR. G O Z A :  L e t  m e  o b j e c t .  F i r s t  of '  a l l ,  I 

t h i n k  i t  r e q u i r e s  Dr. C h a l h u b  t o  s p e c u l a t e  a s  t o  

w h a t  D r .  F reeman  m e a n t .  

S e c o n d l y ,  I t h i n k  you  asked t h e  q u e s t i o n  i n  

a b r o a d  s e n s e  and t h a t ' s  w r i t t e n  i n  a s p e c i f i c  

c o n t e x t .  I t h i n k  i t ' s  d i f f i c u l t  f o r  t h i s  d o c t o r  

t o  comment o n  t h a t .  

(By Mr. B a r t i m u s )  NowI remember o u r  dea l ,  w e  w e r e n ' t  

g o i n g  t o  s p e c u l a t e .  So ,  d o n ' t  s p e c u l a t e  -- 
MR. G O Z A :  My o b j e c t i o n  is f o r  t h e  r e c o r d ,  

and  I c a n  m a k e  my o b j e c t i o n .  

I t  may l e g a l l y  r e q u i r e  s p e c u l a t i o n  r e g a r d l e s s  

of w h a t  h e  m i g h t  t h i n k .  

N R .  BARTIMUS:  I ' m  n o t  q u a r r e l i n g  w i t h  y o u r  

o b j e c t i o n .  I ' m  r e m i n d i n g  h i m  I d o n ' t  wan t  h i m  t o  
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spec u l a  t e. 

A.  I w o n ' t  s p e c u l a t e .  I c a n ' t  t e l l  you  w h a t  Dr. F reeman  

mean t .  You would  h a v e  t o  ask h im.  

Q .  (By M r .  B a r t i m u s )  When y o u  i n d i c a t e d  t o  m e  t h a t  w i t h  

r e a s o n a b l e  d e g r e e  of m e d i c a l  p r o b a b i l i t y  t h a t  t h e  

e t i o l o g y  o f  t h e  p o s t e r i o r  f o s s a  h e m o r r h a g e  t h a t  e x i s t e  

a t  t h e  time of b i r t h  was f r o m  t h e  t r i a d  t h a t  y o u l v e  

named, a r e  y o u  s a y i n g  t h a t  t h e r e ' s  a 5 1  p e r  c e n t  c h a n c  

t h a t  e a c h  o n e  o f  t h o s e  t h r ee  e x i s t e d ?  

~ 

A .  Okay,  l e t ' s  -- c a n  I j u s t  c l a r i f y  o n e  t h i n g ?  I d o n ' t  

t h i n k  I ' v e  e v e r  s t a t e d  t h a t  t h i s  o c c u r r e d  a t  t h e  t i m e  
I 

o f  b i r t h .  T h a t ' s  w h a t  y o u  s t a t e d .  

Q .  No, you  t o l d  m e  t h e  h e m o r r h a g e  e x i s t e d ,  a l r e a d y  

e x i s t e d ,  a t  t h e  time of b i r t h .  

A .  No, I d i d  n o t  s a y  t h a t .  

Q *  Oh, t h e n ,  I d i d  m i s u n d e r s t a n d  y o u ,  I d i d  m i s u n d e r s t a n d .  

When d o  you  b e l i e v e  t h a t  - t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e  t o o k  p l a c e ?  

A .  Somet ime i n  t h e  f i r s t  d a y  of l i f e .  

Q .  Can you  b e  more q u a n t i t a t i v e  i n  s a y i n g  " i n  t h e  f i r s t  

d a y  of l i f e " ?  Would i t  h a v e  b e e n  w i t h i n  t h e  f i r s t  s i x  

h o u r s ,  t h e  n e x t  s i x  h o u r s ?  Is t h e r e  any  way t h a t  y o u  

c a n  q u a n t i t a t i v e l y  a i d  u s  i n  mak ing  t h a t  d e t e r m i n a t i o n ?  

A .  Well, I t h i n k  t h a t  t h e r e  a r e  a number of  f a c t s  w h i c h  

would i n d i c a t e  t h a t  i t  was c o n s i d e r a b l y  a f t e r  t h e  t i m e  

AISSOUPI OFFICE A A A R E P O R T I N G  COMPANY K A N s A s o F F i c E  
3 3 0 / 2 4  C S P P O R A T E  W O O 0 5  
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of b i r t h ,  by t h e  f a c t  of n o r m a l  A p g a r s ,  n o r m a l  exam, 

a n d  a n o r m a l  a c t i n g  i n f a n t .  

And I c a n ' t  t e l l  y o u  i n  terms of when t h i s  

h e m o r r h a g e  e x a c t l y  b e g a n  a n d  g o t  t o  a s i z e  t h a t  i t  

z a u s e d  a d d i t i o n a l  t h i n g s .  

B u t ,  c e r t a i n l y ,  somewhere  a r o u n d  t h e  t i m e  o f  f i v e  

A.M.  t o  s i x  A . M . ,  t h e  c h i l d  h a d  symptoms i n  r e t r o s p e c t  

w h i c h  were c o n s i s t e n t  w i t h  t h a t  h e m o r r h a g e .  

Do you b e l i e v e ,  s i r ,  t h a t  t h e  c h i l d  p o s s i b l y  s u f f e r e d  

h e a d  t r a u m a  r e s u l t i n g  i n  b r a i n  i m p a i r m e n t  d u r i n g  t h e  

b i r t h i n g  p r o c e s s ?  

No, I d o . n o t  b e l i e v e  t h a t .  

You d o n ' t  b e l i e v e  i t ' s  p o s s i b l e ?  

Well, I t h i n k  a n y t h i n g  i s  p o s s i b l e .  

a u t  i n  terms o f ,  y o u  know, my a s s e s s m e n t  of t h e  

case,  i n  terms of  t h e  e t i o l o g y ,  I d o  n o t  t h i n k  t h a t  t h e  

t r a u m a  was t h e  e t i o l o g i c a l  f a c ' t o r  r e s p o n s i b l e  f o r  t h e  

p o s t e r i o r  f o s s a  h e m o r r h a g e  i n  t h i s  case.  

MR. B A R T I M U S :  I move t o  s t r i k e  t h a t  a s  n o t  

r e s p o n s i v e .  

(By M r .  B a r t i m u s )  L e t  me r e p e a t  my q u e s t i o n  t o  you .  

Do you b e l i e v e  -- 
PlR. G O Z A :  L e t  me j u s t  s t a t e  f o r  t h e  r e c o r d- -  

I d o n ' t  wan t  t o ,  by my s i l e n c e ,  h a v e  a n y b o d y  t h i n k  

t h a t  I t h i n k  Mr. B a r t i m u s  i s  r i g h t .  And I t h i n k  
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i t  is e n t i r e l y  r e s p o n s i v e .  

MR. BARTIMUS: Well, y o u  know t h e  r u l e s  a s  

well  as  I d o .  

(By Mr. B a r t i m u s )  Do you  b e l i e v e ,  s i r ,  t h a t  t h i s  c h i l c  

p o s s i b l y  s u f f e r e d  h e a d  trauma r e s u l t i n g  i n  b r a i n  

i m p a i r m e n t  d u r i n g  t h e  b i r t h i n g  p r o c e s s ?  

Well, a s  I ' v e  a l r e a d y  a n s w e r e d  t h e  q u e s t i o n ,  I t h i n k  

a n y t h i n g  i s  p o s s i b l e .  

I d o  n o t  t h i n k  t h a t  i s  t h e  p r o b a b l e  c a u s e .  

J u s t  s o  we're a b u n d a n t l y  c l e a r ,  I d i d  n o t  a s k  you  i f  

t h a t  was t h e  p r o b a b l y  cause.  I asked you  was i t  

p o s s i b l e  t h a t  t h i s  c h i l d  s u f f e r e d  h e a d  trauma, 

r e s u l t i n g  i n  b r a i n  i m p a i r m e n t ,  d u r i n g  t h e  b i r t h i n g  

p r o c e s s .  

MR. G O Z A :  And l e t  m e  o b j e c t  b e c a u s e  I t h i n k  

i t ' s  been  a s k e d  a n d  a n s w e r e d .  I t h i n k  h e ' s  g i v e n  

y o u  a r e s p o n s i v e  a n s w e r . .  

And I t h i n k  t h e  q u e s t i o n  now as  t o  w h a t  is  

p o s s i b l e  is  i r r e l e v a n t  a n d  y o u ' r e  b e i n g  

a r g u m e n t a t i v e  w i t h  t h e  w i t n e s s .  

(By Mr. B a r t i m u s )  Go a h e a d ,  s i r ,  answer  my q u e s t i o n .  

I t h i n k  i t ' s  p o s s i b l e ,  b u t  I n e e d  t o  e x p l a i n .  And a s  I 

h a v e  a l r e a d y  s t a t e d ,  t h a t  I d o  t h i n k  t h a t  a s  I ' v e  -- 
you  know, a s  I ' v e  a l r e a d y  s t a t e d ,  I t h i n k  a n y t h i n g  i s  

p o s s i b l e .  
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B u t  i n  terms o f  w h a t  I t h i n k  t h e  p r o b a b l e  cause 

i s ,  I t h i n k  I ' v e  a l r e a d y  g i v e n  you  t h o s e  r e a s o n s .  

Thank you .  

You would  a g r e e ,  D o c t o r ,  t h a t  i t ' s  i m p o r t a n t  when 

y o u ' r e  h i r e d  t o  n f f e r  y o u r  o p i n i o n s  t h a t  you n e e d  t o  

r e v i e w  t h e  c h a r t  c a r e f u l l y  and  be  c e r t a i n  t h a t  t h e  

t e s t i m o n y  y o u ' r e  g i v i n g  here as i n  t h e  N a t h a n  A l l e y  

case,  u n d e r  o a t h ,  i s  f a i r  t o  t h e  c h i l d ?  

MR. GOZA: E x c u s e  m e .  I ' m  n o t  s u r e  I 

u n d e r s t a n d  e x a c t l y  w h a t  y o u ' r e  t r y i n g  t o  a s k  him. 

Maybe y o u  c o u l d  j u s t  c l a r i f y  t h a t  f o r  me. 

I ' m  p r o b a b l y  s low -- 
MR. BARTIMUS: A g a i n ,  I d o n ' t  t h i n k  you  ought  

t o  c o n t i n u e  t o  make r e f e r e n c e s  on  t h e  r e c o r d  

t h a t ' s  g o i n g  t o  be  p a r t  of t h e  p e r m a n e n t  -- . 
(By Mr. B a r t i m u s )  D o c t o r ,  i s n ' t  i t  t rue  t h a t  y o u  w a n t  

t o  be c e r t a i n  t h a t  i n  y o u r  t e s t i m o n y  you  g i v e  t h a t  

y o u ' r e  f a i r  t o  t h i s  c h i l d ,  i s n ' t  t h a t  t r u e ?  

MR. GOZA: L e t  m e  j u s t  o b j e c t  a s  

a r g u m e n t a t i v e  as  t o  w h a t ' s  f a i r  and  w h a t ' s  n o t  

f a i r .  I t h i n k  h e ' s  t o l d  y o u  t h a t  -- w e l l ,  t h a t ' s  

my o b j e c t i o n  f o r  t h e  r e c o r d .  

You c a n  a n s w e r  t h a t  -- 
(By M r .  B a r t i m u s )  Can you a n s w e r  t h a t  q u e s t i o n ?  

No, I c a n ' t .  
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4. 

Can w e  a g r e e  t h a t  you w a n t  t o  o f f e r  y o u r  e x p e r t  

o p i n i o n s  b a s e d  on t h e  f a c t s  t h a t  a r e  p r o v i d e d  i n  t h e  

h o s p i t a l  c h a r t  and  t h e  o t h e r  m e d i c a l  r e c o r d s ,  i s n ' t  

t h a t  t r u e ?  

T h a t  is t r u e .  

And y o u ,  y o u r s e l f ,  p r a c t i c e  m e d i c i n e  b a s e d  upon 

l a b o r a t o r y ,  p h y s i c a l  e x a m ,  X- rays ,  wha t  y o u  know 

p a t h o l o g i c a l ,  and  t h e n  come t o  a c o n c l u s i o n ;  i s n ' t  t h a t  

t r u e ?  

Yes. 

C o n c e r n i n g  t h i s  case ,  a n d  w h a t  t h e  l a w y e r  s a y s  y o u ' r e  

g o i n g  t o  be  s a y i n g  and  w h a t  you p r o v i d e d  u s  i n  p a r t ,  

d i d  you make any a t t e m p t  t o  look t h r o u g h  t h e  l i t e r a t u r e  

t o  f i n d  a n y  t y p e  of s imi l a r  s i t u a t i o n  a s  t h a t  p r e s e n t e d  

w i t h  N a t h a n ?  

You mean d i d  I m a k e  any  s p e c i f i c  l i t e r a t u r e  s e a r c h ?  

Yes, s i r .  

No. 

I n  a r r i v i n g  a t  y o u r  c o n c l u s i o n s  a b o u t  t h i s  t r i a d  of  

p r o b a b i l i t i e s  r e l a t i n g  t o  N a t h a n ' s  e t i o l o g y  f o r  t h e  

p o s t e r i o r  f o s s a  h e m o r r h a g e ,  i s  t he re  any  a d d i t i o n a l  

i n f o r m a t i o n  t h a t  you n e e d  i n  s u p p o r t i n g  y o u r  o p i n i o n s ?  

Well, I d o n ' t  know w h a t  w i l l  t r a n s p i r e  b e t w e e n  now and  

t h e  time of  t h e  t r i a l .  So ,  I c e r t a i n l y  r e s e r v e  t h e  

r i g h t  t o  h a v e  t h a t  a v a i l a b l e  t o  me i f  a n y t h i n g  e l s e  -- 

\ 
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I h a v e  n o t  f o r m a l l y  g o n e  o v e r  t h e  a r t e r i o g r a m s  b e c a u s e  

t h e y  h a v e  j u s t  n o t  b e e n  a v a i l a b l e  t o  m e ,  m y s e l f .  

I d o n ' t  see w h e r e  t h a t  is g o i n g  t o  c h a n g e  my 

o p i n i o n ,  n e c e s s a r i l y .  I h a v e  r e a d  t h e  r e p o r t .  

B u t  o t h e r  t h a n  t h a t ,  I d o n ' t  see a n y t h i n g  a t  l e a s t  

t h a t  I c a n  r e ca l l  a t  t h e  p r e s e n t  time t h a t  I n e e d .  

Did t h e  a r t e r i o g r a m  r e p o r t  i n d i c a t e  t h e  p r e s e n c e  of any 

a r t e r i o v e n o u s  m a l f u n c t i o n ?  

No. B u t  t h a t ' s  -- a s  y o u  w e l l  know -- is  n o t  uncommon. 

MR. B A R T I M U S :  Move t o  s t r i k e  t h e  a n s w e r  as 

n o t  r e s p o n s i v e  s o  much of  i t  f o l l o w i n g  t h e  word 

" n o " .  

(By Mr. B a r t i m u s )  Can e i t h e r  CT  o r  u l t r a s o n o g r a p h y  

s u c c e s s f u l l y  d e t e c t  t h e  d i r e c t i o n  of b l o o d  f l o w ?  

U l t r a s o u n d  c a n ,  y e s .  

T h e  a b i l i t y  of u l t r a s o u n d  t o  d e t e c t  b l o o d  f l o w ,  i s  t h a t  

s o m e t h i n g  new w i t h i n  t h i s  year .?  

I d o n ' t  t h i n k  so .  1 t h i n k  t h a t  Dr. V o l p e  h a s  b e e n  

u s i n g  t h a t  f o r  a number  of y e a r s .  

Y o u ' v e  t o l d  m e  t h a t  you  d i d n ' t  m a k e  a s p e c i f i c  

l i t e r a t u r e  s e a r c h .  Is t h e r e  a n y  l i t e r a t u r e ,  D o c t o r ,  

c o n c e r n i n g  y o u r  e t i o l o g i e s ,  t h i s  t r i a d  of e t i o l o g i e s ,  

on  c a u s a t i o n  i n  t h i s  case t h a t  you b e l i e v e  t h a t  y o u  

w i l l  h a v e  o c c a s i o n  t o  r e f e r  t o  a t  t h e  time of t r i a l ?  

MR. G O Z A :  L e t  me o b j e c t  t o  w h a t  e x t e n t  h e  
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m i g h t  r e f e r  t o  s o m e t h i n g  a t  t h e  time of t r i a l .  I t  

Q. 

2 .  

1. 

1 .  

i. 

m i g h t  d e p e n d  o n  t h e  q u e s t i o n s  t h a t  I m i g h t  a sk  

him. And I t h i n k  t h a t  c o n s t i t u t e s  work p r o d u c t .  

And I ' m  g o i n g  t o  o b j e c t  t o  t h a t  q u e s t i o n .  

(By Mr. B a r t i m u s )  Go a h e a d ,  D o c t o r .  

MR. GOZA: And i n s t r u c t  him n o t  t o  a n s w e r .  

MR, BARTIMUS: Do you r e p r e s e n t  h i m ,  d o  y o u  

r e p r e s e n t  t h i s  w i t n e s s ?  

XR. GOZA: I d i d n ' t  s a y  I r e p r e s e n t e d  him. 

MR. 8ARTIislUS: Are you  i n s t r u c t i n g  h i m  -- 
MR- GOZA: I am i n s t r u c t i n g  him n o t  -- 
MR. BARTIMUS: C e r t i f y  -- 
MR. GOZA:  You c a n  c e r t i f y  t h a t  q u e s t i o n .  

MR. BARTIMUS: C e r t i f y  t h a t  q u e s t i o n .  

L e t  t h e  d e p o s i t i o n  c l e a r l y  show t h a t  c o u n s e l  

h a s  i n d i c a t e d  t h a t  h e  i s  i n s t r u c t i n g  t h i s  w i t n e s s  

n o t  t o  a n s w e r  a q u e s t i o n ;  

(By Mr. B a r t i m u s )  Am I c o r r e c t ,  D o c t o r ,  t h a t  you  h a v e  

a f i l e  of a r t i c l e s  t h a t  a s  of F e b r u a r y  ' 8 7  is o v e r  

1 , 5 0 0  i n  number?  

No. I b e l i e v e  t h e  t e s t i m o n y  was 1 5  y e a r s .  I f  t h a t ' s  

i n c o r r e c t ,  t h e n  t h a t ' s  i n c o r r e c t .  

So, i f  y o u ' v e  i n d i c a t e d  i n  t h e  p a s t  t h a t  "I  h a v e  f i l e s  

of  o v e r  1 , 5 0 0  a r t i c l e s " ,  t h a t  w o u l d n ' t  be t r u e ?  

Yo, I t h i n k  t h a t ' s  p r o b a b l y  a n  e r r o r .  
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Q. 

A.  

Q. 

I may h a v e  1 , 5 0 0 .  I mean,  I d o n ' t  know, b u t  i t ' s  

a l o t  of a r t i c l e s .  

You saw N a t h a n  severa l  h o u r s  a g o .  And we h a v e  had 

marked D e p o s i t i o n  E x h i b i t  No. 5 ,  which  is -- I t h i n k  

you  t o l d  me -- y o u r  m e e k  e f f o r t  -- 
I d o n ' t  w r i t e  v e r y  well. 

I d o n ' t  e i t h e r ,  s o ,  no o n e  i s  g o i n g  t o  h o l d  t h a t  

a g a i n s t  you.  

How l o n g  were y o u  w i t h  N a t h a n ?  

About  t h i r t y  m i n u t e s .  

And d i d  you c o n d u c t  a p e d i a t r i c  n e u r o l o g i c a l  exam upon 

N a t h a n ?  

Only  a l i m i t e d  p o r t i o n .  

From t h e  e x a m i n a t i o n  t h a t  you d i d  c o n d u c t  upon N a t h a n  

t o d a y ,  d i d  t h a t  any  way s u p p o r t  y o u r  c o n c l u s i o n s  of 

t h i s  t r i a d  r e g a r d i n g  t h e  e t i o l o g i e s ?  

Well,  i t ' s  s u p p o r t e d  by h i s  f i - n d i n g s  on n e u r o l o g i c a l  

exam t h a t  h e ,  i n  my o p i n i o n ,  d i d  h a v e  n e u r o l o g i c a l  

s i g n s  w h i c h  c o u l d  be  a t t r i b u t e d  t o  t h e  p o s t e r i o r  f o s s a  

a r e a ,  y e s .  

B u t  as  t o  t h e  u n d e r l y i n g  e t i o l o g y  of t h e  p o s t e r i o r  

f o s s a  h e m o r r h a g e ,  d i d  y o u r  exam o f f e r  you a n y  i n s i g h t  

a s  t o  t h e  e t i o l o g y  of t h a t ?  

No. 

So,  by e x a m i n i n g  N a t h a n ,  by l o o k i n g  a t  h i m  and d o i n g  
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A .  

Q. 

A.  

Q. 

A .  

Q. 

A .  

Q. 

A .  

w h a t  you  d i d  t o d a y ,  y o u  wou ld  n o t  b e  a b l e  t o  s o r t  o u t  

a s  a c l i n i c i a n  w h e t h e r  or  n o t  t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e  was c a u s e d  by t r a u m a  d u r i n g  t h e  b i r t h i n g  

p r o c e s s  o r  b y ,  p e r h a p s ,  t h e  t r i a d  t h a t  y o u ' v e - a l r e a d y  

t e s t i f i e d  t o ?  

No, n o t  by a n  exam a t  s i x  y e a r s  o f  a g e ,  t h a t  i s  

c o r r e c t - -  now, wait a m i n u t e ,  l e t  me -- u n l e s s ,  of 

c o u r s e ,  somebody would  h a v e  o t h e r  symptoms t h a t  wou ld  

b e  r e l a t e d  t o  a p a t h o l o g i c  p r o c e s s  l i k e  t h a t .  

. .  - 

B u t  i n  N a t h a n  A l l e y ,  no.  

Yes, I w a s n ' t  d e a l i n g  h y p o t h e t i c a l l y  -- 
Okay, I ' m  s o r r y .  

-- I ' m  d e a l i n g  w i t h  t h e  c l i e n t  I r e p r e s e n t .  

Now, you  h a v e  i n  t h e  p a s t ,  w h e r e  y o u ' v e  b e e n  

r e t a i n e d  f o r  a S t .  P a u l  F i r e  b M a r i n e  i n s u r e d ,  y o u  h a v e  

o f f e r e d  t e s t i m o n y  o n  c a u s a t i o n  w h e r e  t h e  c h i l d  was 

a l i v e ,  b u t ,  y e t ,  y o u  h a d  n o t  e 'xamined t h e  c h i l d ;  i s n ' t  

t h a t  t r u e ?  

Yes. 

Did you  f e e l  t h a t  a n  e x a m i n a t i o n  of  N a t h a n  A l l e y  t o d a y  

was n e c e s s a r y  t o  s u p p o r t  y o u r  o . p i n i o n s  c o n c e r n i n g  t h e  

e t i o l o g y  of p o s t e r i o r  f o s s a  h e m o r r h a g e ?  

Yes. 

Why? 

Well, because I t h i n k  t h a t ,  y o u  know, i n  -- n a n y  times, 
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d i f f e r e n t  p h y s i c i a n s  i n  t h e i r  e v a l u a t i o n  o f  c h i l d r e n  

see t h i n g s  d i f f e r e n t l y ,  I t ' s  why we a s k  f o r  d i f f e r e n t  

o p i n i o n s  a t  d i f f e r e n t  times. 

And I t h i n k  t h a t  i f  t h e  o p p o r t u n i t y  a r i ses  and  on 

is  a l l o w e d ,  t h a t  o n e  s h o u l d  h a v e  the most i n f o r m a t i o n  

a v a i l a b l e .  And, s o ,  o n e  s h o u l d  m a k e  e v e r y  a t tempt  t h a  

t h e y  c a n s  I t h i n k ,  t o  g a i n  a l l  of t h e  i n f o r m a t i o n .  

And t h a t  was t h e  p u r p o s e .  

T h a t ' s  good m e d i c a l  p r a c t i c e ,  i s n ' t  i t?  

I t h i n k  so. 

When y o u ' r e  making  a c l i n i c a l  d e c i s i o n ,  i t ' s  i m p o r t a n t  

t h a t  you h a v e  as  many of  t h e  i n d i c e s  t h a t  a re  a v a i l a b l  

t o  a i d  y o u  i n  a r r i v i n g  a t  y o u r  d e c i s i o n s  as  a h e a l t h  

care p r a c t i t i o n e r ,  i s n ' t  t h a t  t rue?  

MR. GOZA: L e t  m e  o b j e c t  t o  t h e  v a g u e  n a t u r e  

of  t h e  q u e s t i o n .  I t h i n k  i t  would d e p e n d  o n  t h e  

c i r c u m s t a n c e s .  

(By Mr. B a r t i m u s )  Go r i g h t  a h e a d ,  D o c t o r .  

A s  I p rac t i ce  m e d i c i n e  i n  t h e  f i e l d  of n e u r o l o g y  and  

h y p o t h e t i c a l l y  and  u n r e l a t e d  t o  t h i s  case, y e s .  

D o c t o r ,  t e l l  me why i t  was h y p o t h e t i c a l l y  and  u n r e l a t e l  

t o  t h i s  case. Why w o u l d n ' t  i t  b e  r e l a t e d  t o  t h i s  case 

Well, b e c a u s e  I d o n ' t  know w h a t  y o u ' r e  r e f e r r i n g  t o .  

If y o u ' r e  r e f e r r i n g  t o  t h e  n e u r o l o g i s t  t a k i n g  care  of  

t h e  c h i l d  o r  t h e  o b s t e t r i c i a n  -- I c a n ' t  t e s t i f y i n g  a s  

I 
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t o  t h e  o b s t e t r i c i a n .  S o ,  I h a v e  t o  c l a r i f y  t h a t .  

Oh,  y o u  f e e l  t h a t  t h a t  c l a r i f i c a t i o n  is n e c e s s a r y  i n  

o r d e r  t o  o f f e r  a n  o p i n i o n  t o  my l a s t  q u e s t i o n ?  

Well, s i n c e  y o u ' v e  i n d i c a t e d  o r  i m p l i e d  t h a t  I ' v e  

t e s t i f i e d  as  t o  t h e  s t a n d a r d  o f  care of  a n  

o b s t e t r i c i a n ,  t h e n ,  y o u  know, I h a v e  t o  c l a r i f y  i t .  

So, i f  w e  c a n  j u s t  go u n d e r  t h e  a s s u m p t i o n  t h a t  

I ' m  n o t  g o i n g  to t e s t i f y  as a n  o b s t e t r i c i a n ,  t h e n  I 

w i l l  n o t  m a k e  a n y  r e f e r e n c e  t o  i t .  

Great ,  l e t ' s  go on  t h e  a s s u m p t i o n  t h a t  you  w o n ' t  

t e s t i f y  a s  t o  t h e  s t a n d a r d  of  care i n  t h i s  case of  Dr. 

M a r s t o n .  L e t ' s  e s t a b l i s h  t h a t  r i g h t  here and now. 

F a i r  e n o u g h ?  

F a i r  enough .  

N o w ,  l e t ' s  g o  back  t o  my q u e s t i o n .  Is i t  i m p o r t a n t  as 

a m e d i c a l  p r a c t i t i o n e r  t h a t  you u t i l i z e  t h e  i n d i c e s  

t h a t  a r e  a v a i l a b l e  i n  a r r i v i n g  a t  y o u r  d e c i s i o n s  on 

c l i n i c a l  p rac t i ce  of a p a t i e n t ?  

Well, I -- 
MR. GQZA:  Same o b j e c t i o n .  T h e r e ' s  no  

spec i f i c  f a c t s  w h i c h  t h e  d o c t o r  c a n  u s e  t o  

r e a s o n a b l y  -- i f  you  c a n  g i v e  him a g e n e r a l  

an swer  -- 
A g a i n ,  I c a n ' t  speak f o r  e v e r y  p r a c t i t i o n e r .  I c a n  

s p e a k  f o r  m y s e l f .  And, y e s ,  t h e  answer  t o  that i s  y e s .  

I 
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(By Mr. B a r t i m u s )  A g a i n ,  I ' m  n o t  h o l d i n g  you  h e r e  as  2 

r e p r e s e n t a t i v e  of a l l  t h e  o t h e r  d o c t o r s  i n  t h e  world 01 

t h e  U n i t e d  S t a t e s  o r  M i s s o u r i  or  Alabama. 

I ' m  h e r e  t o  g e t  D r .  C h a l h u b ' s  o p i n i o n s .  So,  I 

d o n ' t  care a b o u t  t h e  o t h e r s ;  I w a n t  t o  know wha t  y o u  

t h i n k  a 

B u t  t h a t  w a s n ' t  y o u r  q u e s t i o n .  

Now, wh ich  l i s t  h a s  a l l  of t h e  r e c o r d s  t h a t  y o u ' v e  

l o o k e d  a t ,  w h e r e  d o  w e  h a v e  t h o s e ?  

T h e y ' r e  e x h i b i t s .  I t ' s  i n  o n e  of y o u r  f i l e s .  

No, I d o n ' t  h a v e  them,  

MR. GOZA: E x h i b i t s  1 a n d  2 ,  

( I n d i c a t i n g ) .  

(By Mr. B a r t i m u s )  D e p o s i t i o n  E x h i b i t  No. 1 i n d i c a t e s  

t h a t  you  h a v e  read e l e v e n  d i f f e r e n t  e n u m e r a t e d  i tems,  

i n c l u d i n g  t h e  c h a r t s  of Ka thy  A l l e y ,  D r .  M a r s t o n  i n  

' 8 0 ,  i n  '78, 1 2 / 9 / 8 3 ,  t h a t  y o u  h a v e  l o o k e d  a t  t h e  

M e t h o d i s t  M e d i c a l  C e n t e r  r e c o r d s  r e l a t i n g  t o  Neal, b o r r  

i n  ' 7 8 ,  N a t h a n  b o r n  i n  ' 8 1 .  

I d o n ' t  see w h e r e  y o u ' v e  l o o k e a  a t  t h e  c h i l d  b o r n  

i n  $ 8 3  -- y e a h ,  t h e y ' r e  h e r e ,  N i c h o l a s .  

T h a t  y o u ' v e  l o o k e d  a t  t h e  Albany  R e s e a r c h  C e n t e r  

r e c o r d s ,  t h a t  y o u ' v e  l o o k e d  a t  t h e  F a m i l y  G u i d a n c e  

C e n t e r  r e c o r d s ,  t h a t  y o u ' v e  l o o k e d  a t  t h e  Mercy 

H o s p i t a l :  r ecords ,  a n d  t h a t  y o u ' v e  l o o k e d  a t  some f i l m s .  
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Q. 

A. 

Q. 

A.  

Q *  

A .  

Q. 

A .  

Q. 

A .  

Q. 

My f i r s t  q u e s t i o n  t h a t  is a p r e p a r a t o r y  r e m a r k  is: 

D i d  you  read t h e  r e c o r d s  i n  t h e i r  e n t i r e t y ?  

To t h e  b e s t  of my k n o w l e d g e ,  y e s .  

Did you  f i n d  t o  t h e  b e s t  o f  y o u r  k n o w l e d g e  t h a t  t h e  

r e c o r d s  were l e g i b l e ?  

The m a j o r i t y  of them. I t h i n k  t h e r e  were a reas  t h a t  I 

c o u l d  n o t  read.  

Do you  h a v e  a n y  r e a s o n  t o  b e l i e v e  t h e  areas  you c o u l d  

n o t  r e a d  m i g h t  h a v e  some i m p a c t  upon y o u r  d e c i s i o n s  

h e r e  t o d a y ?  

No, I ' v e  a l r e a d y  f o r m u l a t e d  my o p i n i o n s .  

B u t ,  you know, i f  f o r  some r e a s o n ,  y o u  know, t h e y  

t u r n  o u t  t o  b e  d i f f e r e n t  t h a n  I had a s s u m e d  t h e y  were, 

t h e n  I ,  you know, would h a v e  t o  l o o k  a t  them.  

So,  y o u r  d e c i s i o n s  a r e n ' t  c a r v e d  i n  g r a n i t e .  I f ,  i n  

f a c t ,  t h e  r e c o r d s  were i m p o r t a n t  and  y o u  c o u l d n ' t  read 

them,  i t  m i g h t  c h a n g e  y o u r  m i n d ?  

I t h i n k  t h a t ' s  a f a i r  s t a t e m e n t ,  y e s .  

You know Gene  B a s k a  o v e r  a t  Mercy ,  d o n ' t  y o u ?  

Yes. 

H e  was t h e  t r e a t i n g  p h y s i c i a n  f o r  t h i s  c h i l d ?  

Yes. 

Y o u ' v e  r e a d  h i s  d e p o s i t i o n ?  

Yes, I h a v e .  

Y o u ' v e  s e e n  t h e  Albany  r e c o r d s ,  and  y o u ' v e  s e e n  t h e  

'8 IS50 U R I 0 F F I C E A A A REPORTING COMPANY N A N S A S O F F I C E  
3 3 0 1 2 A  C O R P O R A T E  W O O 0 5  COURT P E P O R T E R S  2320 ClT7 T E N T E R  SQUARE 
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A .  

Q *  

A. 

Q. 

A. 

Q. 

A .  

Q. 

F a m i l y  G u i d a n c e  C e n t e r  r e c o r d s ?  

Yes. 

And c a n  w e  a g r e e  t h a t  i n s o f a r  a s  t h e  e x i s t e n c e  of  a 

p o s t e r i o r  f o s s a  h e m o r r h a g e ,  y o u ' r e  a l l  i n  ag,. zement 

t h a t  o n e  e x i s t e d ?  

No q u e s t i o n  a b o u t  i t .  I d o n ' t  know who you  mean by 

' 'you a l l " ,  b u t ,  I mean, I'm i n  a g r e e m e n t  -- 
Well, t h e  r e c o r d s  t h a t  y o u ' v e  s e e n ,  t h e  r e f e r e n c e s  i n  

t h e  r e c o r d s  f r o m  t h e  p h y s i c i a n s  who h a v e  made an 

i n d i c a t i o n  t h a t  t h e y  l i k e w i s e  a g r e e  t h a t  a p o s t e r i o r  

f o s s a  h e m o r r h a g e  e x i s t e d .  

Okay,  b u t  I d o n ' t  know who -- o k a y ,  t h e  o n e s  I ' v e  

l o o k e d  a t ,  y e s .  

S u r e .  And I t h i n k  y o u ' v e  s e e n  a l l  t h e  r e c o r d s .  I ' m  

n o t  t r y i n g  t o  s a n d b a g  y o u  a n d  s a y  t h e r e ' s  o t h e r  r e c o r d s  

s o m e p l a c e .  

Okay,  I j u s t  d i d n ' t  know who y o u  were r e f e r r i n g  t o .  

I ' m  s o r r y .  

I n  o t h e r  w o r d s ,  a s  y o u ' v e  g o n e  t h r o u g h  t h e s e  r e c o r d s ,  

y o u ' v e  s e e n  -- a t  l e a s t  s o  f a r  a s  y o u r  o p i n i o n  is  

c o n c e r n e d  -- t h e  p o s t e r i o r  f o s s a  h e m o r r h a g e ,  t h a t ' s  

c o n s i s t e n t  w i t h  wha t  a l l  t h e  e x p e r t s  h a v e  s a i d  and  211 

t h e  p n y s i c i a n s  h a v e  s a i d  i n  c h i s  case.  

I. d o n ' t  n a v e  a n y  d i s a g r e e m e n t  w i t h  t h a t .  

I t  seems t h a t  w h e r e  t h e  d i s a g r e e m e n t  i s  now a r i s i n g  c o  
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a n  e x t e n t  is t o  t h e  u n d e r l y i n g  e t i o l o g y  of  t h e  

p o s t e r i o r  f o s s a  h e m o r r h a g e  -- 
E x a c t l y .  

-- i s n ' t  t h a t  t r u e ?  

Is t h a t  ,a c j u e s t i o n ?  

Yes, i t  is. I s n ' t  t h a t  t r u e ?  

I a s sume  t h a t  t h a t ' s  -- b y ,  y o u  know, r e a d i n g  t h e  

d e p o s i t i o n  t e s t i m o n y ,  t h a t  t h a t ' s  a n  area  o f  

c o n t e n t  i o n .  

R i g h t .  Because you  know i n  r e a d i n g  Dr. Baska's 

?- 

d e p o s i t i o n  t h a t  h e  b e l i e v e s  t h a t  t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e  t o o k  p l a c e  a s  a r e s u l t  o f  a t raumat ic  b i r t h  

Well, I h a d  -- t h e r e  were some d i f f e r e n c e s  o f  o p i n i o n  

e x p r e s s e d  i n  h i s  d e p o s i t i o n .  

Where were y o u t  i n  f a c t ,  r e f e r r i n g  t o ?  And I'll 

b e  g l a d  t o  l o o k  a t  i t .  

Well,  l e t  me ask y o u :  Do y o u -h a v e  a r e c o l l e c t i o n  a s  w 

s i t  h e r e  now a s  t o  w h a t  D r .  Baska ' s  o p i n i o n  was a s  t o  

t h e  u n d e r l y i n g  e t i o l o g y  f o r  t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e ?  

>!Re GOZA:  I f  y o u  d o n ' t  h a v e  -- 
I d o n ' t .  I mean, I wou ld  be  g l a d  t o  l o o k  a t  i t .  I 

c a n ' t  remember a l i  o f  t h e s e  d e p o s i t i o n s .  

Itin n o t  d e n y i n g  i t ,  I j u s t  c a n ' t  zemember -- 
( B Y  Zr. 3artirnus) Oh, I u n d e r s t a n d ,  I u n d e r s t a n d .  



9 3  
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A .  

Q. 

A. 
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I t ' s  n o t h i n g  d i f f e r e n t  t h a n  e v e r y b o d y  e l s e  d o e s n ' t  d o  

i n  d e p o s i t i o n s .  You know, "If y o u  d o n ' t  know, t e l l  hin 

you  d o n ' t  know". We e s t a b l i s h e d  t h a t  l o n g  ago .  

MR. GOZA: Nhy d o n ' t  w e  j u s t  h o l d  -- I mean,  

a r e  t h e r e  o ' h e r  d e p o s i t i o n s  t h a t  y o u ' r e  g o i n g  t o  

ask  him a b o u t  bes ides  Baska -- 
MR. B A R T I N U S :  I d o n ' t  t h i n k  s o .  

MR. GOZA: L e t  me j u s t  g o  g e t  t h a t  s o  I c a n  

f o l l o w  a l o n g .  

(Whereupon a s h o r t  r e ce s s  was t a k e n . )  

(By Mr. B a r t i m u s )  Did  you  f i n d ,  D o c t o r ,  e v i d e n c e  o n  

t h e  CAT s c a n s  o f  N a t h a n  A l l e y  t h e  p r e s e n c e  of a n  AV 

m a l f o r m a t i o n ?  

You mean a n y  of  t h e  t h r e e  t h a t  I r e v i e w e d ?  

A n y t h i n g  t h a t  y o u ' v e  r e v i e w e d .  

No. 

Yet ,  t h a t  i s  o n e  of  t h e  triad-of p r o b a b i l i t i e s  t h a t  you 

b e l i e v e  e x i s t  f o r  t h e  e t i o l o g y  of t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e ;  am I c o r r e c t ?  

T h a t  is c o r r e c t ,  

What c l i n i c a l  d o c u m e n t a t i o n  d o  y o u  u s e  t o  s u p p o r t  t h a t  

v i e w ,  t h a t  a n  AV m a l f o r m a t i o n  n a y  h a v e  e x i s t e d ?  

The r e a s o n  c h a t  I f e e i  t h a t  t h a t ' s  a p r o b a b i l i t y  i s ,  

o n e ,  by t h e  l o c a t i o n  of t h e  h e m o r r h a g e ,  a n d ,  two ,  by 

t n e  f a c t  t h a t  i t ' s  a term i n z a n t ,  a n d ,  t h r e e ,  by t h e  
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a p p e a r a n c e  of  t h e  CT s c a n s ,  a n d  my e x p e r i e n c e  i n  t h i s  

p a r t i c u l a r  area w i t h  o t h e r  i n d i v i d u a l s ,  a n d  a l s o  t h e  

f a c t  t h a t  t h e  a r t e r i o g r a m  is  n e g a t i v e ,  w h i c h  i s  u s u a l l y  

t h e  case i n  p o s t e r i o r  f o s s a  a r t e r i o v e n o u s  

m a l f o r m a t i o n s ,  t h e  a r t c r i 2 g r a m  r a r e l y  d e m o n s t r a t e s  t h e  

10 

11 

6 i  

7 I 
8 

9 
I 

AVM i n  t h i s  p a r t i c u l a r  l o c a t i o n .  

Q. Are you d o n e ?  

A .  Yes, you  w a n t e d  t o  know my r e a s o n .  

Q .  Yes, s i r ,  I j u s t  d i d n ' t  w a n t  t o  c u t  you o f f .  You p a u s e  

s o m e t i m e s ,  a n d  I d o n ' t  w a n t  t o  b e  t h o u g h t  o f  as  

i n t e r r u p t i n g  

13 

NOW, i s n ' t  i t  t r u e ,  B O C t O r ,  t h a t  t h e  l o c a t i o n  of 

t h i s  h e m o r r h a g e  i s  a s  e q u a l l y  c o n s i s t e n t  w i t h  a n  

13 1 
e x c e s s i v e l y  t raumat ic  d e l i v e r y  a s  i t  is  w i t h  a n  A V  

m a l f o r m a t i o n ?  
i 

16 
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I 

A .  Not i n  my o p i n i o n .  

Q .  I s n ' t  i t  t r u e ,  D o c t o r ,  t h a t  t h e  f a c t  t h a t  t h i s  is  a 

term i n f a n t  a s  c o n s i s t e n t  i n  a n  e x c e s s i v e l y  t raumat ic  

b r e e c h  d e l i v e r y  a s  i t  is w i t h  a n  AV m a l f o r m a t i o n ?  

A .  I d o n ' t  u n d e r s t a n d  t h a t  q u e s t i o n .  

Q .  S u r e .  N h a c ' s  y o u r  u n d e r s t a n d i n g  o f  t h e  w e i g h t  o f  

N a t h a n ?  



- -  
- -  

I 

A.  

Q. 

Q. 

2 .  

A. 

2 .  

t h a t  o u t s i d e  y o u r  a r e a ?  

I was j u s t  g o i n g  t o  s a y ,  t h a t ' s  p r o b a b l y  i n  t h e  area of 

t h e  o b s t e t r i c i a n .  

Y o u ' v e  t o l d  m e  t h a t  y o u  h a v e  r u l e d  o u t  t h e  f a c t  t h a t  

N a t h a n ' s  i n j u r i e s  were n o t  t h e  r e s i l t  of t r a u m a  a t  

b i r t h ,  c o r r e c t ?  

MR. GOZA:  C o u l d  y o u  j u s t  read t h a t  b a c k  

b e c a u s e  t h e r e  were two d o u b l e  n e g a t i v e s ,  a n d  I 

t h i n k  -- 
(By M r .  B a r t i m u s )  Y o u ' v e  t o l d  me t h a t  you  h a v e  r u l e d  

o u t  t h e  f a c t  t h a t  N a t h a n ' s  i n j u r i e s  were -- 
MR. BARTIMUS: Y o u ' r e  r i g h t ,  I t h i n k  t h e r e '  

were. 

MR. GOZA: Yes, t h a t ' s  -- 
(By Nr. B a r t i m u s )  N a t h a n ' s  i n j u r i e s ,  as  f a r  a s  y o u ' r e  

c o n c e r n e d ,  d i d n ' t  h a p p e n  a t  t h e  t ime of  b i r t h  f r o m  

trauma, c o r r e c t ?  

Yes, t h a t  i s  my o p i n i o n .  

N O W ,  i n  a r r i v i n g  a t  t h a t  o p i n i o n ,  d i d  you t a k e  i n t o  

c o n s i d e r a t i o n  as  t o  w h e t h e r  o r  n o t  Na than  A l l e y  was a 

b a b y  t h a t  would  be  v i e w e d  a s  a p r i m i g r a v i d a  i n  a s  much 

a s  t h e  m o t h e r ' s  p e l v i s  was n o t  p r o v e n  f r o m  a n  

o b s t e t r i c a l  v i e w p o i n t ?  

Did I t a k e  t h a t  i n t o  c o n s i d e r a t i o n ?  

Y e s  0 
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Yes, I t o o k  i t  i n t o  c o n s i d e r a t i o n .  

Can w e  n o t  a g r e e  t h a t  term i n f a n t s  o v e r  e i g h t  p o u n d s  

who a r e  i n  b r e e c h  p r e s e n t a t i o n  a n d  d e l i v e r e d  v a g i n a l l y  

h a v e  a h i g h e r  i n c i d e n c e  of p o s t e r i o r  f o s s a  h e m o r r h a g e  

t h a n  c h i l d r e n  who a r e  d e l i v e r e d  u n d e r  e i g h '  p o u n d s  i n  

f r a n k  b r e e c h e s ?  

I d o n ' t  t h i n k  I know t h e  a n s w e r  t o  t h a t  b e c a u s e  I 

h a v e n ' t  t a k e n  a n d  l i s t e d  a l l  o f  t h e  b i r t h  w e i g h t s  of 

b r e e c h  d e l i v e r i e s  w i t h  p o s t e r i o r  f o s s a  h e m o r r h a g e  t h a t  

a r e  r e c o r d e d  i n  t h e  l i t e r a t u r e .  So,  I d o n ' t  know t h e  

a n s w e r  t o  t h a t .  

T e l l  m e  how you  r u l e d  o u t  b i r t h  trauma a s  a n  u n d e r l y i n 5  

e t i o l o g y  f o r  t h e  p o s t e r i o r  f o s s a  h e m o r r h a g e .  

Okay,  f i r s t  of  a l l ,  t h e  m o t h e r  was f u l l y  d i l a t e d .  

T h e r e  was n o  e v i d e n c e  of h e a d  trauma on e x a m i n a t i o n  of 

t h e  b a b y .  The t i m e  was -- of symptoms was n o t  a t  t h e  

time of b i r t h .  Ana, f i n a l l y ,  -1 t h i n k  t h e  mos t  

c o m p e l l i n g  e v i d e n c e  is  t h e  C T  s c a n .  

Why do you b e l i e v e  t h a t ' s  t h e  most c o m p e l l i n g  e v i d e n c e ?  

Zecause,  a s  I ' v e  a l r e a d y  s t a t e d ,  t h e  l o c a t i o n  of t h e  

h e m o r r h a g e  i n  my e x p e r i e n c e  i s  i n c o n s i s t e n t  w i t h  a 

t raumat ic  e t i o l o g y .  

T h a t  was g o i n g  t o  be  my n e x t  q u e s t i o n .  

S o ,  i n  l o o k i n g  a t  t n e  CT s c a n ,  you s a y  i t ' s  

y o u r  o p i n i o n  t h a t  t n i s  l o c a t i o n  1 s  i n c o n s i s t e n t  w i t h  
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t h e  t y p e  o f  h e m o r r h a g e  y o u  would  e x p e c t  t o  see i n  t h i s  

l o c a t i o n  f r o m  b i r t h  t r a u m a .  

T h a t  i s  c o r r e c t .  

Where d i d  you  g e t  t h e  i d e a  t h a t  t h e r e  w a s n ' t  a n y  

b r u i s i n g  on  t h e  h e a d  a t  t h e  t i m e  of t h e  d e l i v e r y ?  

I d i d n ' t  see a n y  d e s c r i p t i o n  of a n y  b r u i s i n g .  

Okay. S o ,  by t h e  a b s e n c e  of i t  i n  t h e  c h a r t ,  y o u ' r e  

a s s u m i n g  i t  d i d n ' t  e x i s t ?  

Well, I d o n ' t  know how t o  a s s u m e  o t h e r w i s e  -- 
Okay, n o ,  t h a t ' s  f i n e .  I j u s t  d i d n ' t  know i f  y o u  had 

some o t h e r  i n f o r m a t i o n .  

No e 

upon t h e  

t r u e ?  

Yeah,  t o  

cer  t a  in11 

I t ' s  y o u r  b e l i e f  t h a t  i t ' s  i m p o r t a n t  f o r  y o u  t o  r e l y  

medical  r e c o r d s  i n  Y O U K  o p i n i o n s ,  i s n ' t  t h a t  

t h e  b e s t  -- t o  t h e  e x t e n t  t h a t  y o u  c a n ,  

Do you h a v e  a n y  i n f o r m a t i o n  t h a t  would d e m o n s t r a t e  t h a t  

t h i s  was a n  u n c o n t r o l l e d  d e l i v e r y  by t h e  p h y s i c i a n  of 

t h i s  i n f a n t ?  

Do I h a v e  a n y  e v i d e n c e ?  

Yes, s i r .  

No, t h a t ' s  o u t  of  my a r e a  o f  e x p e r t i s e .  

Z y p o t n e t i c a l l y ,  i f  t h i s  were,  i n  f a c t ,  a n  u n c o n t r o l l e d  

d e l i v e r y  of  a n  i n f a n t ,  ~ i o u l d  t h a t  h a v e  a n y  b e a r i n g  upon 



i 

I 

y o u r  d e c i s i o n  h y p o t h e t i c a l l y  t h a t  b i r t h  trauma may hav6 

e x i s t e d  a t  t h e  time o f  t h e  d e l i v e r y  of a n y  f r a n k  

b r e e c h ?  

MR. G O Z A :  L e t  me o b j e c t  t o  t h e  q u e s t i o n .  I 

t h i n k  i t ' s  v a g u e .  F i r s t  of a l l ,  i t  a s k s  t h e  

w i t n e s s  t o  a s s u m e  f a c t s  n o t  i n  e v i d e n c e .  

S e c o n d l y ,  you f a i l e d  t o  p r o v i d e  him s p e c i f i c  

f a c t s  upon w h i c h  h e  c a n  -- 
MR. B A R T I M U S : .  Le t  me w i t h d r a w  i t .  

(By M r .  B a r c i r n u s )  I ' m  n o t  a s k i n g  you t o  a s s u m e  

a n y t h i n g .  I'm a s k i n g  y o u  h y p o t h e t i c a l l y ,  D o c t o r .  

MR, G O Z A :  Y o u ' r e  a s k i n g  him t o  

h y p o t h e t i c a l l y  assume -- 
MR, B A R T I X U S :  No, I ' m  n o t  a s k i n g  him t o  

assume i n  t h i s  case.  I ' m  a s k i n g  you f r o m  a 

h y p o t h e t i c a l  v i e w p o i n t .  

I ' m  n o t  a r g u i n g .  W h a t  i s  y o u r -  q u e s t i o n ?  I mean -- 
(By Mr. B a r t i r n u s )  I u n d e r s t a n d ,  y o u ' r e  n o t  t h e  l a w y e r .  

Okay. 

p/ly q u e s t i o n  is t h i s :  H y p o t h e c i c a i l y ,  i f  a n  u n c o n t r o l l e d  

d e l i v e r y ,  i n  f a c t ,  t ake s  p l a c e ,  c a n  c h a t  h a v e  b e a r i n g  

upon y o u r  d e c i s i o n - m a k i n g  p r o c e s s  a s  t o  w h e t h e r  o r  n o t  

a p o s t e r i o r  f o s s a  h e n o r r h a g e  t o o k  p l a c e  by r e a s o n  of  

t h e  u n c o n t r o l l e d  d e l i v e r y ?  

Mi?. GOZA:  Weli, a g a i n  -- 
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(By Mr. B a r t i m u s )  I f  y o u  c a n ’ t  a n s w e r  i t ,  j u s t  t e l l  ml 

t h a t .  

MR. G O Z A :  Well, I s t i l l  am e n t i t l e d  t o  make 

a n  o b j e c t i o n  -- 
MR. BARTIMUS: Oh, y o u  g o  a h e a d ,  y o u  -- 
MR. GOZA:  B u t  I t h i n k  t h a t  q u e s t i o n ,  t o  t h e  

e x t e n t  i t ’ s  a h y p o t h e t i c a l ,  i t  f a i l s  t o  p o s i t  

s u f f i c i e n t  f a c t s  t o  t h e  d o c t o r  t o  a n s w e r .  I t  

d o e s n ’ t  g i v e  h i n  a n y  s p e c i f i c s  i n  t e r n s  of w h a t  

t h e  CT s c a n s  m i g h t  show,  w h a t  k i n a  of c l i n i c a l  

symptoms a r e  t h e r e ,  a n y  o f  t h e  s p e c i f i c s  I t h i n k  

h e ’ d  n e e d  t o  a n s w e r  t h e  q u e s t i o n  f a i r i y ,  J i m .  

Wi th  t h a t  o b j e c t i o n  you  c a n  -- 
(By Mr. B a r t i m u s )  Go o n .  

Okay, Mr. B a r t i m u s ,  w h a t  d o  y o u  w a n t  me t o  d o ?  

MR. G O Z A :  If y o u  c a n  a n s w e r  i t ,  y o u  c a n  

a n s w e r  i t .  

(By M r .  B a r t i m u s )  Answer my -- 

The  q u e s t i o n  is s u f f i c i e n t l y  v a g u e .  And, 

h y p o t h e t i c a l l y ,  e v e n  i f  -- and  I a s sume  y o u ’ r e  s a y i n g  

t h a t  i t  was a n  u n c o n t r o l l e d  f r a n k  b r e e c n .  And i f  we 

had  t h e  -- i f  i t  was j u s t  a p o s t e r i o r  f o s s a  h e m o r r h a q e  

i n  a d i f f e r e n t  l o c a t i o n  t h a t  we see  i n  c n i s  c h i l d ,  t h e n  

I n i g h t  a s s u m e  t h a t  i t  was r e l a t e d  t o  t r a u z a .  

B u t  i f  i t  i s  t h e  f a c t s  a s  I u n d e r s t a n c  i t  i n  c n i s  
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case ,  t h e n ,  no .  

W h a t  are  t h e  f a c t s  t h a t  you  u n d e r s t a n d  i n  t h i s  case, 

a r e  t h e y  a n y t h i n g  d i f f e r e n t  t h a n  t h e  r e c o r d ?  

No, I mean,  I s a y ,  t h e  l o c a t i o n  of t h e  h e m o r r h a g e  is 

n o t  c o n s i s t e n t  w i t h  a t r a u m a t i c  e t i o l o g y  i n  my o p i n i o n  

based on a l l  o f  t h e  symptoms ,  t h e  -- you  know, a l l  of 

t h e  h i s t o r y  -- o k a y ?  

I u n d e r s t a n d .  

S o ,  i r r e s p e c t i v e  of t h e  m e t h o d o l o g y  of t h e  

d e l i v e r y ,  t h e  f a c t  t h a t  t h e  h e m o r r h a g e  is i n  a 

p a r t i c u l a r  l o c a t i o n ,  t o  you  is  i n c o n s i s t e n t  w i t h  a 

t r aumat ic  e v e n t  t a k i n g  p l a c e  a t  t h e  t i m e  o f  b i r t h .  Do 

you  u n d e r s t a n d  my q u e s t i o n ?  

No. 

Let m e  r e p h r a s e  i t .  

MR. BARTIMUS:  S t r i k e  t h e  l a s t  q u e s t i o n ,  

p l e a s e .  

(By M r .  B a r t i m u s )  The a c t u a l  d e l i v e r y  p r o c e s s  is n o t  

d e s c r i b e d  i n  t h e  r e c o r d  beyond  t h e  f a c t  t h a t  i t  was 

e i t h e r  a s p o n t a n e o u s  o r  a s p o n t a n e o u s - a s s i s t e d  

d e l i v e r y ,  i s n ’ t  t h a t  t r u e ?  

Yes. 

And t h e r e  was some c o n f u s i o n  i n  Dr. M a r s t o n ’ s  

d e p o s i t i o n ,  was t h e r e  n o t ,  a s  t o  w h e t h e r  o r  n o t  i t  w 

a s p o n t a n e o u s  o r  a s p o n t a n e o u s - a s s i s t e d  d e l i v e r y ?  

S 
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MR. G O Z A :  A g a i n ,  y o u ' r e  a s k i n g  him t o  

s p e c u l a t e  a b o u t  -- 
MR. B A R T I M U S :  No, I ' m  a s k i n g  i f  t h e r e  was. 

MR, G O Z A :  Well, I t h i n k  you a r e  a s k i n g  h im 

t o  s p e c u l a t e  a s  t o  who was c o n f u s e d  a b o u t  w h a t  I 

t h i n k  is a b i g g e r  q u e s t i o n  -- 

14 

1 .j 

I6 

1; 

18 

I9  

9 

1u 

A .  I t ' s  my u n d e r s t a n d i n g  t h a t  i t  was a n  a s s i s t e d  

s p o n t a n e o u s  d e l i v e r y .  

Q. W h a t  d o e s  t h a t  mean t o  y o u ?  

A .  I mean -- you know, I ' m  n o t  a n  o b s t e t r i c i a n ,  o k a y ?  A l l  

I c a n  do  is r e a d ,  you  know. 

And as  I u n d e r s t a n d  i t ,  i t  was n o t  w i t h  f o r c e p s ,  

MR. B A R T I M U S :  S t r i k e  t h e  q u e s t i o n .  I ' l l  

w i t h d r a w  i t .  

I ' v e  g o t  a l l  d a y ,  I d o n ' t  h a v e  t o  go  

a n y w h e r e .  

22  1 
I 

. I . >  - 1  1 

11 /IQ. (By Mr. Bartimus) What i s  y o u r  u n d e r s t a n d i n g  of  how 1 

Q. Do you  b e l i e v e  t h a t  t h i s  c h i l d ' s  i n j u r i e s ,  t h i s  b r a i n  

i m p a i r m e n t  t h a t  h e  s u f f e r s ,  was i n  any  way caused  by 

12 

I 3 

t h i s  c h i l d  was d e l i v e r e d ,  was i t  a s s i s t ed  s p o n t a n e o u s  

o r  a s p o n t a n e o u s  d e l i v e r y ?  

"0 

" I  
l 

i t  was a s p o n t a n e o u s  d e l i v e r y ,  and  h e  h e l p e d  t h e  b a b y  

o u t .  I 
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q u e s t i o n ?  

No, n o  -- 
Okay,  I ' m  s o r r y .  

R e p e a t  my q u e s t i o n .  I d o n ' t  ca re  w h e t h e r  i t ' s  a 

s t a n d a r d  of care  o r  n o t .  I wan t  t o  know i f  y o u  b e l i e v e  

t h a t  D r .  M a r s t o n ' s  a c t i o n s  i n  a n y  way c a u s e d  o r  

c o n t r i b u t e d  t o  c a u s e  t h i s  c h i l d ' s  i n j u r i e s .  

Well, i t  seems t o  m e  t h a t  is  a -- 
No, i t ' s  n o t ,  D o c t o r .  

Okay, maybe I m i s u n d e r s t o o d  i t .  

D o n ' t  g e t  o f f  i n  t h e  l e g a l  f i e l d .  S t a y  -- 
I ' m  n o t .  I w a n t  t o  u n d e r s t a n d  t h e  q u e s t i o n  b e c a u s e  I 

wan t  t o  t e s t i f y  based o n  my e x p e r t i s e ,  And i f  i t ' s  as  

a n  o b s t e t r i c i a n ,  I c a n ' t  d o  i t .  

I know t h a t ,  I d o n ' t  w a n t  you  t o .  

The q u e s t i o n  I h a v e  is:  D Q  you  b e l i e v e  t h a t  a n y  

of t h e  -- 

M R .  B A R T I M U S :  S t r i k e  t h a t ,  s t r i k e  t h e  

q u e s t i o n .  

(By M r .  B a r t i m u s )  L e t ' s  g o  on  t o  a n o t h e r  t o p i c .  

Now, you h a v e  t o l d  u s  t h a t  y o u ' r e  r e l y i n g  upon t h e  

l o c a t i o n  of t h e  p o s t e r i o r  f o s s a  h e m o r r h a g e  a s  b e i n g  

i n c o n s i s t e n t  w i t h  a t r a u m a t i c  b i r t h  e v e n t .  

T e l l  me, D o c t o r ,  w h a t  l o c a t i o n  d o  y o u  b e l i e v e  

makes i t  s o  i n c o n s i s t e n t ,  where ' s  -- 
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Well, t h e  -- a t  l e a s t  by e x a m i n a t i o n  of  t h e  CT s c a n s  

a n d  t h e  d e s c r i p t i o n ,  t h e  area of t h e  h e m o r r h a g e  a p p e a r  

t o  b e  i n  t h e  a r e a  of t h e  f o u r t h  v e n t r i c l e  a n d  -- i n  o r  

a r o u n d  t h a t  a r ea  -- e x t e n d i n g  up t h e  t e n t o r i u m ,  

p o s s i b l y  i n t o  t h e  c e r e b e l l u m .  And b a s e d  on  a11 of  t h e  

o t h e r  f a c t o r s ,  t h a t ,  t o  m e ,  is i n c o n s i s t e n t  w i t h  a 

t r auma t i c  e t i  ol ogy e 

How d o  you  know i t  e x t e n d e d  up r a t h e r  t h a n  s t a r t e d  i n  

t h e  c e r e b e l l u m  o r  t h e  t e n t o r i u m  a n d  e x t e n d e d  down i n t o  

t h e  f o u r t h  v e n t r i c l e ,  how d o  y o u  know t h a t ?  

How do  I know w h a t ?  

How do you  know i t  e x t e n d e d  up? 

i n t o  t h e  t e n t o r i u m  a n d  t h e  c e r e b e l l u m .  

Well, because i t  g o e s  u p  o v e r  t h e  " t e n t "  a n d  you h a v e  

a l s o  b l o o d  i n  t h e  t e m p o r a l  h o r n .  So ,  i t  would  h a v e  t o  

t o  e x t e n d  upward .  

Do y o u  b e l i e v e  t h a t  t h e  b l e e d i n g  t o o k  p l a c e  and s t a r t e c  

i n  t h e  f o u r t h  v e n t r i c l e ?  

Based on t h e  s e q u e n c e  o f  e v e n t s  t h a t  I see ,  t h a t  is 

w h a t  I: f e e l  o c c u r r e d  i n  t h a t  a r ea ,  y e s .  

You s a i d  you base t h a t  upon t h e  f i l m  and  t h e  

o b s e r v a t i o n s ,  you  u s e d  t h a t  term a m i n u t e  a g o .  What d c  

you  mean by " o b s e r v a t i o n s " ?  

O f  t h e  l a t e r  p r e s e n t a t i o n  of t h e  i n f a n t ,  t h e  n o r m a l  

A p g a r s ,  t h e  n o r m a l  b e h a v i o r  a t  b i r t n ,  t h e n  t h e  

You s a y  i t  e x t e n d e d  U I  
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p r e s e n t a t i o n  of a c h i l d  t h a t  a p p e a r s  a c u t e l y  ill. And, 

t h e n ,  w i t h  t h e  CT s c a n  w i t h  t h e  a p p e a r a n c e  of  t h i s  

c h i l d .  Also,  i n  t h e  a b s e n c e  of any  s i g n i f i c a n t  head 

t r a u m a  by e x a m i n a t i o n ,  a n d  t h e  a p p e a r a n c e  of t h e  

X- rays  a 

Y o u ' r e  n o t  ab l e  t o  t e l l  f r o m  t h o s e  CT s c a n s  t h e  

d i r e c t i o n  of  b l o o d  f l o w ,  a r e  y o u ,  D o c t o r ?  

No, we ' re  n o t  t a l k i n g  a b o u t  b l o o d  f l o w .  

I d i d n ' t  ask  you t h a t .  

I a s k e d  you :  Can you t e l l  f rom t h o s e  X- rays  t h e  

d i r e c t i o n  of b l o o d  flow? 

W h a t  d o  you mean by d i r e c t i o n  of b l o o d  f l o w ?  Maybe I 

d o n ' t  u n d e r s t a n d .  Because I d o n ' t  t h i n k  I d o  

u n d e r s t a n d  y o u r  q u e s t i o n .  

Then w e ' l l  move a l o n g  t o  maybe  a n o t h e r  a r ea  t h a t  you 

w i l l .  

You i n d i c a t e  t h a t  you b e l i e v e  t h e  p o s t e r i o r  f o s s  

h e m o r r h a g e  t o o k  p l a c e  s o m e t i m e  w i t h i n  t h e  f i r s t  d a y  

of  N a t h a n ' s  l i f e ;  i s  t h a t  c o r r e c t ?  

T h a t  is c o r r e c t .  

Is t h e r e  some e v e n t  t h a t  would p r e c i p i t a t e  o r  c a u s e  

e i t h e r  t h e  AVM t o  r u p t u r e ,  cause t h e  f o u r t h  v e n t r i c l e  

r u p t u r e ,  o r  c a u s e  -- I f o r g e t  t h e  t h i r d  o n e  you t a l k e d  

a b o u t  -- was t h e r e  some e v e n t  t h a t  took p l a c e  i n . t h e  

r e c o r d  t h a t  would c a u s e  you t o  b e l i e v e  t h a t  
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p r e c i p i t a t e d  t h e  b l e e d ?  

No e 

Venous  i n f a r c t i o n ,  was t h a t  i t?  

Yes 

So, t h e r e ' s  n o t h ' n g  i n  t h e  r e c o r d  -- 
Well, now, t h e r e  -- i n  terms of v e n o u s  i n f a r c t i o n  -- 
i f ,  i n d e e d ,  t h a t  is t h e  e t i o l o g y  - t h a t  may w e l l  be  

r e l a t e d  t o  t h e  r e s p i r a t o r y  p r o b l e m  and  t h e  ca rd iac  

p r o b l e m  t h a t  t h e  c h i l d  a p p e a r e d  t o  h a v e  w i t h  t h e  

murmur, e n l a r g e d  h e a r t ,  a n d  i n c r e a s e d  v a s c u l a r i t y ,  

w h i c h  c a n  c a u s e  a n  i n c r e a s e  i n  v e n o u s  p r e s s u r e ,  w h i c h  

c o u l d  c a u s e  a v e n o u s  i n f a r c t i o n ,  s t a s i s ,  c o a g u l a t i o n  

a n d  h e m o r r h a g e .  

N o w ,  t h e  c h i l d ' s  c a r d i a c  p r o b l e m s  t h a t  y o u l v e  j u s t  

d e s c r i b e d ,  were t h o s e  c o n f i r m e d ?  

I ' m  s o r r y ,  w h a t  c o n f i r m e d ?  

The  murmur  -- 

Well, i t  was d o c u m e n t e d  i n  t h e  c h a r t ,  y e s .  

So,  t h e r e ' s  n o t h i n g  i n  t h e  c h a r t  t h a t  y o u  c a n  see t h a t  

would  c a u s e  you  t o  b e l i e v e  t h a t  t h e r e  was a 

p r e c i p i t a t i o n  o f  t h e  f o u r t h  v e n t r i c l e  b l e e d ?  

(No r e s p o n s e .  ) 

b!R- GOZA: Do y o u  u n d e r s t a n d  t h e  q u e s t i o n ?  

MR. B A R T I X U S  : E v e r y b o d y  i o o k s  s o  p u z z l e d .  

L e t  me t r y  a g a i n .  
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MR. GOZA: L e t  m e  -- 
MR. BARTIMLTS: W i t h d r a w  i t .  

MR. GOZA: The o n l y  q u e s t i o n  I h a d  I was 

g o i n g  t o  t e l l  y o u .  B u t  g o  a h e a d ,  t h a t ' s  f i n e .  

MR. BARTIMUS: d o n ' t  wan t  t o  know. Keep 

t h e s e  t h i n g s  t o  y o u r s e l f .  

MR. GOZA: Okay.  

MR. BARTIMUS: Y o u ' v e  g o t  y o u r  l i t t l e  s i d e  

o v e r  t h e r e .  J u s t  h o l d  o n .  . 

(By M r .  B a r t i m u s )  D o c t o r ,  a s  i t  r e l a t e s  t o  t h e  f o u r t h  

v e n t r i c l e  b l e e d ,  was t h e r e  a n y  e v e n t  i n  t h e  r e c o r d '  -- 
a g a i n ,  s o  t h a t  I ' m  a b u n d a n t l y  c l e a r  and so I c a n  p a s s  

t h i s  o n  t o  my e x p e r t s  -- t h a t  would  c a u s e  t h e  f o u r t h  

v e n t r i c l e  t o  b l e e d  a t  a p a r t i c u l a r  time? 

Okay,  t h e  f o u r t h  ven t r  i c u l a r  h e m o r r h a g e  -- w h i c h  a r  ise: 

o u t  of t h e  c h o r o i d  p l e x u s  -- i s  o f t e n t i m e s  u n a s s o c i a t e e  

w i t h  a n y  o t h e r  f a c t o r s .  

And i n  t h i s  p a r t i c u l a r  case ,  w i t h o u t  a n y  e v i d e n c e  

of h e a d  t r a u m a ,  w i t h o u t  a n y  e v i d e n c e  of o t h e r  e n t i t i e s ,  

t h e  s p o n t a n e o u s  i n t r a v e n t r i c u l a r  h e m o r r h a g e  f r o m  

c h o r o i d  p l e x u s  o c c u r s .  S o ,  we d o n ' t  know wha t  t h e  

p r e c i p i t a t i n g  e v e n t  i s .  

O f t e n t i m e s ,  t h e r e  is  a p r e c i p i t a t i n g  e v e n t .  I t  

c a n  b e  s e e n  i n  p r e m a t o r y  ( p h o n e t i c )  i n f a n t s  r e l a t e d  t o  

h y p o x i a  a n d  term i n f a n t s  r c l z t e d  t o  h y p o x i a .  B u t  
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t h e r e ' s  n o  e v i d e n c e  o f  h y p o x i a  i n  t h i s  p a r t i c u l a r  

s i t u a t i o n .  

So ,  I would h a v e  t o  s a y  t h a t  I d o  n o t  see i n  t h e  

c h a r t  e v i d e n c e  of  a p r e c i p i t a t i n g  e v e n t  t h a t  I c o u l d  

r e l a t e  t o  t h e  c h o r o i d  p l e x u s  h e m o r i h a g e .  

Okay. 

mean t h e r e  was n o  b r u i s i n g  r e c o r d e d  on  t h e  r e c o r d ?  

Well, i f  you h a v e  h e a d  t r a u m a ,  y o u ' v e  g o t  t o  h a v e  

e v i d e n c e  of i t .  

You s a y  t h e r e  was no  e v i d e n c e  o f  head  t r a u m a .  I 

s u p p o s e  y o u  l o o k e d  f o r  i t ?  

S u r e .  

What were you l o o k i n g  f o r  b e s i d e s  b r u i s i n g ?  

Well, i n  t r a u m a t i c  b r e e c h  d e l i v e r i e s  t h a t  I ' m  aware o f  

t h a t  I see as a p h y s i c i a n ,  t h e y  o f t e n t i m e s  w i l l  h a v e  

c e p h a l o h e m a t o m a s ,  t h e y  w i l l  h a v e  s u b g a l e a l  hematomas ,  

t h e y  h a v e  b r u i s i n g  a l l  o v e r  t h e  h e a d ,  f r a c t u r e s .  

When you s a y  n o  e v i d e n c e  of h e a d  t r a u m a ,  you  

And I f i n d  n o t h i n g .  

I see, o k a y .  

When i s  t h e  l a s t  time y o u  were i n  a n  OR o r  i n  a 

d e l i v e r y  room f o r  a f r a n k  b r e e c h  d e l i v e r y ?  

I c a n ' t  remember when.  

(Fu'hereupon a s h o r t  recess  was . t a k e n . )  

(By Mr. B a r t i m u s )  D o c t o r ,  w e ' v e  t a k e n  a b r e a k .  A g a i n ,  

W S S O U R I  OFFiCE A A A REPORTING COMPANY ~ ( A N S A S O F F I C E  

* A \ S A S  C T Y  U l S S O U R l  6 4 : 0 5  V Y R O N  D U P E Y  I P ' Y U P  S T E ! %  

2 9 2 C  C I T Y  C E % T E Q  S O U A R E  
" 3 0  WAIN S T R E E T  

3 3 0 / 2 4  C O R P O R A T E  W O O D S  

O g E o - A , . L :  PI-. .r~..;;s 5 s z . g  

C O U R T  R E P O R T E R S  
':a90 B E Y S O \  

? . -  ; - ' : - - -  - -  q.6 ::.--:-. - - _ - ~ . .  . 



I 
1 

- 7  

i - -  

I 

2 

3 

4 

5 

6 

- 
l 

8 

9 

10 

11 

12 

13 

14 

13 

15 

17 

18 

19 

20 

" I  

-7 '7 -- 
113 

111 

11 ,j 

A .  

Q* 

A .  

Q. 

A .  

Q. 

A .  

Q *  

A. 

Q. 

f.. 

you u n d e r s t a n d  y o u ' r e  back u n d e r  o a t h ?  

Yes, I d o .  

Do y o u  have  a n  o p i n i o n  a s  t o  w h e t h e r  o r  n o t  t h e  p a r e n t :  

i n  a n y  way c a u s e d  o r  c o n t r i b u t e d  t o  cause i n  any  way t c  

N a t h a n ' s  b r a i n  i m p a i r m e n t ?  

N o ,  I d o  n o t  b e l i e v e  t h e  p a r e n t s  c o n t r i b u t e d .  

Do y o u  b e l i e v e  t h a t  u p  u n t i l  and i n c l u d i n g  t h e  t i m e  of 

b i r t h ,  N a t h a n  was a c h i l d  w i t h o u t  b r a i n  i m p a i r m e n t ?  

I mean,  I d o n ' t  know, I d o n ' t  know t h e  a n s w e r  t o  t h a t .  

I ' v e  had  many b a b i e s  t h a t  a r e  b o r n  t h a t  a p p e a r  t o  

be n o r m a l  t h a t  o b v i o u s l y  h a v e  d e v e l o p m e n t a l  p r o b l e m s .  

S o ,  I d o n ' t  know t h a t .  

Well, y o u r  o p i n i o n  was t h a t  t h i s  p o s t e r i o r  f o s s a  

h e m o r r h a g e  t o o k  p l a c e  s o m e t i m e  a f t e r  b i r t h ,  t h e  f i r s t  

d a y .  

T h a t  is  c o r r e c t .  

And w h a t  I w a n t  t o  e l i m i n a t e  now is some t y p e  of  

c o n g e n i t a l ,  e x i s t i n g  c o n g e n i t a l  d e f e c t  a t  t h e  time of 

d e l i v e r y .  

I d o n ' t  know how t o  e l i m i n a t e  t h a t .  

DO you h a v e  a n y  r e a s o n  t o  b e l i e v e  w i t h  a n y  t y p e  of 

p r o b a b i l i t y  t h a t  a c o n g e n i t a l  d e f e c t  e x i s t e d  r e l a t i n g  

t o  t h i s  h e m o r r h a g e ?  

W e l l ,  t h e r e ' s  b e e n  n o  o t h e r  X- rays  done  s i n c e  t h a t  

- 1  ;;;ne. S o ,  I d o n ' t  know -- y o u  know, s u c h  'as a n  K R i .  
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Q .  I u n d e r s t a n d .  

A .  I d o n ' t  h a v e  any  r e a s o n  t o  s u s p e c t  t h a t .  B u t  t o  sal  

c a t e g o r i c a l l y  t h a t  d o e s n ' t  e x i s t ,  no .  

s c a n  m i g h t ,  you  know, show a n y  o t h e r  t y p e  of  

d e v e l o p m e n t a l  m a l f o r m a t i o n .  

7 I 
51 

So, I c a n ' t  t e l l  you  u n e q u i v o c a l l y .  
:; ii 

Q .  T h a t ' s  f i n e .  

So ,  based on t h e  e v i d e n c e  -- a t  l e a s t  t h a t ' s  b e e n  I 

10 

11 

t h a t  a c o n g e n i t a l  m a l f o r m a t i o n  o r  d e f e c t  e x i s t s  a t  t h i s  

time? 

p r o v i d e d  t o  you  t o  d a t e  -- t h e r e ' s  n o  r ea . son  t o  b e l i e v e  

1-1 1 
1 3  ' 

I r i  

1; 1 
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Q .  I u n d e r s t a n d .  

A .  Okay. 

Q .  My q u e s t i o n  was d i r e c t e d  t o  t h e  i n f o r m a t i o n  and  f i l m s  

t h a t  h a v e  b e e n  p r o v i d e d  t o  you- t o  da te .  

A.  T h a t  is c o r r e c t .  

Q.  All r i g h t .  

Were you aware of w h e t h e r  o r  n o t  any  b r u i s i n g  

e x i s t e d  o n  N a t h a n  f o l l o w i n g  h i s  d e l i v e r y ?  
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Yes. 

I take i t ,  f r o m  y o u r  o p i n i o n ,  t h a t  t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e  d e v e l o p e d  s o m e t i m e  t h e  f i r s t  d a y  a f t e r  

N a t h a n  was b o r n ,  t h a t  t h e  m e t h o d o l o g y  o f  d e l i v e r y  woulc 

h a v e  n o  b e a r i n g  upon  y o u r  o p i n i o n ,  t h e n ,  w h e t h e r  i t  wa: 

by C - s e c t i o n  or  by v a g i n a l ?  

Wait a m i n u t e .  I ' m  n o t  s u r e  I u n d e r s t a n d  t h a t  a g a i n .  

S u r e .  Y o u ' v e  i n d i c a t e d  t h a t  t h e  p o s t e r i o r  f o s s a  

h e m o r r h a g e  d e v e l o p e d  s o m e t i m e  t h e  Day 1 of b i r t h ,  b i r t k  

t h r o u g h  t h e  n e x t  24 h o u r s ,  t o o k  p l a c e  s o m e t i m e  i n  t h a t  

time p e r i o d ,  c o r r e c t ?  

T h a t  i s  c o r r e c t .  So,  I t a k e  i t ,  t h e n ,  b a s e d  on w h a t  

t h a t  o p i n i o n  i s ,  t h a t  t h e  m e t h o d o l o g y  of b i r t h  p l a y s  nc 

r o l e  i n  t h a t  o p i n i o n .  Whether  h e  was b o r n  a t  7 : 4 4  by 

C - s e c t i o n  o r  w h e t h e r  h e  was b o r n  a t  7 : 4 4  by v a g i n a l  

d e l i v e r y ,  t h a t  h a s  n o  b e a r i n g  upon y o u r  o p i n i o n ?  

I d o n ' t  know w h e t h e r  t h a t ' s  e n t i r e l y  t r ue .  

You know, a g a i n ,  y o u  d o n ' t  t ake  t h i n g s  i n  

i s o l a t i o n  j u s t  because of t h e  f a c t  t h a t  s o m e t h i n g  

d o e s n ' t  e x i s t  o r  s o m e t h i n g  d o e s  e x i s t .  

The f a c t  of t h e  p r e s e n t a t i o n ,  t h e  l o c a t i o n ,  a n d  

t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h i s  b i r t h  a r e  a l l  n o t  

c o n s i s t e n t  w i t h  a t r a u m a t i c  e t i o l o g y .  

The -- a p o s t e r i o r  f o s s a . h e m o r r h a g e  c a n  o c c u r  i n  

a C - s e c t i o n ,  a s  w e l l  a s  a v a g i n a l  c i e l i v e r y ,  a s  -- you 

UISISOURI OFF ICE A A A R E P O R T I N G  C O M P A N Y  K A N S A S O F F I C E  
2 : 0 / 2 4  ClllWPOWATE W O O D S  
'C890 SE"iSO-4 
C I E = + L l o t O  PA;, K s u S A S  6 6 2  

; ? i o  CITY CENTER SOUARE 
" 5 3  U A I N  STWEET 
*A:.SAS CITY W l S S O U R l  61'05 P C Y R O N  DUPEY ARTHUR STEIN  

C O U R T  REPORTERS 

. .  S T A T E  N I C E  PCPOWrLPS P P Q  CSW 3 : re",::- - 1:' >'do * ' =  2 2 '  LZ.:', 



111 
I 

3 

ti 

- 
I 

Y 

9 

know, a s  well a s  a s soc i a t ed  w i t h  m u l t i p l e  f a c t o r s .  

B u t  b a s e d  o n  my k n o w l e d g e  and  my r e v i e w  and  my 

e v a l u a t i o n ,  I do n o t  t h i n k  t h a t  t h e  e v i d e n c e  

s u b s t a n t i a t e s  t h e  f a c t  t h a t  t h i s  p o s t e r i o r  f o s s a  

h e m o r r h a g e  was t raumatic  i n  e t i o l o g y .  

Not  knowing when i n  t h a t  f i r s t  24 h o u r s  t h e  h e m o r r h a g e  Q. 

b e g a n  -- and  you  h a v e  t o l d  me t h a t ,  t r u e ?  

A .  T h a t ' s  t r u e .  

Q .  And n o t  knowing w h i c h  of t h e  t h r e e  u n d e r l y i n g  
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i i  i B y  t h e  f a c t  of t h e  c l i n i c a l ,  p r e s e n t a t r o n  and  t h e  

"i CT s c a n s .  

e t i o l o g i e s  c a u s e d  t h e  p o s t e r i o r  f o s s a  h e m o r r h a g e  -- 
t r u e  a g a i n ?  You d o n ' t  know w h i c h  o n e  of t h e  t h r e e ?  

A .  No, I c a n ' t  t e l l  you  a b s o l u t e l y ,  u n e q u i v o c a l l y  t h a t  X 

c a u s e d  i t ,  t h a t ' s  t r u e ,  

Q .  Oh, maybe w e ' v e  g o t  a p r o b l e m  c o m m u n i c a t i n g  h e r e .  I ' m  

n o t  a s k i n g  you t o  d e a l  i n  a b s o l u t e s  and  u n e q u i v o c a l .  

Of t h e  t h r e e  t h a t  y o u ' v e  named m e ,  d o  you h a v e  

a n  o p i n i o n  t h a t  o n e  h a s  a n y  g r e a t e r  w e i g h t  t h a n  t h e  

o t h e r  t h r e e ?  

A .  A s  I ' v e  a l r e a d y  s t a t e d ,  i t  was my o p i n i o n  t h a t  t h e  

f o u r t h  v e n t r i c u l a r  h e m o r r h a g e  was more l i k e l y .  

Q .  B e c a u s e  of  t h e  ca rd iac  p r o b l e m s ?  

A .  No, I t h i n k  you  missed t h e  b o a t .  He knows 
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2.  

A .  

2 .  

4. 

2 .  

I .  

2 .  

1. 

2 .  

1. 

The card iac  p r o b l e m s  a re  r e l a t e d  t o  t h e  v e n u o u s  

i n f a r c t i o n .  

R i g h t .  

N O W,  t h e  r e m a i n i n g  two,  t h e  AV m a l f o r m a t i o n  a n d  

t h e  s e c o n d  t h i n g  y o u ' v e  t o l d  me a b o u t  -- 
No, y o u ' r e  naming  o n e .  T h e r e ' s  o n l y  t h r e e .  We've 

a l r e a d y  t a l k e d  a b o u t  two. 

Well, c a n  you  p u t  them i n  o r d e r ?  P u t  them i n  o r d e r  f o r  

m e  a s  a l a y p e r s o n .  

Okay. 

1, 2 ,  a n d  3 ,  t h e  m o s t  l i k e l y  o f  t h e  

t h r e e  a n d  t h e  l e a s t  l i k e l y  of t h e  t h r e e .  . 

Well, t h e  f i r s t  i s  a f o u r t h  v e n t r i c u l a r  h e m o r r h a g e .  

The s e c o n d  is  a n  a r t e r i o v e n o u s  m a l f o r m a t i o n .  The t h i r d  

is a v e n o u s  i n f a r c t i o n .  

Is t h e r e  a n y  e v i d e n c e  o n  t h e  f i l m  of  a v e n o u s  

i n f a r c t i o n ?  

Yes, i t  c a n  l o o k  e x a c t l y  l i k e  t h a t .  

Do you f i n d  a n y  e v i d e n c e  o n  a n y  of t h e  r e p o r t s  by 

p e o p l e  who i n t e r p r e t e d  t h e  f i l m s  a t  t h e  t i m e  t h e y  were 

t a k e n  of  t h e  p r e s e n c e  of a v e n o u s  i n f a r c t i o n ?  

No. 

B u t ,  a g a i n ,  t h a t ' s  n o t  u n u s u a l .  

MR. B A R T I b l U S :  I move t o  s t r i k e  s o  much of  

y o u r  a n s w e r  f o l l o w i n g  t h e  word "no"..  

'4 f SSC U R I 0 F F IC E A A A R E P O R T I N G  C O M P A N Y  K A N S A S O F F I C E  
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Q. 

A .  

Q. 

A. 

Q. 

A .  

2 .  

A .  

2 .  

4. 

2 .  

4. 

2 .  

4- 

(By M r .  B a r t i m u s )  

of  t h e  r e p o r t s  o f  t h e  p r e s e n c e  of a n  AV m a l f o r m a t i o n ?  

Yes, t h e y  do m a k e  r e f e r e n c e  t o  e x c l u d i n g  a n  

a r t e r i o v e n o u s  m a l f o r m a t i o n ,  w h i c h  i s  w h a t  u s u a l l y  y o u  

d o .  

Do y o u  p rac t i ce  w i t h  t h o s e  f o l k s ?  

N o ,  I j u s t  read t h e  r e p o r t .  You asked me i f  I r ead  thc  

r e p o r t .  And t h e  r e p o r t  s a y s  -- 
No, t h a t  i s n ' t  w h a t  I asked you  a t  a l l .  

Oh. 

S h a l l  I a sk  i t  t o  y o u  a g a i n ?  

Okay. Maybe I m i s u n d e r s t o o d  t h e  q u e s t i o n .  

L e t ' s  t r y  i t  o n e  more  t ime.  Do y o u  f i n d  a n y  e v i d e n c e  

o n  a n y  o f  t h e  r e p o r t s  f r o m  t h e  f i l m s  of t h e  p r e s e n c e  of 

a n  AV m a l f o r m a t i o n ?  

You mean -- l e t  me j u s t  -- c o u l d  I a s k  y o u  a q u e s t i o n  

t o  c l a r i f y  t h a t ?  

A b s o l u t e l y .  

Y o u ' r e  s a y i n g  t h a t  -- d i d  a n y  of t h e  r e p o r t s  s a y  t h a t  

u n e q u i v o c a l l y  t h e r e  was a n  a r t e r i o v e n o u s  m a l f o r m a t i o n ?  

Is  t h a t  w h a t  y o u r  q u e s t i o n  i s?  

I d o n ' t  p u t  " u n e q u i v o c a l "  i n  t h e r e .  

Now, d o  y o u  f i n d  a n y  e v i d e n c e  o n  an! 

I s a y  d o e s  i t  s a y  t h a t  t h e r e ' s  t h e  p r e s e n c e  of  a n  

AV m a l f o r m a t i o n ?  

No, t h a t  is c o r r e c t .  
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A .  

Q. 

A. 

Q. 

A .  

Q. 

A.  

Q. 

A .  

A l l  r i g h t .  

Have y o u  e v e r  s e e n  i n  y o u r  e x p e r i e n c e s  a n d  

t r a i n i n g  -- some d e p o s i t i o n s  i n  ' 8 7  you  s a y  15 y e a r s ,  

some y o u  s a y  2 0 .  H o w  l o n g  h a v e  y o u  been  p r a c t i c i n g  

p e d i a t r  ic  n e u r o l o g y ?  

Well, I ' v e  b e e n  p r a c t i c i n g  p e d i a t r i c s  and  m e d i c i n e  

s i n c e  1 9 6 9 .  

1 8  y e a r s ?  

R i g h t .  

Have you  s e e n  d u r i n g  t h e  1 8  y e a r s  o f  y o u r  p r a c t i c e  i n  

m e d i c i n e  a n y  i n s t a n c e  o f  a f o u r t h  v e n t r i c l e  b l e e d  s u c h  

a s  y o u  b e l i e v e  N a t h a n  A l l e y  h a s  w i t h  some d e g r e e  o f  

p r o b a b i l i t y  t h a t  was caused by m e d i c a l  n e g l i g e n c e ?  

I d o n ' t  t h i n k  I c a n  a n s w e r  t h a t  q u e s t i o n .  I j u s t  d o n '  

know. 

T e l l  me p a t h o p h y s i o l o g i c a l l y  w h a t  would c a u s e  t h e  s t a r '  

of  t h e  f o u r t h  v e n t r i c l e  b l e e d ,  

I ' m  s o r r y ,  s a y  t h a t  a g a i n .  

How d o e s  t h e  f o u r t h  v e n t r i c l e  b l e e d  g e t  s t a r t e d ,  

p a t h o p h y s i o l o g i c a l l y ?  

Well, i t ' s  t h o u g h t  t o  -- by c o m p a r i s o n  w i t h  o t h e r  

s t u d i e s  -- t o  s t a r t  i n  t h e  c h o r o i d  p l e x u s  i n  t h e  f o u r t l  

v e n t r i c l e .  

?.?ow, w h a t  c a u s e s  t h e  a b n o r m a l i t y  i n  t h e  c h o r o i d  

p l e x u s  c a n  be a n  a n a t o m i c  a b n o r m a l i t y ,  i t  c a n  be  
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r e l a t e d  t o  a m e t a b o l i c  p r o b l e m ,  i t  c a n  b e  r e l a t e d  t o  

some o t h e r  e t i o l o g y .  

I d o n '  t know t h a t .  And I d o n ' t  t h i n k  anybody  e l s  

c a n  b e c a u s e  t h e r e ' s  n o  way t o  s t u d y  i t .  

B u t  we d o  know t h e  l o c a t i o n ,  we d o  know w h e r e  i t  

comes f rom.  And t h a t ' s  how i t  o c c u r s  

p a t h o p h y s i o l o g i c a l l y .  

Now, t h e  p a r e n t s  h a v e  t e s t i f i e d  i n  t h e i r  d e p o s i t i o n s  

a b o u t  a p o p p i n g  s o u n d .  And you  r e c a l l  f r o m  y o u r  r e v i e 5  

of o t h e r  d e p o s i t i o n s  t h a t  b e i n g  d e s c r i b e d ,  d o  you n o t ?  

Yes, I do .  

And d i d  t h e  f a c t  t h a t  t h e  p a r e n t s  t e s t i f i e d  u n d e r  o a t h  

t h a t  t h e y  h e a r d  t h i s  p o p p i n g  s o u n d  a t  t h e  time of 

d e l i v e r y  p l a y  any  p a r t  i n  you. f o r m u l a t i n g  y o u r  o p i n i o n :  

as t o  t h e  cause of N a t h a n ' s  p o s t e r i o r  f o s s a  h e m o r r h a g e '  

No. I mean, t h e  -- f i r s t  of a l l ,  i t ' s  n o t  i n  t h e  

c h a r t .  

S e c o n d  of all, I a c c e p t  t h e  d e s c r i p t i o n .  

T h i r d  of a l l ,  t h e  p o p p i n g  t h a t  I'm a s s o c i a t e d  w i t !  

i s  u s u a l l y  a c e r v i c a l  c o r d  i n j u r y  t h a t  -- a n o i s e  t h a t  

o c c u r s  a t  t h e  t i m e  of b i r t h .  And t h a t ' s  n o t  p r e s e n t  i r  

t h i s  c a s e .  

And, f i n a l l y ,  t h e  p r e s e n c e  of t h e  h e m o r r h a g e .  A n c  

f o r  a l l  t h e  o t h e r  f a c t o r s  w e ' v e  gone  t h r o u g h  a r e  n o t  

c o n s i s t e n t  w i t h  a t r a u m a t i c  e t i o l o g y .  
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So,  i t  d o e s  n o t  p l a y  a n y  p a r t .  

MR, BARTIMUS:  I ' m  g o i n g  t o  move t o  

s t r i k e  s o  much of h i s  a n s w e r  f o l l o w i n g  t h e  word 

"no" .  

Q. 

A. 

2 .  

A.  

2 .  

2 .  

(By M r .  B a r t i m u s )  Do y o u  b e l i e v e  I a s k e d  y o u  i f  t h a t  

was i n  t h e  c h a r t ,  do you b e l i e v e  I asked you  t h a t ?  

You a s k e d  m e  t h e  r e s p o n s e  a s  t o  w h e t h e r  I b e l i e v e d  i t  

was p e r t i n e n t  a n d  r e s p o n s i b l e  and  r e l a t e d .  

And I t r i e d  t o  g i v e \  you  t h e  b e s t  a n s w e r  t h a t  I 

c o u l d .  And I c a n ' t  d o  i t  i n  t h e  a n s w e r  " n o " .  

And I d o  b e l i e v e  t h a t  I h a v e  t h e  r i g h t  t o  e x p l a i n  

my a n s w e r s .  

And i f  I d o n ' t ,  t h e n  l e t ' s  

Y o u ' r e  t r y i n g  t o  s t a r t  s o u n d i n g  

Doc t o r - -  

I ' m  -- 
MR. G O Z A :  We're n o t  

s t o p  and  ask t h e  j u d g e .  

l i k e  a n  a d v o c a t e ,  

o i n g  t o  -- n o ,  y o u ' r e  

n o t  g o i n g  t o  s p a r  w i t h  h i m ,  y o u ' r e  n o t  g o i n g  t o  

h a v e  any  d i s c u s s i o n  -- 
(By Mr. B a r t i m u s )  I f  t h a t  was y o u r  b e s t  a n s w e r ,  t h a t ' s  

a l l  I c a n  ask f o r .  

blR. G O Z A :  T h a t ' s  a l l  -- 
(By blr .  B a r t i m u s )  G i v e  me y o u r  b e s t  a n s w e r .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d .  1 
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A .  

9 .  

A .  

Q. 

A. 

2 .  

A .  

2 .  

(By Mr. B a r t i m u s )  Do you  f i n d  a n y  e v i d e n c e  i n  t h i s  

case,  D o c t o r ,  a s  t o  N a t h a n  A l l e y  h a v i n g  s u f f e r e d  any  

p e r i o d s  of i n t r a u t e r i n e  h y p o x i a ?  

No, I d o  n o t .  

You d i d  n o t  h a v e  t h e  o p p o r t u n i t y  t o  r e v i e w  a f e t a l  

h e a r t  m o n i t o r ,  d i d  y o u ?  

No. 

E x h i b i t  5 ,  y o u r  n o t e s  f r o m  t h e  e x a m i n a t i o n  of N a t h a n .  

Please  f e e l  f r e e  t o  r e f e r  t o  t h o s e  i f  you n e e d  t o .  I 

b e l i e v e  t h e  e a s i e s t  way t o  f i n d  o u t  w h a t  y o u  f o u n d  a t  

t h e  time of y o u r  e x a m i n a t i o n  is j u s t  t o  a s k  you .  

I c o u l d  g o  t h r o u g h  i t ,  s e r i a t e  them f r o m  t o p  t o  

b o t t o m .  

B u t  i f  i t ' s  c o m f o r t a b l e  f o r  y o u I  c o u l d  you j u s t  

g i v e  me a n a r r a t i v e  of w h a t  y o u r  exam d i s c l o s e d  

r e l a t i n g  t o  N a t h a n ?  

I ' l l  e v e n  d o  b e t t e r  t h a n  t h a t ;  I p l a n  t o  d i c t a t e  a 

r e p o r t  and  s e n d  you a c o p y  of i t .  

T h a t  would b e  f i n e .  

Okay. 

B u t  f o r  r i g h t  now, f o r  p u r p o s e s  of t h e  d e p o s i t i o n  -- 
and I ' m  n o t  g o i n g  t o  go  back  and t ake  y o u r  r e p o r t  a n a  

l o o k  a t  t n e  d e p o s i t i o n  and  c o m p a r e  t h e  two -- 
I u n d e r s c a n d .  

I w a n t  a b a i l p a r 5  i d e a  of  w h a t  you b e l i e v e  you f o u n d  



I/ 
and o b s e r v e d  a n d  made a d e t e r m i n a t i o n  was p r e s e n t  a s  i t  

1 
3 1 

I 
A. I app rec i a t e  t h a t  b e c a u s e  a s  I d i c t a t e  i t ,  t h e  

p h r a s e o l o g y  may be somewhat  d i f f e r e n t .  The  c o n t e n t  

w i l l  b e  t h e  same. 

No p r o b l e m .  

I h o p e .  

N a t h a n  is now s i x  y e a r s  of a g e .  

I was n o t  a l l o w e d  t o  a s k  a n y  q u e s t i o n s ,  s o ,  I 

c a n ' t  comment o n  h i s  c u r r e n t  s t a t u s .  

You u n d e r s t a n d  why t h a t  i s ,  d o  you  n o t ?  

No, I r e a l l y  d o n ' t .  

L e t  m e  j u s t  t e l l  y o u ,  t h e  l a w  a l l o w s  y o u ,  a s  a 

d e p o n e n t ,  t o  e x a m i n e  a c h i l d .  

L e c  me j u s t  t e l l  y o u ,  t h e y  d e a l  -- i t ' s  a r e a l i t y ,  

D o c t o r ,  y o u ' r e  o n  t h e  o t h e r  s i d e  of a l a w s u i t .  

And i t  s a y s  a n  o p p o s i n g  p a r t y  -- i t  s a y s  " o p p o s i n g  

? a r t y ' *  h a s  t h e  r i g h t  t o  e x a m i n e  someone.  I t ' s  c a l l e d  a 

s t a t u t o r y  exam. 
I /  

20 il Xacnan A l l e y  i s  t h e  o n l y  p a r t y  i n  t h i s  l a w s u i t .  
I 

'1 I1 
i 2' 

His p r e n t s  a r e  n o t  p a r t i e s  t o  t h e  l a w s u i t .  

Ana,  s o ,  t h e  law s a y s  y o u ' r e  e n t i t l e d ,  a s  a 

2 h y s i c i a n  -- h e ' s  n o t ,  a n d  t h a t ' s  why h e  w a s n ' t  i n  t h e  

2 1  room.  Very s p e c i f i c  a b o u t  w h a t  you  c a n  a n d  c a n n o t  d o .  

- I  , -  ' ?!oti, as  a p h y s i c i a n ,  a r e  e n t i t l e d  t o  a s t a t u t o r y  
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e x a m i n a t i o n  of N a t h a n .  

Y o u ' r e  n o t  e n t i t l e d  t o  a n y t h i n g  e lse  r e l a t i n g  t o  

h i s  f a m i l y .  

f a t h e r ,  a n y b o d y  e l s e  a b o u t  t h e  c h i l d .  

You ' re  n o t  e n t i t l e d  t o  ask h i s  m o t h e r ,  h i  

S o ,  we p r o d u c e d  -- a n d  by a g r e e m e n t  -- N a t h a n  

A l l e y  f o r  y o u  t o  e x a m i n e .  So ,  t h a t ' s  why, b e c a u s e  t h e  

r u l e s  p r o v i d e  t h a t .  

d i f f e r e n t .  

They d o n ' t  p r o v i d e  f o r  a n y t h i n g  

And a s  t h e  l a w y e r  f o r  t h e  A l l e y s ,  I ' m  n o t  g o i n g  

o u t s i d e  of wha t  t h e  r u l e s  s a y  you  s h o u l d  and  s h o u l d  not  

d o .  And t h a t ' s  why. 

I t h i n k  y o u  s h o u l d  u n d e r s t a n d  t h a t .  

MR. G O Z A :  I t h i n k  -- f i r s t  o f  a l l ,  t h a t  was 

a l l  well a n d  g o o d ,  b u t  I d o n ' t  t h i n k  i t ' s  

n e c e s s a r i l y  a n  accurate  i n t e r p r e t a t i o n .  1 t h i n k  

w e  m i g h t  h a v e  some d i s a g r e e m e n t  b e t w e e n  -- 
IYR. BARTIMUS: I c h a l l e n g e  you  r i g h t  h e r e  and 

now. Go, g e t  t h e  r u l e .  

MR. G O Z A :  No, w h a t  c o n s t i t u t e s  a n  

e x a m i n a t i o n .  I ' m  n o t  a r g u i n g  w i t h  y o u  w h a t  i t  

s a y s .  B u t  w h a t  c o n s t i t u t e s  a n  e x a m i n a t i o n ,  w h a t ' s  

i n c l u d e d  w i t h  t h a t ,  I t h i n k  i s  s u b j e c t  t o  some 

d i s p u t e .  

Ne d i d n ' t  h a v e  any  p r o b l e m .  I l e f t  t h e  

room. He d i d n ' t  a s k  a n y  q u e s t i o n s .  



So,  h e ' s  j u s t  t e l l i n g  you  h e  d i d n ' t  take  a 

h i s t o r y ,  t h a t ' s  a l l  h e ' s  t e l l i n g  y o u  -- 
(By Mr. B a r t i m u s )  You s a i d  you  wan ted  t o  know, a n d  I 

r e s p o n d e d  -- 

how somebody p r a c t i c e s  m e d i c i n e .  They do t h a t  by 

10 

f l  

! 

Q. S u r e .  

A .  E s p e c i a l l y ,  y o u  know, a c h i l d  who is  s h y ,  is  r e t i c e n t .  

t 

t 

14 

1 5 

II 

of  my a b i l i t y  o n  t h i s  d a y  i n  O c t o b e r ,  t h a t ' s  my o n l y  

r e a s o n ,  o k a y ?  

t r y i n g  t o  ask some q u e s t i o n s  a b o u t  how somebody i s  

16 

17 

18 

19 

20 

2 1  

*) -- *-) 

c u r r e n t l y  f u n c t i o n i n g  b e c a u s e  i t  h e l p s  i n  y o u r  

d e t e r m i n a t i o n .  

/Q. S u r e .  

A .  Now, i f  t h e  l aws  a r e  t h a t  way, I c a n ' t  -- t h a t ' s  f i n e .  

I r e s p e c t  t h e  law. B u t  j u s t  s o  t h a t  w e  u n d e r s t a n d  

t h a t .  

Q .  W e  d o n ' t  h a v e  a q u a r r e l  a b o u t  t h a t .  

A. A l l  r i g h t .  S o ,  i t  was a l i m i t e d  t o  g e n e r a l  

n e u r o l o g i c a l  p h y s i c a l  e x a m i n a t i o n .  

12 

13 

And t h a t ' s  my o n l y  r e a s o n .  I t  would h a v e  h e l p e d  

me t o  f u r t h e r  d e f i n e ,  w h i c h  I w a n t e d  t o  d o  t o  t h e  b e s t  

- 1 1  

2 )  ' 1  tie h a s  a n  a r e a  o f  scar wh ich  h i s  m o t h e r  d i d  s a y  
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Q. 

A .  

Q. 

A .  

2 -  

A .  

2 .  

4. 

2 .  

1. 

2 .  

1. 

I. 

!I. 

was d u e  t o  a b u r n  w h i c h  h e  r e c e i v e d  by way of -- w h i l e  

h e  was w i t h  h i s  f a t h e r ,  o v e r  t h e  c h e s t .  

Do you know wha t  t h e  c a u s e  of t h a t  b u r n  was? 

We d i d n ' t  g e t  i n t o  i t .  

Did t h a t  b u r n  h a v e  a n y  s i g n i f i c a n c e  t o  you  f r o m  a 

n e u r  o l o g i c a l  v i ewpo i n  t ?  

I ' m  g e t t i n g  i n t o  my o b s e r v a t i o n s  t h a t  you asked me. 

I know -- 
Let  m e  f i n i s h ,  a n d  t h e n  you  c a n  ask m e  some q u e s t i o n s ,  

o k a y ?  I f  you  d o n ' t  m i n d .  

Okay, 1'11 g e t  y o u r  n o t e s  b a c k .  Is t h a t  i n d i c a t e d  on  

y o u r  n o t e s ?  

Yes. 

Okay, y o u  g o  a h e a d  a n d  t e l l  m e  e v e r y t h i n g ,  a n d ,  t h e n ,  

g i v e  m e  y o u r  n o t e s ,  a n d  I ' l l  go  back  a n d  t r y  t o  

d e c i p h e r  o n e  a t  a time w h a t  y o u  m e a n t  f o r  s o m e t h i n g  -- 
if  t h a t ' s  more c o m f o r t a b l e  f o r -  you t o  d o  i t  t h a t  way. 

Well, i t  is  more  c o m f o r t a b l e  f o r  me t o  g i v e  you my 

f i n d i n g s .  And i f  you  h a v e  q u e s t i o n s ,  I'll b e  g l a d  t o  

a n s w e r  them. 

S h o o t .  

I j u s t  h a v e  t o  t h i n k  i n  a l o g i c a l  manne r .  

S h o o t ,  90. 

Okay,  ne nad some scars  o v e r  h i s  body w h i c h  were n o t  

u n u s u a l .  
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H e  had  some a r e a s  o f  a b r a s i o n s  w h i c h  were h e a l i n g  

H e  was v e r y  p l e a s a n t .  H e  was c o o p e r a t i v e .  H e  war 

b r i g h t .  H e  f o l l o w e d  my d i r e c t i o n s  q u i t e  w e l l .  

H i s  c r a n i a l  n e r v e  e x a m i n a t i o n  showed s l i g h t l y  

d i l a t e d  p u p i l s -  H e  was w e a r i n g  g l a s s e s .  H e  had  some 

m i l d  r o t a t o r y  n y s t a g m u s  on  l a t e r a l  g a z e .  

He h a d  d y s a r t h r i c  s p e e c h  when h e  s p o k e .  

H e ,  o n  e x a m i n a t i o n  of h i s  mo to r  s y s t e m ,  

d e m o n s t r a t e d  n o  s i g n i f i c a n t  w e a k n e s s .  E i s  r e f l e x e s  

were b r i s k .  H i s  p l a n t a r  r e s p o n s e s  were f l e x o r .  

H e  h a d  e v i d e n c e  o f  w h a t  is t e r m e d  d y s m e t r i a  

o r  d i f f i c u l t y  w i t h  c o o r d i n a t i o n  on  -- w h i c h  was more  

p r o m i n e n t  o n  t h e  r i g h t  s i d e  -- b o t h  i n  t h e  arm a n d  

l e g - -  t h a n  t h e  l e f t .  

E i s  g a i t  was c l u m s y ,  u n s t e a d y  a n d  b r o a d- b a s e d  anc  

a l s o  o c c u r r e d  when r u n n i n g .  

Eiis s e n s a t i o n  was i n t a c t .  

E i s  h e a d  c i r c u m s t a n c e  was 04 n o r m a l  s i z e  -- 

a l t h o u g h  I d i d n ' t  h a v e  a c h a r t  -- I f e e l  i t  was 

? r o b a b l y  w i t h i n  t h e  n o r m a l  r a n g e .  

So ,  i n  summary, I t h i n k  t h a t  h e  r e p r e s e n t s  a c h i 1  

who h a s  e v i d e n c e  of  d y s m e t r i a ,  a t a x i a ,  d y s a r t h z i a ,  

w i t h  n o r n a l  r e s p o n s i v e n e s s .  

2 .  .\re you d o n e ?  

4 .  Yes. 
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Q. 

A .  

Q. 

A .  

2 .  

e l .  

2 .  

1. 

The d e f i c i t s  w h i c h  you  f o u n d ,  a re  t h e y  a l l  d i r e c t l y  

r e l a t e d  t o  t h e  p o s t e r i o r  f o s s a  h e m o r r h a g e ?  

T h e y ' r e  a l l  d i r e c t l y  r e l a t e d  t o  t h e  p o s t e r i o r  f o s s a .  

W h e t h e r  i t ' s  d u e  t o  t h e  h e m o r r h a g e  o r  r e l a t e d  t o  

a n o t h e r  p a t h o g e n e t i c  mechan ism,  I c a n ' t  be  c e r t a i n .  

Do you  have  any  e v i d e n c e  t h a t  t h e r e  may be some o t h e r  

p a t h o g e n e t i c  c a u s e  o t h e r  t h a n  h e m o r r h a g e  i n  t h e  

p o s t e r i o r  f o s s a  r e g i o n ?  

Well, t h e r e  was h y d r o c e p h a l u s  w h i c h  e x i s t e d .  

T h e r e  was a l s o  p r o m i n e n c e  of v e i n s .  T h e r e  may 

h a v e  been  i n f a r c t i o n  b e s i d e s  t h e  h e m o r r h a g e .  

T h e r e  was p r o b a b l y ,  i n  a d d i t i o n ,  some v a s o s p a s m  

which  o c c u r s  w i c h  s u b a r a c h n o i d  h e m o r r h a g e .  S o ,  I c a n ' t  

t e l l  y o u ,  y o u  know, t h a t  i t ' s  a l l  j u s t  r e l a t e d  t o  t h e  

h e m o r r h a g e .  

The d e f i c i t s  -- a t  l e a s t  f r o m  a n e u r o l o g i c a l  

v i e w p o i n t - -  a i l  a r i s e  f r o m  t h e  p o s t e r i o r  f o s s a  r e g i o n  

o f  t h e  b r a i n ?  

A t  l e a s t  on t h e  e x a m i n a t i o n  t h a t  I saw. 

B u t ,  a g a i n ,  t h a t  -- you  know, I d o n ' t  t h i n k  t h a t  

o n e  c a n  t o t a l l y  e x c l u d e  a s u p r a t e n t o r i a l  e t i o l o g y .  

Did you make any  o b s e r v a t i o n s  a s  t o  w h e t h e r  o r  n o t  

N a t h a n  has any  t y p e  of  e m o t i o n a l  p r o b l e m s ?  

1 c o u l d n ' t  d o  t h a t  s i n c e  I w a s n ' t  a i l o w e d  t o  go i n t o  

t h a t  f u r t h e r .  
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Q. 

A .  

Q. 

A .  

2 .  

4. 

2 .  

1. 

2 .  

A *  

2. 

Is t h e  a n s w e r  " no" ?  

"NO". . 

Thank you .  

I n  t h e  r e p o r t  t h a t  you p l a n  on d i c t a t i n g  and  you  

h a v e  a g r e e d  t o  p r o v i d e  me w i t h  a copy  of i t  t h r o u g h  

y o u r  -- 
I ' l l  s e n d  i t  d i r e c t l y  t o  you  i f  you  would l i k e .  

MR. GOZA: Send  i t  t h r o u g h  m e .  

(By Mr. B a r t i m u s )  A g a i n ,  u n d e r  t h e  r u l e s ,  s e n d  i t  t o  

him.  

Now, d o  you  i n t e n d  on y o u r  r e p o r t s  -- and  I 

h a v e n ' t  s e e n  your r e p o r t  -- b u t  h a v i n g  some f a m i l i a r i t 1  

w i t h  medical r e c o r d s ,  d o  you i n t e n d  t o  o f f e r  a p o r t i o n  

t h a t  s a y s  " i m p r e s s i o n s " ?  

No, I ' m  g o i n g  t o  g i v e  you  my p h y s i c a l  f i n d i n g s .  

I see. Have you  f o r m u l a t e d  any  i m p r e s s i o n s  as  t o  t h e  

d e g r e e  of b r a i n  i m p a i r m e n t  t h a t  N a t h a n  h a s  on any  t y p e  

of  q u a n t i t a t i v e  s ca le?  

I would s a y  a t  t h i s  p o i n t ,  j u s t  based -- a n d ,  a g a i n ,  

1'11 h a v e  t o  d o  some -- you know, when I d i c t a t e  and 

reassess  i t  -- i t ' s  c e r t a i n l y  m i l d  t o  m o d e r a t e .  

Have you f o r m u l a t e d  a n y  o p i n i o n s  a s  t o  N a t h a n ' s  l i f e  

e x p e c t a n c y ?  

No, I h a v e n '  t .  

Can you d o  t h a t ,  b a s e d  on t h e  e x a m i n a t i o n  w h i c h  you 
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A. 

Q *  

A.  

Q- 

2 .  

p e r f o r m e d  h e r e  t o d a y ?  

Yes, b u t  I h a d n ' t  b e e n  asked t o  d o  t h a t ,  s o ,  I -- 
I ' m  a s k i n g  you  now. Can y o u ,  a s  we s i t  here  now, makc  

a d e t e r m i n a t i o n  as  t o  w h e t h e r  N a t h a n ' s  l i f e  e x p e c t a n c l  

c a n  i n  any  way b e  s h o r t e n e d ?  

I would h a v e  t o  s i t  down and  r e f l e c t  on t h a t .  

B u t  i f  M r .  Goza asks  me t o  t e s t i f y ,  t h e n  I w i l l  t 

g l a d  t o  p r o v i d e  you w i t h  my o p i n i o n  p r i o r  t o  t h e  c o u r t  

Well, w h e t h e r  o r  n o t  Mr. Goza d o e s  O K  n o t ,  I am r i g h t  

now -- 
MR. G O Z A :  Well, h e ' s  t o l d  -- 
MR. BARTIMUS:  D o n ' t  i n t e r r u p t  -- 
MR. G O Z A :  I ' m  s o r r y .  

MR. B A R T I M U S :  You g e t  s a  exc i t ed .  

MR. G O Z A :  I d i d n ' t  mean t o  i n t e r r u p t  -- 
MR. B A R T I M U S :  S i t  b ack  and r e l ax .  

(8: Mr. B a r t i m u s )  The f a c t  i s ,  I w a n t  t o  know i f  you  

h a v e  any  o p i n i o n s  o r  c o n c l u s i o n s .  You 've  t o l d  m e  t h a t  

y o u  c o u l d  come u p  w i t h  some, b a s e d  on t h e  d a t a  t h a t  y c  

h a v e .  I want  t o  know w h a t  t h e y  a r e  i f  y o u ' r e  g o i n g  t c  

o f f e r  them a t  t r i a l ,  a n d  I w a n t  t o  know i t  a h e a d  of 

time. And I ' m  e n t i t l e d  t o  d o  t h a t  u n d e r  t h e  r u l e s .  

S o ,  i f  h e  makes a t r i a l  s t r a t e g y  o r  d e c i s i o n  and  

h e ' s  g o i n g  t o  ask you t h a t  and  b r i n g  t h a t  u p ,  I w a n t  t 

know a b o u t  it a h e a d  of  t i n e .  
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Q. 

A .  

Q. 

A .  

(2. 

A .  

L & U  

A b s o l u t e l y .  

Does t h e  f a c t  t h a t  N a t h a n  was term a s  o p p o s e d  t o  

p r e m a t u r e  p l a y  any  r o l e  i n  t h e  i n c i d e n c e  of a n  i n c r e a s c  

i n  t h e  t r i a d  p o s s i b i l i t i e s  t h a t  y o u ' v e  t o l d  u s  a b o u t ?  

Yes. The e n t i t i e s  t h a t  I made r e f e r e n c e  t o  a re  

I c o n s i d e r a b l y  'more common i n  " p r e m a t o r y "  i n f a n t s  -- 
mean i n  term i n f a n t s ,  e x c u s e  m e .  

You b e t t e r  r e p e a t  t h a t  o n e  more time, j u s t  s o  t h e  

r e c o r d  is c l e a r  and t h e r e ' s  n o  m i s u n d e r s t a n d i n g .  

T h e  e n t i t i e s  w h i c h  I h a v e  o u t l i n e d  a s  I t h i n k  is a 

p r o b a b l e  cause a r e  c o n s i d e r a b l y  more  common i n  term 

i n f a n t s .  

Are you  a w a r e  of  any  s t u d i e s ,  a s  a p e d i a t r i c  

n e u r o l o g i s t ,  t h a t  r e l a t e  t o  a n  i n c r e a s e  i n c i d e n c e  of 

t r a u m a t i c  damage a s  a r e s u l t  of t h e  b i r t h i n g  p r o c e s s  of 

a f r a n k  breech when t h e  c h i l d  is g r e a t e r  t h a n  e i g h t  

p o u n d s ?  

I t h i n k  you a s k e d  me t h a t  b e f o r e .  I s a i d  I had  n o t  

gone  t h r o u g h  t h e ,  you know, e v i d e n c e  of -- i n  terms of 

r e l a t e d  t o  p o s t e r i o r  f o s s a  h e m o r r h a g e  and  o t h e r  trauma 

and p l o t t e d  t h e m  a l l  o u t  w i t h  r e l a t i o n  t o  b i r t h  w e i g h t .  

I ' m  c e r t a i n l y  f a m i i i a r  w i t h  Wi l l i ams '  t e x t b o o k  

which  s t a t e s  t h a t  t h e r e ' s  a n  i n c r e a s e d  i n c i d e n c e  i n  

5 r e a t e r  t h a n  e i g h t  p o u n d s .  

i n  B u t  I d o n ' t  -- y o u  know, I h o n e s t l y  d o n ' t  -- 
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A .  

Q. 

A.  

Q *  

A.  

t h e  p e d i a t r i c  l i t e r a t u r e ,  i t ' s  n o t  s t a t e d  l i k e  t h a t .  

Well, I t h i n k  y o u ' v e  a n s w e r e d  my q u e s t i o n  a t  l e a s t  y e s  

i n  Wi l l i ams '  t e x t b o o k  o n  o b s t e t r i c s  -- 
T h a t ' s  n o t  a n e u r o l o g i c a l  a s s e s s m e n t ,  t h a t ' s  a n  

, b s t e t r i c a l  o b s e r v a t i o n .  And t h e y  m a k e  n o  r e f e r e n c e  t o  

w h a t  t h e  t y p e  of i n j u r i e s  a r e  and w h a t  t h e  

i 
! c i  rc ums t a n c e s  a r  e a 

I 
And o f t e n t i m e s ,  when you  d o n ' t  h a v e  t h e  d a t a ,  i t ' s1  i 

I 
d i f f i c u l t  t o  come t o  a c o n c l u s i o n .  

I see. 

I n  y o u r  CV,  you  s a i d ,  I b e l i e v e ,  t h a t  the re  may Sei I 
some a d d i t i o n a l  e n t r i e s  f r o m  t h e  o n e  t h a t  you p r o v i d e 6  i ; 

i 

u s  t o  u p d a t e  i t  -- I 

T h e r e  a r e  a l s o  some e r r o r s  i n  t h e r e ,  j u s t  because of  

t h e  s e c r e t a r y  who t y p e s  i t .  

B u t  I'll g e t  you a c o r r e c t  v e r s i o n .  

Have you  w r i t t e n  o n  t h e  t o p i c  o r  on  t h e  c a u s a t i o n  I ! 

e t i o l o g i e s  t h a t  w e ' v e  d i s c u s s e d  here t o d a y  r e l a t i n g  t o  

N a t h a n ?  I 

I'll h a v e  -- I j u s t  d o n ' t  know. I n  terms of  a t e r m  

b a b y ,  i n  terms of a p o s t e r i o r  f o s s a  h e m o r r h a g e ,  I c a n ' t ;  

r e c a l l  s p e c i f i c a l l y .  

I ' v e  c e r t a i n l y  w r i t t e n  on a r e a s  i n  terms of 

a r t e r i o v e n o u s  m a l f o r m a t i o n s  and  v e n o u s  i n f a r c t i o n .  a u - :  l-! 

I -- y o u  know, I c a n ' t  t e i l  you s p e c i f i c a l l y  w h e t h e r  
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Q. 

4. 

2 .  

4. 

2 .  

3 ,  

2 .  

1. 

2 .  

a l l  t h e  d e t a i l s  a r e  s i m i l a r  t o  t h i s  s i t u a t i o n .  

You, i n  f a c t ,  h a v e n ' t  w r i t t e n  on  p o s t e r i o r  f o s s a  

h e m o r r h a g e ,  h a v e  y o u ?  

No, I ' v e  t o l d  y o u  t h a t .  

B u t  t h e r e  a r e  a reas  o f  a r t i c l e s  which  refer  t o  

d i f f e r e n t  t h i n g s .  

t o  j u s t  g i v e  you  f a l s e  i n f o r m a t i o n .  

I d o n ' t  w a n t  t h a t ,  e i t h e r .  

I n  i n f a n t s  t h a t  h a v e  p o s t e r i o r  f o s s a  h e m o r r h a g e  as  a 

r e s u l t  o f  a t r a u m a t i c  b i r t h  -- a r e  you  aware t h a t  t h a t  

c a n  h a p p e n ,  f i r s t  o f  a l l ?  

S a y  t h a t  a g a i n .  

Are you aware, f r o m  t h e  l i t e r a t u r e  o r  f r o m  y o u r  own 

e x p e r i e n c e  a t  a n y  time, a n  i n s t a n c e  w h e r e  a n  i n f a n t  

who i s  d e l i v e r e d  i n  a f r a n k  b r e e c h  p o s i t i o n  c a n  s u f f e r  

b i r t h  t rauma r e s u l t i n g  i n  a p o s t e r i o r  f o s s a  h e m o r r h a g e ?  

Yes. 

Y o u ' r e  aware of t h a t ?  

Yes. 

I n  t h o s e  i n s t a n c e s  w h e r e  t h a t  t a k e s  p l a c e ,  i s n ' t  i t ,  i r  

f a c t ,  t r u e  t h a t  i t  may b e  h o u r s  or  d a y s  b e f o r e  i n f a n t s  

e x h i b i t  p r o g r e s s i v e  n e u r o l o g i c a l  s i g n s  d u e  t o  

a c c u m u l a t i n g  b lood  i n  t h e  p o s t e r i o r  f o s s a ?  

I thinM i n  c e r t a i n  i n s t a n c e s  t h a t  i s  t h e  case, y e s .  

Xr. Goza had t h e  a r t i c l e  -- I t h i n k  i t ' s  r i g h t  t h e r e  i n  

So,  I d o n ' t  w a n t  t o  be -- you  know, 
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. t e s t i f i e d ,  and  t h a t  t h e r e  may b e  o t h e r  cases i n  
I 

:!4 ' w h i c h  h e ' s  worked  w i t h  S h u g h a r t ,  Thomson and  h a s  

- .  n o t  p r o v i d e d  t e s t i m o n y  o r  p e r h a p s  e v e n  b e e n  
I 

1 f r o n t  you -- by S t e v e n  Xocher  ( p h o n e t i c )  and o t h e r s ,  

1 \ I  " N e o n a t a l  P o s t e r i o r  F o s s a  S u b d u r a l  Hematoma.". 

j i  Did t h a t  a r t e r i c f e  p l a y  a n y  r o l e  i n  y o u  a r r i v i n g  

4 ,  a t  y o u r  o p i n i o n s  here t o d a y ?  

j : A .  Did i t  h a v e  a n y  role? 

.i Q .  Yes, d i d  i t  h a v e  any  i m p a c t  o r  d i d  i t  -- 

I 

I 

r A .  No, n o t  r e a l l y .  

; Q .  Okay. 

1 ,  (Whereupon C h a l h u b  D e p o s i t i o n  E x h i b i t  Nos. 
! 

. .  . I  6- 13,  R S R ,  were marked f o r  i d e n t i f i c a t i o n . )  

(Whereupon a s h o r t  recess was t a k e n . )  

, .> -- 

i d e n t i f i e d  a s  a n  e x p e r t .  

Is t h a t  c o r r e c t ,  Mr. Goza? 

- I  MR. G O Z A :  T h a t ' s  c o r r e c t .  

- 1  Q .  (By M.r .  a a r t i m u s )  Now, D o c t o r ,  I'm g o i n g  t o  hand  you ~ 

- w h a t  have  been  marked a s  E x h i b i t s  6 ,  7 ,  8 ,  9 ,  10, 11, 
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1 2 ,  a n d  1 3 ,  a n d  a s k  y o u  if  y o u  would  go t h r o u g h  t h o s e .  

And I t h i n k ,  a g a i n ,  t h e  b e s t  way t o  d o  i t  i s  i n  a 

n a r r a t i v e  form. Throw u p  a f i l m ,  i d e n t i f y  i t  f o r  u s ,  

t e l l  u s  w h e r e  i t  was t aken  and  when i t  was t a k e n ,  a n d  

t h e n  t e l l  u s  w h a t  y o u r  f i n J i n g s  a r e ,  b a s e d  f r o m  t h a t  

f i l m .  

N O W ,  t h a t ' s  o n e  me thod  o f  d o i n g  i t .  A n o t h e r  

method is we can go  jump t h r o u g h  t h e  h o o p s  a n d  d o  i t  

e a c h  i n d i v i d u a l  -- 
No, w e ' l l  d o  i t  w h a t e v e r  way y o u  w a n t  -- 

MR. GOZA:  We'll d o  i t  t h e  m o s t  q u i c k  way we 

c a n .  

(By Mr. B a r t i m u s )  Well, y o u  t e l l  me w h a t ' s  e a s i e s t  f o r  

you-- 

Well, f i r s t  o f  all -- 
-- I c a n  d o  i t  e i t h e r  way. 

L e t ' s  do  i t  by d a t e ,  t h a t ' s  f i r s t ,  a n d  t h e n  w e ' l l  g o  

f r o m  t h e r e .  

And 1'11 j u s t ,  y o u  know, t e l l  you  my d e s c r i p t i o n .  

If you  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  I ' l l  b e  g l a d  t o  

a n s w e r  them. I mean,  I d o n ' t  -- 
T h a t ' s  f i n e .  

On t h e  f i l m s ,  t h e r e  a r e  more  t h a n  o n e  p i c t u r e  on  

e a c h  f i l m .  C o u l d  you t e l l  u s  by row a n d  by l o c a t i o n  

w i t h i n  t h e  row,  w o r k i n g  f r o m  t h e  t o p  down, w h a t  y o u ' r e  
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A .  
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A .  

Q -  

A .  

Q. 

A .  

p o i n t i n g  a t ?  

Well, y o u  d o  u n d e r s t a n d  w h a t  a CT s c a n  is and  how i t ' s  

t a k e n ?  

I d o ,  b u t  t h e  p r o b l e m  w e  h a v e  is when t h o s e  f i l m s  t h e ?  

d i d  n o t  accompany t h e  t r a n s c r i p t ,  i n  o t h e r  w o r d s ,  w e  

g e t  i t  back  -- 
I mean, i t  w i l l  s i m p l i f y  my way I e x p l a i n  i t  t o  you as 

l o n g  as  you u n d e r s t a n d  i t .  

I mean,  a CT s c a n  is t a k e n  f r o m  t h e  lowes t  p o r c i o n  

o f  t h e  s k u l l  up t o  t h e  t o p .  And t h a t ' s  t h e  s e q u e n c e  

I'll b e  d e s c r i b i n g  i t  i n .  

T h a t ' s  f i n e .  B u t  w h a t  I was r e f e r r i n g  t o  is you  v i l l  

f i n d  some rows  t h e r e  o f  p h o t o s  -- 
Okay. 

I n  o t h e r  w o r d s ,  t h e r e  a re  t h r e e  on t h e  t o p  row 

h e r e  -- 
Oh, I see .  

-- t h e n  t h e  n e x t  row, t h e n  t h e  n e x t  row, t h e n  t h e  nex: 

row. 

And I d o  h a v e  some f a m i l i a r i t y  w i t h  CT s c a n s .  

S o ,  i f  you w i l l  j u s t  when you i d e n t i f y  t h e  f:arr.e 

y o u ' r e  l o o k i n g  a t ,  e i t h e r  m i d d l e  t o p ,  m i d d l e  s e c o n d  

row,  m i d d l e  t h i r d  row ,  w h a t e v e r ,  t h e n  d e s c r i b e  -- 

Ne ' re  l o o k i n g  a t  t h e  CT s c a n  o f  N a t h a n  A l l e y ,  J u n e  =:?e 

4 t h ,  1 9 8 1 ,  S t .  L u k e ' s  B o s p i t a l  -- 
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Exh i b i  t number?  

E x h i b i t  No. 10 a n d  11. 

All r i g h t ,  s i r .  

And these  a r e  d o n e  w i t h o u t  c o n t r a s t ,  

Yes, s i r .  

D e s c r i b e  f o r  u s  t h e  f i l m  t h a t  you  h a v e  up  t h e r e ,  

w h i c h  is E x h i b i t  11, w h a t  is  s i g n i f i c a n t  w i t h i n  t h a t  -- 
What is s i g n i f i c a n t  is t h a t  you  see i n  t h e  s e c o n d  row, 

t h i r d  box a l a r g e  p o s t e r i o r  f o s s a  h e m o r r h a g e  w i t h ,  

a l s o ,  b l o o d  i n  t h e  t e m p o r a l  h o r n s .  

A l l .  r i g h t ,  s i r .  

Or l a t e r a l  v e n t r i c l e s .  

And, t h e n ,  t h e  t h i r d  row down, y o u  see -- 
F i r s t  p i c t u r e ?  

F i r s t  -- well,  a l l  t h r e e  o f  t hem,  a c t u a l l y ,  b u t  i t ' s  

more  p r o m i n e n t  i n  t h e  f i r s t  p i c t u r e .  You see a 

l o c a l i z e d ,  h i g h  d e n s i t y  a rea  i n  t h e  mid p o r t i o n ,  

c o n s i s t e n t ,  a s  i t  is o n  e n h a n c e d ,  w i t h  b l o o d  i n  a v e r y  

l o c a l i z e d  manne r .  

I t  -- t h e n  a s  o n e  g o e s  h i g h e r ,  o n e  sees -- i n  

t e rns  of t h e  t h i r d  row,  m i d d l e  box v e n t r i c u l a r  

d i l a t a t i o n ,  w h i c h  means  e n l a r g e m e n t  of t h e  v e n t r i c l e s .  

You s t i l l  see t h e  h e m o r r h a g e  p r e s e n t .  You see t h e  

f a l x ,  w h i c h  i s  t h e  hicjh d e n s i t y  a r e a  be low t h a t .  

Then you see t h a t  on  t n e  n e x t  box o v e r  t o  t h e  
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r i g h t ,  w h i c h  is t h i r d  row,  t h i r d  box.  

A g a i n ,  t h e  more  p r o m i n e n t  v a s c u l a r  s t r u c t u r e  

t h e r e ,  and  on  t h e  b o t t o m  row,  you see some v e n t r i c u l a r  

d i l a t a t i o n  and t h e  f a l x .  

N O W ,  t h i s  -- 
I d o n ' t  w a n t  t o  l e a v e  11 y e t .  L e t ' s  p u t  them up o n e  at  

a time. 

On 11, is t h e  f a l x  m i d l i n e ,  o r  is  i t  o f f s e t  a n y ?  

No, i t ' s  m i d l i n e .  

Now, on  11, i n  l o o k i n g  a t  t h o s e  CT f i l m s  a l o n e ,  i n  and  

of t h e m s e l v e s ,  w h i l e  t h e y 8 r e  on  t h e  v i e w b o x ,  i s  t h e r e  

a n y t h i n g  a b o u t  t h o s e  f i l m s  t h a t  i s  i n c o n s i s t e n t  w i t h  a 

t r a u m a t i c  b i r t h  e t i o l o g y  f o r  t h e  p o s t e r i o r  f o s s a  

hemor r h a g e ?  

Yes. 

W h a t ?  

F i r s t  p l a c e  -- w e l l ,  you  d o n '  t see any e v i d e n c e  of any  

t y p e  of s k u l l  d i s p l a c e m e n t  or  f r a c t u r e  o r  o c c i p i t a l  

o s t e o d i a s t a s i s .  T h e  h e m o r r h a g e  is  i n  t h e  m i d l i n e ,  i t ' s  

n o t  a d j a c e n t  t o  t h e  i n n e r  t a b l e  of t h e  s k u l l ,  and  is 

2 1  ' 1  l o c a t e d  i n  t h e  a r e a  of t h e  f o u r t h  v e n t r i c l e .  

2:  [Q. 

- *  t r a u m a  e t i o l o g y  f o r  p o s t e r i o r  f o s s a  h e m o r r h a g e ?  

il 
And t h a t ' s  w h a t  inakes i t  i n c o n s i s t e n t  w i t h  a b i r t h  

I 
I 

2 :  : A .  T o t a l l y  r e l a t e d  t o  t h e  CT s c a n s  -- 
--,  Q .  Yes, s i r .  
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2 .  
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2 .  

\ *  

2 *  

1 .  

b e  

!. 

-- y e s .  

A n y t h i n g  e l s e  a b o u t  f i l m  11? 

Okay,  t h e  o t h e r  a spec t  is t h a t  t h e r e  is  n o  h e m o r r h a g e  

i n  a n y  o t h e r  a r ea s  l i k e  s u b g a l e a l ,  c e p h a l o h e m a t o m a ,  

s k u l l  f r a c t u r e ,  y o u  know, w h i c h  would  i n d i c a t e  t r a u m a  

t h a t  o n e  u s u a l l y  sees w i t h  a c i i f f i c u l t  b r e e c h  

e x t r  a c t  i o n  , okay  ? 

I d e n t i f y  t h e  n e x t  one f o r  u s ,  p lease .  

1 0 .  

Date? 

Same d a t e ,  same p a t i e n t ,  same h o s p i t a l .  

A l l  r i g h t ,  s i r .  

And, a g a i n ,  t h i s  i s  a v e r y  s i m i l a r  f i l m .  

is w i t h o u t  c o n t r a s t .  

And y o u  -- a n d  I ' m  n o t  s u r e  t h i s  is  

A g a i n ,  t h i s  

n o t  t h e  same 

c o p y ,  I d o n ' t  know w h e t h e r  t h i s  i s  j u s t  a n o t h e r  c o p y  of 

i t  o r  n o t .  

Kind o f  l o o k s  l i k e  i t .  

MR. G O Z A :  I t h i n k  we ' re  j u s t  two o f  e a c h .  

(By Mr. Ba r t imus )  L e t ' s  m a k e  a n o t e ,  I t h i n k  t h a t ' s  

r i g h t ,  I t h i n k  1 0  a n d  11 a r e  t h e  same. 

I d i d n ' t  a p p r e c i a t e  t h a t ,  b u t  I t h i n k  t h e y  a r e  t h e  

same. 

An6 I t h i n k  w h a t  y o u ' v e  g o t  is y o u ' v e  g o t  two -- 
I f  t h a t ' s  t h e  same, t h e n  w h a t  I would  l i k e  t o  d o  is  
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w i t h d r a w  o n e  -- 
A.  Why d o n ' t  w e  w i t h d r a w  E x h i b i t  1 3 .  

Q. No, I t e l l  y o u  w h a t ,  g i v e  me 1 0 .  

I 4 / I  A .  ( I n d i c a t i n g ) .  

3 

c, 

10 

11 

12 

Q. A l l  r i g h t ,  now, y o u  p u t  t h e  n e x t  o n e  u p  a n d  hand m e  t h e  

d u p l i c a t e  of i t .  

w i t h  t h e  same deck of c a r d s .  

T h a t  way,  M r .  Goza a n d  I a r e  d e a l i n g  

A l l  r i g h t ,  s o ,  y o u  h a v e  E x h i b i t  1 2  on  t h e  v i e w b o x ,  

do you  n o t ?  

A .  T h a t  is  c o r r e c t .  

Q .  And I ' m  h o l d i n g  E x h i b i t  1 3 ,  w h i c h  i s  n o t  a d u p l i c a t e  

of 12. 

A .  W h a t  now? 

1 3  i s  n o t  a d u p l i c a t e  of 1 2 ,  I g u a r a n t e e  y o u .  

J u s t  l o o k  f o r  t h e  " C "  o v e r  h e r e .  T h e r e ' s  n o  " C "  here  

( i n d i c a t i n g ) ,  o k a y ?  So,  t h i s  is  w i t h  c o n t r a s t .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d  . ) 
MR. BARTIMUS: L e t  t h e  r e c o r d  show t h a t  

E x h i b i t s  1 0  a n d  11 a r e  i d e n t i c a l .  

MR. G O Z A :  And -- 
We're g o i n g  t o  look a t  E x h i b i t  1 2  a n a  1 3  t o g e t h e r  now. 

(By Mr. B a r t i m u s )  All r i g h t ,  w h i c h  a r e  t h e  same a s  

E x h i b i t s  9 a n d  -- 
MR. G O Z A :  N O ,  I t h i n k  I'm w r o n g *  
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A. 

Q. 

A.  

Q. 

A .  

Q. 

A .  

Q. 

A .  

2 .  

A. 

2 .  

A .  

No, I d o n ' t  t h i n k  i t ' s  t h e  same a s  9 .  

(By Mr. B a r t i m u s )  A l l  r i g h t .  

T h i s  is a d i f f e r e n t  d a t e .  T h i s  is J u n e  t h e  1 5 t h .  

L e t ' s  do t h i s .  P u t  one  of  t h o s e  u p ,  and  t e l l  me i f  

t h e r e ' s  a d u p l i c a t e  f i l m  i n  f r o n t  of you .  

I d o n '  t t h i n k  t h e r e ' s  a d u p l i c a t e  -- 
A l l  r i g h t ,  s o ,  we're d e a l i n g  w i t h  w h a t  f i l m  now, 

p l e a s e ?  

We're d e a l i n g  on E x h i b i t  1 3 .  

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d . )  

(By Mr. B a r t i m u s )  A l l  r i g h t ,  we're now l o o k i n g  a t  

E x h i b i t  1 3  on N a t h a n  A l l e y  of w h a t  d a t e ?  

J u n e  4 t h ,  1 9 8 1 .  

And t h e  l o c a t i o n  of t h e  f a c i l i t y ?  

S t .  L u k e ' s  H o s p i t a l .  

A l l  r i g h t  w h a t  i s  s i g n i f i c a n t  t o  you a s  a p e d i a t r i c  

n e u r o l o g i s t  i n  a r r i v i n g  a t  y o u r  o p i n i o n s  h e r e  t o d a y  

r e l a t i n g  t o  N a t h a n  t h a t  a r e  d e m o n s t r a t e d  on E x h i b i t  

p l e a s e ?  

Okay. Well, t h i s  i s  a CT s c a n  d o n e  i n  a d i f f f e r e n t  

manner  -- i t ' s  d o n e  w i t h  c o n t r a s t  i n f u s i o n  -- and  w h i c t  

h i g h l i g h t s  c e r t a i n  v a s c u l a r  s t r u c t u r e s  i n  c e r t a i n  

a r e a s .  

And t h e  f a c t  of t h e  mat ter  is  t h a t  t h e r e  a r e  

W I S S O U R I  O F F I C E  A A A R E P O R T I N G  C O M P A N Y  K A N S A S O F F I C E  
~ : L C )  CITY C E N T E R  SOUARE 

* A' .SAS CITY u l S 5 O U D I  5 4 ' 0 5  ' * Y O O N  C U P E Y  ADTHUR STEIN  

3 J O / 2 A  C G R P O R A T E  WOODS - 5  M A I N  S T R E E T  COURT R E P O R T E R S  'C890 S E Y S O N  

0 J E a L A r . O  P A D <  K A ' . > A S  5 6 2  
A 1. 'Fr  L c . * >  - . - -  -- _ -  - - ^ ^ -  ---. - 
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2 .  

A. 

2 .  

A. 

2.  

A .  

2 .  

A. 

2 *  

A .  

2 .  

A .  

m u l t i p l e  a reas  of e n h a n c e m e n t  o v e r  t h e  t e n t o r i u m  

c e r e b e l l i .  

And l o o k i n g  a t  row t h r e e ,  t h e  m i d d l e  s e c t i o n ,  

w h i c h  is  f u r t h e r  s u b s t a n t i a t e d  i n  t h e  f a r  r i g h t  s e c t i o r  

o f  row t h r e e .  And i t ' s  clear  on  t h i s  o n e  t h a t  t h e  

h e m o r r h a g e  e x t e n d s  a b o v e  t h e  " t e n t " ,  And t h e r e  a p p e a r :  

t o  b e  a reas  of d e c r e a s e d  d e n s i t i e s  i n  t h e  f r o n t a l  area: 

a n d  s l i g h t  a r ea  o f  e n h a n c e m e n t  i n  t h e  l e f t  -- I ' m  

s o r r y  -- . 
I d o n ' t  see a p l a t e  on  t h e r e ,  

I assume t h a t  -- 
Upper l e f t - h a n d ,  f o r  p u r p o s e s  o f  i d e n t i f i c a t i o n ?  

Okay,  y e a h ,  on  t h e  u p p e r  l e f t - h a n d  p o r t i o n  of  t h e  f i l m ,  

And I r e s e r v e  -- b e c a u s e  I d o n ' t  see -- 
S u r e .  

-- r i g h t  and  l e f t  d i f f e r e n t i a t i o n  -- 
Y o u ' r e  t a l k i n g  a b o u t  t h e  m i d d l e  f r a m e  o n  t h e  b o t t o m  

row. 

Yes. And t h a t  may o r  may n o t  b e  a r t i f a c t  j u s t  b e c a u s e  

y o u ' r e  g o i n g  t h r o u g h  b o n e  a n d  i t ' s  j u s t  d i f f i c u l t  t o  be 

c e r t a i n  e 

B e f o r e  you  p u t  t h e  n e x t  o n e  up,  i f  I c a n  -- 
Well, t h e s e  h a v e  t o  b e  d o n e  i n  s e q u e n c e ,  o k a y ?  

A l l  r i g h t ,  g o  a h e a d ,  k e e p  i t  h a n d y ,  t h e n .  

And, a g a i n ,  t h e  same t h i n g  g o e s  on  -- f o r ,  y o u  know, 
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1 3 ,  a b o u t  t h e  l o c a t i o n .  

t h e  h e m o r r h a g e  b e i n g  i n  t h e  m i d l i n e ,  away f r o m  t h e  

i n n e r  t a b l e ,  n o  e v i d e n c e  o f  h e m o r r h a g e  i n  a n y  o t h e r  

p l a c e .  

And, t h e r e f o r e ,  t h a t  would  s u p p o r t  y o u r  o p i n i o n  t h a t  

t h e  e t i o l o g y  was n o t  b i r t h  t r a u m a ,  is  t h a t  w h a t  y o u ' r e  

t e l l i n g  u s ?  

Well, i t  is  c o n s i s t e n t  w i t h  t h e  f i n d i n g s  t h a t  I ' v e  

e n u m e r a t e d  f o r  y o u  i n  t h e  p r e v i o u s  t h r . e e  h o u r s .  

B u t  i s  i t  i n c o n s i s t e n t  w i t h  t h e  f i n d i n g  o f  b i r t h  

t r a u m a ?  

Based on  a l l  o f  t h e  o t h e r  i n f o r m a t i o n  i n  c o n j u n c t i o n  

w i t h  t h e  CT s c a n ,  i t ' s  my o p i n i o n  t h a t  i t  i s .  

T h a t ' s  f i n e ,  g o  a h e a d .  

And t h i s  i s  j u s t  a f u r t h e r  c o n t i n u a t i o n  o f  t h e  p r e v i o u :  

s c a n ,  t a k i n g  h i g h e r  c u t s  a s  o n e  moves f r o m  t h e  b a s e  o f  

t h e  s k u l l  t o  t h e  t o p .  

T h a t ' s  n o t  a n y  d i f f e r e n t  t h a n  

And, a g a i n ,  y o u  see t h e  v e n t i c u l a r  d i l a t a t i o n ,  

t h a t  i s ,  t h e  d i f f u s e  a r e a s  o f  e n h a n c e m e n t .  

And t h a t  may o r  may n o t  be j u s t  r e l a t e d  t o  t h e  

amount  of t h e  d y e .  I t  may be r e l a t e d  t o  some 

d i s t u r b a n c e  i n  t h e  b l o o d  b r a i n  b a r r i e r .  

t e l l  you  b a s e d  o n  t h e  f i l m  a l o n e .  

T h a t ' s  Z x h i b i t  1 2 ?  

Yes. 

I c a n ' t  r e a l l q  

138 
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Q. 

A. 

Q. 

A. 

Q -  

A .  

2 .  

2 .  

Which is a c o n t i n u a t i o n  of t h e  s e r i e s  t h a t  was b e g u n  01 

E x h i b i t  1 3  w i t h  c o n t r a s t ,  c o r r e c t ?  

T h a t ' s  c o r r e c t .  

A n y t h i n g  e l se  a b o u t  1 2 ?  

do. 

Thank you .  Nex t  o n e s ,  p l e a s e ?  

MR. BARTIMUS:  Mr. Goza ,  I wou ld  l i k e  c o p i e s  

o f  f i l m s  11, 1 2 ,  a n d  1 3 .  

I t h i n k  we h a v e  them,  i f  we c a n  j u s t  c o m p a r e  

them -- 
MR. GOZA: Yeah,  y o u  d e f i n i t e l y  h a v e  them.  

Now w e ' l l  l o o k  a t  E x h i b i t s  6 a n d  7 ,  w h i c h  a r e  d a t e d  

J u n e  8 t h ,  1 9 8 1 ,  N a t h a n  A l l e y ,  S t .  L u k e ' s  H o s p i t a l .  

L o o k i n g  a t  E x h i b i t  6 ,  t h i s  is a n  u n e n h a n c e d  CT 

s c a n ,  and  t h i s  -- 
(By Mr. B a r t i m u s )  E x p l a i n  t o  t h e  j u r y  w h a t  you  mean 

" u n e n h a n c e d "  . 
Well, w h i c h  means w i t h o u t  c o n t r a s t .  T h i s  is  d o n e  j u s t  

w i t h  t h e  i n f a n t  l y i n g  w i t h o u t  a n y  i n t r a v e n o u s  d y e .  

I t ' s  a f i l m  w h i c h  is  o v e r e x p o s e d ,  s o ,  i t ' s  

e x t r e m e l y  l i g h t .  And I assume, you  know, i t ' s  a 

c o p y ,  s o ,  i t ' s  d i f f i c u l t  t o  t e l l  a b o u t  d e n s i t i e s  

i n  t o t a l ,  e s p e c i a l l y  o n  t h e  l o w e r  c u t s  b e c a u s e  i t ' s  

h a r d  t o  d i f f e r e n t i a t e  i t  f rom b o n e .  

B u t  t h e r e  s t i l l  a p p e a r s  t o  b e  a v e r y  p r o m i n e n t  
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p o s t e r i o r  f o s s a  h e m o r r h a g e  i n  mid p o s i t i o n  i n  t h e  a rea  

of t h e  f o u r t h  v e n t r i c l e  a n d  v e r m i s  of t h e  c e r e b e l l u m ,  

a g a i n ,  w h i c h  is s e e n  p r e d o m i n a t e l y  o n  row two, m i d d l e ,  

r i g h t ,  row t h r e e ,  a l l  t h r e e  of them. A g a i n ,  e x t e n d i n g  

1. 

9. 

2 .  

1. 

2 .  

1. 

2 *  

1. 

2 .  

4.  

I. 

i. 

u p  o v e r  t h e  “ t e n t ” .  

On t h e  h i g h e r  c u t s ,  

v e n t r i c u l a r  d i l a t a t i o n ,  

What e x t e n d s  u p  i n t o  t h e  

3 l o o d .  

How d o  you know i t  d i d n ’  

a n d  g o  i n f e r i o r l y ?  

o n e  s t i l l  sees some m i l d  

“ t e n t ” ?  

o r i g i n a t e  s u p r a t e n t o r , a  

Well, i t  d o e s n ’ t  u s u a l l y  d o  t h a t ,  f o r , o n e  t h i n g ,  y o u  

d o n ’ t  u s u a l l y  see s u c h  a p r o m i n e n t  l o w e r  h e m o r r h a g e ,  

w h i c h  is  w h e r e  t h e  p r e d o m i n a n t  amount  o f  h e m o r r h a g e  i s .  

And, b a s i c a l l y ,  would  g o  f u r t h e r  up i f  i t  o r i g i n a t e d  

u p ,  r a t h e r  t h a n  w e n t  down,  t h a t ’ s  j u s t  w h a t  o n e  u s u a l 1 1  

sees.  

P h y s i o l o g i c a l l y .  

E i g h t .  

A n y t h i n g  e l s e  a b o u t  E x h i b i t  -- w h a t ’ s  u p  t h e r e ?  

6. 

-- 6? 
No. 

I s  7 a s e q u e n c e  o f  E x h i b i t  6? 

Yes. 
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A .  

2 .  

4. 

S t i l l  w i t h o u t  c o n t r a s t ?  

S t i l l  w i t h o u t  c o n t r a s t .  T h i s  i s  j u s t  a c o n t i n u a t i o n  

g o i n g  u p  t h e  h e a d .  

And o n e  sees ,  a g a i n ,  v e r y  l i t t l e  e v i d e n c e  of 

h e m o r r h a g e  on  t h e  h i g h e r  c u t s .  One sees l ess  

v e n t r i c u l a r  d i l a t a t i o n  t h a n  b e f o r e .  

And, a g a i n ,  I c a n ' t  r e a l l y  comment b e c a u s e  of  t h e  

e x p o s u r e s  on  t h e s e  i n  terms of t h e  r e l a t i v e  d i f f e r e n c e  

i n  d e n s i t y  of  t h e  b r a i n .  

A n y t h i n g  e l se?  

No. 

And t h i s  i s  E x h i b i t  8 a n d  9 ,  d a t e d  J u n e  1 5 t h ,  ' 8 1 ,  S t .  

L u k e ' s  H o s p i t a l ,  N a t h a n  A l l e y .  

And t h i s  i s  a n  u n e n h a n c e d  C T  s c a n ,  m e a n i n g ,  

w i t h o u t  c o n t r a s t .  

And t h e r e  i s  somewhat  of a r o t a t i o n  of t h e  head  

w i t h  i t  t u r n e d  t o  t h e  r i g h t  -- I s u s p e c t ,  b e c a u s e  t h i s  

is r i g h t  h e r e  ( i n d i c a t i n g ) .  

And f o r  r e f e r e n c e  t o  t h e  o t h e r  s c a n s ,  t h e  r i g h t  i s  

o n  t h e  l e f t  of t h e  f i l m s  a n d  t h e  l e f t  is on t h e  r i g h t .  

T h a t ' s  f i n e .  I t ' s  b e c a u s e  t h e r e ' s  a marker on t h e  

s e c o n d  row, is t h e r e  n o t ?  

Yes. The o t h e r  o n e s  d i d n ' t  h a v e  i t  o r  I missed  i t ,  o n e  

o r  t h e  o t h e r .  

Go a h e a d .  
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A. 

2 .  

R .  

3 .  

h.  

2 .  

A .  

2 .  

And w h a t  we see h e r e  i s  l e s s  p r o m i n e n t  h e m o r r h a g e .  

A g a i n ,  l o c a t e d  i n  t h e  m i d l i n e  on row t h r e e  t o  t h e  f a r  

r i g h t .  I t  is s t i l l  p r e s e n t  on row t h r e e ,  f a r  l e f t ,  

m i d d l e .  I t ' s  n o t  v i e w e d ,  r e a l l y ,  a n y  o t h e r  p l a c e .  

T h e r e  i s  v e n t r i c u l a r  d i l a t a t i o n ,  m e a n i n g  

e n l a r g e m e n t  of t h e  v e n t r i c l e s ,  

And, a g a i n ,  t h e  d e n s i t i e s  a r e  d i f f i c u l t  t o  commen' 

on .  

Is  t h e r e  e v i d e n c e  o f  p r o p t o s i s ?  

Not r e a l l y .  I mean, I t h i n k  i t ' s  p r o b a b l y  d u e  j u s t  t o  

t h e  r o t a t i o n  a n d  t u r n i n g  o f  t h e  h e a d .  

Okay. 

And t h i s  is a c o n t i n u a t i o n  -- t h i s  is  E x h i b i t  9 -- of 

E x h i b i t  8 ,  u n e n h a n c e d  s c a n ,  s h o w i n g  t h e  c o n t i n u a t i o n  o l  

t h e  v e n t r i c u l a r  d i l a t a t i o n  s e e n  i n  t h e  t o p  t h r e e  

s e q u e n c e s .  

And, t h e n ,  t h e  s e c o n d  row j u s t  shows t h e  

u p p e r  p o r t i o n  of t h e  c o r t e x ,  w i t h o u t  any  o t h e r  

s i g n i f i c a n t  c h a n g e s ,  

Does t h a t  now c o m p r i s e  a l l  o f  t h e  X- ray f i l m s  w h i c h  yor 

v i ewed  i n  a r r i v i n g  a t  y o u r  o p i n i o n s ?  

Well, I v i ewed  t h e  u l t r a s o u n d s ,  b u t  I d o n ' t  h a v e  c o p i e ;  

o f  t h o s e .  B u t  i t  d o e s n ' t  c h a n g e  my -- y o u  know, my 

o p i n i o n .  

Was t h e r e  a n y t h i n g  i n  t h e  u l t r a s o u n d s  w h i c h  s u p p o r t e d  
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y o u r  o p i n i o n ?  

W e l l ,  i t  j u s t  s u p p o r t e d  t h e r e  was a h e m o r r h a g e -  

From t h e  u l t r a s o u n d  i t s e l f ,  y o u  were n o t  a b l e  t o  o p i n e  

t h e  e t i o l o g y  o f  t h e  h e m o r r h a g e ?  

N o .  No, t h e  CT is f a r  be t t e r  f o r  t h a t .  

W e l l ,  i r r e s p e c t i v e  o f  w h e t h e r  i t ' s  b e t t e r ,  t h a t  
i 
I 
I 

i n d i c a t e s  t o  m e  a t  l e a s t  some q u a n t i t a t i v e  a s p e c t  t o  

i t .  Did  t h e  u l t r a s o n o g r a p h y  f i l m s  a i d  y o u  a t  a l l  i n  

d e t e r m i n i n g  u n d e r l y i n g  e t i o l o g y  f o r  t h e  p o s t e r i o r  f o s s a i  

h e m o r r h a g e ?  

No, a l l  I saw was Xerox  c o p i e s ,  a n d  t h e y  were v e r y  

d i f f i c u l t  t o  m a k e  a n y t h i n g  o f .  

1 
I 

I 

I 

j 
I 
1 
I 

I ' v e  n o t  s e e n  t h e  a r t e r i o g r a m ,  a s  I ' v e  a l r e a d y  I 1 

commented o n .  

You r e a d  t h e  r e p o r t .  

Yes. 

(Whereupon a d i s c u s s i o n  was h e l d  o f f  t h e  

r e c o r d .  1 

(By Nr. B a r t i m u s )  Do y o u  know how l o n g  a f t e r  b i r t h  i t  
I 

was b e f o r e  N a t h a n  was t r a n s f e r r e d  t o  Sk. L u k e ' s  

Hospi t a1 ? 

I b e l i e v e  i t  was i n  t h e  s e c o n d  d a y  of l i f e .  

S o ,  a t  t h e  time o f  t r a n s f e r  t o  S t .  L u k e ' s ,  t h e  

p o s t e r i o r  f o s s a  h e m o r r h a g e  had  a l r t a d y  b e e n  i n  t h e  

p r o c e s s  of  d e v e l o p i n g ?  1 
I I 
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A.  

Q. 

A. 

Q- 

A .  

1. 

4. 

2 .  

i .  

Yes. 

A t  w h a t  p o i n t  d o  y o u  be l i eve  t h a t  N a t h a n  s u f f e r e d  

i r  r e v e  r s i b l e  b r a i n  impair men t ?  

A t  t h e  time of t h e  h e m o r r h a g e .  

A t  t h a t  moment? 

Well, I mean,  I c a n ' t  t e l l  a b s o l u t e l y .  I mean, y o u  

know, i t  c o u l d  h a v e  b e e n  -- a n d  t h e n  t h e  few h o u r s  

a f t e r  t h a t  w i t h  t h e  c e r e b r a l  edema o r  v a s o s p a s m  t h a t  

d e v e l o p e d ,  i d o n  ' t  .know. 

B u k ,  c e r t a i n l y ,  a r o u n d  t h a t  t i m e .  

Y o u ' v e  t e s t i f i e d  i n  P h i l  McMath ' s  case t h a t  w i t h  a 

v e n t r i c u l a r  h e m o r r h a g e ,  t h e  s o o n e r  you  i d e n t i f y  i t  and  

r e c o g n i z e  i t  a n d  a t t e m p t  t o  t r e a t  i t ,  t h e  b e t t e r  c h a n c e  

you  h a v e  o f  l e s s e n i n g  t h e  d e f i c i t ,  y o u ' v e  t e s t i f i e d  t o  

t h a t  b e f o r e ,  h a v e n ' t  y o u ?  

I'll h a v e  t o  l o o k  a t  t h a t .  I t  d e p e n d s  on  t h e  

c i r c u m s t a n c e s .  T h a t  was a d i f f e r e n t  s e t  of 

c i r c u m s t a n c e s ,  I b e l i e v e .  

A l l  r i g h t ,  l e t ' s  t a k e  t h i s  i n s t a n c e  w i t h  t h e  p o s t e r i o r  

f o s s a  h e m o r r h a g e .  Would i t  b e  t r u e  t h a t  t h e  s o o n e r  

t h a t  t h a t  was i d e n t i f i e d  a n d  a t t e m p t s  were made t o  

t r e a t  i t ,  t h e  b e t t e r  c h a n c e  i t  would  h a v e  been  f o r  t h e  

c h i l d ,  o r  would i t  h a v e  made a n y  d i f f e r e n c e ?  

I t ' s  a d i f f i c u l t  q u e s t i o n  t o  a n s w e r  w i t h  a h e m o r r h a g e  

i n  t h i s  l o c a t i o n ,  o k a y ?  A s u p r a t e n t o r i a l  hernorrhage  is 
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a d i f f e r e n t  s i t u a t i o n ,  w h i c h  I t h i n k  was t h e  case i n  

Mr. McMath ' s  case.  

And i n  t h i s  case,  y o u  d o n ' t  b e l i e v e  t h a t  t h i s  was a 

s u p r a t e n t o r i a l  b l e e d  t h a t  m i g r a t e d  i n t o  t h e  f o u r t h  

v e n t r i c l e ,  b u t ,  r a t h e r ,  a f o u r t h  v e n t r i c l e  b l e e d  t h a t  

m i g r a t e d  a b o v e  t h e  " t e n t " .  

Well, t h a t ' s  n o t  e n t i r e l y  a c c u r a t e ,  y o u  know. 

S u p r a t e n t o r i a l ,  when I r e f e r  t o  t h a t ,  i s  u s u a l l y  i n ,  

y o u  know, t h e  p a r i e t a l  o c c i p i t a l  f r o n t a l  t e m p o r a l  l o b e  

o k a y ?  

When y o u ' r e  t a l k i n g  a b o u t  a b o v e  -- t h i s  is  t h e  

. t e n t o r i u m  c e r e b e l l i ,  o k a y ?  And, y o u  know, t h a t  c o u l d  

be  a r e s u l t  of t h e  t e a r i n g  of t h e  " t e n t "  o r ,  y o u  know, 

some o t h e r .  

B u t  I d o n ' t  b e l i e v e  t h a t  t h e  e v i d e n c e  i s  t h a t  t h a  

e x i s t s  i n  t h i s  case. 

You d o n ' t  b e l i e v e  i t  was a t e a r i n g  of t h e  e d g e s ,  y o u  

b e l i e v e  i t  was a f o u r t h  v e n t r i c l e  b l e e d .  

A s  I ' v e  t o l d  y o u  b e f o r e ,  a r t e r i o v e n o u s  m a l f o r m a t i o n ,  

v e n o u s  i n f a r c t  i o n .  

R i g h t ,  t h e  t r i a d  w e ' v e  t a l k e d  a b o u t  a t  some L e n g t h .  

( W i t n e s s  n o d s  h e a d .  ) 

I Do you  h a v e  a n  o p i n i o n ,  b a s e d  on  y o u r  e x a m i n a t i o n  of  

Xa than  and  b a s e d  upon t h e  r e c o r d s  a n d  t h e  films t h a t  

y o u ' v e  reviewed,  a s  t o  w h e t h e r  or  n o t  N d t h a n  will 

I 

i I 

il 
J 1 
v ISSO u R I C F FI C E A A A REPORTING COMPANY r ( A h s * s o F F i c E  

3 3 c . 2 ~  c:apc?r-E w c c c s  
' s a s i  S E \ S C \  

2 9 2 0  C I T Y  CE-TER S O U A R E  
"e0 M A I N  STQEET 
< A . S S A S  C . T V  Y I S S O U R I  E L ' S ?  U V R C N  O U P E Y  

COURT R E P O R T E R S  

A a - U U R  5": 'I r c =  . \ -  > . = .  ,.. = . c  c:. 



146 

1 

2 

3 

4 

- 
3 

6 

i 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

"0 

1 1  

.> 0 -- 
?:I 

"1 

.) .- 
e .) 

A .  

Q. 

A, 

2 .  

3 .  

2 -  

r e q u i r e  i n s t i t u t i o n a l i z a t i o n  a t  some p o i n t  i n  time i n  

. h i s  l i f e ?  

Well ,  j u s t  b a s e d  on my l i t t l e  e x p o s u r e  t o  him t o d a y ,  I 

t h i n k  t h a t  would be u n l i k e l y ,  b a s e d  on  h i s  f u n c t i o n  an (  

h i s  i n t e l l i g e n c e .  

T h e r e ' s  b e e n  r e f e r e n c e  i n  t h e  medical  r e c o r d s  t h a t  

N a t h a n  h a s  c e r e b r a l  p a l s y .  And I know you  d o n ' t  

n o r m a l l y  use t h a t  term. B u t  a s  t h a t  t e r m  is  d e f i n e d  i r  

t h e  medical  p r a c t i c e  and  a s  y o u ' v e  t o l d  u s ,  g a v e  u s  a 

d e f i n i t i o n  e a r l i e r ,  d o e s  N a t h a n  h a v e  c e r e b r a l  p a l s y ?  

Yeah,  w i t h  a l l  o f  t h e  e x c e p t i o n s  t h a t  we made i n  t h e  

p a s t ,  y e s ,  I t h i n k  a s  a g e n e r a l  l a y m a n ' s  term, y e s .  

So ,  i f  I were t o  t e l l  t h e  j u r y  up i n  Buchanan  C o u n t y  

t h a t  my c l i e n t  h a s  c e r e b r a l  p a l s y ,  f r o m  a l a y m a n ' s  

v i e w p o i n t ,  I ' d  be  a ccu ra t e?  

Yes, and I would be  happy  t o  e x p l a i n  w h a t  I mean by 

cer e b r  a 1  p a l s y .  

I may ask o r  may n o t  a sk  you  t o  d o  t h a t .  

c o u n s e l  c a n  d e t e r m i n e  i f  h e  w a n t s  t o .  

B u t  y o u r  

D o c t o r ,  t h e r e  was some r e f e r e n c e  i n  D r .  iflax B o r t o n  

d e p o ,  I b e l i e v e ,  a b o u t  a term c a l l e d  

" c o n t r e c o u p n  -- and  I d o n ' t  know i f  t h a t ' s  a h y p h e n a t e d  

word o r  o n e  f rom a n e u r o l o g i c a l  v i e w p o i n t .  

f a m i l i a r  w i t h  t h a t  term a s  i t  r e l a t e s  t o  a 

n e u r o l o g i c a l ,  m e c h a n i c a l  e v e n t ? .  

Are you 

? 
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A. Yes. 

Q.  What d o e s  i t  mean? 

A .  C o n t r a c o u p  u s u a l l y  means  -- a n d ,  a g a i n ,  t h a t ' s  r e l a t e d  

m o s t l y  t o  h e a d  t r a u m a  f r o m  a c c i d e n t s ,  w h e r e  t h e  b r a i n  

w i l l  go back  a n d  f o r t h  i n  a r i g i d  s k u l l .  And t h a t ' s  

u s u a l l y  a d e v e l o p e d  s k u l l ,  n o t  a v e r y  c o m p l i a n t  s k u l l .  

And w h e r e ,  i f  a n  i n j u r y  o c c u r s  i n  t h e  f r o n t ,  t h e  b a c k  

w i l l  b e  i n j u r e d .  

And t h e  d i f f e r e n c e  is  t h i s  is  t h e  " c o u p "  i n j u r y  

and  t h i s  i s  t h e  " c o n t r c o u p " .  

Q .  Is t h a t  term i n c o n s i s t e n t  w i t h  t h e  m e c h a n i c s  of a b i r t h  

t r auma , hypo t h e  t i c a l l  y ? 

A .  You mean j u s t  b i r t h  t rauma i n  g e n e r a l ?  

Q .  Yes. 

A .  No, I mean,  I s u p p o s e  t h a t ' s  p o s s i b l e  i n  a b i r t h  t r a u m a  

i n  g e n e r a l .  B u t ,  y o u  know, n o t  i n  a p o s t e r i o r  f o s s a  

w i t h  a h e m o r r h a g e  l i k e  t h i s .  

Q.  Well, I ' m  n o t  t a l k i n g  a b o u t  N a t h a n .  I ' m  t a l k i n g  a b o u t  

i s  t h a t  term c o n s i s t e n t  h y p o t h e t i c a l l y  w i t h  a b i r t h  

t r a u m a  i n j u r y ?  

A .  I t ' s  u n u s u a l ,  o k a y ?  I ' d  h a v e  t o  s a y  t h a t  I ' m  n o t  e v e n  

s u r e  I ' v e  e v e r  s e e n  o n e  i n  a n e o n a t e .  

Q .  Now, D o c t o r ,  y o u  p r o b a b l y  saw f rom Dr .  Rose's 

( p h o n e t i c )  d e p o s i t i o n  a n d  some of t h e  o n e s  t h a t  Mr. 

Goza h a s  d o n e  o f  my e x p e r t s  -- w e  s e t  t o w a r d s  t h e  e n d ,  
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I 

a n d  I ' m  g o i n g  t o  d o  my b e s t  t o  see t h a t  y o u  c a t c h  y o u r  

p l a n e  -- a n d  I t h i n k  w e  a l l  know a b o u t  w h a t  I ' m  g o i n g  

t o  ask b e c a u s e  e v e r y b o d y  i n  t h e  room i s  c h u c k l i n g .  

B u t  I j u s t  d o n ' t  w a n t  t o  be s u r p r i s e d  when y o u  

come v e n t u r i n g  b a c k  t o  B u c h a n a n  C o u n t y  i n  S t .  J o e  t h a t  

I d i d n ' t  c o v e r  -- a s  Mr. Goza p u t  i t  w i t h  D r .  B o r t o n  -- 
t h e  w a t e r f r o n t .  

What I would  l i k e  t o  know i s  h a v e  I e s s e n t i a l l y  

c o v e r e d  t h e  g e n e r a l  n a t u r e  a n d  s u b j e c t  matter o f  y o u r  

t e s t i m o n y  as  i t  r e l a t e s  t o  c a u s a t i o n  a n d  t h e  i s s u e s  o 

N a t h a n  A l l e y ?  S u b j e c t  t o  h i s  o b j e c t i o n  -- 
MR. GOZA:  S u b j e c t  t o  my o b j e c t i o n ,  w h i c h ,  

J i m  -- 

(By Mr. B a r t i m u s )  Well, w e  j u s t  d o  t h a t  as  l a w y e r s ,  I 

t h i n k ,  t o  p r o t e c t  o u r s e l v e s .  

B u t  w e ' v e  b e e n  h e r e  now o v e r  f o u r  h o u r s .  You h a v e  

b e e n  i d e n t i f i e d ,  n o t  a s  a l i a l i i l i t y  w i t n e s s ,  b u t  a s  a 

c a u s a t i o n  w i t n e s s  -- a n d  y o u  know w h a t  t h o s e  terms mean 

f r o m  y o u r  v a s t  e x p e r i e n c e .  

What I'd l i k e  t o  know is  h a v e  we c o v e r e d  t h e  

w a t e r f r o n t  as  i t  r e l a t e s  t o  y o u r  o p i n i o n s  i n  t h i s  c a s e ?  

l4R. GOZA:  L e t  me j u s t  say s o  I c a n  h a v e  my 

o b j e c t i o n  s t a t e d  f o r  t h e  r e c o r d  t h a t  I t h i n k  we 

h a v e  been  h e r e  f o u r  h o u r s  a n d  i t ' s  t o u g h  f o r  t h e  

d o c t o r  t o  90 S a c k  a n d  t r y  t o  r e c o n s t r u c t  
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Q. 

A .  

Q. 

A .  

Q. 

e v e r y t h i n g  t h a t  w e  d i s c u s s e d  -- 
MR. BARTIMUS: We a l l  know t h a t .  Come o n ,  

l e t ' s  g e t  on  w i t h  i t  s o  -- 
MR. GOZA: My o b j e c t i o n  i s  t o  t h e  f o r m .  

(By M r .  B a r t i m u s )  Go a h e a d .  

W e l l ,  y o u  p r o b a b l y  a l r e a d y  know, Mr. B a r t i m u s ,  t h a t  

t h e r e ' s  n o  way f o r  m e  t o  r e s p o n d  t o  t h a t  u n l e s s  you  

t e l l  m e  w h a t  y o u ' r e  g o i n g  t o  ask me. 

And if you h a v e  a s p e c i f i c  q u e s t i o n ,  I'll b e  g l a d  

t o  r e s p o n d .  

I c a n ' t  b e  h e l d ,  y o u  know, a c c o u n t a b l e  t h a t  I w i l :  

n o t  h a v e  a n y  o t h e r  t h o u g h t s ,  c l o s e  my mind o r  n o t  t h i n 1  

a b o u t  t h i s  case -- 

I'm n o t  s u g g e s t i n g  t h a t ,  I'm n o r  s u g g e s t i n g  t h a t .  

You knew when y o u  came u p  h e r e  t h a t  I was g o i n g  tc 

be a s k i n g  y o u r  , o p i n i o n s  a b o u t  t h e  g e n e r a l  n a t u r e  o f  

c a u s a t i o n  -- 
R i g h t ,  w e l l ,  y o u  h a v e  g o t  my o p i n i o n  a b o u t  t h e  g e n e r a l  

n a t u r e  of  c a u s a t i o n .  

NOW, i n  terms of  s p e c i f i c s ,  r e a s o n s ,  a l l  of t h e  

a b o v e ,  I c a n ' t ,  y o u  know, t e l l  you  t h a t  I 'TI  

u n e q u i v o c a l l y  -- 
I ' m  n o t  a s k i n g  you  t o  d o  t h a t ,  I ' m  n o t  p i n n i n g  y o u  

I 
I 

I down. 
I 

The o n l y  t h i n g  t h a t  w i l l  b e  t a l k e d  a b o u t  u p  i n  S t .  
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A .  

0 .  

A.  

Q. 

A .  

2 .  

J o e  is w h a t  y o u ’ v e  t e s t i f i e d  t o  h e r e  t o d a y .  

I w a n t  some g e n e r a l  i d e a s  a n d  some m a j o r  areas .  

And y o u r  l a w y e r  is o v e r  t h e r e  n o d d i n g ,  n o d d i n g  -- a n d  

s a y  y o u r  l a w y e r  b e c a u s e  h e ‘ s  -- 
No, h e ’ s  n o t  my lawyer.  

B u t  t h e  f a c t  is,  t o  g e t  a n  i d e a  o n  b e h a l f  o f  my 

c l  i e n  t-- 

I w i l l  n o t  come t o  St. J o e  a n d  s a y  t h a t  N a t h a n  A l l e y  

h a s  p h e n y l k e t o n u r i a ,  o k a y ?  

B u t  t h a t  d o e s  r a i s e  a p o i n t  t h a t  1 w a n t  t o  e x p l o r e  w i t  

y o u  j u s t  f o r  a moment. 

You g a v e  m e  t h e  t r i a d  t h a t  we’ve t a l k e d  a b o u t  of 

t h e  f o u r t h  v e n t r i c l e  b l e e d  and  t h e  AV m a l f o r m a t i o n  and  

t h e  v e n o u s  i n f a r c t i o n .  

A r e  t h e r e  o t h e r  p o s s i b i l i t i e s  t h a t  you .  e n t e r t a i n e  

o r  h a v e  c o n s i d e r e d  i n  t h i s  case t h a t  t h e r e ’ s  e v i d e n c e  

t o  s u p p o r t ?  

No . 
And, a g a i n ,  s o  t h a t  I ’ m  a b u n d a n t l y  c l ea r  -- a n d  I ’ m  n o  

mak ing  a n  a p o l o g y ,  b u t  I wan t  t h e  r e c o r d  t o  r e f l e c t ,  I 

d o n ’ t  mean t o  b e  r e p e t i t i v e  -- b u t  s o  t h a t  I . 
u n d e r s t a n d ,  t h e  t e n o r  o f  y o u r  o p i n i o n s  is  t h a t  b i r t h  

trauma was e x c l u d e d  f o r  t h e  r e a s o n s  t h a t  y o u ’ v e  a l r e a d q  

e n u m e r a t e d ,  b u t  i n c l u d e d  i n  t h o s e  was t h e  l o c a t i o n  o f  

o f  t h e  b l e e d .  
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A.  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

Yes. 

Do y o u  h a v e  a n  o p i n i o n  as  a p e d i a t r i c  n e u r o l o g i s t  who 

h a s  r e v i e w e d  t h e  f a c t s  a n d  t e s t i m o n y  i n  t h i s  case t h a t  

N a t h a n  A l l e y ' s  p o s t e r i o r  f o s s a  h e m o r r h a g e  was 

o r e v e n t a b l e ?  

W e l l ,  n o ,  b a s e d  on w h a t  I ' v e  t e s t i f i e d ,  t h a t  i t  was no  

p r e v e n t a b l e .  

Do you  have  a n  o p i n i o n  f rom a p e d i a t r i c  n e u r o l o g i c a l  

v i e w p o i n t  t h a t  t h e  b r a i n  i m p a i r m e n t  t h a t  N a t h a n  

p r e s e n t l y  h a s  and  t h e  d e g r e e  t o  w h i c h  h e  h a s  t h a t  

i m p a i r m e n t  was p r e v e n t a b l e  o r  c o u l d  h a v e  been  l e s s e n e d  

Yes, I h a v e  a n  o p i n i o n .  

What is t h a t  o p i n i o n ?  

T h a t  i t  c o u l d  n o t ,  o n e ,  h a v e  b e e n  p r e v e n t e d ,  a n d ,  two, 

c o u l d  n o t  h a v e  been  l e s s e n e d  

Your c h a r g e s ,  as  I r e c a l l ,  a r e  $ 1 2 5  t o  r e v i e w  and  $ 2 0 0  

€ o r  y o u r  d e p o s i t i o n a l  t e s t i m o n y  p e r  h o u r :  i s  t h a t  

c o  r r ec t ? 

Yes. 

And w e  g o t  s t a r t e d  a t  a b o u t  11:30, I b e l i e v e ,  a n d  I 

show t h a t  i t ' s  3:15.  And my c h a r g e  t h a t  y o u ' r e  g o i n g  

t o  b i l l  m e  o r  t h e  l a w y e r  i s  $ 2 0 0  a n  h o u r .  

T h a t ' s  c o r r e c t .  

(T4hereupon a s h o r t  r e c e s s  was t a k e n . )  

(By Mr. 3 a r t i m u s )  W e ' r e  back  o n  t h e  r e c o r d  a f t e r  a 
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v e r y  s h o r t  b r e a k .  

I n  y o u r  o p i n i o n s  of t h e  f o u r t h  v e n t r i c l e  b l e e d ,  

t h e  AVM and  t h e  v e n o u s  i n f a r c t ,  a r e  t h e r e  a n y  s t u d i e s  

t h a t  can b e  d o n e  w i t h  N a t h a n  a l i v e  t h a t  would o f f e r  a n y  

f u r t h e r  i n s i g h t  i n t o  r u l i n g  i n  o r  r u l i n g  o u t  t h o s e  I 
p o s s i b i l i t i e s ?  

A .  No, I r e a l l y  d o n ' t  t h i n k  s o .  One c o u l d  r e p e a t  a n  

a r t e r i o g r a m ,  you  know, i f  you had  a n  i n t e l l e c t u a l  

i n t e r e s t .  

B u t  t h e  r i s k s  w i t h  t h a t  p r o c e d u r e  would n o t  

j u s t i f y ,  i n  my o p i n i o n ,  s u b j e c t i n g  t h a t  c h i l d  t o  t h a t  1 
p r o c e d u r e  j u s t  i f  somebody w a n t e d  t o  know. 

Q .  So ,  t h e  r i s k  would o u t w e i g h  -- 
A .  O h ,  a b s o l u t e l y ,  u n e q u i v o c a l l y .  

MR. BARTIMUS: I d o n ' t  h a v e  any  f u r t h e r  

q u e s t i o n s .  
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e i t h e r  p a r t y  o r  of  t h e  a t t o r n e y  o f  e i t h e r  p a r t y ,  o r  
o c h e r w i s e  i n t e r e s t e d  i n  t h e  e v e n t  of  t h i s  s u i t .  

I N  WITNESS WHEREOF, I h a v e  h e r e u n t o  se t  my hand 
and a f f i x e d  my N o t a r i a l  s e a l  a t  my o f f i c e  i n  K a n s a s  C i t y ,  
J a c k s o n  C o u n t y ,  X i s s o u r i ,  t h i s  3 r d  d a y  o f  December ,  1 9 8 7 .  
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KATHY S .  RALLS, N o t a r y  P u b l i c  
w i t h i n  a n d  f o r  t h e  S t a t e  o f  
Missoui .  i .  
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4-261> Estate of A s h l e y  (larr 

Pq / Ln 

11/13 

23/10 - 1 6  

27/14 

29/23 

DEPOSITIlnN OF ELIAS CHJLUB, M,D, 
[Estate of Cathy Alley 3 

Doesn' t know about income hecause h i s  a3ccounta.n.t handle.: i t  

Doesn't keep records of how many cases he wnrks on 

Denied- that he was  investigated by the S t a t e  of Alabama D A ' r  
o f f i c e  f o r  attempts to contact an [opposinq.] expert w i t n e s s  

15 



3 0 / 2 5  - 3 1 / 2  Ha-s no problem with anyone who testifies based on the f a c t s ,  
the chart and- arrives at a- logical conclusion 

38/16-24 

4 2 / 6  

4 1 / 1 5  ( ? I  

IJse psychologists in your p r n r t i c e  to 3.ssess i n t e I l ! p ~ * t i i i ~ 1  
and. developmental functions 

Doesn' t use a nelJropsychologist 

~ s e s  H I E  for cerebral pa lsy  

Formulation of a. dif f erea?ti&aL based on subsequent- exam 441 

65/24 - 6 6 / 1  ~ o t  an expert is neurora.dio~-oqy 

16 



75 /25  - When making a d - i f f e r e n t . i a - l  dia.gnosis, ' l e  I e e it doesn't 
m a k e  amy difference un less  it. s within a reasonable degree 
of medical proha-bi l i ty ,  Pos s lh r l l t - l e s  exist. all t-he time* " * . . .  7 5 / 2 4  

8 4 / 2 5  

97/13- 17 

2 0 5 / 6  

Keeps a perscrn.sl file of ar t ic les  
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