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[I]  P R O C E E D I N G S  
[2] MR. WEISBROD: Taken pursuant to 
the [3] rules. We will agree to waive the 
2O-day signature [4] requirement. An un- 
signed copy can be used at time of [5] any 
hearing or trial if a signed copy is not [6] 
available. Otherwise pursuant to rules. Is 
that [7] agreeable? 
[a] MR.SERPE: Fine. 
[9] MR. CARRABBA: Are we going to 
have [lo] anything on objections? One 
objection for all? 
[ t t l  MR. SERPE: Yes, one objection for 
all, [12] can we agree to that? 
[13] MR. WEISBROD: Sure. No problem. 
[ 141 (No omissions.) 
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[i] ELlAS G. CHALHUB, M.D., [2] the wit- 
ness hereinbefore named, being first duly 
[3] cautioned and sworn to testify the 
truth, the whole 141 truth and nothing but 
the truth, testified under [5] oath as fol- 
lows: 
[6] CROSS WAMINATION [7] BY MR. 
WEISBROD 
[a] Q. Would you state your name for the 
record, 191 please? 
[lo] A. Elias George Chalhub. 
[lrg Q. Dr. Chalhub, we could save a 
whole lot of [12] time here today if you 
would admit that you've [13] prostituted 
yourself to the St. Paul Insurance [14] 
Company as an expert witness in medical 
malpractice [15] cases. Will you do that 
for us? 
[16] MR. SERPE: Hey, Les, I tell you 
what, [17] you are going to start right off 
being a jerk. [la] There's no reason to do 
that. You can come in here [lS] and ask 
the the doctor questions. That question is 
[m] argumentative and insulting and I re- 
sent it and I [a] object to it. 
[22] MR. WEISBROD: Fine. 
[a] Q. (By Mr. Weisbrod) Will you answer 
the [24] question, Doctor? 
[25] A. I take great offense to that accu- 
sation, - 
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[1] Mr. Weisbrod. i t  is untrue and un- 
called for and 121 unprofessional. 
[3] Q. Dr. Chalhub, will you admit for us 
that [4] we can save a lot of time here to- 
day that you have [5] previously failed to 
tell the truth under oath? 
[6] MR. SERPE: Same objection, [7] ar- 
gumentative. 
[e] THE WITNESS: No. Again, that is [9] 
insulting and it's slander, Mr. Weisbrod. 
[lo] Q. (By Mr. Weisbrod) Okay. Doctor, 
do you [I!] remember having given your 
testimony before in case [12] styled Travis 
versus Hamby in which you were de- 
posed [13] here in Mobile, Alabama, on 
the 17th of March, 1987? 
[14] A. No, I don't remember. 
[15] Q, Doctor, I want you if you will to 
read 1161 the excerpts from this deposition 
on page - looks to (171 me like 88, and 1'11 
read it and ask you and hand it [la] to you 
and ask you if I've read it correctly. The 
[ls] question to you is: "Have you ever 
received any [a] payments from St. 
Paul?" The answer is: 'Yes.' The [a] 
question, "Can you give me an idea as to 
why, what [z] the purpose of the payment 
was?" The answer, "I've [a] had claims 
managers ask me to review cases." [a] 
Question, "From St. Paul?" Answer, "Yes.' 
Question, [25] "What kind of cases?" An- 
swer. "Medical mabractice 
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[l] cases." Did I read that correctly? 

[2] A. Sure. 
[3] Q. Continuing on page 89 in this de- 
position, [4] you were asked, 'HOW many 
St. Paul cases have you [5] reviewed in the 
last year would you say?' [6] Your answer, 
"Again, they are very few. They [7] are 
usually through an attorney.n [a] Question, 
"You don't have any idea as to how [s] 
many?" [lo] Answer, "No, I don't." [11] 
Question, "You say very few, can you tell, 
put a [12] number on a very few and tell 
me what you mean by [13] that?" (141 An- 
swer, "No. Of the seven, eight, or nine that 
1151 I might review each year, perhaps one 
will be.' 1161 Was that your testimony, sir? 
[17] A. Of the ones that I was aware of 
and could [la] identify, yes. 
[ls] Q. Was that your testimony as I read 
it, [m] sir? 
[21] A. It's what I said, Mr. Weisbrod. 
[22] Q. That testimony was not true at the 
time [a] it was given, was it, Doctor? 
[24] A. I believe it was. You know, it is 
hard 1251 to go back and to recall the 
entire exchange, but, 
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111 yes, it was true. 
121 Q. Doctor, have you ever seen a de- 
position (31 of Sharon Manning, employee 
of the St. Paul Insurance [4] Company, 
taken in same case, Travis versus Hamby, 
on 151 the 31st day of August, 1987? 

p] Q. You've never seen this testimony, 
Doctor? 

[9] Q. You're familiar, though, with this 
[lo] testimony, aren't you, Doctor? 
[l 11 A. Well, I think a lot of people have 
1121 referred to it, but I've not read it in 
its entirety. 
[13] Q. You've read parts of it? 
(141 A. No, I've been told parts of it. 
[15] Q. You're aware that Ms. Manning 
was [16] employed at that time by St. Paul 
Fire and Insurance [17] Company as an 
accounting manager, are you not, [la] 
Doctor? 
[19] A. No, I'm not. 
[m] Q. Doctor, I'm going to show you her 
[21] deposition and refer you to page 
that's been [22] highlighted here where 
her answer is, when asked who \A] are 
you employed by, "I'm employed by St. 
Paul Fire [24] and Marine Insurance Com- 
pany and title is accounting [25] man- 
ager.n 
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[I] MR. SERPE: Objection, document 
speaks 121 for itself. The doctor can read 
it like you can and [3] I can, Mr. Weisbrod. 
[4] THE WITNESS: Yes, yes. 
[5] Q. (By Mr. Weisbrod) You're aware 
that in [6] that case a Judge Segell signed 
an order on August [7] 28, 1987, requiring 
St. Paul to produce a [e] representative 

[6] A. NO. 

[a] A. NO. 
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and have that representative produce 191 
any and all 1099 tax forms for the years 
1980 through [lo] 1987foryou, Dr. Gross- 
man, and Leslie Johnson ofthe [ l l ]  Leslie 
Johnson Company; are you familiar with 
that? 
(121 A. I'm familiar with it as it relates to 
me, I131 yes. 
[14] Q. You understood that there was 
such an [ l5] order in that case at that 
time? 
[ l6 ]  A. Yes. 
[17] Q. You understand that in this depo- 
sition [re] that Ms. Manning gave in Au- 
gust of 1987 she produced [ is ]  what was 
called the tax 1099 detailed activity list [m] 
of St. Paul Insurance Company that 
showed payments to [21] you? 
[z] A.Yes. 
[a] Q. And are you aware, Doctor, that 
those [24] documents showed that there 
were a total of 60 claims [25] that St. Paul 
Insurance Company gave you payment 
on 

Page 11 
[ 11 in the year of 1986? 
[2] A. I don't think that's true, Mr. 
Weisbrod. 
[3] Q. Why don't you read this question: 
[4] Question, "So there is a total of 60 
claims, 22 [5] and 381" [6] Answer, "Yes." 
[7] Question, "So for the year 1986 Dr. 
Chalhub [e] received payments on 60 dif- 
ferent cases; is that 19) correct, by the St. 
Paul Company?" [ io]  Answer, "Yes." [ i i ]  
Is that what it says, Doctor? 
[12] MR. SERPE: Objection, the docu- 
ment [13] speaks for itself. 
[14] THE WITNESS: Sure, that's what it 
says. [15] If you look at the claims report, 
which there are [16] numbers, there are 
similar numbers. There are not 60 [17] 
cases, and I don't know what they are for, 
whether [ le] they are for medical malprac- 
tice, worker's comp, [19] requirements of 
records or what. So the record of 60 [a] 
cases in claims is not true. 
[21] Q. (By Mr. Weisbrod) Well, Doctor, 
what you [22] just testfied to is not true, is 
it? 
[a] A. I believe it is true. 
(241 Q. You didn't get any payment for 
worker's [25] compensation cases from 
St. Paul Insurance Company 
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[ l ]  that's included in those payments, did 
you? 
[2] A. I don't know because I can't tell 
from [3] the numbers. But, yes, I do do 
worker's comp as a [4] neurologist for 
many insurance companies. 
[5] Q. You've given that line before and 
tried [6] to dance around this before, Doc- 
tor, and the truth of [7] the matter is that 
you cannot say under oath that any [E] of 
these payments that were referred to in 
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1986 were [9] for anything other than work 
on medical practice [lo] claims, can you, 
Doctof? 
[ l l ]  MR. SERPE: Wait a minute, Doctor. 
I'm (121 going to object to that question. 
There are sidebar [13] remarks in part of it. 
It is insulting, harassing, [14] and argu- 
mentative. 
[15] THE WITNESS: Yes, I can say that, 
[16] Mr. Weisbrod. 
[17] Q. (By Mr. Weisbrod) What proof do 
you [ls] have, Doctor, that you could 
show to any judge or any [19] jury that 
would demonstrate that the payments that 
[m] you received that were testified to by 
Ms. Manning [ a ]  from St. Paul were for 
something other than work on [22] medi- 
cal malpractice cases? 
[23] A. Well, I know my practice pattern 
in 1986, [24] Mr. Weisbrod, what I did, 
and I also know what those [25] num- 
bers were in relation to amounts, and 
they are not 
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[ l )  what I would charge in a medical 
malpractice case, so [2] I think in terms 
of being absolute proof, I don't [3] 
know what the numbers relate to, so I 
can't tell you, [4] but I do know my prac- 
tice pattern. 
[5] Q. Doctor, assuming that one 
doesn't want to [6] believe you, that you 
don't have any credibility, [7] just assume 
that for a moment, how would one go 
about [e] proving that the 60 payments 
that you received in [9] 1986 from St. Paul 
Insurance Company was for - that [ lo]  
any of that was for something other than a 
medical [I 11 malpractice case? 
(121 MR. SERPE: Doctor, you don't need 
to [I31 answerthat question. It is insulting, 
it is [14] ridiculous, and argumentative. 
You are just being [15] harassed here, and 
you don't need to answer that 1161 ques- 
tion. I just told him he didn't need to an- 
swer [I71 it, Les. 
[ le]  Q. (By Mr. Weisbrod) You under- 
stand what 1191 credibility is, don't you, 
Doctor? 
[ a ]  A. I understand that, Mr. Weis- 
brod, and I [21] have a lot of credibility, 
and I am absolutely [22] astonished at 
your insutting remarks. 
[ n ]  Q. Doctor, you understand that in our 
system [24] that it is not necessary for any- 
one, a judge or a (251 jury, to believe what 
you say is true without any 

Page 14 
[ l ]  additional proof or evidence; you un- 
derstand that, (21 don't you? 
[3] A. Sure. 
[4] Q. Are you willing to give any addi- 
tional [5] proof or evidence other than 
your word that would in [6] any way 
demonstrate, for instance, that 1986, all of 
[7] these payments that St. Paul Insurance 

Company made [e] to you were for any- 
thing other than medical [9] malpractice 
work? 
[ lo] A. In the first place, St. Paul's did 
not [ l l ]  make that to me, they made 
them through lawyers, the [12] majority 
of them, and in the second place I have 
no 1131 way to go back and do that. I 
would be happy to do [14] it if I could, 
but there is no way to do that. The (151 
numbers are there. I don't know what 
they represent, [ 161 but I can tell you my 
practice pattern, and you will (171 have 
to accept that. I know of no other way 
to give [18] you that information. 
[19] Q. Now, Doctor, you've used this line 
many [ a ]  times before about St. Paul not 
making payments to (211 you, but being 
made through lawyers. That's not [22] 
true, is it, Boctof? The fact of the matter is 
that (231 the checks you got are not off 
lawyers's accounts, [24] the checks are off 
accounts of St. Paul Insurance (251 Com- 
pany; isn't that right? 
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[ I ]  A. NO - 
[2] MR. SERPE: Wait a minute, Doctor. 
I [3] object to the sidebar nature of that 
question and it [4] is argumentative. 
[5] Q. (By Mr. Weisbrod) Is what you are 
[6] telling me, Doctor, that the register that 
St. Paul [7] Insurance Company has on a 
1099 list saying that the [e] money was 
paid to you by St. Paul Insurance Com- 
pany [9] is incorrect because the money 
was actually paid to a [ lo] lawyer and the 
lawyer paid it to you? 
[ l  I] MR. SERPE: Objection, that misrep- 
resents [12] what the doctor just said. 
[13] THE WITNESS: No, I didn't say that. 
1141 Q. (By Mr. Weisbrod) The fact of the 
matter [15] is that for all the money that's 
listed on and is [IS] testified to by Ms. 
Manning in 1986 on St. Paul [17] forms, 
you received those funds drawn off ac- 
counts 1181 from St. Paul Insurance Com- 
pany; isn't that correct? 
[19] A. I don't know the answer to that. 
[x)] Q. Why don't you know the answer to 
that, [21] Doctor? 
[22] A. Why should I know the answer 
to that, [n] Mr. Weisbrod? 
[24] Q. Well, do you look at the checks 
when you [25] deposit them? 
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[1] A. Sure, but I told you what I re- 
ceived. 
[2] Q. What you've told me is you don't 
know. 
[3] MR. SERPE: Objection, misrepre- 
sents what [4] he said. 
[5] THE WITNESS: No, I've told you 
what the [6] pattern is, okay, I've told you 
the way.I'm [7] reimbursed, and it is usu- 
ally through attorneys, and [E] I don't 
know what they do for their internal [9] ac- 
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counting or any insurance company or 
how they [ lo]  handle it. 
[ll] Q. (By Mr. Weisbrod) Doctor,thefact 
of 1121 the matter is all the attorney does is 
send you a 1131 letter in an envelope con- 
taining a check from the [I41 St. Paul In- 
surance Company, and they simply act as 
1151 the conduit, the forwarding agent; 
isn’t that 1161 correct, Doctor? 
1171 A. No. How do you know what 
other attorneys [ la] do, Mr. Weisbrod? 
That’s not what they do, as I 1191 under- 
stand it. 
[m] Q. Can you demonstrate to us and 
show us any 1211 checks that you received 
from law firms as opposed to [22] the St. 
Paul Insurance Company, Doctor, that 
were 1231 St. Paul cases? 
[24] A. A lot of the times I don’t know 
who the 1251 insurance company is, Mr. 
Weisbrod. Now, I can’t 
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[ l ]  tell you, nor explain to you how they 
do business. 
[2] Q. Isn’t that, Doctor, because you 
don’t 131 want to know who the insurance 
company is because you [4] don’t want to 
have to go through testimony like this? 
151 A. No, Mr. Weisbrod. I’m here to 
tell you 161 and give you testimony or 
give this court testimony [7] about this 
case. I don’t really care what questions 
Is] you ask. I’m happy to answer them 
truthfully and [9] with a great deal of 
credibility. Because you are [IO] insult- 
ing, which you continue to be, doesn’t 
make it [ 11) any easier. 
[12] Q. Doctor, what you are telling me is 
that [la] you can’t possibly conceive of 
yourself as being [ 141 biased because you 
receive in excess of $80,000 a [15] year 
from St. Paul Insurance Company; is that 
1161 correct? 
1171 A. I am not biased, Mr. Weisbrod. 
I have [ la]  never been biased, and the 
facts support that. 
1191 Q. And, Doctor, wouldn’t you agree 
that it [m] wouldn’t matter whether the St. 
Paul Insurance 1211 Company paid you 
$100,000 a year or $200,000 a year, [22] 
that you still wouldn’t consider yourself to 
have any [ a ]  bias or prejudice toward 
anyone in the case where you [24] testified 
for St. Paul? 
1251 MR. SERPE: Objection, argumenta- 
tive. 
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[ I ]  THE WITNESS: Well, you know, ab- 
solutely. [2] Why does money depend on 
the testimony? My testimony [3] isn’t for 
sale. You know that. The facts support - 
[4] MR. WEISBROD: I don’t know that 
and [5] don’t agree with that. 
[SI MR. SERPE: Let him finish his an- 
swer. 
[7] THE WITNESS: I don’t really care 

what [E] you think, Mr. Weisbrod. I’m 
telling you the way I [9] practice, my credi- 
bility and my ethics, and I think [lo] they 
are the highest moral standards, and my 
record [I I] speaks for that. 
1121 Q. (By Mr. Weisbrod) Doctor, you 
have been 1131 investigated before for wit- 
ness tampering; is that 1141 correct? 
[ is ]  A. No, that is incorrect. 
1161 Q. You don’t consider it witness tam- 
pering? 
1171 A. No, absolutely not. 
[ la] Q. You were investigated and asked 
questions 1191 by a judge in a case in 
which the allegation was that [m] you told 
a superior of a doctor that it could be [21] 
dangerous to his reputation and standing 
in the 1221 community to testify for a plain- 
tiff in a malpractice [ a ]  case; isn’t that cor- 
rect? 
(241 THE WITNESS: I had a conference 
with a 1251 friend of mine who is a physi- 
cian at Universitv of 
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[I] South Alabama. 1 never talked with the 
physician [2] that made that accusation, 
never put any undue [3] pressure or any- 
thing with that individual. Anybody [4] can 
make an accusation, and if you will reflect 
upon 151 the questions that were asked, 
were found to be 161 absolutely without 
foundation and without accusation. 
[7] Q. (By Mr. Weisbrod) Did the district 
[a] attorney have an investigation into your 
conduct in [9] that matter, Doctor? 
[lo] A. No, he didn’t. He didn’t have an 
1111 investigation. He came up and 
asked questions during 1121 a trial, 
which is not an investigation. 
1131 Q. The district attorney questioned 
you [14] during a trial in front of a judge to 
determine 1151 whether or not you were 
exerting influence in an 1161 attempt to 
tamper with the witness for the plaintiff; 
[ l  71 is that correct? 
[ l s ]  A. The questions were directed, 
and if you 1191 will read the entire thing, 
there was no faun found. [m] The accu- 
sations were false and misleading. 
[21] MR. WEISBROD: I’m going to object 
to [22] unresponsiveness of the answer. 
1231 THE WITNESS: I answered the 
question, 1241 Mr. Weisbrod, and I don’t 
really care whether you [25] object to it. 
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[ l ]  MR. WEISBROD: And I don’t really 
care [2] what you lie about, Doctor, but I 
want to make sure [a] that we get every- 
thing on the record. 
141 MR. SERPE: I am going to object to 
that. 151 You are just insulting the witness 
and badgering him. (61 It is completely un- 
professional and insulting. 
171 Q. (By Mr. Weisbrod) Now, Doctor, 
can you [e] understand that other people 
might consider you to [9] have some sort 

of bias if you receive large amounts [lo] of 
money like $80,000, $100,000, $200,000 
for doing 1111 medical practice reviews 
and testifying in [ 121 depositions from one 
insurance carrier? Could you [13] con- 
ceive that someone else might think that 
might 1141 be - play some role in yourtes- 
timony? 
I151 MR. SERPE: Objection, callsfor [I61 
speculation. 
[17] THE WITNESS: I can’t - 
[la] MR. SERPE: Improper question. 
1191 THE WITNESS: Right. I can’t begin 
to [m] interpret what anybody else would 
think about [21] anything, Mr. Weisbrod. I 
think what has to occur as 1221 it does in 
medicine is it is based on what the facts 
[a] are and what the case is about. 
1241 Q. (By Mr. Weisbrod) You don’t - 
125) THE WITNESS: Let me finish my an- 
swer. 
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[ I ]  MR. SERPE: Go ahead, Doctor, fin- 
ish your (21 answer. 
131 MR. WEtSBROD: I’m sorry, Doctor. 
I 141 thought you were finished. 
[5] THE WITNESS: You know, you are 
not only 161 rude but you are insulting and 
you continue to be, [7] but that is your na- 
ture so that’s quite all right. 
[E] MR. WEISBROD: So are you, Doc- 
tor. 
[9] THE WITNESS: I don’t believe so, 
[ lo]  Mr. Weisbrod. I came in here in avery 
nice manner 1111 and wanted to conduct 
this deposition in a 1121 gentlemanly man- 
ner, and you refused to shake my hand, 
1131 which is fine, that’s your prerogative. 
But, anyway, 1141 the amount of money 
that one is paid certainly does 1151 not af- 
fect my credibility nor my testimony and 
never [16] has, and the record speaks for 
itself. 
[17] MR. WEISBROD: I object to the 1181 
unresponsive portions of that answer. 
1191 Q. (By Mr. Weisbrod) Now, Doctor, 
you have [m] an expectation of future 
work in being a medical 1211 malpractice 
expert witness in reviewing cases and [22] 
giving testimony and giving depositions 
that involve [ n ]  the St. Paul Insurance 
Company; isn’t that correct? 
[24] A. I don’t bel we : understand that 
1251 question. 
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[ I ]  Q. You have an expectation of future 
work [2] along the same lines of what you 
are doing today, [3] don’t you, Doctor? 
[4] A. No. I mean, I don’t have any 
expectation (51 of anything. I have a 
full-time job. 
(61 Q. Are you planning not to give any- 
more [7] expert testimony, Doctor, after to- 
day? 
181 A. No. I don’t know that. I mean, 
if I’m [9] asked and I have the time and 
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the case is interesting [lo] and I can of- 
ter some assistance, I will do that for 
[ 111 you or for anybody. 
[12] Q. Doctor, you have currently cases 
pending [13] that you’re involved in that 
also involve the [14] St. Paul Insurance 
Company besides this one; isn’t [15] that 
right? 
[IS] A. I’m sure there’s some. 
[17] Q. You have had a longstanding rela- 
tionship [le] where the St. Paul Insurance 
Company has paid you [19] money for ex- 
pert witness work for over 10 years; [m] 
isn’t that correct, Doctor? 
[21] A. I have no relationship with the 
St. Paul [22] Insurance Company. Let 
me finish my answer. 
(231 MR. WEISBROD: It is not true. 
(241 MR. SERPE: You are entitled to fin- 
ish [25] your answer. I object to the side- 
bar comment and to 
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11) your c o ~ n ~ l l y ~ ~ n g  the doctor off. 
Finish your [2] answer, Doctor. 
(31 MR. WEISBROD: D don’t know how 
you can [4] testify like that with a straight 
face. 
[5] MR. SERPE: We are not going to 
keep [6] going on this deposition if you 
keep interrupting the [7] doctor. He’s enti- 
tled to give his answers and you [a] know 
it. 
[9] THE WITNESS: I don’t really care 
what [ lo] you think. I have no relationship 
with the St. Paul [I I )  Insurance Company. 
It is like any other carrier. It [12] happens 
to be the largest carrier in the United [13] 
States for malpractice, so they are going 
to have [14] more cases than anybody 
else. But it is no different [15] than any 
other insurance carrier. 
[16] Q. (By Mr. Weisbrod) You havea [17] 
relationship, Doctor, to the extent that you 
receive [le] checks from them on a regu- 
lar basis, don’t you? 
1191 A. I receive checks from several 
hundred [20] insurance companies for 
care of patients for a whole 1211 lot of 
things. That doesn’t mean I have a [E] 
relationship with that insurance com- 
pany. My [a] relationship is with the 
attorney that hires me or [24] the patient 
that retains me. 
[25] Q. To the extent that you receive 
money from 

Page 24 
[l] them, you have a relationship with 
them; isn’t that [2] correct? 
[3] A. Maybe I should ask you how 
you are [4] defining relationship. 
[5] Q. I am defining relationship as you 
provide [SI service and they provide you 
with money. Isn’t that [7] a relationship? 
(81 A. Well, you know, I don’t know I 
guess how [9] to interpret that. The in- 
surance company doesn’t [ io ]  hire me. 
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The attorney hires me. 
[ 111 Q. They paid you, don’t they, Doctor? 
1121 A. No, they usually pay the the 
lawyer who 1131 pays me. 
[14] Q. Doctor, that’s not true - that’s the 
[15] whole issue with these 1099s, isn’t it, 
Doctor? 
[16] A. I don’t know what the issue is, 
[17] Mr. Weisbrod. 
[le] Q. Well, 1099s are reports of income 
paid by [19] an entity to you, not income 
paid to an entity - [m] paid by an entity to 
someone else paid to you; isn’t [21] that 
right, Doctor? 
[22] A. You know, I really don’t know. I 
don’t [23] receive 1099s for a lot of 
things that I do. I don’t [24] know what 
they are for. 
[25] Q. Doctor, if you don’t receive 1099s 
for 

Page 25 
111 things that you do for other people that 
are paying 121 you for services, then they 
are acting illegally, [3] aren’t they, Doctor? 
(41 MR. SERPE: Objection, calls for 1(5] 
speculation. 
[6] THE WITNESS: That’s not for me to 
decide [7] and that‘s up to the individual. 
[a] Q. (By Mr. Weisbrod) If you don’t re- 
ceive a [9] 1099 from them, Doctor, then 
that would allow you not [io] to report the 
income if you so chose, and the [I 11 gov- 
ernment couldn’t trace it; isn’t that right, 
[12] Doctor? 
[13] A. I would suppose so. I report all 
of my [I41 income. 
(151 Q. Who do you report it to? 

[17] Q. How do you report it to the IRS? 
[la] A. With a tax form. 
[19] Q. Do you fill out your tax form your- 
self, 1201 sir? 
[21] A. No. 
[22] Q. Who fills out your tax form? 
1231 A. My accountant. 
[24] Q. Who is your accountant? 
[25] A. It is none of your business. 
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[i] Q. Why do you think it is none of my 
[2] business, Doctor? How am I going to 
tell whether or [3] not you are telling the 
truth? 
[4] MR. SERPE: Doctor if you don’t 
choose [5] to give that information to Mr. 
Weisbrod, you don’t [6] need to. I object 
to the sidebar comment and [7] continu- 
ing argumentative, harassing nature of the 
[ 81 exam ination. 
[Q] Q. (By Mr. Weisbrod) Now, have you 
changed [lo] your mind about giving out 
the name of your [11] accountant from 
previous years of testimony, Doctor? 
(121 A. Well, I just don’t think it is perti- 
nent [13] to any malpractice suit. Mr. 
O’Deli asked me the [14] same question 
in a deposition, and I choose not to 1151 

[16] A.TheIRS. 

give that to him. I do not think it is your 
concern [ 161 who my accountant is, has 
no bearing on this case [17] whatso- 
ever. 
[la] Q. Doctor, did you testify in April of 
1988 [19] that your accountants were 
Smith, Dukes & Buckalew? 
[20] A. I probably did. 
[a] Q. Are they still your accountants, 
Doctor? 
[a] A. That is not any of your concern, 
[a] Mr. Weisbrod. I told you that my 
accountant is not [24] your concern. 
[25] Q. You remember I asked you earlier 
in this 
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[r] deposition if you had not told the truth 
under oath [2f before and you assured me 
that was not correctR 

[4] Q. Did you in a deposition in this 
case [5] state that your accountant 
doesn’t keep your 1099 [6] forms? 
[7] A. He doesn’t. I told you that. 
[a] Q. Have you previously testified dif- 
ferently [Q] under oath, Doctor? 
[lo] A. In the past they have been given 
to them (111 and he’s given them back 
to me, sure, and I testified [I21 in that 
deposition to that. 
[13] Q. And, Doctor, did you testify in this 
case [14] in a deposition on written ques- 
tions that when they [15] were given back 
to you they were destroyed? 
[lS] A. No, I didn’t testify - I did not 
destroy [17] them. I don’t retain them. 
Destroying means an act, [le] a specific 
act to dispose of things, and I did not 
do [19] that. I don’t retain them. 
I201 Q. Did you testify differently than that 
in [21] the past, Doctor? 
[22] A. I don’t know, you will have to 
ask me. 
[a] Q. When did you start not retaining 
your [24] 1099 forms or whatever records 
you gave to your [25] accountant and your 

[3] A. That is right. 

accountant gave back to you? 
Page 28 

[I] A. Well, most of them I always dis- 
card after [2] three years, so I don’t re- 
ally keep any records that [3] are not 
pertinent past any time, not anymore. 
[4] Q. Well, are you telling us, Doctor, 
then, [5] that you have three years’ worth 
of records? 
[SI A. No, I don’t keep those. 
[7] Q. You don’t keep records for three 
years, [a] Doctor? 
[Q] A. No, I don’t keep 1099 forms. 
They are [lo] not filled with my insur- 
ance - with my tax return. [ 111 My ac- 
countant says it is unnecessary to keep 
them. [12] So I don’t keep them. 
[13] Q. When did your accountant tell you 
it was [14] unnecessary to keep them? 
[15] A. A number of years ago. 
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[16] Q. Which accountant told you that? 
[17] A. Mr. Weisbrod, my accountant is 
not of [18] your concern. 
[ig] MR. SERPE: Doctor, that’s your po- 
sition. [m] You don’t need to debate with 
him about it. Just [29] tell him you are not 
going to answer that question. 
[22] THE WITNESS: I tried to. He doesn’t 
[n] seem to understand it. 
(241 MR. SERPE: I know he doesn’t. 
He’s slow [25] on the uptake. 
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[I] Q. (By Mr. Weisbrod) Doctor, if 
there’s a [2] court order in this case requir- 
ing you to reveal the [3] name of your ac- 
countant, will you comply with K? 
[4] MR. SERPE: Hold on. There isn’t a 
court (51 order now now, Mr. Weisbrod. 
We are not going to get [6] into what the 
doctor might do based on some court 171 
order. 
[8] MR. WEISBROD: I think he’s already 
[9] violated a court order. I want to find out 
if it‘s [lo] his custom. 
[ill MR. SERPE: I object to that. That’s 
a [12] complete distortion and misrepre- 
sentation of the [13] record in this case, 
and it’s just - it is not [14] professional 
conduct by you. 
[15] Q. (By Mr. Weisbrod) Doctor, you un- 
derstand [l6] that the court order required 
you to produce your [I71 1099 forms that 
were in your custody or in your [18] con- 
structive control, correct? 
[ 191 A. That’s correct. 
[20] Q. Now, isn’t it true, Doctor, that all 
you [21] have to do to get your 1099 forms 
is call or write to [22] somebody at the St. 
Paul Insurance Company and ask [a] 
them for copies or a copy of the informa- 
tion? 

[25] Q.Oh? Why not? 

fl] A. I don’t know whether you can 
do that or 121 not. 
[3] Q. You didn’t make any attempt to do 
that, [4] did you, Doctor? 
(51 A. I was asked to provide 4099 
forms that I [6] had in my possession or 
that I was in control of. I [7] don’t have 
those. I’m not in control of them. 
[8] Q. Doctor, if St. Paul Insurance Com- 
pany [9] says that you don’t want the 1099 
forms on you [lo] released, is that true? 
[ll] A. I’ve testified to that in the past, 
yes, [12) when asked I did not want 
them released. 
[I31 Q. So you would instruct St. Paul In- 
surance [14] Company notto release your 
1099 forms, correct? 
[l5J A. NOW? 
[16] Q. Yes, sir. 
[17] A. I don’t know. I’ll have to see 
whether [18] I’m asked that. 
[19] Q. I’m asking you right now. Will you 

[24] A. NO. 
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allow [20] St. Paul Insurance Company to 
release your 1099 forms [21] to us in this 
case for the last years since 1987? 
[22] A. No. 
[n] Q.Whynot? 
[24] A. Because it is none of your busi- 
ness. 
[25] Q. Well, the fact of the matter is that 
YOU 
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[r] could arrange for that if you wanted to, 
right, [2] Doctor? 
[3] A. No, I’m not aware that I can ar- 
range for 141 that, Mr. Weisbrod. The 
order I received from the [5] judge, and 
I respect our system and complied with 
it, [6] was to have any 1099 forms that I 
had in my [?] possession or control of, 
and I did not have any at [E] that time, 
and I did not give any. 
[9] Q. You can certainly get control of 
your [lo] 1099 forms from the St. Paul In- 
surance Company if you [lr] want to, 
can’t you, Doctor? 
(12) MR. SERPE: I’m going to object to 
that. [13] You are talking to the doctor. 
That was not the [ 141 intent or language of 
the order that Dr. Chalhub [15] needed to 
go get 1099s from anybody except the 
ones [16] he had in his possession. You 
are harassing him. 
1171 MR. WEISBROD: John, that’s 
wrong. You [18] just misstated the court 
order. You need to be I191 careful, John, 
[20] MR. SERPE: I didn’t misstate any 
court 1211 order, bes. You are harassing 
the doctor. The [22] judgment did not say 
that Dr. Chalhub had to go out [n] and get 
1099s from anyone who has ever given 
him a [24] 1099. 
125) MR. WEISBROD: What do you think 
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[I] constructive possession is? 
[2] MR. SERPE: If we need to go down 
and [3] talk to the judge about what con- 
structive possession [4] means, we will 
talk about that. Mr. Box specifically 151 at 
the hearings on this matter talked about in 
the [SI possession of Dr. Chalhub or his 
accountant. He [7] didn’t talk about 1099s 
in the possession of St. Paul [8] Insurance 
Company, and, of course, you know or 
maybe 191 you don’t know since you 
weren’t at the last hearing, [lo] the judge 
said he will take up these matters next [11] 
week to decide about the production of 
1099s from the (121 St. Paul Insurance 
Company, and there was no [13] allega- 
tion or comment from Mr. BOX at the last 
[14] hearing we had with the court that the 
doctor had [15] failed to comply with the 
court’s order. There [16] wasn’t any refer- 
ence to that. If you want to sit 1171 here 
and debate and harass the witness today 
about [ 181 that, that’s your prerogative, al- 
though, l think it’s [19] completely unpro- 
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fessional and I think it‘s [m] sanctionable. 
[21] MR. WEISBROD: I want to get the 
court [22] order out and review it. 
[n] MR. SERPE: Great. Let’s get the 
court [24] order out. 
[25] MR. WEISBROD: Here it is. Here is 
what 
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[ I ]  it says on page 2 of the court order: ”It 
is further [2] ordered that with regard to 
any of the [3] above-referenced docu- 
ments including the 1099s the 141 defen- 
dant Doctor’s Hospital shall have Dr. Chal- 
hub [5] produce the requested 1099s in 
his possession or his [6] constructive pos- 
session.” Did I read that correctty? 
[?I MR. SERPE: Fine. We never argued 
about [8] that. 
191 THE WITNESS: I did not have them 
in my [lo] possession or whatever my 
constructive possession is. 
[Ill Q. (By Mr. Weisbrod) You don’t know 
what 1121 constructive possession is, do 
you, Doctor? 
[13] MR. SERPE: That’s a legal question. 
[14] Dr. Chalhub was told based on the 
representation [15] Mr. Box made to the 
court that he was interested in [16] 
whether it was in Dr. Chalhub’s personal 
possession [17] or in the possession of 
his accountant. 

[19] MR. SERPE: I am entitled to finish. 
[m] MR. WEISBROD: No, you are not. 
[21] MR. SERPE: Yes, I am. 
[22] MR. WEISBROD: No, you are not. 
[a] MR. SERPE: Do you want to termi- 
nate this 1241 deposition right now? 

[18] MR. WEISBROD: Look - 

[25] MR, WEISBROD: If you do. 
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[1] MR. SERPE: 7 am allowed to say 
whatever [2] I want for the record and you 
can do whatever you (31 want because 
obviously you’ve been doing that the [4] 
entire time you are here. You took that 
position [5] with the court that the con- 
structive possession in 161 this case had to 
do with whether they were in [7] Dr. Chal- 
hub’s personal possession or those of his 
[8] accountant, and now you want to start 
talking about 191 possession of some 
other party. I think that’s a [lo] complete 
misi, ,terp:etation of what you-all said to 
[11] the court. 
[12] MR. WEISBROD: John, you are a 
lawyer, [13] and you know the order 
doesn’t say constructive 1141 possession 
of his accountant, It says constructive 
[15] possession. 
[16] MR. SERPE: Mr. Weisbrod, you can 
take [17) this up with the court. We are 
already going to take [18] it up with the 
court next w e e p n d  we will go back 1191 
and talk to the ~ o u r t  about it at that point. 
[20] Q. (By Mr. Weisbrod) Doctor, you 
don’t know 1211 what constructive posses- 

Page 28 to Page 34 



sion is, CIU you? 
[a] A. L assumed I understood by or- 
der that tt [n] was for me or my ac- 
countant, Mr. Weisbrod, and that’s (241 
what I complied with. 
[25] Q. How did you get that understand- 
ing? Did 
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[l] Mr. Serpe tell you that? 
[2] A. I read it. 
[3] Q. It doesn’t say anything about your 
[4] accountant, does It, Doctor? 
[5] A. It says constructive possession, 

‘which is [SI what I assume. I have no 
other way of getting them [7] to giye to 
you, Mr. Weisbrod. 
[8] Q. Doctor, that’s just exactly what I 
want [9] to know. Why would you assume 
that constructive (101 possession means 
any more your accountant than it [rr] 
does St. Paul Insurance Company? 
(121 MR. SERPE: Because at the hearing 
that (131 you held or your law firm held on 
this, Mr. Weisbrod, [14] Mr. Box refer- 
enced the possession of Mr. Chalhub or 
[15] his accountant. That’s what Mr. Box 
represented to [I61 the court, and that’s 
what we told Dr. Chalhub your [17] attor- 
neys had represented to the court. So 
that’s [16] why I told Dr. Chalhub and my 
office told Dr. Chalhub [19] the court order 
references his possession or the [20] pos- 
session of his accountant. If you want to 
take a [21] different position now than you 
did before the court, [22] that’s your pre- 
rogative, but let’s not sit here and [a] de- 
bate today about it. We’ll go talk about it 
with (241 the judge next week. 
(251 Q. (By Mr. Weisbrod) Is it correct, 
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[l] Dr. Chalhub, that you were instructed 
by Mr. Serpe or (21 his law firm that con- 
structive possession only meant [3] what 
you had or what your accountants had? 

[5] MR. SERPE: Time out, I’m going to 
[6] object to that. Again, it misrepresents 
the entire [7] record that you presented 
before the court in this [a] case, Mr. Weis- 
brod, you and your law firm. Those [9] 
were the things referenced at the hearing. 
Those [lo] were the things that were com- 
municated to [ll] Dr. Chalhub, and we’ve 
never - we told Dr. Chalhub [12] to comply 
with the court order given the intent and 
(131 issues raised by your law firm at the 
hearing, and, [14] again, I think you should 
move on to a different 1151 area. We can 
take it up with the judge. 
[16] MR. WEISBROD: I want to hear his 
[17] testimony, not yours, John. 
[le] Q. (By Mr. Weisbrod) I wantto know, 
[19] Dr. Chalhub, were you told by Mr. 
Serpe or his law [201 firm that you only had 
to comply with this order to (211 the extent 
you had the documents or your accoun- 

[4] A. NO - 

ant [z] had them? 
:a] A.Yes. 
1241 Q. So you were told by Mr. Serpe or 
l is [25] someone in his law firm that con- 
structive possession 
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[l] was limited to what your accountant 
night have; is [2] that correct? 
[3] MR. SERPE: I’m going to object to 
that [4] since it misstates the facts in this 
case. The facts [5] in this case are what 
your lawyer represented before [6] the 
Iudge. 
[7] MR. WEISBROD: I’m asking a ques- 
tion - 
[e] MR. SERPE: I’m entitled to make my 
(91 objection. It misrepresents the facts in 
the case, [lo] misrepresents the issues 
raised before the court by [ 111 the attorney 
in your office. 
[12] MR. WEISBROD: That’s fine. That’s 
not 1131 what I asked. 
[141 Q, (By Mr. Weisbrod) What I asked 
was, were 1151 you instructed that con- 
structive possession by [16] Mr. Serpe’s 
office only meant what you had or what 
[17] your accountants had? 
[le] A. NO. 
[19] Q. Then you assumed that on your 
own? 
[m] A. No. 
[21] Q. Then how did you come to the [22] 
understanding that the language in that 
order of [23] constructive possession only 
meant what you had or (241 what your ac- 
countants had? 
(251 A. Well, after discussing with Mr. 
Serpe 
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[l] that was what I was told to produce. 
[z] Q. So you didn’t make any attempt 
on (31 Mr. Serpe’s instructions to attempt 
to get the t 099 141 forms pertaining to you 
from St, Paul from any source [5] other 
than your own records or your accoun- 
tant’s? 
161 A. That’s all I had access to, Mr. 
Weisbrod. [7] it doesn’t even say it is 
just St. Paul’s. Did you [e] want me to 
write every insurance company I’ve 
ever [9] deatt with in the past to get 
1099 forms? How am I [lo] supposed 
to do that? 
11 11 MR. WE.SBP,OD: Object to the unre- 
sponsive (121 portion. 
[13] THE WITNESS: It was very respon- 
sive, (141 Mr. Weisbrod. Because you 
don’t like it doesn’t mean [15] it is respon- 
sive. 
[16] MR. WEISBROD: The statement you 
just [17] made is not responsive. 
[la] THE WITNESS: It is responsive. 
[19] MR. SERPE: Doctor, Doctor. I’m go- 
ing to (201 object to the sidebar comments 
by Mr. Weisbrod. (211 Coctor, all these is- 
sues will be taken up with the [22] court 

again at a hearing next week, so you don’t 
need [a] to debate with Mr. Weisbrod. It 
is our clear [24] understanding of the 
judge’s ruling that the intent [25] of the 
judge’s order was not to have you go out 
and 
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[l] attempt to get 1099s from everyone 
who possibly could [2] have ever sent you 
one, and that was clear from [3] Mr. Weis- 
brod’s own presentation. I think he’s just 
[4] misrepresenting the facts in the case. 
[5] Q. (By Mr. Weisbrod) Doctor, I realize 
[SI you’ve been at more depositions than 
Mr. Serpe has [7] and maybe more than 
me. Are you at the point now [a] where 
you are ako practicing law? 
(91 MR. SERPE: Objection, argumenta- 
tive, [lo] insutting, you are just badgering 
the witness, [l 11 sidebar remark. 
[I21 Q. (By Mr. Weisbrod) Do you have a 
law [13] license? 
[I41 A. I have no response. I‘m not a 
lawyer, (151 Mr. Weisbrod. 
[16] Q. It is true, Doctor, that you’ve given 
I171 over two hundred depositions in med- 
ical malpractice [ le ]  cases; isn’t that cor- 
rect? 
[19] A. I don’t know how many deposi- 
tions. Over [m] a period of 13, 14 
years, I don’t know. 
[21] Q. You don’t have any reason to say 
you [z] haven’t given over two hundred 
depositions in that [a] time period in 
medical malpractice cases, do you, [24] 
Doctor? 
(251 A. I don’t know the numbers. It is 
usualhr 
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(I] fiveto 15 a year. Over 10yearsor 13 
years it may [2] be close to two hun- 
dred. 
[3] Q. The number of f i e  to 15 a year is 
wrong, [4] isn‘t it, Doctor? 
[5] A. I don’t believe so, Mr. Weis- 
brod. 
[S] Q. Well, what makes you say five to 
15 a (71 year, Doctor? Did you just pick 
that out of thin air [a] because the number 
sounds good to you, or do you have [9] 
any basis for that? 
[io] MR. SERPE: Objection, argumenta- 
tive. 
[ill THE WITNESS: That’s my recollec- 
tion and [12] my best estimate, Mr. Weis- 
brod. That’s what I was 1131 asked to do. 
(141 Q. (By Mr. Weisbrod) How many de- 
positions [15] have you given so far this 
year, Doctor? 
[16] A. I don’t know. 
[17] Q. What’s your best estimate? 
[la] A. Seven or eight. 
[19] Q. Do you think you’ve given seven 
or eight [m] so far this year? 
[21] A. Yes. 
1221 Q. I’ve got more than that in my pos- 
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session, [n] Doctor. You wouldn’t dis- 
pute that, would you? 
[24] MR. SERPE: I’m going to object. No 
one [25] knows what you’ve got in your 
possession. 
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111 THE WITNESS: That’s fine. I don’t 
know [2] the number. 
[s] Q. (By Mr. Weisbrod) Doctor, do you 
keep a [4] calendar in your office? 
[5] A. Yes. 
[6] Q. Does the calendar in your office 
reflect [7] the dates that you’ve set aside 
for depositions? 
[e] A. No, not usually. 
[Q] Q. Who sets up your deposition 
dates? 
[ lo] A. Me. 
[11] Q. Do you have a secretary? 
1121 A.Yes. 
[13] Q. Do you inform the secretary when 
you have [ 141 a deposition? 

[16] Q. So, in other words, you’re telling 
me [17] that the way you run your busi- 
ness is that nobody [le] knows where you 
are to plan anything else for your [ 191 busi- 
ness when you are out giving deposi- 
tions? 
(201 MR. SERPE: Objection, misrepre- 
sents what [21] the doctor said, argumen- 
tative. 
[22] Q. (By Mr. Weisbrod) Is that right, 
Doctor? 
[n] A. No. 
1241 Q. How does anybody know where 
vou are. 1251 Doctor. if vou are - 

1151 A. NO. 
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[1] A. Because I tell my secretary 
where I go. 
121 Q. When do you tell her? 
[3] A. When I go. 
[4] Q. In other words, today just before 
you [5] went you said I’m going to give a 
deposition? 
[6] A. Yes, I did. 
[7] Q. And prior to that you don’t tell your 
[e] secretary anything about where you 
are going to be [Q] and what you are going 
to do with regard to [IO] depositions; is 
that right? 
[11] A. That’s conect. 
[12] Q. So do you make all your other 1131 
appointments for yourself too? 
1141 A. No, not all the other ones. 
[15] Q. So your secretary is allowed to 
make [16] other appointments for you? 
1171 A. No, she asks me when she can 
make [18] appointments. 
[19] Q. So you tell her, when she asks you 
when [m] she can make appointments, 
days she can’t make [21] appointments, 
but you don’t tell her you have 1221 deposi- 
tions on those days; is that right? 
In] A.Yes. 
[24] Q. Are you trying to keep secret from 
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your [25] secretary when you are giving 
depositions? 
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[1] A. No. 
121 Q. Are you trying to keep that matter 
secret [3) from your employers? 

[5] Q. Do you tell your employers how 
much time IS] you’re spending giving de- 
positions? 

[a] Q. Do you tell them how much 
money you make [9] giving depositions? 
[lo] A. Sure. 
(1 11 Q. Do you give them the money you 
make [12] giving depositions? 
1131 A. No. 
[14] Q. You’ve given more than one depo- 
sition a 1151 week this year, haven’t you, 
Doctor? 
1161 A. I don’t believe so, Mr. Weis- 
brod . 
[17] Q. In some weeks you’ve given more 
than one [le] deposition a week, haven’t 
you? 
[19] A. Oh, perhaps an occasional 
week, but I fm] don’t give a deposition 
a week. 
[21] Q. Well, every week you either give a 
[22] deposition or you are scheduled for 
triil testimony, [n] aren’t you, Doctor? 
1241 A. No, Mr. Weisbrod that’s not 
true. 
1251 Q. Every week this year? 
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f l ]  A. Yes. 
[2] Q. Every week this year you’re 
scheduled [3] for - you’ve been sched- 
uled for a deposition or to [4] give trial tes- 
timony; isn’t that correct, Doctor? 
[5] A. No, that’s not correct. 
[SI Q. How many weeks this year have 
you not 171 been scheduled to give trial 
testimony or a [e] deposition, Doctor? 
(91 A. Well, a number of weeks, Mr. 
Weisbrod, [lo] but I can’t tell you that 
by memory. 
[ll] Q. Well, Doctor, let’s deal with next 
week. [I21 You are scheduled to give trial 
testimony next week, [13] aren’t you, Doc- 
tor? 
1141 A. NO. 
[ .5] c1. You are not? 
[16] A. No, I’m not. 
1171 Q. The week after? 
[ 181 A. Perhaps. 
[19] Q. In Cleveland, Ohio? 
[m] A.Yes. 
1211 Q. You don’t know whether or not 
you are [22] going to be giving testimony 
next week or the week (231 after; is that 
right’? 
1241 A. No, I don’t even know whether 
1’11 be [25] diving testimony, whether I 

[4] A. NO. 

[7] A. Sum. 

will be called or whether 
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[l] the case will go on, Mr. Weisbrod. 
[2] Q. You are aware there’s a case 
that’s going [3] to start trial Monday in 
Cleveland, Ohio, that you [4] are expected 
to be an expert witness on for the [5] de- 
fense, correct? 
[e] A. I may or may not be there. 
[7] Q. This past Monday you were sup- 
posed to be [e] an expert witness in a case 
that was going to go to [e] trial in Tampa, 
Florida; isn’t that correct, Doctor? 
(lo] A. Yes.  That’s a case that’s about 
eight or (111 nine years old. That’s cor- 
rect. It is going around (12) for the sec- 
ond time, but it was continued. 
1131 Q. Do you know who the attorneys 
are in that [14] case, Doctor? 
115) A. Which? The plaintiff’s attor- 
neys? 
[IS] Q. Yes, sir. 
(171 A. I can’t remember his name. Mr. 
Hahn is [ 181 the defense attorney. 
[19] Q. Didn’t you tell someone in Mr. 
Hahn’s [m] office the plaintiff’s attorney 
was a major asshole? 
[2!] A. No, I don’t believe so. 
[22] Q. Sure you did, Doctor. 
123) A. Oh, I did? 
[24] Q. Gary Fox. Didn’t you tell someone 
in 1251 Mr. Hahn’s office that Mr. Fox was 
an asshole? 
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[l] A. No. 
[2] Q. You have no recollection of that, 
Doctor; 131 is that correct? 
[4] A. No, I don’t. 
151 Q. You wouldn’t disagree with that 
idea, [SI though, would you, Doctor? 
[7] MR. SERPE: Objection. You don’t 
need to [SI answer that, Doctor. The only 
person who is an [SI asshole in this room 
is Mr. Weisbrod. 
[lo] Q. (By Mr. Weisbrod) Are you sched- 
uled to [ll] give a deposition next week, 
Doctor? 
[I21 A. I don’t recall. 
1131 Q. Well, Doctor, if you’re the only one 
that 114) schedules these depositions and 
you don’t tell your [15] secretary and you 
don’t recall, how are you going to [IS] find 
out where you need to be when you need 
to be [ 17) there? 
[re] A. Well, lawyers usually call me, 
(191 Mr. Weisbrod. 
[m] Q. They call you day before and re- 
mind you? 

[z] Q. Otherwise you would forget b e  
cause you [n] don’t have it wriien down 
anywhere? 
[24] A. No, that’s not true, Mr. Weis- 
brod. 
[25] Q. Where do you wriie it down, Doc- 
tor? 
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(11 A. Usually I keep it in my mind 

[21] A. Uh-huh, they do. 
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about what I 121 have to do, and I can’t 
tell you the exact date. 
[3] Q. Wait a minute. You keep it in your 
mind, [4] you don’t write it down any- 
where, but you don’t know [5] even 
though the only place it would be in your 
mind [e] is in your mind whether you have 
a deposition or not [7] next week? 
[e] A. That’s right. 
(91 Q. You expect people to believe this 
[lo] nonsense? 
1111 MR. SERPE: Objection, argumenta- 
tive, [12] insulting, badgering the witness. 
[13] Q. (By Mr. Weisbrod) Really, Doctor, 
come [14] on. You keep a record some- 
where of where you’ve got [I51 to be, a 
calendar, don’t you? 
[16] A. Mr. Weisbrod, I keep a monthly 
calendar [ 171 of my activities and what I 
do on a daily basis. 
[le] Q. Where do you keepthat calendar? 
[19] A. On my desk. 
[20] Q. Who has access to write on the 
calendar [21] besides you? 
[22] A. My secretary. 
[23] Q. What is your secretary’s name? 
[24] A. Ann Wilson. 
[251 Q. Where is Ann Wilson working? 
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[l] A. For Mobile Infirmary Medical 
Center. 
[2] Q. And there are entries that are 
made on [3] that calendar concerning 
dates you are going to [4] either do a de- 
position or do court testimony; isn’t [5] 
that right, Doctor? 
161 A. No, that’s not right. 
(71 Q. You never write on that calendar 
when you [e] are going to do a deposition 
or do court testimony; [SI is that right? 
[lo] A. That’s correct. 
[ 111 Q. Do you block out days on that cal- 
endar [In] for those activities? 
[ 131 A. Sometimes. 
[14] Q. You just put an X through the day 
on the [15] calendar? 
[IS] A. No, there’s no X. 
[17] Q. How do you block it our? 
[le] A. I tell my secretary I’m not going 
to be [is] available that day or a portion 
of that day. 
(201 Q. So it is just blank that day? 
[a] A. Yes. 
[22] Q. And you do do that at least on 
day a [a] week, don’t you, Doctor? 

[25] Q. This year you’ve done it one day a 
week. 

[24] A. NO. 
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[I] A. No, I haven’t, Mr. Weisbrod. 
How do you [2] know what I do? 
[3] Q. Well, Doctor, because I spent a lot 
of [4] time investigating you. 
[5] A. Oh, well, good. 
[6] Q. I know how many depositions 
you’ve given [7] this year, and it is more 

than what you‘ve told me so [SI far. Now 
do you want to tell me the truth? 
[9] A. I’ve told you the truth, Mr. Weis- 
brod. [lo] If you recall I told you I didn’t 
know how many. 
[ill Q. And you do not want to find out 
how many [12] either, do you, Doctor? 
(131 A. Why is that important? 
[14] Q. Well, Doctor, the reason why it is 
(151 important is because if all you do is 
spend your time [ls] giving deposition 
testimony and making hundreds of [I71 
thousands of dollars for insurance com- 
panies, you [le] don’t have any credibility. 
(191 MR. SERPE: Objection. Complete 
[20] misrepresentation of the record and 
the facts, [21] argumentative, sidebar re- 
mark. You are not letting [a] the witness 
answer the question. 
(231 THE WITNESS: Mr. Weisbrod, I am 
the (241 president of the largest hospital in 
Alabama and have [25] 3,500 employees, 
and I spend a great deal of time and 
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[t] the majority of my time doing that, and 
i do it very [2] well. 
[3] Q. (By Mr. Weisbrod) The fact of the 
matter (41 is, Doctor, you don’t practice 
medicine; you are a 15) hospital adminis- 
trator and a testifier; isn’t that [6] right? 

[e] MR. SERPE: Objection, compound 
question, (91 argumentative. Let me finish 
my objection. 
[lo] THE WITNESS: Excuse me. 
[ll] MR. SERPE: I made my objection. 
[12] MR. WEISBROD: Then it‘s his turn. 
[13] MA. SERPE: I think he answered it 
when I [ls] was making the objection. 
[15] THE WITNESS: What I am I sup- 
posed to [l6] answer to, Mr. Weisbrod? 
[17] Q. (By Mr. Weisbrod) The question 
was: You it81 are a hospital administrator 
and testifier; you don’t [is] practice 
medicine, do you, Doctor? 
[a] A. Yes, I do, Mr. Weisbrod. 
[21] Q. Doctor, when was the last time 
you [22] prescribed medication for a pa- 
tient? 
[23] A. Monday. 
[24] Q. What did you prescribe? 
[25] A. Ritalin. 
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.1] Q. Where did you see the patient, or 
are you [2] prescribing over the tele- 
phone? 
[3] A. Sometimes I do. Ritalin you 
can’t [4] prescribe over the telephone. 
You write the [5] prescription. 
[6] Q. Did you see a patient Monday? 
[7] A. I saw 12 yesterday. 
[e] Q. Where? 
[SI A. At the Albert Brewer Center. 
[lo] Q. The Albert Brewer Center is a vol- 
untee , [ll] a place where you volunteer; 
is that correct? 

[7j A. NO - 

[12] A. Yes, it is taking care of retarded 
[ 131 patients. 
[14] Q. You go to Albert Brewer Center a 
half day [15] a month? 
[16] A. A week. It is not a half day, it is 
[17] several hours. 
[le] Q. Not even a half day? 
[19] A. NO. 
[a] Q. So you go two or three hours a 
week to [21] Albert Brewer Center, which 
is a public facility? 
[22] A.Correct. 
[23] Q. For mentally retarded patients? 
[24] A. Correct. 
[25] Q. You don’t provide any ongoing 
care to any 
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[ 11 of those patients: do you? 
[2] A. By phone at times, yes. 
[3] Q. Well, if somebody at the center 
needs [4] something, they can call you on 
occasion? 

[SI Q. You are not considered the pri- 
mary [7] physician for any of the patients 
at that facility, [e] are you, Doctor? 
191 A. There is no primary physician. 
[io] Q. Many times when you go there for 
two or [l I] three hours a week you don’t 
even see any patients, (121 do you? 
1131 A. No, I don’t go if there’s no pa- 
tients. 
[14] Q. Sometimes when you go there 
can only be [15] one patient? 
[16] A. Rarely. 
I171 Q .  What do you do with the patients 
when you [18] go? 
I191 A. Well, I examine them, evaluate 
them, and [a] practice neurology. 
[21] Q. What are you examining them for? 
[a] A. How they are doing and their di- 
agnoses. 
(231 Q. Do you do this two or three hours 
a week [24] just so you can continue being 
able to testify in [25] cases, Doctor? 
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111 A. No, Mr. Weisbrod. 
[2] MR. SERPE: Objection, argumenta- 
tive. 
[3] THE WITNESS: That is insuiting first 
of [4] all. I’ve been associated with Albert 
Brewer Center [5] since 1978 since I came 
to Mobile. They have a [6] difficult time 
getting anyone to take care of these [7] 
severely retarded patients, so I continue to 
do that. 
[e] Q. (By Mr. Weisbrod) So outside of 
your [SI volunteer work, Doctor, you are 
not engaged in the [lo] priiate practice of 
medicine with any priiate [l 11 patients, are 
you, Doctor? 
(121 A. No, that’s not true, Mr. Weis- 
brod. It is [13] not true. 
[14] Q. Okay. When and where ate you 
engaged in [15] the private practice of 
medicine seeing patients? 

[5] A. Sure. 
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[is] A. I have an office at 1720 
Springhill [17] avenue and practice 
medicine on Monday afternoon and [ le] 
see anywhere from one to five patients 
that day. 
[19] Q. Who else is in this office on 
Springhill [m] Avenue? 
1211 A. Two psychometrists, a clinical 
[rz] coordinator, secretary, and psy- 
cholog ist. 
[23] Q. Wait a minute. I thought you said 
two [24] psychologists? 
1251 A. Psvchometrists. 
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[ l ]  Q. Psychometrist, what’s a psy- 
chometrist, [2] Doctor? 
[a] A. It is an individual at usually the 
[4] master‘s level that does testing. 
[5] Q. A psychologist? 
[6] A. Correct. 
[7] Q. Who else? 
[e] A. Clinical coordinator and secre- 
tary. 
[9] Q. What’s the name of the clinical [ lo]  
coordinator? 
(111 A. Jean Huddleston. 
(121 Q. What‘s the name of the secretary7 
1131 A. I can’t remember her name. 
(141 Q. What’s the name of the two f l5 ]  
psychometrists? 
[16] A. Wanda Manning and I’m having - I can’t [17] recall other - first name is 
Tootsie. 
[ le]  Q. What’s the name of the psycholo- 
gist? 
1191 A. Dr. Shanker. 
[m]  Q. First name? 
[ a ]  A. I don’t know. 
[ a ]  Q. Shanker spelled how? 
[23] A. I don’t know. 
[24] Q. What’s the entity that employs all 
these [25] people? 
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[ l ]  A. The Infirmary Health System, 
[2] Q. What’s your position in the Infir- 
mary (31 Health System? 
[4] A. Executive vice-president. 
[5] Q. Is there a name that this office on 
[6] Springhill goes under? 
[7] A. Yes, IMC Child Neurology. 
[e] Q. Is there any other neurologist as- 
sociated [§] with it? 
,,o] A. No. 
[ l l ]  Q. The one to five patients that you 
see on [12] Monday afternoons at this fa- 
cility, Isn’t it [13] primarily for evaluation for 
testing, Doctor? 

[ E ]  Q. You do physical examinations - 
[17] Q. - on one to five patients every 
Monday? 
(le] A. Sure. 
[ls] Q. A n  you taking new patients? 
(201 A.Sure. 
(211 Q. You don’t see any patients in-hos- 

[14] A. NO. 

[16] A. SUM. 

pital, 1221 correct? 
[23] A. Correct. 
(241 Q. Where do you refer patients to W 
they [25] need to be seen in a hospital, 
Dohot? 
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(11 A. To a physician that’s appropri- 
ate. 
[2] Q. Well, what if it’s a neurological 131 
problem? 
[4] A. To another neurologist. 
(51 Q. Which other neurologist do you 
refer to [6] in Mobile? 
(71 A. Dr. Silverboard. 
[e] Q. Anybody else? 
[9] A. Oh, he’s generally the only one, 
but [lo] Dr. fleet, Dr. Perrien, Dr. Yager. 
[ 111 Q. Are these all neurologists? 
1121 A. Yes. 
[13] Q. Did you have any association with 
any of [ 141 them before? 
1151 A.Yes. 
[16] Q. Which ones? 
[17] A. Dr. Perrien, Dr. Silverboard, and 
[ le ]  Dr. Yager. 
[19] Q. What was your association with 
them? 
[m]  A. I was a partner with them in their 
firm. 
[21] Q. When did that cease? 
[rz] A. About four years ago. 
[ n ]  Q. Why did it cease? 
[24] A. Because I became a medical di- 
rector of 1251 the Mobile lnfirmary Medi- 
cal Center. 
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[ l ]  Q. In other words, you became a 
hospital [2] administrator; is that correct? 
[3] A. No. 
[4] Q. What’s the difference? 
(51 A. it’s self-explanatory, Mr. Weis- 
brod. 
(61 Q. No, it’s not. 
[7] A. Yes, it is. 
[e] Q. Well, you explain it. 
[9] A. What do you want me to ex- 
plain? 
[ lo] Q. What’s the difference between 
medical 1111 director and hospital admin- 
istrator? 
(121 A. The job descriptions are con- 
siderably [13] different. One is a medi- 
cal director and one is an 1141 adminis- 
trator. 
[15] Q. What does a medical director do 
different 1161 than a hospital - 
[17] A. Directs medicine. 
[ le]  Q. How do you go about directing 
medicine? 
1191 A. Depends on the problem. You 
answer [m] physician problems, liai- 
son, nursing problems. 
(211 Q. It’s administrative work, isn’t it? 
[22] A. No, sometimes it is related to 
clinical (231 work. 
1241 Q. Well, as a medical director it’s not 

part [25] of that job duty for you to actually 
provide direct 
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[I] patient care, is it? 
[2] A. That is a different question. You 
didn’t [3] ask whether it invoked patient 
care, but it does (41 involve patient 
care. It involves the quality of (51 pa- 
tient care, the surveillance of patient 
care, and [6] the clinical privileges. 
[7] MR. WEISBROD: I object to the [e] 
unresponsiveness of the answer. 
[9] Q. (By Mr. Weisbrod) As medical di- 
rector [ lo ]  did you provide direct patient 
care? 
[11] A. At times, yes. 
1121 Q. As part of the job of medical direc- 
tor? 
[13] A.Yes. 
[14] Q. What patient, direct patient care 
did you [15] provide as medical director? 
[16] A. When there was a conflict, there 
was no [17] physician available to as- 
sume care of that patient, [ le ]  or a 
physician that was suspended. 
[19] Q. Did you provide care for the pa- 
tient? 
(201 A. Sure, until they had a physician. 
(211 Q. So if you had a patient that came 
in, for (221 instance, with a heart attack and 
they didn’t have a (231 physician, you went 
down and took care of them? 
1241 A. No, that’s not my area of exper- 
tise, but [25] if I was able to do that, had 
to do that on an 
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[ l ]  emergency basis, then I would do it. 
[2] Q. The only direct patient care you 
would [3] provide as medical director 
would have been if [4] somebody had an 
unassigned neurologist? 
[5] A. No, or there was a clinical prob- 
lem which [6] had to be taken care of at 
that time, Mr. Weisbrod. 
171 Q. And the way you would take care 
of the [a] clinical problem Is find another 
physician to take p ]  Care of it, correct? 
[ lo] A. Yes, but in the meantime you 
had to take [I I] care of the patient. 
[12] Q. So you would write orders on the 
patient? 
1131 A. If I had to, sure. 
1141 Q. Can you give me an example as 
medical [15] director of where you wrote 
orders on a patient that [16] wasn’t a neu- 
rology patient of yours? 
117) MR. SERPE: That wasn’t a neurol- 
ogy [ le] patient? 
[19] MR. WEISBROD: That was not. 
[m] MR. SERPE: You don’t need to give 
out [ a ]  Information on specific patients, 
Doctor. There are (221 privileges that pro- 
tect that. 
[23] Q. (By Mr. Weisbrod) You don’t have 
to tell 1241 me the name of the patient, I’m 
a:king for your area [25] of medical exper- 
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tise now, whether you delivered a 
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[l] baby, treated a heart attack, did neuro- 
surgery. 
[2] A. It is interim care, Mr. Weisbrod. 
It [3] doesn’t occur very often, but it 
does occur. 
[4] Q. Give me an example. 
[5] A. A child, okay, that is in tho hos- 
pital [SI with a respiratoFy problem or 
an infection or a [7] newborn. 
[e] Q. So we’ve at least limited this to (91 
pediatric care? 
[lo] A. Well, you know, I can’t remem- 
ber over [l 11 four years what the other 
instances are, so I can’t (123 tell you 
that. 
1131 Q. So according to you the job of the 
[14] medical director includes providing 
direct patient [15] care, correct? 
[16] MR. SERPE: Objection, asked and 
[17] answered. 
[le] THE WITNESS: I can’t answer that 
any (191 other way. 
[a] Q. (By Mr. Weisbrod) Okay. Did you 
at some [21] point in time become the 
hospital administrator? 
[Z] A. And the president of the hospi- 
tal, yes. 
1231 Q. When did that happen? 
[24] A. Two and a half years ago. 
(251 Q. So about four years ago you be- 
came a 
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111 medical director? 
[2] A. Correct. 
[3] Q. And then you went from medcial 
director [4] to admirlistrator? 
[5] A. Correct. 
[6] Q. And when you became adminis- 
trator did you [7] still give direct patient 
care as part of being the [e] administrator 
of the hospital? 
[9] A. NO. 
[lo] Q. So two and a haff years ago you 
uit [ll] giving any direct patient care in a 
ospital, [12] correct? 
[13] A.Yes. 
[14] Q. And the only direct patient care 
that you [15] give and have given for the 
last two and a half years [16] is that you 
see one to five patients on Monday [17] 
afternoons and you see patients on a vol- 
unteer basis [le] two to three hours a 
week at the public mental [19] retardation 
facility; correct? 
[a] A.Correct. 
[21] Q. And you prescribe medications 
for those 1221 few patients that you see? 
[a] A.Sure. 
(241 Q. You prescribe medications for the 
ones [25] that are in the mental retardation 
center? 
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(11 A.Yes. 
(21 Q. You don’t run CT scans or MRls 
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on those [3] few patients that you see, do 
you, Doctor? 
[4] A. I do. 
(51 Q. Yourself personally? 
(61 A. No, I’ve never done that, I’m not 
a (71 radiologist, but I order them, sure. 
I assume that’s [a] what you meant by 
run. 
[9] Q. You are ordering them - 
[lo] A. I don’t assume anything, Mr. 
Weisbrod. 
[11] Q. You should never assume any- 
thing, Doctor. [12] You assume a lot. 
[13] MR. SERPE: Objection to the side- 
bar. 
[14] Q. (By Mr. Weisbrod) You order MRls 
and CT [ 151 scans for the patients that you 
see, few patients [16] that you see on an 
outpatient basis; is that correct? 
[17] A. Correct. 
[le] Q. And you do that as a continuous 
part of [19] seeing these few patients? 
[m] A. Sure, that’s part of practicing 
medicine. 
[a] Q. Are here any of these patients that 
you [22] see, Doctor, that don’t have a pri- 
mary care physician [23] other than you? 
[24] A. Rarely. 
[25] Q. Do you see them for anything 
more than a 
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[l] onetime evaluation, Doctor? 
[2] A. Yes. 
[3] Q. How many or what percentage of 
the - [4] well, it may be 10 patients a week 
at most that you [5] see do you provide 
more than a onetime evaluation [SI type 
of medical service for? 
[7] A. Actually the majority of them 
are on a [E] continuing basis. Certainly 
the ones at the Albert [9] Brewer Center 
and the ones that I see in the IMC [io] 
clinic, a good many of those are repeat 
follow-up [I I] patients. 
[12] Q. So the ones in the Albert Brewer 
Center [13] you may see again because 
they are still there in the [14] center; is that 
right, they haven’t been released? 
[15] A. Sure. 
I161 Q. There are other physician that will 
see [17] them, though, is that correct? 
[la] A. Depending on their problem, 
yes. 
[19] Q. And you don’t go every week for 
two to [m] three hours a week, do you, 
there are some weeks that [21] you miss? 
[22] A.Sure. 
[a] Q. Like sometimes when you need to 
be out of [24] town testifying in court 
someone has to take your [25] place; is 
that right, Doctor? 
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11) A. No, Mr. Weisbrod, that’s not 
true. 
[21 Q. What part of that is not true, Doc- 
tor? 

(31 A. Your whole statement is not 
true. 
[4] Q. You don’t go out of town to testify 
in [5] court? 
[6] A. Oh, yeah, I do, but that’s not the 
reason [7] usually that I’m not at the 
Brewer Center. 
[a] Q. Sometimes you could be out of 
town [9] testifying in court and have to 
miss your day at the [lo] the Brewer Cen- 
ter, right? 
[ 111 A. Yes, but it is usually put at an- 
other [12] day, and sometimes I am on 
vacation, and sometimes I [13] can’t go. 
[14] Q. Do you include in the one to five 
[15] patients that you see on Monday af- 
ternoons the ones [is] that you’re doing 
evaluations on for your medical (171 mal- 
practice testifying? 
I181 A. I don’t understand what you 
mean. 
[19] Q. You Rave in the past, Doctor, ex- 
amined [m] patients or examined parties 
to lawsuits in order to [21] render opin- 
ions, correct? 
[22] A.Correct. 
[23] Q. You’ve had those patients or par- 
ties to [24] lawsuits brought here to Mobile 
for you to examine, [25] correct? 
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[ r ]  A. Correct. 
[2] Q. Are those types of examinations 
included [3] in the one to five patients you 
see on Monday [4] afternoons? 
151 A. Oh, yeah, that just happens very 
[6] infrequently. 
[7] Q. So in some weeks, Doctor, where 
you are [E] only seeing one patient instead 
of five patients, the 191 one patient that 
you’ve seen on the Monday afternoon [lo] 
could be someone whose come in for you 
to evaluate [I 11 for purposes of giving tes- 
timony in a medical [12] malpractice case, 
right? 
[13] A. Could be. i can only recall one 
patient [14] in the last year that I’ve ex- 
amined in my office for [15] that pur- 
pose. 
[16] Q. Sorry, go on, Doctor. 
[17] A. That’s it. That’s all I can recall. 
[le] Q. So in some weeks, Doctor, you 
don’t see [19] any private practice patients 
except for purposes of [a] evaluation for 
medical malpractice testimony, I211 cor- 
rect? 
(221 MR. SERPE: Objection, asked and 
[a] answered. 
[24] THE WITNESS: No. 
(251 Q. (By Mr. Weisbrod) You are not 
telling me 
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[1] that doesn’t happen, are you? 
[2] A. No, I’m telling you the answer to 
the [3] question is no. 
[4] Q. That doesn’t ever happen? 
[5] A. No, I didn’t say that. 
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[6] MR. SERPE: What was the ques- 
tion? 
[7] Q. (By Mr. Weisbrod) It happens on 
[e] occasion, Doctor, that the only private 
practice [SI patient you’ll see during a 
week is somebody you are [ lo ]  evaluating 
for testimony for a medical malpractice 
[ I  I ]  case; is that correct? 
[12] A. No. 
[13] MR. SERPE: Objection, answered 
two or 1141 three times. 
[15] Q. (By Mr. Weisbrod) No, it’s not cor- 
rect? 
[16] A. No, that is not correct. 
[17] Q. There are some weeks that you 
don’t even [18] see one to five patients on 
a Monday afternoon; isn’t [19] that right, 
Doctor? 
(201 A.Yes. 
[21] Q. Some weeks you don’t see any 
private [22] patients at all, correct? 
[23] A. Correct. 
[24] Q. You don’t know how many weeks 
it is that 1251 you don’t see any private pa- 
tients at all, do you, 
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[ I )  Doctor? 
121 A. No. 
[3] Q. Do you even know whether the 
majority of [4] weeks you don’t see any 
private patients at all as [5] opposed to 
one to five? 
[6] A. No, the majority of the weeks I 
do. [7] That’s a regular schedule. 
[a] Q. So it is your belief that the majority 
of [SI the weeks you see one to five pa- 
tients on Monday [ lo) afternoons in pri- 
vate practice? 
1111 MR. SERPE: Objection, asked and 
[la) answered. 
[13] THE WITNESS: Yes. 
[14] Q. (By Mr, Weisbrod) Now, the ma- 
jority of (151 those weeks where you see 
one to five patients, the [ 161 majority of the 
time are you seeing one patient or (171 are 
you seeing five patients? 
[la] A. I don’t recall, Mr. Weisbrod. I 
don’t (191 keep track of that in my mind. 
[m]  Q. Isn’t it true, Doctor, that frequently 
[21] you see one private patient a week or 
less? 
[a] MR. SERPE: Objection as to what 
you mean [23] by frequently. The doctor 
has answered the best way [24] he can all 
these questions you asked. 
[25] THE WITNESS: That’s about all I can 
tell 
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[1)  you, Mr. Weisbrod. 
[2] Q. (By Mr. Weisbrod) Doctor, does it 
happen [3] that over haif the weeks in the 
year you see one [4] private patient or 
less? 
[5] A. I don’t believe so. I mean, I 
don’t keep 161 track of the numbers. 
[7] Q. So it could be? 

[e] A. No, I mean, I think that - 
[SI Q. You don’t know. 
[lo] MR. SERPE: Finish your answer, 
Doctor. 
[I 11 THE WITNESS: I don’t have the ex- 
act [12] number, Mr. Weisbrod. My usual 
schedule is to see 1131 patients on Mon- 
day afternoon and I’m usually there. [14] 
Now, sometimes they are canceled or 
sometimes they [I51 are moved or some- 
times I have another obligation. 
[16] Q. (By Mr. Weisbrod) Do youfeel you 
have [I71 about as good a handle on that 
as how many [le] depositions you give? 
[19] MR. SERPE: Objection, argumenta- 
tive. 
[20] Q. (By Mr. Weisbrod) It is the same 
kind of [21] thing, isn’t it, Doctor, you don’t 
have any better [a] recollection or recall 
of how many patients you see a [23] week 
than you do of how many deposition you 
give; is [24] that fair? 
[25] MR. SERPE: Objection, argumenta- 
tive. 

Page 69 
[ I )  The doctor has answered all your 
questions about [2] that. 
[a] THE WITNESS: That’s all I can tell 
you [4] is what I’ve told you, Mr. Weisbrod. 
[5] Q. (By Mr. Weisbrod) Tell me now, 
Doctor, [6] do you have a better memory 
with regard to how many [7] patients you 
see a week or how many depositions you 
[8] give a year? 
[SI MR. SERPE: Objection, argumenta- 
tive. 
[ lo ]  THE WITNESS: I’ve told you to the 
best [I 1) of my recollection what I do, Mr. 
Weisbrod. 
[12] Q. (By Mr. Weisbrod) You haven’tan- 
swered [13] the question, Doctor. 
[14] A. Yes, I have. 
(151 Q. No, you haven’t. This is about 
your [16] memory. This is a memory test 
because you are (171 telling me you’ve got 
a great memory, you don’t keep [ le]  a cal- 
endar, nobody knows how to schedule 
you but you. 
1191 MR. SERPE: Objection, argumenta-. 
tive, [m] sidebar comments. 
(211 Q. (By Mr. Weisbrod) I’m testing your 
1221 memory now, Doctor. I want to know 
In your opinion [a] do you think your 
memory is better for the number of [24] 
private patients you see a week or the 
number of [25] depositions you give a 
year or that you have an equal 
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[1] memory for tho&. Tell me, Doctor, 
[2] MR. SERPE: Objection, argumenta- 
tive. He [3] has answered all your ques- 
tions about that. You are [4] just harass- 
ing the witness. 
[5] THE WITNESS: I don’t have any ad- 
ditional [6] answers, Mr, Weisbrod. 
(71 Q. (By Mr. Weisbrod) Doctor, are you 
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[e] refusing to tell me about your memory? 
[SI A. I’ve answered your questions. 
[ lo] Q. No, you haven’t. 
[11] MR. SERPE: Yes, he has. Move on 
to [12] something else. You are insutting 
the witness, and I I131 think it is unprofes- 
sional, and I think you should (141 stop ha- 
rassing and insutting the witness. 
[15] MR. WEISBROD: You’ve put your 
mgmory [16] into issue here, Doctor. 
[17] MR. SERPE: You put his memory 
into issue [ 181 and he’s answered the best 
way he can under oath [ls] today your 
questions and you’re just harassing him. 
[20] Q. (By Mr, Weisbrod) Because you 
told us [2I] you don’t keep anything in 
wriiing and you are [22] dependent upon 
your memory with regard to [23] appoint- 
ments, you’ve told us that, right? 
[24] A. I didn’t tell you that. 
[25] Q. Is that wrong? 
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[ l ]  MR. SERPE: He’s already answered 
all [2] these questions, It is your memory 
that is wrong. 
[3] MR. WEISBROD: It is changing. 
[4] MR. SERPE: Nothing is changing. 
[5] Q. (By Mr. Weisbrod) You keep your 
161 deposition appointments now in wrii- 
ing? 
[7] A. You didn’t say deposition ap- 
pointments, [e] you said appointments, 
Mr. Weisbrod. 
[B] Q. You keep all your appointments in 
writing [lo] except your deposition ortesti- 
fying appointments; is [ 1 1 ] that correct? 
[12] MR. SERPE: Objection, asked and 
I131 answered. 
114) THE WITNESS: Yes. 
[15] 8. (By Mr. Weisbrod) You rely on 
your [16] memory for your deposition ap- 
pointments and your [17] trial testimony 
appointments, correct? 
[ le]  MR. SERPE: Objection, asked and 
[ ls ]  answered. 
I201 THE WITNESS: I don’t have any- 
thing else [21] to add to it. 
[22] Q. (By Mr. Weisbrod) Do you rely on 
your [n] memory for those? 
[24] A. Yes. 
[25] Q. Is your memory for those things 
as aood 
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(1) or better than your memory for how 
many patients in [2] private practice you 
see a week? 
[3] MR. SERPE: Objection, argumenta- 
tive, [4] harassment. 
[5] THE WITNESS: I can’t answer it any 
[SI differently, Mr. Weisbrod. 
[7] Q. (By Mr. Weisbrod) You never an- 
swered it. 
[e] A. Yes, I did. 
[SI Q. No, you didn’t. 
[ lo] A. Yes, I did, and that’s all I’m go- 
ing to 111) say. 
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I121 Q. I want you to tell me about your 
memory. 
[ 131 A. What do you want me to tell you 
about my (141 memory? 
[15] Q. I want you to tell me if your mem- 
ory is [IS] better for your deposition and 
testimony appointments [17] or for your 
private patient numbers. 
[le] A. My memory is what Y have given 
you, and I [19] really have nothing fur- 

(201 Q. I want you to compare your mem- 
ory for me. 
(211 A. I don’t want to compare my 
memory, (221 Mr. Weisbrod, I can’t. 
[Dl 0. That’s all you had to say, you can’t 
do 1241 %. 
[25] MR, SERPE: Objection to the side- 
bar 
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[ 11 remark. 
[2] THE WITNESS: I want to take a 
break. 
[3] MR. SERPE: Why don’t we take a 
break. 
[4] (Recess.) 
[5] Q. (By Mr. Weisbrod) When was the 
last [6] deposition you gave before today, 
Doctor? 
[7] A. Several weeks ago, I guess. 
[a] Q. What was the the case? 
[SI A. I don’t remember the case. 
[lo) Q. Who were lawyers in the case? 
[11] A. I don’t know. 
[12] Q. Where was the case located$ 
[13] A. Well, the last depothion I gave 
was in [14] this case, which is the an- 
swer to the questions. (151 That’s about 
all I recall. 
[16] Q. You are talking about the deposi- 
tion on [fT] written questions - 
[le] A. Correct. 
(191 Q. - where there weren’t any lawyers 
[20] present. What I’m asking you is the 
last deposition [21] you gave where 
lawyers were present, both sides were [22] 
there. 
[a] A. It’s been several weeks, but I 
cannot the [24] recall name of which 
that was. 
[25] Q. How many weeks has it been, 
Doctor? Has 
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[ 11 it been within the last month? 
[2] A. I don’t know, either the qnd - 
either [3] the end of May or first part of 
June. 
[4] Q. How many deposition did you 
give in May, [5] Doctor? 
[6] A. Several. 
[7] Q. How many is several? 
[e] A. I don’t know the number, Mr. 
Weisbrod. I [9] can’t tell you exactly. 
[lo1 Q. is several one, two, three, or more 
than (1 11 three? 
[12] A. I don’t know. 

[13] Q. You don‘t know? 
[MI A. It was more than one, but 
whether it was [ 151 three or four I don’t 
know. 
[is] Q. Do you remember the states that 
the cases (171 were involved in that you 
gave deposition testimony [le] in in May? 
[ig] A. No, not by memory. 
[20] Q. You don’t remember what state 
the last [21] case was invoked in that you 
gave a deposition on? 
[22] A. No. 
[n] Q. A few weeks ago? 

[25] Q. You don’t remember how many 
[24] A. NO. 

you gave in 
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VI May? 
[2] A. No. 
p] B. You don’t remember how many 
you gave in 141 April, do you? 
151 A. No. 
[6] Q. More than one? 
fr] A. Probably. 
[e] Q. How many did you give in March? 
[9] A. I don’t know. 
[lo] Q. More than one? 
[11] A. I don’t know. 
1121 Q. Did you give any in March? 
[13] A. I don’t recall, Mr. Weisbrod. 
[14] 0. How about February? 
[E] A. I don’t know. 
[ls] Q. You don’t know whether you gave 
any [17] depositions in February? 
[re] A. No. 
[is] Q. How about January? 
[m] A. I don’t recall six months ago. 
(211 0. Well, if somebody wanted to know 
how many [22] depositions you have 
given in the last six months, [m] how 
would they find that out, Doctor? 
1241 A. I don’t know. 
1251 Q, Did you destroy and throw away 
all the 
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[t] records on the depositions - on the 
cases you’ve [2] given in the last six 
months? 
[3] MR. SERPE: Objection, argumenta- 
tive. 
(41 THE WITNESS: No, I usually after 
the 151 deposition we either return records 
- I don’t retain [6] the depositions. 
(71 Q. (By Mr. Weisbrod) You keep the 
records [e] in case you have to go to trial, 
don’t you, Doctor? 
191 A. They will usually send them 
back to me, [lo] Mr. Weisbmd. 
[ l l ]  Q. You keep something, don’t you, 
Doctor? 
[12] A. Not very much. 
(131 Q. What’s not very much consist of? 
[14] A. Usually I don’t have the records. 
[15] Q. Look, you’ve got a whole box 
here. What [Its] are you going to do with 
this when the day is ovet? 

1171 A. I’m going to take it back and 
probably [le] send it back to Mr. Serpe. 
[19] Q. How long is it going to take you to 
send [20] it back to Mr. Serpe? 
[21] A. I don’t know, Mr. Weisbrod. 
(221 Q. Are you going to send everything 
in the [23] box back to Mr. Serpe? 
[24] A. Yes. 
[25] Q. Every single piece of paper? 

[r] A. Sure. 
[2] Q. Including all the correspondence 
he sent [3] you to start with? 
[4] A. There’s only five or six pages. 
[5] Q. You are not going to keep those 
five or [6] six pages? 
p’J A. 1 may or may not. 
[e] Q. Have you kept five or six pages on 
these [SI other cases? 
[io] A. No. 
[ill Q. You haven’t kept a shred of paper 
on any [12] case you’ve given a deposi- 
tion on in !he last six [la] months? 
[14] A. I didn’t say that, Mr. Weisbrod. 
I don’t [I51 know what I have in my posi- 
tion Concerning those. 
[16] Q. Dr. Chalhub, you know whatever 
you had in [17] your possession concern- 
ing those you are under court [ 181 order to 
bring it here today. Where is it? 
[19] MR. SERPE: Objection] once again 
[x)] misstating what the court’s order is. 
The court’s [21] order doesn’t say that. 
The court‘s order concerned I221 cases 
concerning St. Paul. 
[23] Q. (By Mr. Weisbrod) Are you telling 
me [24] that none of the cases that you 
gave depositions in (251 in the last six 
months of this year involved 
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[ f j  St. Paul, Doctor? 
[2] A. I’ve told you at the beginning 
that I do [3] not know the insurance 
company in the majority of the [4] situa- 
tions, so I can’t tell you that. 
151 Q. You don’t know whether then you 
violated [6] the court’s order of you didn’t 
violate the court’s [7] order; is that right? 
[e) MA. SERPE: Objection. He did not 
[9] violate the court’s order. He gave truth- 
ful [lo] testimony on the deposition of wrii- 
ten questions. [I 1 1  He’s complied with the 
court order, and he’s sitting [12] here an- 
swering your insulting questions today. 
(131 Q. (By Mr. Weisbrod) You were sup- 
posed to [14] bring here today any record 
you had on - you were [15] supposed to 
bring here today any record you had on 
[16] any case that involved St. Paul Insur- 
ance Company, [17] correct? 
[la] A. Correct. 
[19] Q. Okay. And as you sit here today 
you [a] don’t know whether in the last six 
months you had any 1211 cases that in- 
volved St. Paul Insurance Company, [22] 
correct? 
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[a] A. If I don’t know the insurance 
company, I [24] can’t tell you that. 
[25] Q. Then you don’t know whether you 
violated 
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[I] the court’s order then, do you? 
[2] A. No, I did comply with the court’s 
order. [3] It was to my knowledge and 
what I had in my [4] possession. 
[5] Q. Well, in other words, what you did 
when [6] you saw that court order was you 
made sure not to [7] inquire what insur- 
ance companies were involved in any [s] 
of those cases, right? 
[9] A. That wasn’t my charge to in- 
quire. 
(io] Q. I see. Your understanding of the 
court [ r r ]  order is that you have no re- 
sponsibility to determine [ la] in the files 
that are sitting in your office which [13] one 
of them involves St. Paul Insurance Com- 
pany and [14] which one doesn’t. 
(151 MR. SERPE: You don’t need to an- 
swer [16] that. The court order speaks for 
itself. The doctor [17] has already testified 
in his deposition on written [ l s ]  questions 
about the records he has in his office. He 
[w] is here to talk to you about those to- 
day. We are not 1201 going to sit here and 
engage in interpretation of the 1211 court 
order. The order speaks for itseif. 
[22] Q. (By Mr. Weisbrod) I want to know 
what [23] you did to attempt to comply 
with the court order to 1241 attempt to d e  
tetmine whether there were any files in [25] 
your possession that related to any case 
that 
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111 St. Paul Insurance Company was in- 
voked in. What did (2) you do? 
(31 A. If I had knowledge of any case 
of [4] St. Paul’s, then I would have 
brought that with me, [5] but I do not 
have - the the majority of cases 1 have 
[6] right now I don’t know the insurance 
company. 
[7] Q. Doctor, you can’t sit here and 
swear [e] under oath that you don’t have in 
your office a piece [9] of paper that says 
on it St. Paul Insurance Company [ io] is 
invoked in a particular case, can you? 
(411 A. Oh, yeah, St. Paul’s does not 
send me the ,121 case, Mr. Weisbrod, 
an attorney does, and in the [ 131 major- 
ity of those there’s no records relating 
to the [14] insurance company, so I 
can’t tell you who the [15] insurance 
company is. 
[16] Q. Look, Doctor, many times a 
lawyer will [ 171 send you a case with an re 
on it, and underneath the [18] re case 
name it may very well say St. Paul Insur- 
ance (191 number and have a St. Paul ln- 
surance number on it; [ZJ] isn’t that right, 
Doctor? 
[21] MR. SERPE: I’m going to object to 

that. 
[22] THE WITNESS: Not the letters I get, 
[23] Mr. Weisbrod. 
[24] Q. (By Mr. Weisbrod) You are sitting 
here [25] swearing under oath, Doctor, 
that there is not a 
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111 shred of paper in-your office that in any 
way would [2] identify St. Paul Insurance 
Company being involved in [3] any of the 
many cases you’ve given depositions on 
in 141 the last six months; is that correct? 
[5] A. Correct. 
[6] Q. And you’re prepared, are you not, 
Doctor, [7] to sit here and swear under 
oath that St. Paul [e] Insurance Company 
is not invoked in any of the cases [9] 
you’ve given deposition on in the last six 
months? 
[ io] A. No, I told you I don’t know that. 
[ l r ]  Q. What have you done to inquire, 
Doctor? 
[12] A. I wasn’t asked to inquire. I was 
asked [13] to determine what I had in 
my possession, [14] Mr. Weisbrod. I 
don’t have time to call people and [15] 
ask them what insurance company is 
involved. They [IS] may not want to tell 
me. That‘s not my chore. 
[I71 Q. Did you go through and read ail 
the [ ls ]  correspondence in each one of 
your files to see if it 1191 mentioned 
whether or not St. Paul Insurance Com- 
pany [m] was involved in the case? 
[21] A. Of the ones that I had in front of 
me, [22] yes. 
[n] Q. How many did you have in front of 
you? 
[24] A. I don’t recall. 
[25] Q. What do you mean by had in front 
of vou? 
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[1] A. That I had in my office. 
[2] Q. Wow many do you have in your 
off ice? 
[3] A. I guess five or 10. 
[4] Q. Oh, you’ve got more than that, 
Doctor. 
[5] A. No, 1 don’t, Mr. Weisbrod. 
[6] Q. Sure you do. 
[7] MR. SERPE: Objection, argumenta- 
tive, [e] sidebar remark. Ask a question. 
[9] Q. (By Mr. Weisbrod) You are sched- 
uled for [ lo ]  more than five or 10 deposi- 
tions or trial testimonies [11] to be given in 
cases in the next two months, aren’t [12] 
you, Doctor? 
1131 A. I don’t believe so. I am going to 
Italy [14] in July. 
1151 Q. Well, the next three months? 
[16] A. I don’t know. I don’t have much 
[17] scheduled in August. 
[ le]  Q. The fact of the matter is you either 
[ 191 don’t know at all how many you have, 
it could be a [a] lot more than five or 10, 
or you do know and you [21] don’t want to 
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tell us. 
[ a ]  MR. SERPE: Objection, argumenta- 
tive and [a] asked and answered. 
[24] THE WITNESS: I’ve told you that. 
[25} Q. (By Mr. Weisbrod) How do you 
know? 
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[I] A. I know I’m going to Italy in July. 
I [2] have a board meeting in August 
with the board and [3] going to do some 
traveling, and right now I do not [4] 
have much scheduled. 
[5] Q. Did you give a deposition on May 
21, [6] 1993, Doctor? 
[7] A. If I did I did. I don’t recall the 
day. 
[e] Q. If I tell you you gave a deposition 
on 191 May 21, 1993, you don’t have any 
reason to deny that [ lo]  under oath, do 
you, Doctor? 
(111 A. No, not at all. 
[12] Q. Does the name Venham versus 
Medical [la] Center of Baton Rouge ring a 
bell to you? 
[14] A. Yes. 
[15] Q. That’s the next to the last case you 
gave (161 a deposition in, isn’t it? 
[17] A. I don’t know, Mr. Weisbrod. I’ve 
told [18] you that. 
(191 Q. There’s been one between that 
and this 1201 time, at least one, maybe two 
or three? 
[21] A. No, I told you that it was the lab 
ter 1221 part of May, first part of June. 
[n] Q. But there’s been another case be- 
tween [24] that case and this case; isn’t 
that right, Doctor? 
(251 A. I don’t know. 
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[I] Q. Did you give a deposition on May 
l l th ,  (21 1993? 
[3] A. If I did and it is recorded, I did. 
[4] Q. You don’t have any reason to 
deny you [5] gave a deposition on May 11, 
1993? 
[6] A. NO. 
[7] Q. Does the name Hammond versus 
Msrrimont [s] Hospital mean anything to 
you? 
[9] A. Yes, that’s the case that’s Bend- 
ing in [ io] Cbveland. 
(1 11 Q. That is the one you are supposed 
to go [ 121 give triil testimony in? 
[I31 A. Maybe, Mr. Weisbrod. 
[14] Q. Itisalsotheoneyougaveadepo- 
sition [I51 on on May 11, 1993, isn’t it, 
Doctor? 
[16] A. If that‘s the date, then yes. 
[17] Q. You gave a deposition on May 5, 
1993, [ la]  less than a week before that, 
Doctor? 
[19] A. If it is, it is, you know. 
[20] Q. We could go on like this forever 
and you [21] win say if it is, it is, to where 
we get to you [22] giving 50 depositions a 
year, right? 
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[a] A. I don’t believe so. 
(241 MR. SERPE: Objection, argumenta- 
tive, (251 sidebar remark. 
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[i] Q. (By Mr. Weisbrod) It could be be- 
cause if [z] it is, it is, right, Doctor? 
[3] A. Comet. 
[4] Q. You can’t tell me here under oath, 
swear [5] to me that I couldn’t keep going 
like this and come [6] up with 50 deposi- 
tions a year, could you, Doctor? 
m MR. SERPE: Objection, complete [a] 
speculation. If you have depositions you 
want to ask [Q] him about, ask away. 
[lo] THE WITNESS: That’s right, just go 
ahead (1 11 and ask them. 
[12] Q. (By Mr. Weisbrod) Can you swear 
under [13] oath you haven’t given 50 de- 
position in the last [14] year? 
[15] A. Since January, yes. 
[ls] Q. In the last year, a 12-month time 
period, 117) Doctor. 
[$a] A. I think that would be unusual. 
[19] Q. Can you swear under oath that 
you haven’t [20] given 50 depositions in 
medical malpractice cases, [21] Doctor, in 
the last year? 
[22] MR. SERPE: Objection, asked and 
[a] answered? 
[24] THE WITNESS: I don’t know the 
number, [25] Mr. Weisbrod. I’ve given you 
the estimate of five to 
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[l] 15 as an average since 1980, which is 
what I‘ve done, [2] and how many oc- 
curred over the last year, I can’t [3] tell you 
that, I don’t know. 
(41 Q. (By Mr. Weisbrod) The answer is 
you [5] cannot swear under oath that you 
gave less than 50 [6] deposition in the last 
year, correct? 
[7] MR. SERPE: Objection, argumenta- 
tive, [a] He’s already answered that three 
times. 
[9] THE WITNESS: I have nothing fur- 
ther to [io] say. 
[11] Q. (By Mr. Weisbrod) I want to make 
sure [12] I’ve got your answer because it is 
really a yes or no [13] answer, Doctor. Ei- 
ther you can swear that you had 1141 less 
than 50 depositions in the last year or you 
1151 can’t swear to that. Which one is ilR 
[ls] MR. SERPE: Object to that as [17] 
argumentative, sidebar remark. 
[la] THE WITNESS: I don’t know the 
number. [lQ] I’ve told you the average so I 
can’t you. I don’t (201 know. 
(211 Q. (By Mr. Weisbrod) In other words, 
you (221 cannot swear that you didn’t give 
50 deposition in [n] the last year? 
(241 MR, SERPE: Same objection. Go 
ahead. 
(251 THE WITNESS: I can tell you that 
would 

(11 be unlikely. 
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[2] Q. (By Mr. Weisbrod) But you can’t 
swear [3] that it’s not a fact? 
[4] A. I am telling you it is unlikely. 
[5] Q. It is more likely you gave 40 in the 
last [6] year, correct? 
p’] A. No. 
[a] Q. It is not more likely you gave 40 
rather [S] than 50? 
[io] A. I don’t know the number, Mr. 
Weisbrod. I [ill cannot tell you the 
number. I told you average in my 1121 
pattern. 
[13] Q. You are going to swear it is un- 
likely you [14] gave 40 depositions in the 

[15] A. Yes. 
[IS] Q. Arc you going to swear it is un- 
likely you [17] gave 30 deposition in the 

[le] A. I don’t know the number, Mr. 
Weisbrod, so I191 I can’t swear to any- 
thing right as you ask that [20] ques- 
tion. If I don’t know the number, I’m 
telling [21] you I don’t know. I have 
nothing further to say. 
[22] Q. That means you cannot deny that 
you gave [n] at least 30 depositions inthe 
last year, correct? 
[24] MR. SERPE: Objection. You’ve 
asked this [25] 10 different ways. He’s 

last year? 

last year? 

given you his estimate. 
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111 He’s told you to the best of his memory 
about these [2] matters. You are just ha- 
rassing the witness and [3] asking him to 
swear to something where he tells you [4] 
he doesn’t have the answer to it. It is an 
improper (51 question. You are just bad- 
gering the witness. 
[6] Q. (By Mr. Weisbrod) Have we cov- 
ered all [7] depositions you gave in May? 
[8] A. I don’t know, you’ve got the list. 
[Q] Q. How many did you give in April? 
[IO] A. D don’t know. 
[ll] MR. SERPE: Objection, asked and 
[12] answered. 
[13] Q. (By Mr. Weisbrod) Did you give a 
(141 deposition on April 2nd, 1993? 
(151 A. I mean, you know, if you have 
the 1161 deposition, I have no problem 
with it. I told you I [17] don’t recail the 
dates. 
[18] Q. Isn’t it true, Doctor, that basically 
[lS] your tactic in answering these ques- 
tions is to be as [m] evasive as possible? 
I211 A. I don’t have any tactic, Mr. 
Weisbrod. [22] I’m here to answer your 
questions the best way I can [n] to the 
best of my recollection. If I can, I can. 
If (241 I cannot recall it, I can’t. I have no 
tactic. 
[25] Q. The only way anybody could find 
out how 
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[l] many depositions you‘ve given or what 
you have given [2] depositions in is to get 

the depositions, right, [3J Doctor, because 
you can’t remember anything? 
IS] MR. SERPE: Objection, completely 
[5] misstzes his testimony. You are just 
harassing the 161 witness. 
171 Q. (By Mr. Weisbrod) You can’t re- 
member the [a] names of any of the depo- 
sitions you’ve given, any of [91 the cases; 
is that right? 
[lo] A. I mean certainly in the past, you 
sent me [11] a list of them, after I see 
them I can remember them. 
[12] Q. Without me sending you a list of 
them you (131 couldn’t remember them? 
[14] A. No, that’s not a part of what my 
[15] responsibility is is to remember de- 
positions. 
[16] Q. Did you give two depositions on 
February [17] 19th, 1993? 
[ 1 e] A. Two depositions? 
[w] Q. Yes, sir. 
(201 A. Not that I’m aware of. 
(213 Q. Did you give a deposition on 
February 3, [22] 1993? 
[23] A. If I did, I did. 
[24] Q. Did you give a deposition on 
February (25) 2nd, 19!33? 
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111 A. I don’t recall. 
[a] Q. Did you give a deposition on Jan- 
uary (31 End,  1993? 
[4] A. You know, again, if I did, you 
know, I 15) did. I don’t recall. 
[6] Q. Did you give a deposition on Jan- 
uary 7, [7] 19937’ 
[a] A. I can’t recall, Mr. Weisbrod. 
[SI Q. Now, what you’ve testified to sev- 
eral [lo] times is that you have averaged 
five to 15 [ r t j  depositions ayear, right? 
[12] A. Correct. 
[13] Q. But you’ve already given over I O  
[14] depositions in the hatf year since Jan- 
uary 1; isn’t [I51 that right, Doctor? 
[16] A. ”There is still the remaining part 
of [17] year, Mr. Weisbrod, and it is an 
average over years. 
[le] Q. Are you telling me that you expect 
to [ 191 give five or less depositions during 
the remainder of [m] the year, Doctor? 
(21) A. I don’t know. 
[22] Q. Well, you are scheduled right now 
for 1231 more than that, aren’t you? 
[24] A. NO. 
[25] Q. You’re not? 
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[i] A. No. 
(21 Q. How will we verify that? 
13) A. I don’t know. Some of the cases 
I’ve [4] been disclosed in, some I have 
not, and some I will [5] not testify in, so 
I can’t tell you that. 
[6] Q. You have how many files in your 
office [7] right now, active cases? 
[8] MR. SERPE: Objection, asked and 
(91 answered. 
[io] THE WITNESS: I’ve told you that. 
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1111 Q. (By Mr. Weisbrod) You don‘t know 
that [12] either, right? 
[ la] MR. SERPE: Objection, asked and 
[14] answered. 
[15] THE WITNESS: Not the exact num- 
ber, no. 
1161 Q. (By Mr. Weisbrod) So how we 
would find (171 out, Doctor, how many ac- 
tive files you have in your [la] office right 
now? 
[19] A. You’ve asked me, I’ve told you 
to the [x)] best of my recollection. 
(211 Q. What if we want to know exactly? 
1221 A. You asked me. r’m the person 
to tell [23] you. 
[24] Q. They are in your office, right? 
1251 A. Yes. 
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[ l ]  Q. You wouldn’t refuse, if the court 
ordered [2] you, to reveal the names of 
each of those files, [3] would you? 
[4] MR. SERPE: Doctor, you don’t need 
to get [5] into answering questions about 
things the court may [6] or may not do. 
You don’t need to answer that. It is [7] an 
improper question. 
[a] Q. (By Mr. Weisbrod) is there any 
reason [9] you know of, Doctor, why you 
or your secretary can’t [ lo]  make an inven- 
tory of every file in your office? 
[ l  11 A. Yes ,  there is a lot of reasons, 1 
mean, [12] some of which are privileged 
information between the 1131 the attor- 
ney and myself, have not been revealed 
in, [I41 and it is not appropriate. 
[15] Q. You can make a list, Doctor, of the 
files I161 that are in your office with the 
ones where you have [17] been revealed 
and you can make a list with the ones [ le ]  
where you haven’t been revealed in, can’t 
you? There [19] is nothing to stop you 
from doing that. 
[a] MR. SERPE: Les, we are not going 
to [21] continue on this road. If the judge 
orders [22] something, Dr. Chalhub will 
have an opportunity to [23] decide what he 
is going to do. There is no order for [24] 
this. We are not going to get into what will 
happen (251 if the judge orders things. 
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[ l ]  MR, WEISBROD: The judge needs 
to know in (21 framing an order what is 
physically possible and not [3] possible 
and that’s ail I am asking. 
[4] Q. (By Mr. Weisbrod) Is it physically 
[5] possible for someone, you or one of 
your employees, [6] to make an inventory 
of what cases there are in your 171 office 
by which ones you’ve been revealed in 
and [a] which ones you haven’t been re- 
vealed in? 
(91 A. I think anything is possible. All 
the [ lo]  attorneys would have to be 
contacted. They would [ 111 have to be 
asked and it would have to be 
recorded. I [12] don’t have the time to 
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do that, Mr. Weisbrod. 
[13] Q. You are not going to refuse to do 
it if [14] the court orders you to do it - 
1151 MR. SERPE: Don’t answer that. We 
are [IS] not going to get into what you 
need to do if the (171 court does some 
thing. It is totaliy improper, [la] hypotheti- 
cal * 
[19] Q. (By Mr. Weisbrod) Did you give a 
(201 deposition on December 28,199Z 
[21] A. I don’t recall. 
122) Q. Did you give a deposition on D e  
cember 7, [Yj] 1992? 
[24] A. Same answer, Mr. Weisbrod. 
[25] Q. Did you give a deposition every 
week 
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[ l ]  between October 8 and December 28, 
1992? 
(21 A. I would doubt that. 
[3] Q. Every other week? 
[4] A. I don’t know. 
[5] Q. Did you give a deposition every 
week [S] during the the month of June, 
1992? 
[7] A. You know, that’s a year ago, [a] 
Mr. Weisbrod, I can’t tell you that. 
[9] Q. Doctor, you can’t deny under oath 
that [ lo]  you’ve given five hundred deposi- 
tions in medical 1111 malpractice cases, 
can you? 
[12] MR. SERPE: Objectto this, improper 

(131 THE WITNESS: I think I can, (141 Mr. 
Weisbrod. I think that would be unlikely. 
[15] Q. (By Mr. Weisbrod) Can you only 
say it is [16] unlikely, or can you say you 
didn’t do ’t? 
[17] A. I would think that would be an 
amount [ la ]  that - yes, I can say that 
that did not occur. 
1191 Q. Can you deny under oath that you 
gave [x)] four hundred depositions in 
medical malpractice [21] cases? 
I221 MR. SERPE: Same objections. 
(231 THE WITNESS: I’ve given you to the 
best [24] of my recollection in averages. I 
can’t tell you [25] anymore. i don’t recall 
since 1980 what the number 

- 
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[l] is. 
[2] Q. (By Mr. Weisbrod) Doctor, I know 
the (31 average you are testifying to is 
wrong because I’ve (41 got more deposi- 
tions than the average you’ve 151 testified 
to. Okay? 
[6] MR. SERPE: Objection, sidebar 
comment. 
(71 Q. (By Mr. Weisbrod) So assuming 
the [a] average you’ve been giving for 
years is wrong, (91 Doctor, and I’m trying 
to figure out now that we know [ lo ]  that 
what the right number is, I want to know 
how far Ill] you will go in denying be- 
cause that’s all l have to [12] work with. 
[13] MR. SERPE: Objection, completely 

[14] improper question. You haven’t es- 
tablished anything [15) today. All you are 
doing is harassing the witness. [16] The 
witness has given the best estimates he 
can. If 1171 you have other evidence obvi- 
ously you can present it [la] or do what- 
ever you want to with it. 
[19] Q. (By Mr. Weisbrod) Let’s double 
your [m] number - we know in one year 
there is evidence from [21] St. Paul Insur- 
ance Company that you were involved in 
[a] 60 claims. 
[a] MR. SERPE: Objection, we don’t 
know [24] that. It misstates evidence in 
the case. 
(251 THE WITNESS: That’s not true. 

[ l ]  Q. (By Mr. Weisbrod) You deny that? 
[2] A. It speaks for itself. 
131 Q. You read yourself the deposition 
(41 testimony. 
[5] A. Why don’t you look at the list, [6] 
Mr. Weisbrod. 
[7] Q. I’ve got the list. You show me on 
the [E] list where it is that it’s not a medical 
malpractice [9] case. 
[lo] A. I told you there’s no way to 
know that, (1 11 but my practice pattern 
in 1986 is to see patients [ 121 related to 
B number of issues. Now, if their (131 
insurance carrier is St. Paul’s, they are 
going to [14] have a claim number. So 
I have no way to tell you 1151 what that 
is related to. 
1161 Q. Doctor, you can’t swear to me un- 
der oath 1171 and in fact you know darn 
well none of those payments [ le] have to 
do with patient care, don’t you? 
I191 MR. SERPE: Objection, asked and 
[x)] answered. Sidebar remark. 
[ a ]  Q. (By Mr. Weisbrod) There’s not one 
of [Z] these that has to do with patient 
care, does it, (231 Doctor? I’m going to 
show it to you. You show me 1241 which 
one has to do with patient care. 
[25] THE WITNESS: How am I supposed 
to know 
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[I] that? There are no names, nothing as- 
sociated with (21 it, Mr. Weisbrod. 
(3: Q. Exactly, Doctor, except for the tes- 
timony [4] from the St. Paul witness saying 
that this [5] misrepresents payment for 
you on claims, and the [6] other thing is, 
Doctor, that this came from and [7] 
through the malpractice department of St. 
Paul, [a] didn’t it? 
(91 A. I don’t know where it came 
from. I [ lo]  didn’t get it. 
[ l l ]  MR. SERPE: Object to the sidebar. 
[12] Q. (By Mr. Weisbrod) How can you 
sit there (131 and testify that it has to do 
with direct patient [14] care when you 
don’t even know where it came from? 
1151 A. Why don’t you get your testi- 
mony correct. [16] I never said direct 
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goes [la] along and sometimes you bill at 
the conclusion of the (191 case; is that cor- 
rect? 
[m] A. Correct. 
[21] Q. Now, Doctor, show me where the 
payment [22] was that you were pointing 
to that was the $30 [a] payment because 
all the ones that I’ve seen on your [24] 
name where total expense paid on your 
name was [25] $59,411.72, none of them 
are that low. They are all 
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[I] in the hundreds of dollars. 
121 MR. SERPE: Objection, the docu- 
ment [3] speaks for itself. I object to Mr. 
Weisbrod’s [4] characterization. 
[5] Q. (By Mr. Weisbrod) Show me on 
’86. 
[6] A. I don’t even know what the 
years are. [7] Here are the $38 pay- 
ments right here. 
[e] Q. What you are showing me is two 
$30 [9] payments to the Neurology Cen- 
ter, P.C., on Dauphin [lo] Street in Decem- 
ber, and this is dated as of December [ll] 
of 1985; is that correct, Doctor? 
[12] MR. SERPE: objection, the docu- 
ment [13] speaks for itself. 
[14] Q. (By Mr. Weisbrod) Is that correct, 
[ 151 Doctor? 
[16] A. That’s what they are. I didn’t 
read the [17] other dates. 
[le] Q. There is two $30 entries there. 
(191 A. Right. 
[m] Q. It is under the Neurology Center 
on [21] Dauphin Street, and it is as of De- 
cember 1985, [22] correct? 
[23] A.Comct. 
[24] Q. Now, let’s go over to the portion 
under [25] your name where it says Elias 
Chalhub, and it says at 

Page 101 
[I] the top of the page as of December 
1986, and I want [2] you to go down into 
this column here where it adds up (31 to a 
total of $59,411.72 and see, Doctor, if you 
can [4] find any anything in that column 
that’s less than [5] several hundred dol- 
lars. 
161 MR. SERPE: Objection, the docu- 
ment [7] speaks for itself. 
[e] THE WITNESS: So what? What do 
you want [Q] me to do it for? It is not going 
to tell you the [lo] type of the cases or 
what it is for, Mr. Weisbrod. 
[ll] Q. (By Mr. Weisbrod) Well, Doctor, 
you’re [12] playing games here, aren’t 
you? 
[13] MR. SERPE: Objection - 
1141 THE WITNESS: I’m not playing any 
games. 
1151 MR. WEISBROD: Sure you are, Doc- 
tor. 
[16] MR. SERPE: If you have a question 
to ask [17] about the thing, ask it. The 
document speaks for [le] itsetf. Dr. Chal- 

patient care. I said what the (171 the 
type of patients were. $250 is not - 
may be [la] related to a patient visit. 
$30 is a b e  for either I191 an office visit, 
for records, or something. That is (201 
direct patient care. 
1211 Q. Oh, Doctor, $30 could be a phone 
call you I221 had with somebody on a 
case. 
[23] A. I don’t bill for phone calls, (241 
Mr. Weisbrod, only attorneys do. 
[25] Q. You don’t bill for anything, do 
you? You 
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[l] don’t have any billing records in this 
case, do you? 
[2] A. I’m sure I do. Mr. Serpe can 
give it to (31 you. 
[4] Q. Why can’t you give it to me? 
[5] A. I don’t have it. He’s certainly 
welcome [6] to give it to you. 1’11 be glad 
to get it from him [7] and give it to you. 
[a] Q. Are you telling us now you bill as 
the [9] case goes along? 
[lo] A. Sometimes. 
[ll] Q. Your previous testimony under 
oath has [12] been that you don’t bill as 
the case goes along. 
[13] A. In the past I have - I mean, re- 
cently I 1141 don’t. In the past I have as 
I went along. 
[15] Q. When did it change, Doctor? 

[17] Q. You say in the past you haven’t. 
You [le] testlfied years ago you didn’t bill 
into the end of [19] the case. 
[20] MR. SERPE: Objection, improper 
(211 testimony. If you have something 
specific you want [22] to show the doctor, 
show the doctor. 
[a] THE WITNESS: What’s your ques- 
tion, 1241 Mr. Weisbrod? 
(251 Q. (By Mr. Weisbrod) My questions 
is: 
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[ 11 What’s your billing practice? 
[2] A. Sometimes I will bill at the con- 
clusion [3] of the case and sometimes 
during the case. 
[4] Q. How do you decide except during 
the [5] middle of the deposition which one 
of those you are [SI going to do? 
[7] MR. SERPE: Objection, sidebar re- 
mark, [e] argumentative. 
[9] THE WITNESS: I don’t think I need to 
[lo] answer that question. 
[ll] Q. (By Mr. Weisbrod) How do you 
decide [12] which case you are going to 
treat which way? 
[13] A. Well, when they go on for a 
number of [14] years, Mr. Weisbrod, I 
will send the bill. If it is [15] a reason- 
able time to conclude it, then I will. It is 
I161 usually at the conclusion of the 
case. 
1171 Q. So sometimes you bill as the case 

[le] A.The- 

hub didn’t prepare the document. If I191 
you have something specific to ask him, 
ask him. [m] Stop insulting him. 
1211 Q. (By Mr. Weisbrod) I want you to 
deny (221 under oath, Doctor, that on this 
list that totals up [23] to where you were 
paid $59,411.70 some-odd cents in [24] 
1986 by the St. Paul Insurance Company, 
I want you to [25] deny under oath if you 
can that all of that money was 
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[lp for payment related to medical mal- 
practice work. Can 121 you do that? 
[3] MR. SERPE: Same objection. 
[4] Q. (By Mr. Weisbrod) Can you deny 
that [5] under oath? 
161 A. I have no way to know that. I 
don’t know [7] what the numbers repre- 
sent. I told you the practice [e] pattern 
I have. St. Paul is a large insurance [9] 
company, makes payments for a lot of 
things. 
[lo] Q. You want to dance around it, but 
you [l I] can’t deny it under oath; isn’t that 
right? 
[12] A. I’m not dancing around any- 
thing. 
[13] MR. SERPE: Objection, you are in- 
sulting [I41 the doctor. You don’t need to 
answer if he wants to [I51 insult you. 
[l6] Q. (By Mr. Weisbrod) You testified in 
the [17] past that in fact you were paid 
$84,OOO by the (181 St. Paul Insurance 
Company for medical malpractice [19] 
work in 1986; isn’t that right, Doctor? 
[m] A. Through lawyers or directly by 
the [21] St. Paul’s Insurance Company, 
yes, I have. 
[22] Q. Thank you. And every year since 
1986 you [23] made as much or more, 
haven’t you, Doctor? 
[24] A. NO. 
[25] Q. How do you know? 
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[ I ]  A. I mean, I know what I’ve done. I 
know [2] the volume. 
[3] Q. Can you remember a specific dol- 
lar figure [4] for each year? 
[5] A. No, I don’t think anybody can 
do that, [SI Mr. Weisbrod. 
[7] Q. Well, then, how can you tell me 
you (e] didn’t make as much or more than 

[9] A. I know what my income is. I 
know what [lo] the percentage is. 
[11] Q. Well, how would anybody know 
whether you [12] are telling us the truth 
now or not, Doctor? 
[13] MR. SERPE: Objection, argumenta- 
tive. [14] Ask a question. 
[15] THE WITNESS: I’ve taken an oath to 
tell [16] you the truth, Mr. Weisbrod, and 
believe me I tell [17] the truth. 
[le] MR. WEJSBROD: I think we’ve 
demonstrated [19] that’s not true on a 
number of instances. 

$84,000? 
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[a] MR. SERPE: That is absurd. You 
haven't [21] demonstrated anything today 
except you have a [22] tremendous ca- 
pacity to harass and badger the witness. 
1231 Q. (By Mr. Weisbrod) Let's go 
through a few [24] more of your previous 
depositions, Doctor. We [25] started out 
Travis versus Hamby, and you testified in 
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111 March of '87 that you had reviewed 
very few case for [2] St. Paul in the last 
year, which was '$6, and then we [3] saw 
with St. Paul's deposition of Sharon Man- 
ning that [4] in fact you had been paid on 
60 separate claims in [5] 1986, correct? 
[6] MR. SERPE: Objection, completely 
[7] misstates his testimony, mischaracter- 
izes what he [a] said to you. You already 
answered this question [9] several times. 
[io] THE WITNESS: I can't answer it any 
[i 11 different. 
[12] Q. (By Mr. Weisbrod) Doctor, based 
on what [13] we've just gone through and 
the fact that you can't [14] tell me that any 
of those payments of $59,000 weren't [15] 
malpractice cases, isn't it true, Doctor, 
that when [16] you testified on March 17, 
1987, that you had [17] reviewed very few 
St. Paul cases in the last year [la] that you 
weren't telling the truth? 
[19] MR. SERPE: Objection, asked and 
[20] answered. 
(211 THE WITNESS: To my recollection, 
[22] Mr. Weisbrod. I told you, I have not 
told you who [23] the insurance company 
is. I don't know the carrier [24] the major- 
ity of the time. 
[25] Q. (By Mr. Weisbrod) Do you recall 
the case 
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[ l ]  of Royball versus Fleetwood In which 
you gave a [2] deposition on March 15th, 
1991? 
[3] A. NO. 
[4] Q. Let me show you this one, Doctor: 
You [5] were deposed and gave testimony 
under oath on 15th [6] day of March, 1991 ~ 

The question was, "At sometime [7] in the 
past did you receive as many as 60 differ- 
ent [a] checks from St. Paul Fire and Ma- 
rine Insurance (91 Company in a single 
year?" And your answer was, "I [ lo] don't 
believe SO." Is that correct? 
I l l ]  A. Yes. 
[12] Q. That's not true, is it? 
[13] A. Yes, it is true. 
[14] Q. Doctor, we just went through 
where there (151 was a list from St. Paul 
where they paid you. Now, [l6] is the rea- 
son why you are saying this isn't true is 
[17] because what you've done is you've 
made a [ la] differentiation in your testi- 
mony when the question [19] is received 
from St. Paul that In your mind if the [a] 
check was from St. Paul, in other words, 
drawn on (211 their account, but you re- 

ceived it in an envelope [=] from an attor- 
ney, then you didn't in your mind [m] re- 
ceive it from St. Paul? 
[24] MR. SERPE: I need to object to that, 
to [25] all the sidebar remarks in that ques- 
tion. It is an 
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111 improper question. 
[2] THE WITNESS: What's your ques- 
tion? 
[3] Q. (By Mr. Weisbrod) My question is: 
When [4] you were asked this question in 
this deposition about [5] receiving 60 dif- 
ferent checks from St. Paul in a (61 single 
year, did you interpret the term received to 
[7] mean that if a check was drawn on St. 
Paul's account [e] but you got it in an en- 
velope from an attorney as [9] opposed 
from St. Paul that you didn't receive a 
check [ io] from St. Paul? 
(111 A. You know, I can't recall that 
many years [12] ago what 1 interpreted 
or what I didn't interpret. [13] It speaks 
for itself. I have explained to you the 
1141 system. I've explained to you what 
occurs and a lot [15] of those are dupli- 
cates, so - 
1161 Q. Explain to me, Doctor, how we 
can have a [17] list from St. Paul showing 
they gave you - they had [le] 60 different 
checks made out in your name and you 
[19] could testify that you didn't receive 60 
different [m] checks from St. Paul? 
[21] A. Well, I don't know that that rep- 
resents [22] 6Q different checks, Mr. 
Weisbrod. Does that say [23] that in 
that deposition? 
[24] Q. Yes, sir. 
[25] A. Show me where that says that. 
Show me 
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[l] where it says So different checks 
were issued. 
[2] Q. Well, it is 60 different - well, I think 
[3] it adds up to that, doesn't it, Doctor? 
[4] A. No, show me where the checks, 
where it 151 says that, Mr. Weisbrod. 
Show me in the deposition [6] of Ms. 
Manning where it says that. 
[7] Q. It says 60 - 
[a] A. No, it doesn't. Tell me where it 
says 60 [9] checks, Mr. Weisbrod. 

[11] A. You don't want to do that, do 
you? 
[I21 Q. Doctor, you want to make a dis- 
tinction [13] between checks and claims, 
right? 
1141 A. I think there is a lot of difference 
[15] between checks and claims. 
[16] Q. The fact is you could very well 
have [17] received 60 different checks, 
you don't know? 
[le] A. Yes, I do, Mr. Weisbrod. 
[19] Q. How do you know? 
1201 A. I would not have received that 

[IO] Q. Doctor- 

many. 

[22] A. But my corporation could have 
or [a] certainly for patient care, yes, 
that's possible. 
[24) Q. Oh, I see, now you are saying that 
you [25] don't interpret the term you to in- 
clude your 
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[1] corporation, right? 
[2] A. I didn't say anything. That's 
what you [3] are saying. 
[4] Q. No, sir, you just said you might not 
have [5] but your corporation might have. 
Between you and (61 your corporation you 
got 60 different checks, right? 
[7] A. I don't know what your point is. 
[e] Q. Doctor, if I get the actual checks 
from [Q] St. Paul and there is 60 of them 
m?de out with your [lo] name on it, would 
you admit then you received 60 [i 11 differ- 
ent checks from St. Paul? 
1121 MR. SERPE: Objection, completely 
[13] hypothetical and assumes facts not in 
evidence. 
[14) Q. (By Mr. Weisbrod) In fact, that's 
the [15] the only way you would admit it, 
isn't it, Doctor? 
[16) A. Mr. Weisbrod, I told you to the 
best of [ 171 my recollection what the re- 
imbursement pattern was. [ le]  We 
looked at those numbers. There's 
nothing more [19] that I can add. 
[m] Q. Did you give a deposition in a 
case [21] styled Hurt versus The Mt. Sinai 
Medical Center in [22] September of 
1992? 
[a] A. You have the deposition. Obvi- 
ously [24] that's the case. 
[25] Q. September 25th, 1992. Question, 
"I think 
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[l] in one year you earned as much as ap- 
proximately [2] $80,00Ofrom St. Paul in re- 
viewing cases." Answer, 131 "No, I don't 
think that's true." [4] You didn't tell the truth 
there, did you, [5] Doctor? 
[6] A. Yes, I did, Mr. Weisbrod. 
(71 MR. SERPE: Objection, improper [a] 
impeachment, document speaks for itself. 
[9] Q. (By Mr. Weisbrod) We've just 
gone [lo] through the checks - 
[ l l ]  A. No, are haven't gone through 
the checks. 
[12] Q. I'm sorry, you're right, we haven't 
gone [I31 through the checks. 
[14] A. Correct. 
[15] Q. We've gone through the report 
from [IS] St. Paul Insurance Company, 
the computerized list, [17] right? 
[ le] A. They are claims numbers, Mr. 
Wsisbrod. 
(191 Q. It shows that you received more 
than [a] $8O,OOO from St. Paul, right? 
1211 A. I don't have any p r o b h  with 
that. 

1211 Q. Doctor, if - 
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1221 MR. SERPE: Objection, the docu- 
ment [n] speaks for itself. 
[24] Q. (By Mr. Weisbrod) Why did you 
deny under [25] oath that you didn't think 
it was true in one year 
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[l] you earn as much as approximately 
$80,0o0 from [2] St. Paul in reviewing 
cases? 
[3] A. Reviewing cases is the key. 
They are for [4] reimbursement. I don't 
know what It is for, I told (51 you that. 
Records, other types of cases, I don't 
[SI know what it is for. Do you? 
m Q.Yeah. 
[a] A.Youdo? 
[9] Q.Yeah. 
[lo] A. Show it to me then. 
[11] Q. It is for your testimony, Doctor. 
[12] A. Show me where that says that. 
[13] Q. And, by the way, you've drawn a 
[14] distinction between monies you are 
paid for reviewing [15] cases, monies you 
are paid for testifying in court, [16] and 
monies you are paid for giving deposi- 
tions, [17] right? 
[18] MR. SERPE: And money he's paid 
for [19] treating patients. 
[20] THE WITNESS: I didn't draw a dis- 
tinction [a] between the other three, you 
did. 
I221 8. (By Mr. Weisbrod) One time you 
were [a] ordered to calculate what per- 
centage of your income [24] was related to 
testifying, and you calculated 10.1 [25] 
percent in 1986 is related to testifying, and 
that 
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[ 11 number that you calculated at that time 
was strictly 121 related to testifying in a 
courtroom. It wasn't [3] related to the 
amount you received for reviewing [4] 
malpractice claims or giving deposition 
testimony; is (51 that correct? 
[SI A. I can't recall back then, Mr. 
Weisbrod. 171 I don't think that's cor- 
rect, though. 
(81 Q. Now, you've given deposition tes- 
timony to [9] that effect, haven't you, Doc- 
tot? 
[lo] MR. SERPE: Objection, improper 
(1 11  impeachment. If you have testimony 
you want to show [12] him, go ahead and 
show it to him. 
[13] THE WITNESS: Let's take a break. It 
has [14] been another hour. 
[15] MR. WEISBROD: If you won't take a 
break, I161 we will get through this a lot 
faster. 
(171 THE WITNESS: How much longer 
do you [le] have? 
[19] MR. WEISBROD: Hopefully an hour 
we will (201 be finished. 
[21] THE WITNESS: I stili need to take a 
1221 break then. i 
[23] (Recess.) 

1241 Q. (By Mr. Weisbrod) Doctor, do you 
[25] remembsr giving your testimony in 
case styled Hicks 
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111 versus Smith on the 2nd day of August 
1991? 
[2] A. No. 
[3] Q. But you did, right? 
[4] A. Well, you have the deposition. 
Why are [5] you playing games? Just 
show it to me. 
[6] Q. I'm testing your memory, Doctor. 
171 MR. SERPE: Objection to sidebar. 
(81 Q. (By Mr. Weisbrod) In that deposi- 
tion you [9] were asked, "Is it true that for 
1986 you estimated [lo] at the direction of 
Judge Byrd that 10.1 percent of [ll] your 
income came from either testifying in of 
[Q] reviewing medical malpractice 
cases?" Your answer, [13] and this was 
read to you from another case, your 114) 
answer was, "No, testifying." Question, 
"Just from I151 testifying?" Answer, "That's 
correct." 
[l6] A. Well, if that's what I said, W ' s  
[17] Correct. 
[la] Q. So that when you calculated that 
10.1 [w] percent of your income came, 
that was just from [m] testifying, that didn't 
include depositions and it [21] didn't in- 
clude review of medical malpractice 
cases; [22] isn't that right? 
[23] A. Testifying is depositions. 
[24] Q. But you've drawn a distinction b e  
tween [25] that in other place where you've 
testified in 
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[l] depositions. 
[2] MR. SERPE: Wait. Hold it. Objectto 
[3] that. If you have a specific thing you 
want to show [4] the doctor, show it to the 
doctor. 
[5] Q. (By Mr. Weisbrod) Haven't you 
drawn a [6] distinction in past testimony, 
Doctor, between (71 testifying in a court- 
room and depositions? 
[e] MR. SERPE: Same objection. It is 
[9] improper impeachment. If you have a 
deposition to [lo] show the doctor, show 
it to him. 
[11] Q. (By Mr. Weisbrod) That's okay. 
I'm [12] asking you if you remember. 
I131 A. I can't remember. You will have 
to go [MI back and look at the question 
and see what it says. 
[15] Q. Let's assume you've drawn that 
[16] distinction. 
[VI A. Let's not assume anything, Mr. 
Weisbrod. [re] If you have something, 
let's do it. 
[19] Q. You've drawn that distinction in 
the [20] past. 

1221 MR. SERPE: Asked and answered. 
(231 Q. (By Mr. Weisbrod) Can you deny 
it? 

[21] A. Show- 

1241 A. Show it to me. 
(251 Q. Can you deny iy! 
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[I] A. Show it tome. 
(21 Q. I don't have to. 
(31 A. Then I don't have any answer. 
[4] MR. SERPE: He's already answered 
the (51 question. 
[6] THE WITNESS: You've got to show 
it to [7] me. 
[a] Q. (By Mr. Weisbrod) Do you remem- 
ber the [9] the deposition, Doctor, of 
Chaney versus [lo] St. Margaret's Hospi- 
tal that you gave on April 4, [11] 19887 
[12] A. I don't believe so, Mr. Weis- 
brod. 
[13] Q. You were asked, "And do you 
continue to 1141 review cases for St. Paul 
in 19887" And your answer [15] was, "I 
don't review cases for St. Paul, okay, I [16] 
don't work for St. Paul." 
[17] A. That was true in 1988, it is true 
in [la] 19M, and it is true now. 
[19] Q. And the reason why you say that 
is true (201 is because since St. Paul pays 
you, you don't [21] consider that you work 
for them when they pay you? 
[22] MR. SERPE: Wait. That completely 
[23] misrepresents the doctor's testimony. 
Improper [24] impeachment. 
[25] Q. (By Mr. Weisbrod) Doctor, I'm try- 
ing to, 
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[l] like, explain this for the jury and the 
common guy. [2] The common guy, when 
they get paid by somebody, they [3] gen- 
erally admit that they work for the person 
they [4] are getting paid by, the person 
whose name is on the [5] paycheck, and 
the fact of the matter is, Doctor, that [6] the 
name on the paycheck for you on all of 
these [7] cases that you've reviewed and 
testified in is [e) St. Paul insurance Com- 
pany; isn't that right? 
[9] MR. SERPE: Objection to the side- 
bar [lo) remark and comments by Mr. 
Weisbrod and misrepresents 1111 the doc- 
tor's testimony. 
[12] THE WITNESS: No. 
[13] Q. (By Mr. Weisbrod) You are going 
to tell [14] me that the name on the pay- 
check is not St. Paul [15] Insurance Com- 
pany? 
(161 MR. SERPE: Objection, name on 
what [17] paycheck? 
[la] THE WITNESS: In which case? 
[I91 MR. SERPE: It's not a paycheck. I 
don't [20] know what you're talking about. 
[21] Q. (By Mr. Weisbrod) Doctor, in mul- 
tiple [22] cases you have received pay- 
checks from St. Paul 1231 Insurance Com- 
pany for medical malpractice review and 
1241 testimony that you've given, correct? 
[25] A. Mr. Weisbrod, no, that's not 
correct. 
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111 Second of all, you understand the 
reimbursement [2] system, or maybe 
you don’t, okay, and I’m not sure I 131 
entirely do. Attorneys hire me. Who 
makes that [4] payment, how their ar- 
rangement - they have been [5] re- 
tained by, is entirely up to them, but the 
(61 insurance company does not em- 
ploy me. 
[7] Q. Doctor, you know what perjury is? 
[8] A. I understand that. 
p] Q. Now, let’s try this again because I 
think [lo] you told me something just can’t 
be true and that is [l I] that your name, the 
name on paychecks that you 1121 receive 
in multiple cases in which you get paid for 
[13] giving expert testimony in reviews is 
not St. Paul 1141 Insurance Company, that 
name doesn’t appear on the [15] pay- 
check, it is not the account on which the 
check is [ls] drawn. 
1171 MR. SERPE: I’m going to object to 
the [ le] sidebar comments. The question 
Is vague, it is [19] confusing, refers to pay- 
checks, there is no evidence [m] about 
paychecks. It makes no sense. 
[21] THE WITNESS: Okay. There are a 
number 1221 of things, First of all, you 
changed the question 1231 from before. 
Obviously the name does occur on same 
[24] paychecks, not multiple, many. You 
keep changing 1251 what you want to ask 
and say it is the same question. 
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[ I ]  It is not. Second of all, just because 
that occurs (21 still does not mean the in- 
surance company retains me. (31 You 
know the system. Why de you want to 
twist it [4] around? 
[5] MR. WEISBROD: I object to the [si 
responsiveness of the answer. 
[7] THE WITNESS: I thought it was very 
[8] responsive. 
[9] MR. WEISBROD: You are twisting it 
[ lo] around. 
11 11 MR. SERPE: I object to the sidebar. 
[12] Q. (By Mr. Weisbrod) The insurance 
company 1131 does pay you on multiple 
occasions and you know that [14] and you 
are not telling the truth. 
[15] A. I’m telling the truth. 
(161 Q. Doctor - 
1171 MR. SERPE: I’ve got on objection to 
[ le] make. The question is argumentative. 
You are just I191 sitting here harassing 
and badgering the witness. He [ a ]  has 
answered your questions. 
[Zr] Q. (By Mr. Weisbrod) One paycheck 
you [22] received from St. Paui Insurance 
Company was $2,000 [ n ]  for making a 
videotape for them? 
1241 A. Yes, that is not a medical mal- 
practice 1251 caw. 
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[ I ]  Q. That was for making a videotape 
to be 121 used to train attorneys and adjus- 
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tors in dealing with 131 medical malprac- 
tice cases; isn’t that correct, [4] Doctor? 
151 A. No, that is not correct. 
[6] Q. You shouldn’t have said that. 
171 A. Why shouldn’t I? 
[8] Q. Because it is not true, 
[9] A. It is true. 
[ lo] MR. SERPE: Objection. If you are 
going [I 11 to continue this any more, Mr. 
Weisbrod, I think we 1121 should call the 
judge and recess the deposition and [ la] 
take it before the judge. You are harass- 
ing the 1141 witness and badgering the wit- 
ness. You are acting [15] extremely un- 
professional. 
1161 Q. (By Mr. Weisbrod) You were read 
before [17] in one of your depositions 
what St. Paul wrote about 1181 the video- 
tape that you did in which they stated that 
1191 it was for purposes of training lawyers 
and adjustors [m] to defend malpractice 
cases, isn’t that righfl 
1211 MR. SERPE: Objection, improper 
[ z ]  impeachment. 
[ n ]  THE WITNESS: Say that again. 
(241 Q. (By Mr. Weisbrod) You were read 
in one [25] of the depositions you have 
given before what 
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(11 St. Paul Insurance Company wrote 
about the videotape [2] you did; isn’t that 
right? 
[3] A. No, 1 don’t know what St. Paul 
wrote. If [4] you could show it to me, I 
will be glad to look at I51 it. 
[6] Q. All right. I will. 
[7] A. Good. Let’s see it. I’m waiting 
[a] Mr. Weisbrod. 
[9] Q. There are just so many of these 
when you [ lo] are dealing with hundreds it 
takes a while to get [ t  11 them out. 
[I21 MR. SERPE: Objectto thesidebar. If 
[13] you’ve got something to show the 
doctor, show it to [I41 him. 
1151 MR. WEISBROD: I will. 
[16] Q. (By Mr. Weisbrod) In deposition 
you gave [17] in February 19, 1993, in the 
case of Whittinger 1181 versus Northwest 
Physicians for Women, de you [19] re- 
member that case? 
[m] A. No. 
[21] Q. You are not going to deny you 
gave your 1.21 dsposition on February 19, 
1993, are you? 
1231 MR. SERPE: Objection, asked and 
answered [24] already. Show him what 
you’ve got if you want to ask (251 him a 
question about it. 
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[l] Q. (By Mr. Weisbrod) Are you going 
to deny 121 you gave testimony in that 
case - 
[3] MR. SERPE: Objection, asked and 
[4] answered. He adeady told you he 
doesn’t remember [5] the dates he gave a 
deposition. 

[6] Q. (By Mr. Weisbrod) Are you going 
to deny [7] you gave your testimony that 
day? 
[8] MR. SERPE: Objection, improper 
question. 
[9] THE WITNESS: No, just show it to 
me, [ lo] Mr. Weisbrod. 
1111 Q. (By Mr. Weisbrod) You were 
asked the 1121 following question on page 
38 of the deposition, 1131 ‘Doctor, do you 
agree with this statement: St. Paul [14] 
Fire and Insurance Company, its select at- 
torneys, and 1151 Elks Chalhub, M.D., 
who participated in these [16] seminars 
have a proprietary and protected interest 
in [ 171 maintaining these materials and 
videotape under their [ le] exclusive con- 
trol and assuring that they are used for 
1191 their intended purpose, Le., to assist 
selected [ a ]  defense attorneys and se- 
nior claims representatives [21] in under- 
standing the birth injury and cerebral 
palsy 1221 claims.” Is that correct, Doctor? 
1231 MR. SERPE: Totally different than 
the [24] questions you asked before. 
[25] THE WITNESS: I don’t think so. 
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[li MR. SERPE: Totally improper im- 
peachment, [2] You are asking if it is true, 
show him the [3] information. 
[4] THE WITNESS: Can 1 read what con- 
text it [5] was in? 
(61 Q. (By Mr. Weisbrod) Doctor, all I 
have is [7] the summary. 
[8] MR. SERPE: The summary of the (91 
deposition? This is completely improper 
impeachment. 
[ lo ]  THE WITNESS: That’s what we have 
doing 1111 for two hours, John. 
[12] Q. (By Mr. Weisbrod) Doctor, your 
answer 1131 when you were asked that 
question is - 
[14] MR. SERPE: This is the summary 
you have? [15] You don’t have the deposi- 
tion to show the doctor? 
1161 MR. WEiSBROD: This is his actual 
answer. 
1171 MR. SERPE: Then show the doctor 
the [ le] testimony. 
[19] Q, (By Mr, Weisbrod) I want you to 
know - 
[20] MR. SERPE: Do you have the depo- 
sition, [21] the transcript? 
1221 MR. WEiSBROD: Excuse me. Are 
you going [a] to allow me to finish? 
1241 MR. SERPE: Go ahead and finish 
and then [25] identify where it comes from. 
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111 Q. (By Mr. Weisbrod) “I want you to 
know [2] why I was asked. It was to edu- 
cate individuals. How [3] they wish to use 
that, if they want to use it to help [4] their 
attorneys for defense, so be it.” [5] Are you 
golng to deny you said that? 
161 A. Why don’t you show me what 
context it was [7] in, Mr. Weisbrod. You 
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have a great propensity for [e] misrep- 
resenting the tnrth, 50 could I see it? 
[SI Q. No, Doctor. I object to your state- 
ments [ lo] on the record. I don’t want a 
propensity for [ l  11 misrepresenting the 
truth, you do, and all I want to [12] know is 
whether you are going to deny whether 
you [13] said that or not. 
[14] MR. SERPE: I am going to object. It 
is [15] completely improper impeachment. 
If you want to ask [ 161 the doctor a specific 
question, ask him a specific [17] question. 
The summary you read was dlfferent from 
[ la]  the question you asked befora and 
was a I191 misrepresentation by you, and 
I object to your [m] sidebar comyents 
and your continuing insults to the [21] wit- 
ness. 
[z] Q. (By Mr. Weisbrod) Let’s just back 
it up [a] this way, Doctor. Are you going 
to deny that you 1241 made a videotape for 
St. Paul Insurance Company’s use [25] in 
educatlng its attorneys and adjustors in 
how to 
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[l] defend malpractice claims? 
[2] A. That was not the intent of the 
lecture, [3] Mr. Weisbrod. I am going to 
deny that, yes. 
[4] Q. You are not going lo deny that’s 
what [5] St. Paul did with the material? 
[6] MR. SERPE: Objection, calls for 171 
speculation. 
(81 THE WITNESS: I don’t know what [9] 
St. Paul’s did with the material. I assume 
they [lo] educated their claims represen- 
tatives and attorneys 1111 about medicine 
with that, which is what the intent [12] was. 
[13] Q. (By Mr. Weisbrod) Educated them 
about [14] medicine in order forthem to be 
able to utilize it [15] in the defense of mal- 
practice claims? 
(161 MR. SERPE: Objection, speculation. 
1171 Dr. Chalhub isn’t here to tell you what 
St. Paul [18] intended about anything. 
[19] THE WITNESS: Common sense 
would tell [m]  you - 
[21] MR. SERPE: You’ve got to let me fin- 
ish [22j my objections. 
[ n ]  Q. (By Mr. Weisbrod) We are talking 
about [24] paychecks from St. Paul. You 
admttted you got a (251 paycheck from St. 
Paul for two thousand bucks to do 

Page 124 
[ I ]  the videotape, right? 
[2] MA. SERPE: I need to object to your 
use [3] of the term paychecks since that 
connotates paychecks [4] you rebeive 
from an employer. Dr. Chalhub has [5] 
testified he is not an employee of St. Paul 
Insurance (61 Company. 
[7] Q. (By Mr, Weisbrod) You got a 
check which [el paid you, so, therefore, it 
was a paycheck from [9] St. Paul Insur- 
ance Company for $2,000 for doing a [io] 
video, right? 
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111 MR. SERPE: Same objection. 
121 THE WITNESS: I usually get paid for 
ny [13] sewices just like you do, Mr. Weis- 
,rod, and it was [14] for performing and 
joing an educational video. I do [15] that 
‘or a number of people on different topics. 
:16] Q. (By Mr. Weisbrod) Isn’t it also true, 
[17] Doctor, that you got checks which 
3ay you, and, [ la]  therefore, were pay- 
:hecks from St. Paul Insurance (191 Com- 
Dany in 1986 for as much as $84,o00? 
[a] MR. SERPE: I need to object to that 
[21] again to the way you are misrepre- 
senting the term [22] paycheck as far as 
four questions to Dr. Chalhub. It [23] is 
misleading and it is confusing. 
[24] THE WITNESS: I can’t answer that. 
[25] You’ve asked that several - I mean, a 
number of ways 
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[I] and different wais and I have no differ- 
ent answer, [2] Mr. Weisbrod. It is the 
same answer, nothing to add. 
[3] Q. (By Mr. Weisbrod) What got us on 
to this 141 is you denied that you worked 
for St. Paul Insurance [5] Company? 
[6] A. I don’t work for St. Paul Insur- 
ance [7] Company. I’ve never had a 
contractual relationship. [a] I don’t have 
any relationship with the insurance 191 
company. 
[IO] Q. In the sense that you have gotten 
paid by [ i l l  them for work that you have 
done in cases that they [12] were insur- 
ance company on you have gotten 
checks [13] which paid you for work on 
behalf of the St. Paul [14] Insurance Com- 
pany; isn’t that correct, Doctor? 
[15] A. That does not imply a contrac- 
tual [16] relationship or any relation- 
ship. As I’ve already [I71 told you and 
you well know, attorneys represent the 
[ le] insurance company. They retain 
you and they usually [19] pay you. 
[m]  MR. WEISBROD: I object to the [211 
unresponsiveness. 
[z] THE WITNESS: That was very re- 
sponsive. 
[23j Q. (By Mr. Weisbrod) No, sir, I’m not 
[24] asking you about a contractual rela- 
tionship. 
[25] MR. SERPE: You are asking whether 
he 
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(11 works for the company. You said that 
several times. 
[2] Q. (By Mr. Weisbrod) I’m not asking 
you [3] about a contractual relationship; 
do you understand [4] that? 
[5] MR. SERPE: Great. Go ahead. Ask 
a [6] question. 
(71 THE WITNESS: Ask the question. 
[a] Q. (By Mr. Weisbrod) I’m not asking 
you [9] about a relationship, I’m asking 
you, Doctor, [ lo]  whether you received a 
check, more than one check, [11] which 

~- 

3aid you for work that you did for St. Paul 
:12] Insurance Company at least to the 
:une of $84,000, in [13] 1986; isn’tthat cor- 
rect? 
[14] A. No, it is not correct. 
[15] Q. What is wrong about it? 
[16] A. Because the attorney retained 
me. If he [17] has somebody else who 
makes the payment, that’s up to ( le] 
him, but I worked for the attorney, not 
ror I191 St. Paul’s. That’s what the dif- 
brence is and you [m ]  know that’s 
what the difference is, and we’ve been 
[21] talking about that for two hours. 
[22] 0. So in your mind you got paid by 
[‘a] St. Paul’s for work you did for the at- 
tomey, right? 
[24] A. It is not only in my mind, that’s 
the [25] facts. 
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[r ]  Q. You understand that the attorney 
also got [2] paid by St. Paul? 
(31 A. I assume he did. I’m sure he 
doesn’t [4] work for nothing. 
[5] Q. So St. Paul is just the one that 
foots (61 the bill for all this, but in your mind 
you don’t do [7] any work for them? 
(81 MR. SERPE: Objection. 
191 THE WITNESS: That’s correct, St. 
Paul’s [ lo] did not retain me. 
[11] Q. (By Mr. Weisbrod) St. Paul is the 
[12] uttim&te benefactor of the work you 
do, isn’t it, [13] Doctor? 
[14] A. No, I would think the physician, 
carrier, [15] or plaintiff is the ultimate 
benefactor. 
[16] Q. Well, the carrier is St. Paul Insur- 
ance [17] Company where they are the 
ones that are paying you, [ le] right? 
[19] A. There are a number of people 
who benefit. 
[m]  Q. They are the uttimate benefactor? 
[21] A. I don’t know that. You’ll have to 
ask [22] St. Paul. 
[n] MR. SERPE: You don’t need to an- 
swer [24] that, that’s improper. 
[25] Q. (By Mr. Weisbrod) Well, look, 
Doctor, 
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[ l ]  you know that what you are doing is 
you are giving [2] testimony in case where 
St. Paul is the insurance [3] company be- 
cause St. Paul Insurance Company is 
hoping [4] based on your testimony they 
won’t have to pay more 151 money out on 
that claim, right? 
[SI MR. SERPE: Mr. Weisbrod, if you are 
(71 going to keep this up, and you told me 
you were going [E] to stop at 3:OO o’clock, 
but I don’t want this to go [9] on for an- 
other 45 minutes with you insulting the 
[ lo]  doctor, playing word games, badger- 
ing him, I just (111 don’t want it to go on. 
[12] MR. WEISBROD: You mean you 
don’t want me [ la]  to do what he does? 
[141 MR. SERPE: No, 1 want you to tell the 
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[15] the truth and ask a straight question, 
and [16] Dr. Chalhub will give you a 
straight answer. I don’t [17] want you to 
keep badgering and harassing him. If (181 
that‘s what you want to keep doing, if you 
want to [19] keep playing these games, I 
suggest we call the [m] judge, and I’m go- 
ing to ask the judge that we do this [21j in 
front of the judge because I don’t think it is 
(221 right or fair what you are doing to Dr. 
Chalhub [a] today, and I don’t think it is 
professional. 
[24] MR. WEISBROD: Let’s read the 
qu&tion 1251 back. 
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[ I] (Previous question read by 121 the re- 
porter as follows:) 
[3] Q. ’Well, look, Doctor, you know that 
[4] what you are doing is you are giving 
testimony [5] in case where St. Paul is the 
insurance company [6] because St. Paul 
Insurance Company is hoping (71 based 
on your testimony they won’t have to pay 
[a] more money out on that claim, right?” 
[Q] MR. SERPE: The question is objec- 
tionable [lo] as to what St. Paul’s benefit 
or thought process or (111 hopes are, 
[12] THE WITNESS: I can’t answer for 
I131 St. Paul. 
[14] Q. (By Mr. Weisbrod) The question is 
what [15] you know. 
[16] A. I don’t know anything about St. 
Paul’s [17] except that it is an insurance 
company that insures [le] many people 
in many situations. 
[19] Q. Are you going to say that you 
don’t know [m] in these casess where you 
are giving testimony and [21] St. Paul is 
paying for your testimony that St. Paul [22] 
has an intent to try to pay less money on 
the claim; [a] you don’t know that? 
[24] A. No, I would think that they are 
an [25] honorable company. If they in- 
deed are going to make 
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[l] payment in the case, I would as- 
sume they would do [2] that. If they do 
not feel like there is any [3] negligence, 
then I would assume they would d e  
fend it. 
[4] Q. The whole purpose of your testi 
mony in [5] these cases is to help provide 
a defense Nhere [6] St. Paul is paying you 
for your testimony; isn’t that [7] right? 
[SI MR. SERPE: I need to object to that 
as [Q] far as implying St. Paul is paying for 
his testimony. 
[lo] THE WITNESS: The purpose is to 
provide [ll) information, which is to be 
judged by juries as to [12] what is correct 
and what is incorrect. That’s my [13] only 
purpose, you know, so what they use it for 
is [14] entirely up to them. 
[15) Q. (By Mr. W!isbrod) You know, 
Doctor, when [16] you get involved in 
these cases that you are not 1171 getting 

involved in the cases for the purpose of 
[18] trying to help the plaintiff in the case 
when you are [19] hired by St. Paul Insur- 
ance Company or paid for by [m] them; 
isn’t that right? 
[all A. Sure. Those case are settled 
and there (221 is a lot of negligence. 
Those don’t come to trial. (a] There is 
not any testimony. Those are settled 
(241 beforehand. You know that as well 
as I do. 
(251 Q. Are you telling me, Doctor, in all of 
the 

Page 131 
[I] case you’ve given deposition testi- 
mony in that in all [2] of those cases that 
none of them were settled because [3] 
they were all ones where your information 
that you [4] were testifying in was correct? 
(51 MR. SERPE: Objection, completely 
absurd [6] question. 
(71 THE WITNESS: There’s no way I can 
answer [8] that. I can tell you my testi- 
mony would be based on (91 the facts, it is 
truthful and to best of my ability [lo] and 
knowledge. Now, the rest of the part of 
that [I 11 question, I can’t answer that. 
(12) Q. (By Mr. Weisbrod) Do you give 
testimony [13] in many depositions where 
you also recommend that [14] St. Paul In- 
surance Company settle the case? 
[I51 A. No, they wouldn’t ask that. If 
you were (161 given a deposition it 
would have been done [17] beforehand. 
[l8] Q. Do you recommend to the attor- 
neys they [19] settle the case when you 
give a deposition in a case [a] afterward? 
[21] A. That’s not my decision. I tell 
them what [22] the facts are, whether it 
is related, what the [n] causation, and 
I would assume based on that they 
make (241 that recommendation, 90 

that’s who employs them. 
(251 Q. Do you have any idea Row many 
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[ I ]  you’ve testified in and given deposi- 
tions in which [2] they’ve settled after your 
deposition was given? 
p] A. They usually settle them before 
the 141 deposition, Mr. Weisbrod, not af- 
ter the deposition. 
151 MR. SERPE: He’s asking you if you 
know [6] how many they settle after your 
deposition. 
[7] THE WITNESS: No, I don’t. 
[8] Q. (By Mr. Weisbrod) Every one that 
you [Q] testified in that I was involved in it 
settled after [lo] you testified. 
[11] A. I have no knowledge of that, 
That is not [12] up to me. 
[13] THE WITNESS: I’m going to step 
outside. 
[14] MR. SERPE: Off the record. 
[15] (Recess.) 
[16] Q. (By Mr. Weisbrod) Okay, Doctor. 

Cases 
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You [17] don’t know how much time you 
spent on this case, do [IS] you? 
[19] A. No, not totally. 
[m] Q. All right. Do you know whether or 
not 1211 you even read everything that was 
in this box that 1221 Mr. Serpe sent to you? 
[a] A. I believe at one time or another 
i did. 
[24] Q .  How long - but you don’t know 
how long 1251 it took you to do it? 
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[I] A. Mr. Serpe can provide you with 
a bill. I 12) have given him my permis- 
sion and I would hope he [3] would do 
it, give you the bill. 
[4] Q. He hasn’t done it yet. 
[5] A. Then ask him. He’s a nice man. 
[6] MR. WEISBROD: How come you 
haven’t given [7] us the bill? 
[8] MR. SERPE: I will give you the bill. 
[9] Who cares. 
(101 MR. WEISBROD: I want to see it. 
[11] MR. SERPE: I don’t have it right now. 
[I21 Give me the bill all your experts have 
generated on [13] the case. 
[14] MR. WEISBROD: I have. 
[I51 MR. SERPE: We will go back and 
search [l6] for that because I can tell you 
we haven’t seen all [17] the bills from your 
experts. 
[la] MR. WEISBROD: I don’t think that’s 
true. 
[I91 MR. SERPE: Oh, you don’t? I’IItake 
[a] your deposition some day. 
1211 Q. (By Mr. Weisbrod) You don’t have 
any [22] opinions on standard of care in 
this case, do you, 1231 Doctor? 
[24] A. NO. 
[25] Q. You are not going to form any 
opinions on 
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[l] standard of care in this case, are you, 
Doctor? 
121 A. I don’t know about that. I 
haven’t been (31 asked. 
[4] Q. As we sit here today do you have 
an [5] intent to form any opinions on stan- 
dard of care? 
(61 A. NO. 
[7J Q. And I take it that if you get asked 
to 181 form an opinion on standard of care 
and you form one (91 that Mr, Serpe will 
agree to inform of us that so we [ io] can 
have an opportunity to ask us about it, 
right? 
[ l r ]  MR. SERPE: I tell you what, [12] Mr. 
Weisbrod, I’m going to go back and look 
when I [13] asked your experts these 
same questions and you [14] danced 
around making any commitments about 
that. 1151 I’ll go back and find the answer 
you gave and I’ll [16] make the same 
agreement you gave us about that. 
1171 MR. WEISBROD: Okay. That’s al- 
most fair. 
[l8] Q. (By Mr. Weisbrod) Do you have 
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any [19] substantive medical opinions on 
this case, Doctot? 
[20] MR. SERPE: Let the record reflect it 
is [21] almost 2:25, and we finally have 
asked a pertinent [22] question about this 
lawsuit. 
[ r j ]  THE WITNESS: Why don’t you have 
your [24] assistant give me my records 
back and maybe we can [25] talk about 
the case. 
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[l] Q. (By Mr. Weisbrod) What do you 
need? 
[2] A. I need my records. 
[3] Q. All of them? 
[4] A. Sure. 
[5] Q. These are the the records that as 
soon as [6] the deposition is over you are 
going to ship back to m Mr. Serpe, right? 
[a] A. He may take them back with him 
for  all I [SI care. 
[ io]  MR. SERPE: I’m not strong enough 
to [11] carry all these records back. 
[12] THE WITNESS: Why don’t you put 
them in 113) the box like you got them and 
give them back to me (141 the way I gave 
them to you. 
[15] MR. SERPE: We will put them on a 
chair [16] next to you, Doctor, so you can 
refer to them. I’m [17] moving the chair. 
Do you want to keep your report [ la]  out 
on top of the pile? There you go. 
I191 THE WITNESS: Restate your ques- 
tion. 
[ a ]  Q. (By Mr. Weisbrod) My question 
was: Do [ a ]  you have any substantive 
medical opinions about this [22] case, 
Doctor? 
[a] A. What do you mean by substan- 
tive? 
[24] Q. Do you have any medical opin- 
ions about (251 this case? 
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[ l ]  A. Sure, I have a lot of them. What 
do you (21 want to know? 
[3] Q, I want you to give them to me. Tell 
me [4] each and every opinion you have 
about this case. 
[5] A. About what, in terms of the cau- 
sation? 
161 Q. Anything you intend to testify to 
that [7] you have an opinion about. 
[a] MR. SERPE: Objection, the question 
is [.; brc’ad, but, Doctor, why don’t you 
start discussing [ lo] your opinions. ’ 
(1 11 THE WITNESS: The child in question 
is a [12] male child who has normal intelli- 
gence that has an [13] attention deficit dis- 
order that is hyperactive, that (141 has had 
difficulty at school, and is related to most 
[15] probably an intrauterine prepartum 
process. 
[16] Why don’t you show the camera 
what you are doing [17] so the judge can 
see your exprcssion, Mr. Weisbrod. [18] It 
is distracting, it is rude, and it is improper. 
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[19] Q. All I am doing is looking at you. Is 
[ a ]  that improper? 
[21] MR. SERPE: You are making faces. 
122) MA. WEISBAOD: I am not making 
any faces [23] any different than what you 
make at me, Doctor, all [24] through the 
course of this deposition. 
[25] MR. SERPE: That’s absurd. 
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[ l ]  MR. WEISBROD: Just ROW, same 
thing. 
[2] THE WITNESS: You are not - well, 
never p ]  mind. As I told you in my report, 
the etiology of (41 that is nonrelated to any 
problems surrounding the [5] birth or de- 
livery. 
[6] Q. (By Mr. Weisbrod) What is the eti- 
ology [7] of this intrapartum event? 
[a] A. I don’t think anybody can tell 
you [9] exactly. Most likely it was re- 
lated to the [lo] organizational process 
of brain. 
[ l l ]  Why don’t you show him on the 
camera. He is [12] making rude, inap- 
propriate gestures. 
(131 MR. SERPE: He is. 
(141 MR. WEISBROD: I am not making 
any [15] gesture. I am not doing anything 
wrong. 
(161 THE WITNESS: You are. 
(171 MR. WEISBROD: I am simply look- 
ing at [18] you. I can’t believethat bothers 
you, a man of your [19] intellect and intelli- 
gence and experience of having (201 done 
more depositions than I’ve taken. 
(211 MR. SERPE: Doctor, do your best, I 
1221 object to the sidebar, to ignore the the 
1231 nonprofessional way that Mr. Weis- 
brod is acting. 
(241 THE WITNESS: Why don’t we call 
the judge (251 and ask him if I have to look 
at Mr. Weisbrod. 
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[l] MR. WEISBROD: You don’t have to 
look at [2] me. I tell you what, 1’11 stand 
over here with my [3] back to you and you 
can testify. That way you won’t [4] have to 
look at my face. 
[5] MR. SERPE: That’s the best news 
we’ve [6] had all day. 
[7] THE WITNESS: Ask your question 
again. 
[e] Q. (By Mr. Weisbrod) My question 
was what [9] you think the etiology of this 
intrapartum event was [ lo] that caused the 
brain damage? 
[11] A. I’ve told you that. 
[12] Q. You think there was some brain 
damage, [13] right? 
[14] A. No, I didn’t say that. 
[15] Q. Well, what do you think happened 
[16] intrapartum? 
[17] A. There is an all probability an [ la ]  
abnormality in the development of the 
brain at or [I91 about the third trimester, 
which is the [20] organizational process 

of the brain. 
[24] Q. What evidence is there to support 
that in [ z ]  the chart? 
123) A. The clinical picture of the child. 
[24] Q. NOW? 
(251 A. Would you let me finish my an- 
swer, 
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[ l ]  Mr. WPisbrod? 
(21 MR. SERPE: Go ahead and finish 
your [31 answer. 
[4] THE WITNESS: It is inappropriate for 
you [5] to interrupt me. 
(61 MR. WEISBROD: It is hard for me to 
tell [7] when you are finished when I am 
not facing you, [a] Doctor. You asked me 
not to face you. 
191 THE WITNESS: If you won’t make 
any [ lo] faces, you can turn around, and 
we will give you a [l 11 star. 
[12] MR. WEISBROD: I wasn’t making 
any faces. [13] You just don’t like my face. 
[14] THE WITNESS: That’s true, but you 
were [15] making faces. Mr. Serpe 
doesn’t like your face [16] either. 
(171 MR. SERPE: 1’11 second that. I want 
to [ la] make Mr. Weisbrod’s place to be 
done at 3:OO. So I191 what you are asking, 
Mr. Weisbrod? What is your [M] ques- 
tion? 
(211 MR. WEISBROD: You were finishing 
your I221 answer and you berated me for 
interrupting you. 
[23] MR. WEISBROD: How can I con- 
tinue if you [24] interrupt me? 
[25] MR. SERPE: Go ahead and read the 
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[ l ]  question back, please. 
[2] (Previous question readby [3] the re- 
porter as follows:) 
(41 Q. “What evidence is there to support 
[5] that in the chart?” 
[6] THE WITNESS: The evidence is the 
factors [7] surrounding birth and delivery, 
the subsequent study, [E] and current clin- 
ical picture and assessment, the [9] re- 
ports of the treating physicians. I think 
that’s [ io] about it. 
[ I l l  Q. (By Mr. Weisbrod) What factors 
[12] surrounding the birth and delivery are 
in the records [13] that support your analy- 
sis on this there was some [14] organiza- 
tional defect that occurred in first [15] 
trimester of pregnancy? 
[16] A. Well, if the child has some diffi- 
cutty - 
[17] MR. SERPE: Did you say first 
trimester? 
[18] THE WITNESS: Oh, I’m sorry. It’s 
the [19] third trimester. Repeat your ques- 
tion. 
[20] Q, (By Mr. Weisbrod) I think you got 
it. [21] What evidence is there in the chart 
in the events [ a ]  surrounding his birth that 
supports your analysis (231 there was an 
organizational problem in the third [241 
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trimester of pregnancy? 
[25] A. Well, the child had difficulty in 
the 
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[i] post-natal period, had some 
seizures, had some [2] respiratory diffi- 
culty, and had a number of other [3] 
problems that were a result of the res- 
piratory [4] problem, and oftentimes 
children with organizational [5] prob- 
lems will have difficulty in the post-na- 
tal [e] period. 
171 Q. I see. Well, you don’t think that the 
[E] respiratory problems could have had 
anything to do 191 with the child being 
born with immature lungs, do [ lo ]  you? 
[ r l ]  A. The child was said to have an 
infection [12] or hyaline membrane dis- 
ease, but that’s not my area [13] of ex- 
pertise. 
[14] Q. You don’t know whether that 
caused the [15] same respiratory prob- 
lems or not; is that right? 
[16] MR. SERPE: What could? 
[17] Q. (By Mr. Weisbrod) Immature 
lungs? 
[18] MR, SERPE: Whether immature 
lungs will [19] cause respiratory prob- 
lems? I’m sorry. You question (201 is just 
plecemeal. Did you get that whole ques- 
tion? 
[21] THE WITNESS: No. 
[22] MR. SERPE: Maybe Mr. Weisbrod 
will ask [23] another one. 
[24] MR. WEISBROD: He doesn’t need 
you. He [25] can understand the question, 
ask if he doesn’t 
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[l] understand the question. He has done 
this more than [2] you have. He knows 
how to make the objections better [3] than 
you do. Why don’t you let him do it. 
[4f MR. SERPE: Mr. Weisbrod, I object 
to (51 your sidebar remarks. I object to 
your constant [6] badgering not only Dr. 
Chalhub but I’ll add me to (71 that as well. 
Go ahead and ask your questions. If [a] 
your questions continue to be as poorly 
phrased and 191 worded as they’ve been 
forthe last two and a half [lo] hour, I’ll con- 
tinue to object. 
[ll]  8. (By Mr. Weisbrod) You said you 
don’t [I21 have any expertise on immature 
lungs and hyaline [13] membrane disase; 
is that correct? 
[14] A. No, I didn’t say that. 
[15] Q. What is it you think is outside of 
your [ls] expertise with regard to hyaline 
membrane disease? 
[17] A. I’rn not a neonatologist. I don’t 
treat [18] hyaline membrane disease. 
[19] Q. So you don’t know whether or not 
the [20] hyaline membrane disease could 
be what was (211 responsible for the respi- 
ratory problems that you [z] said were re- 
lated to this brain organizational [n] prob- 

lem in the third trimester of pregnancy, 
correct? 
[24] A. You missed the whole point, Mr. 
Weisbrod. [25] You are not listening and 
maybe that’s because you 
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[ l ]  have got otherthings on your mind. 
But, no, I [2] didn’t say that. 
[3] Q. Could respiratory problems at 
birth have [4] been related to immature 
lungs and hyaline membrane [5] disease? 
[6] A. Could have, wre. 
p’] Q. Is there any more evidence that 
they were [E] related to a disorganizational 
process in the [9] brain - 
[lo] A. I didn’t say that. 
[ i l l  Q. - than that they were related to 
[12] immaturity of the lungs? 
[13] A. Excuse me, I didn’t think you 
were [14] finished. No, I didn’t say that. 
[15] Q. Did the child suffer from cardiac 
arrest? 
[ Is] A. I don’t believe so. 
[17] Q. You don’t believe so? 
[ la ]  A. No. 
[19] Q. You haven’t read the records well 
enough [m] to know there’s a cardiac ar- 
rest reported in there? 
[21] A. Where? Show it to me. 
[22] Q. Okay. Have you got the nurse’s 
notes, [23] 4:OO o’clock in the the after- 
noon, Doctor’s Hospital, [24] birth admis- 
sion? 
[25] A. Okay. Show me where it says 
cardiac 
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[l] amst. 
[2] MR. CARRABBA: What time period? 
[3] MR. WEISBROD: 4:OO o’clock. 
141 THE WITNESS: I’ve got it but I don‘t 
see [5] anything about a cardiac arrest. 
[6] MR. WEISBROD: Cardiac CPR initi- 
ated. 
[7] THE WITNESS: That’s not a cardiac 
[E] arrest. 
[9] Q. (By Mr. Welsbrod) Baby intubated 
per [ lo] Dr. Kim, no pulse present, CPR in 
progress. What is [I 11 no pulse present? 
[12] A. Well, it means that whoever did 
that [13] couldn’t get a pulse, but that’s 

[14] Q. That’s not a cardiac arrest? 
[15] A. No, that’s not a cardiac arrest. 
[16] Q. Come on, Doctor. 
[17] A. Mr. Weisbrod - 
[18] MR. SERPE: Hold on, Doctor. He’s 
not [19] asking you a question. He’s just 
trying to insult [m] you like he’s been do- 
ing all day long. Ask a [m] question, Mt. 
Weisbrod. 
[22] Q. (By Mr. Weisbrod) Are you going 
to [23] testify with a straight face that when 
you don’t have [24] a pulse and there is a 
cardiac CPR in progress that [25] there’s 
no cardiac arrest? 
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- 

[1] MR. SERPE: Objection, sidebar re- 
mark, [2] improper question, just badger- 
ing the witness. The [3] doctor just ex- 
plained his answer to you, 
[4] Q. (By Mr. Weisbrod) Is that your [5] 
testimony, Doctor? 
[6] A. Mr. Weisbrod, I don’t have to sit 
here [7] and take your insults about 
straight face or not. If [8] you want to 
ask a question, ask it in an appropriate 
191 and courteous manner. I would as- 
sume you know better [lo] than that. 
Tell me where it says cardiac arrest and 
(1 11 I’ll show it to you. 

[13] MR. SERPE: Let him ask aquestion. 
[14] THE WITNESS: That was his ques- 
tion. 
1151 MR. SERPE: It was? It’s not in the 
1151 record. Go ahead. 
(171 Q. (By Mr. Weisbrod) Doctor, how do 
you [I81 distinguish between no pulse pre- 
sent and a cardiac [19] CPR in progress 
and a cardiac arrest? 
[x)] A. It doesn’t make any sense, the 
question. 
[2l] Q. What’s the distinction you make 
between a [22] cardiac arrest in a situation 
where there is no pulse [n] present and a 
cardiac CPR in progress? 
[24] A. Again, I don’t know what you - 

[I21 Q. Doctor - 

the [25] question is - 
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[l] Q. What’s your definition of a cardiac 
[z] arrest, Doctor? 
(31 A. There is no cardiac activity. 
[4] Q. Is it your testimony that you can 
have [5) cardiac activity and not have 
pulse present? 
[61 A. Sure, Mr. Weisbrod. I’rn sur- 
prised at [7] your knowledge of 
medicine. 
[E] MR. SERPE: So am I. Just let him 
ask (91 his questions. 
[ lo] Q. (By Mr. Weisbrod) Doctor, how 
long can a [11] patient go with no pulse 
present? 
[12) A. I don’t know, tell me what kind 
of (131 patient it is. 
[14] Q. Any patient, Doctor. Let‘s just 
start [I51 out in general. 
[IS] A. I can’t answer that question. 
[17] MR. SERPE: Objection, question is 
too [18] broad, general, vague. 
[19] Q. (By Mr. Weisbrod) How long can 
a person [zo] survive, Doctor, with an in- 
tact brain with no pulse (211 present? 
[22] A. Tell me the patient and the cir- 
cumstance. [ n ]  I don’t know in general. 
I can’t answer it in [24] general. It has 
to,, many variables. Why don’t you (251 
ask vour doctor next to vou. 
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[1] MR. WEISBROD: I object to the (21 
unresponsiveness of the answer, the side- 
bar comment [3] that you’re making be- 
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cause you think you are a [4] lawyer, and 
the rudeness, Doctor. 
[5] MR. SERPE: Wait, Doctor. I’m going 
to (61 object to yours, Mr. Weisbrod. 
You’ve shown us all (71 how to do it so well 
today. Ask another question. 
[a] Q. (By Mr. Weisbrod) Describe for 
me, 191 Doctor, a situation, any situation in 
medicine that [lo] you know of where 
someone can go with no pulse [ll] pre- 
sent for more than fve minutes and not 
suffer any (121 degree of brain damage. 
[13] A. Which patient, what set of [14] 
circumstancess - 
[15) Q. Give me any one you want to 
choose. 
[l6] A. There are a number. 
[17] Q. Give me one. 
[la] A. Say the question again ar,d let 
me make [19] sure I understand it. 
[a] MR. WEISBROD: Read the question 
back. 
[nr] (Previous question read by [22] the 
reporter as follows:) 
[23] Q. “Describe for me, Doctor, ki [24] 
situation, any situation in medicine that 
you [25] know of where someone can go 
with no Dulse 
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[1] present for more than five minutes and 
not (21 suffer any degree of brain dam- 
age.’ 
[3] THE WITNESS: There are a number 
of [4] situations which there is inadequate 
perfusion to the [5] extremities in which 
there may be no pulse present (61 but the 
brain is being perfused: Sepsis, certain 
[7] bradyarrhythmias, certain episodes of 
shock, [e] diabetes. 
[Q] Q. (By Mr. Weisbrod) For how many 
minutes [lo] can a person be in respira- 
tory arrest, have no pulse (111 present, 
and not have any degree of permanent 
brain 1121 damage? 
[13] A. I don’t know. That’s a variable 
(141 question. You have to tell me 
which person, which [15] situation, 
what’s the metabolic state, and what 
are [16] the laboratory studies, what are 
the blood gases. 
[17] Q. Does the person who doesn’t 
have any [le) pulse present have brady- 
cardia, Doctor? 
[19] A. The pulse - it depends. You can 
[20] certainly have cardiac activity and 
it‘s just not [21] perfusing. 
[a] Q. In reasonable medical probability, 
[a] Doctor, does a person in respiratory 
arrest wtth no [24] pulse present have 
bradycardia. 
(251 MR. SERPE: I need to object to that 
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[l] question. It is too broad and vague. 
[2] THE WITNESS: You have to have 
more [3] information. 
[4] Q. (By Mr. Weisbrod) In reasonable 

medical (51 probability, Doctor, in this 
case with this child at [6] this time that we 
are looking at in the chart right [7] now 
when they are in respiratory arrest and 
there is [a] no pulse present, did the child 
Rave bradycardia? 
[Q] A. I don’t know. Certainly the stud- 
ies, the [lo] laboratory studies, 
wouldn’t support it. 
Ill] Q. In reasonable medical probability, 
[12] Doctor, did the child have bradycar- 
d ia? 
[13] A. I don’t know. 
[14] Q. You don’t know? 
[15) A. NO. 
I161 Q. You don’t have an opinion? 
[17] A. NO. 
[la] Q. Is pulse one way of determining 
what the (191 heart rate is? 
[m] Ayes.  
[21] Q. What’s a normal pulse rate in a 
newborn [22] infant, Doctor? 
[n] A. What kind of newborn infant? 
[24] Q. A normal healthy newborn infant. 
[25] A. It varies. I? depends on whether 
thev 

Page 150 
[l] are crying, asleep, what kind of 
metabolic situation. 
[2] Q. What’s the the average normal 
pulse rate [3] for a normal newborn infant 
that’s awake? 
[4] A. Could be 80 to 180. 
[5] Q. 80 to 180. Anything lower than 80 
would [6] be bradycardia, correct? 
[7] A. Could also be normal too. 
[e] Q. Anything lower than 40 would be 
severe 191 bradycardia, correct? 
[ lo] A. It depends on the situation, [ll] 
Mr. Weisbmd. 
[12] Q. A zero pulse would be lower than 
a 40 [13] pulse; we could agree on that, 
right? 
1141 A. in general I agree with you for 
the first 1151 time today. 
[16] Q. And if a 40 pulse rate is bradycar- 
dia or [17] severe bradycardia, then azero 
pulse rate is [la] certainly severe brady- 
cardia, isn’t it? 
1191 A. Well, the zero pulse rate means 
that [20] there’s no pulse, which is not 
good in general and [21] hypothetically. 
[a] Q. When there is no blood going to 
the [23] heart, Doctor, is it likely that that 
situation can [24] exist for very long with- 
out - let me finish. 
[25] A. I thought you were finished. 
You paused, 
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[ l ]  Mr. Weisbrod. 
[2] Q. is it likely that situation can exist 
[3] very long without having an interrup- 
tion of the [4] oxygenation of the blood to 
the brain? 
[5] A. In general hypothetically, no. 
[6] Q. Okay. And, Doctor, I know you’ve 

halhu~ 6J18J93 ~ ( 2 4 1  

[7j testified a lot in the the past and you 
probably [e] don’t remember everything 
that you’ve testified to, [9] so I want you to 
be real careful when you answer (IO] 
these questions. All right? 
(111 MR. SERPE: 1’11 object up front to the 
[In] sidebar remarkand instructions to the 
witness. 
(131 Q. (By Mr. Weisbrod) Haven’t you 
testified [14] in the the past, Doctor, that 
when blood does not go [15] to the brain 
for one, two, or three minutes, then the 
[16] brain suffers irreparable damage? 
[17] A. in general hypothetically I don’t 
have [le] any problem with that. But it 
depends on the set of [lQ] circum- 
stances k h a t  the laboratory studies and 
[m] observations are consistent and all 
the facts [21] substantiate that, sure. 
[a] Q. Question was, and I object to the 
[a] unresponsive portion of the answer, 
haven’t you (241 testified in the past with- 
out qualification that you [25] just gave 
that when blood does not ao to the brain 
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[I] for one, two, or three minutes, then the 
brain (21 suffers irreparable damage. 
[3] MR. SERPE: Objection. Doctor just 
[4] answered that question. 
(51 THE WITNESS: Again, you cannot 
remember 161 all the questions in the past. 
If those questions 171 were asked and they 
were asked in the appropriate [e] context 
and I’ve responded to that, I have no prob- 
lem [9] with it. 
[lo] Q. (By Mt. Weisbrod) Have you testi- 
fied in 1111 the past - I have to object to the 
[12] unresponsiveness. I don’t think you 
ever answered [13] the question. The 
question - 
[I41 MR. SERPE: 1’11 object to the sidebar. 
[15] Q. (By Mr. Weisbrod) The question 
can be [I61 answered yes, no, or I don’t 
remember. 
(171 A. Don’t instruct me how to answer 
the [is] question. 
[19] MR. SERPE: Don’t do that. Answer 
the [m] question the best way you can, 
Doctor. 
(211 Q. (By Mr. Weisbrod) Did you testify 
in the (221 past that when blood does not 
go to brain for one, In] two, or three min- 
utes that the brain suffers [24] irreparable 
damage? 
[25] MR. SERPE: Objection, asked and 
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[l] answered. 
[2] THE WITNESS: Why don’t you show 
it to [3] me. I cannot tell you that I can 
recall that. 
[4] MR. WEISBROD: That’s ail you have 
to say [5] is you can’t recall. 
[61 THE WITNESS: Okay. 
[71 Q. (By Mr. Weisbrod) Did you testify 
in the [e] past, Doctor, that bradycardia is 
a decrease in heart [9] rate below 80? 
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[io] A. I cannot recall in response - 
show me [11] the deposition and ques- 
tions, and I’ll be glad to [12] answer it. 
[13] Q. All you have to do is say you don’t 
1141 recall. 
1151 A. I don’t recall. 
1161 Q. Do you recall whether you testified 
In [17] the past that anything longer than 
30 seconds is [le] severe prolonged 
bradycardia? 
1191 MR. SERPE: Objection, improper 
(201 impeachment. 
[21] THE WITNESS: 1 don’t recall. 
[22] Q. (By Mr. Weisbrod) Is it true, Doc- 
tor, [n] that anything longer than 30 sec- 
onds is severe 1241 prolonged bradycar- 
d ia? 
[25] A. It depends on the situation and 
the host 
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[ t ]  and what problem it is. 
[2] Q. Did you testify in the past that se- 
vere [3] prolonged bradycardia would be 
below 40? 
[4] A. I don’t recall. 
[5] MR. SERPE: Same objection, im- 
proper [6] impeachment. 
[7] Q. (By Mr. Weisbrod) Is that true that 
[8] severe prolonged bradycardia would 
be below 40? 
[SI A. What situation and what host 
and what are [ io ]  you talking about, Mr. 
Weisbrod? 
[rr] Q. I’m referring to your testimony, 
Doctor. 1121 You can’t remember? 
(131 A. Why don’t you show it to me 
and let’s 1141 take it in context. 
[15] MR. SERPE: He doesn’t want to do 
that. 
1161 THE WITNESS: I know he doesn’t 
want to [ 171 do it. 
[le] Q. (By Mr. Weisbrod) I am going to 
show it [ls] to you when you are on the 
witness stand. 
[m] A. I can’t wait. 
(211 Q. Neither can I. Now, Doctor, have 
you [22] testified in the past that in two to 
eight minutes [n] without a heart beat 
brain damage will occur? 
[24] MR. SERPE: Objection, improper 
[25] impeachment. You can answer. 
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[I] THE WITNESS: 1 can’t recall. But if 
you [2] will show it to me, Mr. Weisbrod. 
You have a great [3] propensity for mis- 
representing the words. 
[4] MR. WEISBROD: I object to the [5] 
unresponsiveness. 
161 Q. (By Mr. Weisbrod) Is it true, Doc- 
tor, [7] that in two to eight minutes without 
a heart beat [e] brain damage will occur? 
[SI MR. SERPE: Objection, the question 
is (io] vague, not enough specifics given. 
I111 M E  WITNESS: i just don’t recall. 
(121 Q. (By Mr. Weisbrod) You don’t recall 
[13] whether that is true or not? 

Affiliated Reporters 

[14] A. I thought you asked me if I testi- 
fied - 
[15] Q. No, [’asked you if it is true that in 
two 1161 to eight minutes without a heart 
beat brain damage 1171 will occur. 
[le] A. Sure, it can if the appropriate 
situation [ls] is there, the appropriate 
laboratory studies to [x)] document 
that, and appropriate amount of dam- 
age as a [21] result of that is the case, 

1221 Q. In fact, it can OCCUF in two and a 
hatf [n] to four to five minutes; is that 
right? And let me [24] make that clear. In 
two and a ha# to four or five (251 minutes 
without a heart beat brain damage can oc- 
cur. 

sure. 
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[l] MR. SERPE: Objection, the question 
is [2] vague and overbroad. It is not spe- 
cific to a [3] specific set of circumstances 
or patient, improper [4] hypothetical. 
[5] THE WITNESS: Are you asking me if 
I [6] testiied to that or is that true? 
171 MR. SERPE: He’s asking you if that 
is [e] true. He is not asking you about tes- 
ti m o ny , 
[SI THE WITNESS: It is possible if the 
[lo] appropriite situation, given the ap- 
propriate facts, [I 11 and in the appropriate 
clinical situation. 
(121 Q. (By Mr. Weisbrod) Do you know 
how long [13] the child in this case went 
without a heart beat at [14 Doctor’s Hos- 
pital? 
(151 MR. SERPE: Objection, assumes 
facts not [ls] in evidence, assumes there 
was never a heart beat. 
[17] THE WITNESS: No, I don’t know. It 
is [le] not documented. Certainly the 
blood gases would not [lS] support the 
fact that there was any absent pulse. 
[m] Q. (By Mr. Weisbrod) If there’s no 
pulse - [21] are you drawing a distinction 
between a pulse and a [22] heart beat? 
[a] A. I’m trying to answer your ques- 
tion. 
[24] Q. I’m asking you, can you draw a 
[25] distinction between a pulse and a 
heart beat? 
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[I] MR. SERPE: I object it has already 
been [2] asked and answered. 
[3] Q. (By Mr. Weisbrod) Are you saying 
when [4] there is a zero pulse that you still 
think there is a [5] heart beat? 
[6] A. Why don’t put the camera on 
him. We are [7] having a tag team 
match here with the attorneys. Go [e] 
ahead. 
[SI Q. You don’t like the fact that I’m be- 
ing [lo] helped by my associate? 
Ill] A. I don’t think that’s the way you 
conduct 1121 depositions. Aren’t you 
supposed to do the [13] deposition? 
Are you not able to, Mr. Weisbrod? 

1141 Q. I’m surprised in the many deposi- 
tions (151 you’ve done, more than I have, 
you’ve never seen [ls] anybody else in 
those depositions have anybody help [I71 
them? 
[le) A. Why don’t you testify to how 
many [ls] depositions you’ve been in 
since you say it is more [m] than I have. 
[21 J Q. I say you’ve been in more than I 
have. 
[22] A. How do you know that? How 
many have you [n] been in? 
1241 Q. I don’t think I’ve been In five hun- 
dred [25] like you have. 
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[1] A. Where do you get five hundred? 
(21 Q. I think I’ve only been in 400 proba- 

(31 MR. SERPE: Ask another question, 
[4] Mr. Weisbrod. 
[5] Q. (By Mr. Weisbrod) What is an api- 
cal [6] pulse, Doctor? 
[7] A. I guess it is a pulse at the apex 
of the [e] heart. 
[SI Q. Is there a difference between that 
and a [lo] heart beat? 
[ll] A. Probably not. 
1121 Q. If there is no apical pulse, there is 
no (131 heart beat? 
[14] A. It depends on the person and 
the whole [15] set of situations. In a 
small baby feeling pulses [16] and lis- 
tening can sometimes be difficult. 
Here it 1171 says no pulse present. It 
doesn’t say apical pulse, [le] does it? 
1191 Q. You can read. 
[a] A. I know. I read. You are talking 
about [21] apical pulse. 
[22] Q. Actually it does say apical pulse. 
(231 A. Not at 4:OO o’clock it doesn’t. 
[24] MR. SERPE: There’s two sets of 
records. 
[25] Q. (By Mr. Weisbrod) At 4:15 what 
does it 
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(11 give for the apical pulse? 
[2] A. I don’t have a 4:15 on here. I 
have (31 4:20. 
141 Q. At 4:15 it says apical pulse 100. 
(51 A. My record says 4:20, Mr. Weis- 
bord. Do 161 you want to show me what 
you’re reading? 
[7] DR. O’DELL: There are two sets of 
[a] nurses’ notes that cover the same time 
period. 
[SI THE WITNESS: Which set are you 
looking [lo] at? 
(111 MR. WEISBROD: This isn’t going to 
get us 1121 anywhere. Forget about that. 
Let’s ask something [13] else. 
[14] Q. (By Mr. Weisbrod) Let’s go on to 
the [15] blood gas, Just tell me on the 
blood gases, Doctor, 1161 whether or not 
you view those btood gases that were [17] 
in Doctor’s Hospital as being consistent 
with [le] respiratory and metabolic acido- 

bly. 
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sis? 
[19] A. I do not. I’m sorry, maybe I 
should ask [m] you which one you are 
talking about. 
[21] Q. First one. 
I221 A. First one has a mild respiratory 
[a] component with the PC02 is 
slightly elevated, but [24] there is cer- 
tainly no metabolic component, and 
there 1251 is certainly a normal pH. 
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111 MR. SERPE: First one you a& talk- 
ing [2] about, the one at the top of the 
page. 
[3] THE WITNESS: No, I’m talking about 

[4] Q. (By MP. Weisbrod) Let’s make 
sure we’ve [5] got it right. 7.21 pH, PC02 
of 59, PO2 of 49? 
[6] A. Correct. 
[7] Q. Base excess of minus 5.5? 
[e] A. RigM. 
[9] Q. You interpret that as a mild respi- 
ratory [lo] acidosis? 
[ill A. Correct. 
(121 Q. With no metabolic acidosis? 
[13] A. NO. 
(141 Q. And no hypoxemia? 
[15] A. Well, it’s very, very borderline. 
[16] Usually below 50, so it is 49. Mild, 
very mild. 
[17] Q, Fine, Doctor. How would you in- 
terpret [re] the next blood gas? 
1191 A. Perfectly normal. 
[a] Q. Let’s make sure we’ve go,t the 
same one. 
[21] MR. SERPE: 7.36, 35, 424, 20, that 
one. 
[22] MR. WEISBROD: Right, with a minus 
4.2. 
[a] MR. SERPE: Right. 
[24] Q. (By Mr. Weisbrod) What‘s the oxy- 

- 

gen [25] saturation at that time? 
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[11 A. 98 percent: 
[2] Q. What’s the oxygen saturation on 
the other [3] one? 
[4] A.76. 
[5] Q. Was sodium bicarbonate given 
right before [6] that, right before the sec- 
ond blood gas, Doctor? 
[7] A. What difference would it make 

[8] Q. I’m going to ask you that. 
191 A. I can’t - I would have to go back 
and [lo] look at the order sheet, I don’t 
know. 
[lt] Q. Let’s assume sodium bicarbonate 
was given [12] right before that blood gas, 
Do you have an opinion [13] as to whether 
or not that makes any difference in how 
(141 you would interpret the blood gas, 
Doctor? 
[15] A. Yes, it probably would make 
very little [l6] difference. 
[17] Q. Very little or no difference? 

anyway? 

I181 A. Very little. 
[is] Q. What little difference would it 
make? 
[m] A. I don’t know, it usually doesn’t 
make any [21] difference immediately. 
[E] Q. Doesn’t make any difference im- 
mediately? 
[n] A. Right. 
[24] Q. Does it make a difference some 
point down [25] the road? 
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[l) A. It may, depends on how much, 
what [2] situation, what’s the cause of 
the problem. 
[3] Q. When you talk about immediately, 
what 141 time frame are you talking about? 
[5] A. I’m talking about within min- 
utes. 
[SI Q. Did you know that sodium bicar- 
bonate was [7] given 30 minutes before 
the blood gas was drawn? 
[e] A. Yes. I mean, I do now. I didn’t 
realize [9] what time. 
[lo] Q. That’s a long enough time period 
for it [I 1 j to make a difference, isn’t it, Doc- 
tor? 
[12] A. Yes, but tell me what difference 
it [ 131 makes. 
[14] Q. I’m asking you. 
[15] A. I don’t see much difference. 
You still [16] have normal pHs, you have 
normal - 
[17] Q. All you’ve got to do is tell me the 
[18] sodium bicarbonate in your opinion 
doesn’t make any [19] difference. 
[m] A. It didn’t make any difference. 
(211 Q. Thank you. 
[z] MR. SERPE: We are rolling now. 
(23) THE WITNESS: He’s only got five 
minutes, [24] that’s why. 
[25] Q. (By Mr. Weisbrod) Did the 
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[I] cytomegalovirus play a role in this 
case, Doctor? 
[2] A. I don’t know. 
[3] Q. Why don’t you know? 
141 A. I don’t know. I don’t really have 
an (51 opinion. 
[s] Q. You don’t have an opinion one 
way or [7] another as to whether the child 
did or didn’t have [s]  cytomegalovirus? 
(91 A. No, I don’t. 
[lo] Q. Is there any evidence in the record 
that [i 1 1  would demonstrate the child had 
a cytomegalovirus? 
[12] A. No. 
[13] Q. Is there any evidence in the record 
that [14] demonstrates the child did not 
have a [15] cytomegalovirus? 
[16] A. NO. 
[17] Q. How about the laboratory reports? 
[16] A. How about them? 
[19] Q. Don’t they demonstrate the child 
didn’t [m] have a cytomegalovirus? 
[21] A. Which laboratory reports? 
[22] Q. Ones that were done in the tertiary 

care [a] center. 
[24] A. Which one was that? 
[25] Q. I thought you reviewed these 
records. 

Page 164 
[l] A. I did review them. 
[2] Q. You reviewed them more than me. 
[3] A. Oh, realty? You’ll have to tell 
me how [4] much you reviewed them. 
[5] Q. You are giving testimony on them. 
You (61 are charging money for it. You did 
a thorough job [7] reviewing these 
records. 
[SI MR. SERPE: Objection to the side- 
bar. [9] Ask a question. 
[io] THE WITNESS: What‘s your ques- 
tion, [ r r ]  Mr. Weisbrod? Do you want to 
know how much time I [12] spent versus 
yours or whai? 
[13] Q. (By Mr. Weisbrod) Do you know 
what [14] hospital this child went to after 
the child was [15] transferred from Doc- 
tors Hospital to Spring Branch [16] Hospi- 
tal? 
(171 A. Texas Children’s Hospital. 
[is] Q. Okay. Doctor, atTexas Children’s 
I191 Hospital were there laboratory resutts 
that would [m] Pule out the cy- 
tomegalovirus virus? 
[21] A. Which ones did you have in 
mind? 
1221 Q. Doctor, I’m asking you were there 
any. [n] Do you even know what they 
were? Have you reviewed [24] those? 
[25] A. Yes, I have, Mr. Weisbrod. 
There’s a lot 
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111 of records in this case. 
121 Q. Wasn’t there a CMV urine culture 
that was [3] negative? 
[4] MR. SERPE: Objection, records 
speak for [5] themselves. Why don’t you 
show it to him. 
[6] THE WITNESS: That doesn’t ex- 
clude a CMV [7] infection. You should 
know that. 
[a] Q. (By Mr. Weisbrod) You don’t think 
that [9] excludes a CMV infection? 
[io] A. No, it doesn’t. 
[ill Q. Why? 
[12] A. Why? Because CMV occurs 
with negative [13] urine cultures. You 
don’t get it in the urine all [14] the time. 
[15] Q. Is there anything, Doctor, in the 
record (161 that would support a CMV b e  
ing present? 
[17] A. I’ve already told I really don’t 
have an [la] opinion on that. 
[19] Q. How about TORCH TITERS? 
[m] A. What about TORCH TITERS? 
1211 Q. Does that rule out a cy- 
tomegalovirus? 
[22] A. No. 
[23] Q. Why not? 
[24] A. Because it doesn’t clinically. 
[25] Q. What about viral cultures? 
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[ l ]  A. What about them? 
[2] Q. Does that rule out a cy- 
tomegalovirus? 
[3] A. NO. 
141 Q. What about negative TORCH 
TITERS, [5] negative viral cultures, and a 
negative urine culture [SI all taken to- 
gether, doesn’t that rule out a [7] cy- 
tomegalovirus? 
[a] A. No, it doesn’t unfortunately, 191 
Mr. Weisbrod. 
[ io] Q. What evidence is there for a [ l l ]  
cytomegalovirus? 
(121 MR. SERPE: objection, asked and 
[ 131 answered, 
[14] THE WITNESS: I can’t answer it any 
[15] differently. 
[16] Q. (By Mr. Weisbrod) You don’t know 
of any, 1171 do you? 
[ la] MR. SERPE: Objection, asked and 
[ 191 answered. 
[m] THE WITNESS: I don’t have an opin- 
ion. 
(211 €2. (By Mr. Weisbrod) You don’t have 
an [ z ]  opinion as to whether there is any 
evidence for (231 cytomegalovirus? 
[24] A. No, I don’t have any opinion - 
[25] Q. What is the most likely cause of 
this 
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[ l ]  child’s damage, cytomegalovirus or 
some kind of [2] organizational defect that 
occurred in the brain in (31 the third 
trimester of pregnancy? 
[4] A. CMV can be a cause of that or at 
least [5] related to that as an infection, 
so whether that [6] occurred I have no 
idea. 
[7] Q. Is that what you think the cause of 
the [e] organizational problem in the brain 
in the third [9] trimester was? 
[ lo] A. No. 
[ l l ]  MR. SERPE: Objection, asked and 
[ 121 answered, 
(131 THE WITNESS: I don’t know what 
the cause [14] of it is. 
1151 Q. (By Mr. Weisbrod) Do you have 
any [16] opinion as to what the cause of it 
was at all? 
[17] A. No, as usually in many cases 
like this we [la] don’t. 
[19] Q. Do you have any evidence of any 
kind of [m ]  infection that you can think of 
that would have (211 caused it? 
[E] A. Most of those 90 percent plus 
are silent. 
1231 Q. So basicalty the only thing you 
have to [24] base your opinion on is the 
subsequent course of the [25] child? 
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[1] MR. SERPE: Objection, misstates 
what he 121 said earlier. He’s talked about 
an the Information [3] that’s gone into his 
opinions. 
141 THE WITNESS: It’s time to walk. 

[5] Q. (By Mr. Weisbrod) I just want to 
get [6] this straight. The main reason why 
you think there’s 171 an organizational de- 
fect that occurred in the third [e] trimester 
of the pregnancy is the subsequent 
course [9] of the child, right? 
[ lo] A. No. 
[ l l ]  Q. There’s nothing that occurred in 
the [12] third trimester of pregnancy that 
you can point to [13] that supports your 
opinion, is there? 
[14] A. No. That’s usually the case. 
[15] Q. Okay. So the only thing that sup- 
ports [16] your opinion is the subsequent 
course of the child, [17] right? 
[re] A. The presentation, iaboratory 
studies, [19] physical examination, test- 
ing, yes, all of those if (201 that’s what 
you are including. 
[21] Q. Okay. 
[22] A. Fine, no problem. 
1231 Q. Do children that have organiza- 
tional [24] problems in the third trimester 
as a result of that [25] have a diagnosis of 
hypoxic cardiomyopathy3 
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[ l ]  A. Depends on what happened to 
them [2] postnatal period whether it 
was related to that or [a$ not. Could be 
or couldn’t be. 
[4] Q. Do organizational problems in the 
third 151 trimester in general cause hypoxic 
cardiomyopathy? 
[6] A. NO. 
[7] Q. Do they cause hypoxic en- 
cephalopathies? 
[e] A. Does what? 
(91 Q. Organizational problems in the 
third [lo] trimester of pregnancy. 
[11] A. No. There is no evidence this 
child has [12] a hypoxic and ischemic 
encephalopathy as was said by [13] the 
treating neurologist. 
[14] Q. Does the discharge summary at- 
tached by [15] Children’s Hospital list as 
part of their diagnosis a [16] hypoxic car- 
diomyopathy? 
[17] A. I believe it does. 
[ la ]  Q. Does it list a hypoxic en- 
cephalopathy? 
[19] A. Sure, that can be presumed di- 
agnosis at 1201 any time. Many people 
do that. 
[21] Q. And it is your testimony those di- 
agnoses [22] are wrong, correct? 
1231 A. It is my testimony that the evi- 
dence, the [24] clinical features, and the 
examination of the child 1251 does not 
support that diagnosis, which is not 
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[1] unusual, by the way. 
[2] Q. Is there any treating physician, 
Doctor, [3] anywhere at any time in these 
records that came to [4] the same conclu- 
sion you did and that was that the [5] etiol- 
ogy of this child’s problems was some 

kind of [SI third trimester organizational 
defect in the brain? [7] Did you find that 
anywhere in the records? 
[a] A. No, I don’t think anybody - 
there’s not [9] many of them other than 
a few of them that’s had the [ lo ]  oppor- 
tunity to see all the records and subse- 
quent [ l  11 follow-ups. I don’t know the 
answer to that. 
[12] Q. None of the other hospital admin- 
istrators [13] came to that conclusion, did 
they? 
(141 A. No, nor the llawyers in this, [15] 
Mr. Weisbrod. 
[16] Q. Is your quote, ’Mobile Infirmary 
[17] employees do what they love, love 
what they do, and [ la]  uttimately deliver 
more than they promise”? 

[a] (Deposition Exhibit No. 7 marked.) 
[21] Q. (By Mr. Weisbrod) Would this 
also, this [22] slogan, also sum up what 
you do when you are engaged [a] as a 
defense expert in cases like this, you do 
what [24] you love, you love what you do, 
and you uttimately (251 deliver more than 

[19] A. Sure. 

you promise? Would that be a good 
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[1] motto for you to go by in your testii- 
ing, Doctor? 
[2] MR. SERPE: Objection, argumenta- 
bivo. 
[3] THE WITNESS: I don’t think I need to 
[4] respond to that, Mr. Weisbrod. 
[5] Q. (By Mr. Weisbrod) That is, what 
we’ve 161 marked as Exhibit 1, a piece of 
information from the [7] the hospital that 
you administer, is it not, Doctor? 
[a] A. That’s absolutely right. 
[9] Q. And it does cite that quote as be- 
ing your [ lo] quote as hospital administra- 
tor; is that correct? 
[ 1 11 A. Absolutely. That’s what our em- 
ployees [12] do. 
[13] Q. And is this the - 
[ 141 (Deposition Exhibit 2 marked.) 
1151 Q. (By Mr. Weisbrod) Is this the quar- 
terly [16] magazine that your hospital puts 
out, Doctor? 
[17] A. I believe it is. 
[le] Q. Does it have a nice picture of you 
in 1191 there? 
[m] A. I don’t know whether it is or not. 
[21] DR. O’DELL: Refer to page 7. 
[22] THE WITNESS: It is a quarterly, so 
we [a] have a number of these. 
[24] THE WITNESS: Yes, I think that’s a 
nice (251 picture. I like it. 

[ r ]  MR. WEISBROD: I’m going to take a 
quick [2] break and go to restroom. I’m 
almost finished. I (31 may have five or 10 
minutes after I go to the [4] restroom. 
[5] (Recess.) 
[6] Q. (By Mr. Weisbrod) Doctor, do you 
have [7] any additional opinions that you 
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haven’t given us [a] with regard to the cau- 
sation of the Cortes child’s [9] problems? 
[io] MR. SERPE: I need to object to that 
as [11] overbroad. I think the doctor has 
given you [12] testimony about that, and 
the question is too broad. 
(131 MR. WEISBROD: I want to make 
sure we’ve [14] got all his opinions. 
[15] THE WITNESS: I can’t anticipate 
what you [16] are going to ask, Mr. Weis- 
brod, and you know that. [17] I’ve given 
you the answers to the best of my ability. 
[ le] Q. (By Mr. Weisbrod) Have you given 
me I191 every opinion that you currently 
have formulated with [ a ]  regard to the 
causation of the Cortes child’s [21] prob- 
lem? Have we discussed those? 
I221 MR. SERPE: I’ve got to object to that 
as [n] being too broad. 
1241 Q. (By Mr. Weisbrod) Go on. 
1251 A. Go on what? That’s the same 
answer I 

[l] just gave you. 
€21 Q. Have you given me every opinion 
that you [3] can think of right now that r e  
lates to the causation [4] of the Cortes 
child’s problems? 
151 MR. SERPE: Same objection. 
[6] THE WITNESS: In general without 
any [7] specific questions I can’t tell you 
what I would [a] respond to. 
[9] Q. (By Mr. Weisbrod) Fine. If you [lo] 
formulate additional opinions with regard 
to the [ l l ]  causation of the Cortes child’s 
problem or any other [12] aspect that you 
intend to testify to as an expert [13] wit- 
ness in this case, I trust that you will inform 
[14] Mr. Serpe. Will you do that, for us? 
[15] A. Absolutely. 
(16) Q. And that Mr. Serpe will in turn in- 
form me [17] so that I will have a chance to 
ask you additional [ le] deposition ‘testi- 
mony. 
1191 MR. SERPE: That’s not a question to 
[m] Dr. Chalhub, it is a question to me, 
and as I told [21] you before, when i asked 
you for that same courtesy I [22] got some 
convoluted and vague answer, and I will 
find [ n ]  that answer and mail it to you so 
we can all have the [24] same agreements. 
1251 Q. (By Mr. Weisbrod) Is it correct 
you’ve 
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[ l ]  produced nothing here today in re- 
sponse to the duces [2] tecum with the d e  
position notice that you were served [3] 
with other than the medical records in this 
case, [4] depositions that you were sup- 
plied in this case, and [5] correspondence 
from Mr. Serpe? 
[6] A. I supplied what I had in re- 
sponse to the 171 subpoena. I pon’t 
have the other things that you [a] asked 
for. 
[SI MR. SERPE: Subject to the objec- 
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tions we [lo] filed with the court. 
[r 11 Q. (By Mr. Weisbrod) Can we just get 
this (121 straight, that you didn’t produce 
anything other here [13] than records, d e  
positions and correspondence, [14] 
records - medical records, depositions 
and [15] correspondence, nothing else 
has been produced? 
[16] THE WITNESS: No, I complied with 
the [17] subpoena. 
[ la]  Q. (By Mr. Weisbrod) Let me just 
make sure [19] we’ve got a clear record. 
Nothing has been produced [m] here to- 
day in response to the subpoena other 
than [ a ]  medical records of this child, d e  
positions in this [ a ]  case, and correspon- 
dence between Mr. Serpe’s office [ n ]  and 
the doctor; is that correct? 
[24] MR. SERPE: He’s got a box of docu- 
ments. [25] We can go through them one 
by one. I think there may 
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[l] be more than in there that. 
121 MR. WEISBROD: You tell me if there 
is 131 anything more in there than that b e  
cause l want to 141 know. 
[5] MR. SERPE: What did you say - 
[SI MR. WEISBROD: Medical records, 
[7] depositions, and correspondence. 
[a] THE WITNESS: I have all of your is] 
subpoenas and your slander if that’s what 
you want. 
[ lo] MR. SERPE: The correspondence 
you’ve [ i l l  written in the case, copy of 
medical evaluations in [12] the file. 
[13] MR. WEISBROD: That’s a medical 
report. 
[14] THE WITNESS: That’s his job, John. 
[15] MR. SERPE: There’s a copy of your 
latest I161 petition. 
1171 Q. (By Mr. Weisbrod) Other than 
pleadings, [ la] expert reports, medical 
records, depositions, and [19] correspon- 
dence, nothing else has been produced 
today; [m] is that correct? 
(211 A. Correct. 
(221 Q. If I give you a list I have of over a 
I231 hundred deposition that you‘ve given, 
would you keep [24] it and maintain it and 
give it to other plaintiff’s [25] attorneys, 
Doctor? 
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[ l ]  MR. SERPE: Objection. Doctor, you 
don’t [2] need to answer that. It is absurd. 
[3] THE WITNESS: I thought you said it 
was [4] five hundred. 
[5] MR. WEiSBROD: I said I only have a 
list [6] of a hundred, over a hundred. 
[7] THE WITNESS: I see. So you were 
grossly [a] in error; is that correct? 
191 MR. WEISBROD: No, Doctor, you 
are [ lo]  misrepresenting what the previ- 
ous conversation was. [11] You have 
given five hundred. 
1121 THE WITNESS: Really. 
t131 MR. SERPE: Objection to sidebar. 

Ask [14] another question. 
(151 Q. (By Mr. Weisbrod) You can’t tell 
me how I161 much money you’ve made 
giving medical malpractice [17] testimony 
and reviewing medical malpractice [ la]  
depositions, and when I say testimony I 
mean both in [19] trial and in deposition, in 
year 1987, can you, [m]  Doctor? 
(211 A. No, I certainly can’t recall that 
far 1221 back. 
[ a ]  Q. And you can’t tell me that with r e  
gard to [24] 1988, correct? 
[25] A. Correct. 
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111 Q. You can’t tell me that with regard 
to [2] 1989, correct? 
[3] A. Correct. 
[4] Q. You can’t tell me that with regard 
to (51 19907 

171 Q. You can’t tell me that with regard 
to [8] 1991, correct? 
[GI A. Correct. 
[ io] Q. You can’t tell me that with regard 
to [ 111 4 %2, correct? 
(121 A. Correct. 
[13] Q. You can’t tell me that so far this 
year, [ 141 correct? 
[ 151 A. Perhaps in 1992 it was less than 
[ l6] $lOO,OOO. 
[17] Q. Can you give me a specific 
amount? 
[ la]  A. No, there’s no way for me to tell 
you [19] that. 
[ a ]  Q. Can you tell me how much money 
in each of [21] those years you received 
on checks that had St. Paul [22] Insurance 
Company’s name on them, they were 
drawn on [n] St. Paul’s accounts? 
[24] A. NO. 
(251 Q. Could you tell me for any of those 
Years 
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[1] how much you received that was 
drawn off St. Paul’s 121 accounts? 
[3] A. NO. 
[4] Q. Now, did you testify previously 
that you [5] used to keep all of your 
records including your 1099s [6] for three 
years after your accountants give them 
back [7] to you? 
[a] MR. SERPE: Objection, that mis- 
states his [9] earlier testimony. 
[ io]  Q. (By Mr. Weisbrod) You tesdfiecr to 
that [ l i ]  in previous depositions in previ- 
ous years? 
[12] A. If you could show it to me. I 
mean, I [13] can’t remember. 
[I41 MR. SERPE: Objection, improper 
[I51 impeachment. 
1161 THE WITNESS: I don’t recall. 
1171 Q. (By Mr. Weisbrod) Assuming 
you’ve [18] testified to that, when did YOU 
change your habits? 
[19] A. I don’t know, Mr. Weisbrod. 
I201 Q. Do you even know whether or not 

[6] A. Correct. 
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au CORTES VS. 
you have [21] records that you‘ve main- 
tained for three years that (221 would indi- 
cate the same information as your 1099s 
(23) would have indicated? 
1241 A. No. I keep receipts and docu- 
mentation of 1251 charity things and 
things I’m supposed to. 1099s 
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[l] are not required by anybody to 
keep, so I don’t keep [2] them. 
[3] Q. Do you keep receipts and docu- 
mentation of [4] the earnings you’ve had 
from sources for medical [5] malpractice 
testifying and review? 
[6] A. They are reported in my income 
tax [7] return. 
[e] Q. What if you have an audit by the 
IRS? [g] What back-up do you have to 
support what you [lo] reported? 
[li] MR. SERPE: Objection. Doctor, you 
don’t [12] need to answer that question. 
(13) Q. (By MI. Weisbrod) Do you know? 
[14] A. That’s realty not of your con- 
cern, [15] Mr. Weisbrod, what I do with 
my personal finances. 
1161 Q. It is a question that I want an an- 
swer 1171 to. 

I191 Q. You don’t have any back-up r e  
ceipts in [20] case you are audited by the 
IRS? 
I211 A. It is none of your business what 
I do. 
I221 Q. You refuse to answer the ques- 
tion? 
(231 A.Yes. 
[24] Q. So, in other words, it is possible 
you I251 have back-up receipts that would 

[ 181 A. That’s tough. 
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1211 Q. YOU don’t know? [a] THE WITNESS: Reserve mine 

show, in your 
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(11 possession, how much money you r e  
ceive from insurers [2] such as St. Paul 
Insurance Company in each specific [3] 
year for the last three years, correct? 
[4] A. No, I do not have that. 
(51 Q. You would have receipts and ln- 
formation [6] in your possession that 
would show how much money f7] you’ve 
made on malpractice testimony and re- 
view for (81 each of the last three years, 
correct? 
[9] A. No, it is in my income tax return. 
[lo] Q. So your accountant would have 
some [rr] information as to how much of 
your income tax return [12] report is based 
on that kind of testimony or work, 1131 cor- 
rect? 
I141 A. No, I have my returns. They are 
my [IS] property, not my accountant’s 
P”PertY. 
[16] Q. Will your retums tell us how much 
you (171 made from medical malpractice 
testimony and review? 
[le] A. It would be included probably in 
a sum, [191 but I don’t know whether it 
separates it out, I don’t (201 believe so. 

i22j A. No, I know. I don’t think it does. 
[n] Q. Do you expect to receive payment 
’tom the [24] St. Paul Insurance Company 
3n cases you are involved [25] in the rest 
Df this year? 

Page 181 
[i] A. No. 
[2] Q. No? 
[3] A. I’ve told you that for the last 
three (41 hours, Mr. Weisbrod. 
(51 Q. You don’t expect in tk course of 
this [SI year you are going to receive any 
more checks drawn [7] off St. Paul Insur- 
ance Company accounts? 
[e] A. The majority of those would be 
from 191 lawyers. How they do their re- 
imbursement is up to [lo] them. 
[ill Q. I’m not asking you whether you 
are going [12] to get it in the mail from a 
lawyer or whether you [13] are going to get 
it in the mail from St, Paul. I’m (14) asking 
you whether in the rest of this year you are 
[15] going to get checks drawn on St. Paul 
accounts made [16] out to you. 
[17] A. I don’t know that. Why don’t 
you ask (181 St. Paul‘s. 
[ 191 Q. Do you have any expectation? 
[xt] A. If it is a St. Paul’s case, in all [21] 
probability it will still come from the 

[22] Q. It will be drawn on a check with St. 

[n] A. No, it won’t. 
[24] MR. SERPE: Calls for speculation, 

lawyer. 

- 

[25] argumentative. 
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11) THE WITNESS: Why do you keep 
asking that [2] question? Because you 
don’t seem to understand. 
[3] Q. (By Mr. Weisbrod) Have you in- 
structed [4] defense attorneys to launder 
money from St. Paul (5J Insurance Com- 
pany, run it through their account, and (61 
write you a separate check from a law firm 
account? 
[7] MR. SERPE: You don’t need to an- 
swer [SI that. It is just badgering you. 
[9] Q. (By Mr. Weisbrod) Have you done 
that? 
[io] A. No. 
I l l ]  Q. Now, on the videotape that you 
did for [12] St. Paul Insurance Company, 
did you discuss the fact [ 131 that there is a 
correlation between the age of the [14] in- 
fant and the amount of depravation of oxy- 
gen that [15] is necessary to get brain 
damage? 
1161 A. No, that’s - that tape is five 
years [17] ago, six years ago. I can’t tell 
you that. A lot of [le] things have 
changed over that time too. 
[19] MR. WEiSBROD: I’m finished. 
[20] MS. VASSALLO: Reserve my ques- 
tions. 
[21] MR. CARRABBA: Reserve mine. 

(231 (Proceedings adjourned.) 
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