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[1] PROCEEDINGS
[2] MR. WEISBROD: Taken pursuantto
the [3]rules. We will agree to waive the
20-day signature [4] requirement. An un-
signed copy can be used attime of [5] any
hearing or trial if a signed copy is not [6]
available. Otherwise pursuantto rules. Is
that [7Jagreeable?
[8] MR.SERPE: Fine.
[9) MR, CARRABBA: Are we going to
have [lo]anything on objections? One
objectionfor all?
{11} MR. SERPE: Yes, one objection for
all, [12] canwe agreeto that?
[13] MR. WEISBROD: Sure. No problem.
[14] (Noomissions.)
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[1] ELIAS G.CHALHUB, M.D., [2}he wit-
ness hereinbefore named, beingfirst duly
[3] cautioned and sworn to testify the
truth, the whole [4] truth and nothing but
the truth, testified under [5] oath as fol-
lows:
[61 CROSS EXAMINATION [7] BY MR.
WEISBROD
{8] Q.Wouldyou stateyour namefor the
record, [9] please?
[10] A. Elias George Chalhub.
[11] Q. Dr. Chalhub, we could save a
whole lot of [12] time here today if you
would admit that you've {13] prostituted
yourself to the St. Paul Insurance [14}
Company as an expert witness in medical
malpractice {15} cases. Will you do that
for us?
[16] MR. SERPE: Hey, Les, | tell you
what, [17] you are going to start right off
being a jerk. [18] There's no reasonto do
that. You can come in here[18] and ask
the the doctor questions. That questionis
[margumentative and insulting and | re-
sent itand I[21] objectto it.
[22] MR. WEISBROD: Fine.
23] Q. (By Mr.Weisbrod) Willyou answer
the {24] question, Doctor?
[25] A. Itake great offenseto that accu-
sation,

[2] A. Sure.
[31 Q. Continuingon page 83 inthis de-
position, [4}you were asked, *How many
St. Paul cases haveyou [5] reviewedinthe
lastyear would you say?' [6]Your answer,
"Again, they are very few. They {7} are
usuallythrough an attorney.” {8] Question,
"You don't have any idea as to how [g}
many?" [10] Answer, "No, I don't." [11]
Question, "You say very few, canyou tell,
put a [12] number on a very few and tell
me what you mean by [13] that?" [14] An-
swer, "No. Ofthe seven, eight, or ninethat
[15] I might review eachyear, perhaps one
will be." [16] Was that your testimony, sir?
[17] A. Of the ones that | was aware of
and could 18] identify, yes.
[19] Q.Was that your testimony as | read
mgr?
[21] A. It'swhat | said, Mr. Weisbrod.
[22] Q. Thattestimony was nottrue at the
time [23] itwas given, was it, Doctor?
[24] A. | believeitwas. You know, it is
hard [25] to go back and to recall the
entire exchange, but,
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[1] Mr. Weisbrod. It is untrue and un-
called for and {2} unprofessional.
{31 Q. Dr. Chalhub, will you admit for us
that [4jwe can save a lot of time here to-
day that you have [5] previously failed to
tell the truth under oath?
[6] MR. SERPE: Same objection, [7]ar-
gumentative.
[e] THEWITNESS: No. Again, thatis 9]
insultingand it's slander, Mr. Weisbrod.
[10] Q. (By Mr. Weisbrod) Okay. Doctor,
do you {11} remember having given your
testimony before in case [12] styled Travis
versus Hamby in which you were de-
posed [13] here in Mobile, Alabama, on
the 17thof March, 19877
[14] A. No, I don't remember.
(15] Q. Doctor, | want you if you will to
read[16] the excerptsfrom this deposition
on page - looksto {17] me like 88, and I'li
read itand ask you and hand it{18] to you
and ask you if I've read it correctly. The
[19] question to you is: "Have you ever
received any [20] payments from St.
Paul?" The answer is: 'Yes. The [21]
guestion, "Canyou give me an ideaas to
why, what [22] the purpose of the payment
was?" The answer, "lI've {23] had claims
managers ask me to review cases.” [24]
Question, "From St. Paul?" Answer, "Yes.'
Question, {25] "What kind of cases?" An-
swer. "Medical maloractice

Page 9
[1] yes, itwas true.
[21 Q. Doctor, haveyou ever seen a de-
position[3] df Sharon Manning, employee
of the 8t. Paul Insurance [4]Company,
taken insame case, Travis versus Hamby,
on 5] the 31st day of August, 19877
61 A. No.
[7] Q. You've never seenthis testimony,
Doctor?
8] A. No.
{81 Q. You're familiar, though, with this
[10] testimony, aren'tyou, Doctor?
[11] A. Well, Ithink a lot of people have
[12] referred to it, but I've not read it in
its entirety.
113] Q. You've read parts of it?
[14] A. No, I've been told parts of it.
[15] Q. You're aware that Ms. Manning
was [t6] employed at thattime by St. Paul
Fire and Insurance {17} Company as an
accounting manager, are you not, [18]
Doctor?
[19] A. No, I'm not.
[20] Q. Doctor,I'm goingto show you her
[21] deposition and refer you to page
that's been [22] highlighted here where
her answer is, when asked who |£3] are
you employed by, *I'm employed by St.
Paul Fire {24] and Marine InsuranceCom-
pany and title is accounting {25] man-
ager.”
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[1] cases." Did | read that correctly?
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[11 MR. SERPE: Obijection, document
speaks {2] for itseff. The doctor can read
it like you can and [3]l can, Mr. Weisbrod.
[4} THEWITNESS: Yes, yes.

[51 Q. (By Mr. Weisbrod) You're aware
that in [6]hat case a Judge Segell signed
an order on August [7] 28, 1987, requiring
St. Paul to produce a [8] representative

(2t4) 669-4080
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and have that representative produce {8}
any and all 1099 tax forms for the years
1980through [lo] 1987 for you, Dr. Gross-
man, and Leslie Johnsonof the [11] Leslie
Johnson Company; are you familiar with
that?

{12] A. I'm familiar with it as it relatesto
me, [13] yes.

{14] Q. You understood that there was
such an {15} order in that case at that
time?

[16] A. Yes.

{17} Q. You understandthat in this depo-
sition [re] that Ms. Manning gave in Au-
gust of 1987 she produced [19] what was
called the tax 1099 detailed activity list{20]
of S8t. Paul Insurance Company that
showed paymentsto {21] you?

[22] A. Yes,

{23] Q. And are you aware, Doctor, that
those [24] documents showed that there
were atotal of 60 claims [25] that St. Paul
Insurance Company gave you payment
on

1986were [9] for anything otherthanwork
on medical practice[10] claims, can you,
Doctof?

{11] MR. SERPE: Wait a minute, Doctor.
I'm {12] going to object to that question.
There are sidebar [13] remarks in part of it.
It is insulting, harassing, [14] and argu-
mentative.

[15] THE WITNESS: Yes, | can say that,
[16] Mr. Weisbrod.

[17] Q. (By Mr. Weisbrod) What proof do
you [18] have, Doctor, that you could
show to any judge or any {19] jury that
would demonstratethat the paymentsthat
[20] you receivedthat were testified to by
Ms. Manning {21] from St. Paul were for
something other than work on [22} medi-
cal malpractice cases?

[23] A. Well, I know my practicepattern
in 1986, [24] Mr. Weisbrod, what { did,
and | also know what those [25] num-
bers were in relation to amounts, and
they are not

Page 13

Page 11
[1] inthe year of 19867
(2] A. | don't think that's true, Mr.
Weisbrod.
[3] Q.Why don'tyou readthis question:
[4] Question, "So there is a total of 60
claims, 22 [5] and 381" [6] Answer, "Yes."
[7] Question, "So for the year 1986 Dr.
Chalhub (8] received payments on 60 dif-
ferent cases; is that {9] correct, by the St.
Paul Company?" [io] Answer, "'YesS."[11]
Isthat what it says, Doctor?
[12) MR. SERPE: Objection, the docu-
ment {13} speaksfor itself.
(14] THE WITNESS: Sure, that's what it
says. [15] If you look at the claims report,
which there are [16] numbers, there are
similar numbers. There are not 60 [17)
cases, and | don't know what they are for,
whether [18] they are for medical malprac-
tice, worker's comp, [19] requirements of

records or what. So the record of 60 [ &

cases in claims is nottrue.

[21] Q. (By Mr. Weisbrod) Well, Doctor,
what you [22] just testified to is nottrue, is
i?

[23] A. Ibelieve it istrue.

[24] Q. You didn't get any payment for
worker's {25] compensation cases from
St. Paul Insurance Company

(1] what | would charge in a medical
malpractice case, so [2] I think interms
of being absolute proof, | don't [3]
know what the numbers relate to, so |
can'ttell you, [4] but Ido know my prac-
tice pattern.

[5] Q. Doctor, assuming that one
doesn't want to [6] believe you, that you
don't have any credibility, [7] just assume
that for a moment, how would one go
about {8] proving that the 60 payments
that you received in[9] 1986from St. Paul
Insurance Company was for = that [10]
any of that was for something otherthana
medical [11] malpractice case?

[12] MR. SERPE: Doctor,you don't need
to [13] answerthat question. Itis insulting,
it is [14] ridiculous, and argumentative.
You arejust being[15] harassed here,and
you don't need to answer that [16] ques-
tion. 1 justtold him he didn't need to an-
| swer [17] it, Les.

[18] Q. (By Mr. Weisbrod) You under-
stand what [19] credibility is, don't you,
Doctor?

[20] A. | understand that, Mr. Weis-
brod, and {21} have a lot of credibility,
and | am absolutely [22] astonished at
your insutting remarks.

[23] Q. Doctor,you understandthat in our
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[1] that's included inthose payments, did
you?

[2] A. ldon't know because Ican'ttell
from [3] the numbers. But, yes, | do do
worker's comp as a [4] neurologist for
many insurance companies.

{5] Q. You've giventhat line before and
tried [6]to dance aroundthis before, Doc-
tor, and the truth of [7] the matter is that
you cannot say under oath that any [E] of
these payments that were referred to in

system[24] that it is not necessaryfor any-
one, ajudge or a[25] jury, to believe what
you say is true without any

Company made [e] to you were for any-
thing other than medical [9] malpractice
work?

[10] A. Inthe first place, St. Paul's did
not [11] make that to me, they made
them through lawyers, the {12] majority
of them, and inthe second place | have
no [13} way to go back and do that. |
would be happy to do [14] it if 1 could,
butthere is no way to do that. The |15}
numbers are there. | don't know what
they represent, [16] but Ican tell you my
practice pattern, and you will [17] have
to acceptthat. |1 know of no other way
to give [18] you that information.

[19] Q. Now, Doctor, you've usedthis line
many [ a ] times before about St. Paul not
making payments to {21} you, but being
made through lawyers. That's not [22}
true, is it, Boctof? The fact of the matteris
that [23] the checks you got are not off
lawyers's accounts, {24] the checks are off
accounts of St. Paul Insurance[25] Com-
pany; isn'tthat right?
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Il A. No-
[21 MR. SERPE: Wait a minute, Doctor.
| {3] object to the sidebar nature of that
guestionand it [4] is argumentative.
5] Q. (By Mr.Weisbrod) Is what you are
[6] telling me, Doctor, that the register that
8t. Paul [7] Insurance Company has on a
1099 list saying that the [e] money was
paid to you by St. Paul Insurance Com-
pany [8] is incorrect because the money
was actually paidto a [10] lawyer and the
lawyer paid itto you?
{1 1] MR. SERPE: Objection, that misrep-
resents {12] what the doctor just said.
[13] THE WITNESS: No, I didn't say that.
[14] Q. (By Mr. Weisbrod) The fact of the
matter [15] is that for all the money that's
listed on and is [16] testified to by Ms.
Manning in 1986 on St. Paul {17] forms,
you received those funds drawn off ac-
counts [18] from 8t. Paul Insurance Com-
pany; isn'tthat correct?
[19] A. Idon't know the answer to that.
[20] Q. Why don'tyou knowthe answerto
that, [21] Doctor?
[22] A. Why should 1 know the answer
to that, [23] Mr. Weisbrod?
[24] Q. Well, do you look at the checks
when you [25] depositthem?
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[1] additional proof or evidence; you un-
derstand that, [2] don't you?

[3] A. Sure.

[41 Q. Are you willing to give any addi-
tional [5] proof or evidence other than
your word that would in [6] any way
demonstrate, for instance,that 1986, all of
[7]1these paymentsthat St. Paul Insurance

Page 10to Page 16
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[1] A. Sure, but ltold you what | re-
ceived.
[21 Q. What you've told me is you don't
know.
[3] MR. SERPE: Objection, misrepre-
sents what [4] he said.
[5] THE WITNESS: No, I've told you
what the [6] patternis, okay, I've told you
the way 'm [7] reimbursed, and it is usu-
ally through attorneys, and [E] | don't
know what they do for their internal [9] ac-

(214) 669-4080
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counting or any insurance company or
how they {10} handle it.

{111 Q. (By Mr. Weisbrod) Doctor, the fact
of {12] the matter is allthe attorney does is
send you a [13] letter in an envelope con-
taining a check from the [14] St. Paul In-
surance Company, and they simply act as
[15] the conduit, the forwarding agent;
isn'tthat [16] correct, Doctor?

[17] A. No. How do you know what
other attorneys [la] do, Mr. Weisbrod?
That’s not what they do, as | [19] under-
stand it.

[20] Q. Can you demonstrate to us and
show us any {21} checksthatyou received
from law firms as opposed to [22] the St.
Paul Insurance Company, Doctor, that
were [23] St, Paul cases?

[24] A. A lot of the times | don’t know
who the [25] insurance company is, Mr.
Weisbrod. Now, | can’t

Page 17
[11 tell you, nor explain to you how they
do business.
[2] Q. Isn't that, Doctor, because you
don’t[3] want to know who the insurance
company is becauseyou [4] don’'t wantto
have to go through testimony like this?
[5] A. No, Mr. Weisbrod. I'm here to
tell you 6] and give you testimony or
give this court testimony [7] about this
case. ldon't really carewhat questions
[8] you ask. I'm happy to answer them
truthfully and [9] with a great deal of
credibility. Becauseyou are [10] insult-
ing, which you continueto be, doesn’t
make it[11} any easier.
[12] Q. Doctor, what you are telling me is
that {13} you can'’t possibly conceive of
yourself as being [14} biased becauseyou
receive in excess of $80,000 a [15] year
from St. Paul Insurance Company; is that
[16] correct?
[17] A. | am not biased, Mr. Weisbrod.
| have {18] never been biased, and the
facts support that.
[19] Q. And, Doctor, wouldn’t you agree
that it {20] wouldn’t matter whether the St.
Paul Insurance [21] Company paid you
$100,000 a year or $200,000 a year, [22]
that you stillwouldn’t consider yourself to
have any [23] bias or prejudice toward
anyone inthe case where you [24] testified
for St. Paul?
[25] MR. SERPE: Objection, argumenta-
tive.

what {8} you think, Mr. Weisbrod. I'm
tellingyouthe way 18] practice, my credi-
bility and my ethics, and I think [10} they
are the highest moral standards, and my
record [11] speaks for that.

[12] Q. (By Mr. Weisbrod) Doctor, you
have been [13] investigated before for wit-
ness tampering; is that [14] correct?

[15] A. No, that is incorrect.

[18] Q. You don't consider itwitness tam-
pering?

171 A. No, absolutely not.

[18] Q. You were investigated and asked
guestions [19] by a judge in a case in
which the allegationwas that [mM]youtold
a superior of a doctor that it could be {21}
dangerousto his reputation and standing
inthe {22) community to testify for a plain-
tiff ina malpractice [23]) case; isn’tthat cor-
rect?

[24] THE WITNESS: | had a conference
with a [25] friend of mine who is a physi-
cian at Universitv of

of bias if you receive large amounts [10] of
money like $80,000, $100,000, $200,000
for doing {11} medical practice reviews
andtestifying in [12] depositionsfrom one
insurance carrier? Could you [13] con-
ceive that someone else might think that
might[14] be - play some role inyour tes-
timony?

[15] MR. SERPE: Objection, calls for [16]
speculation.

{17) THEWITNESS: | can't=

{18] MR. SERPE: Improper question.
[19] THE WITNESS: Right. | can’'t begin
to [20] interpretwhat anybody else would
think about {21] anything, Mr. Weisbrod. |
think what has to occur as [22] it does in
medicine s it is based on what the facts
[23] are and what the case is about.

[24] Q. (By Mr.Weisbrod) You don't -
[25) THE WITNESS: Let mefinish my an-
swer.
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[11 South Alabama. | nevertalked with the
physician [2] that made that accusation,
never put any undue {3] pressure or any-
thing with that individual. Anybody [4] can
make an accusation, and if you will reflect
upon [5] the questions that were asked,
were found to be [6] absolutely without
foundationand without accusation.
[71 Q. (By Mr. Weisbrod) Did the district
{8] attorney have an investigationintoyour
conduct in [9] that matter, Doctor?
[lo] A. No, hedidn’'t. Hedidn’t have an
[11] investigation. He came up and
asked questions during [12] a trial,
which is not an investigation.
[13] Q. The district attorney questioned
you {14} during a trial infront of ajudge to
determine {15] whether or not you were
exerting influence in an [16] attempt to
tamper with the witness for the plaintiff;
[17]) is that correct?
[Is] A. The questions were directed,
and if you [19] will read the entirething,
there was no fault found. {20] The accu-
sations were false and misleading.
{21} MR. WEISBROD: I'm goingto object
to [22] unresponsivenessof the answer.
[23) THE WITNESS: | answered the
guestion, [24] Mr. Weisbrod, and | don’t
really care whether you [25] objectto it.
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[t] MR. SERPE: Go ahead, Doctor, fin-
ish your [2] answer.
[3] MR. WEISBROD: I'm sorry, Doctor.
1{4] thought you were finished.
[5] THE WITNESS: You know, you are
not only {6} rude but you are insultingand
you continueto be, [7] butthat is your na-
ture so that's quite all right.
(8] MR. WEISBROD: So are you, Doc-
tor.
[9] THE WITNESS: | don't believe so,
[10] Mr. Weisbrod. | came in here inavery
nice manner [11] and wanted to conduct
this deposition in a [12] gentlemanly man-
ner, and you refused to shake my hand,
[13] which is fine, that's your prerogative.
But, anyway, {14] the amount of money
that one is paid certainly does [15} not af-
fect my credibility nor my testimony and
never [16] has, and the record speaks for
itself.
[17] MR. WEISBROD: | object to the [18)
unresponsive portions of that answer.
[19] Q. (By Mr. Weisbrod) Now, Doctor,
you have [20] an expectation of future
work in being a medical {21] malpractice
expertwitness in reviewing Cases and {22}
giving testimony and giving depositions
that involve [23] the St. Paul Insurance
Company; isn’tthat correct?
[24] A. | don’t bel »ve | understand that
[25] question.
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{1} THE WITNESS: Well, you know, ab-
solutely. [2] Why does money depend on
the testimony? My testimony [3] isn't for
sale. You knowthat. The facts support =
{4 MR, WEISBROD: 1don’t know that
and [5] don’t agree with that.

[6) MR. SERPE: Let him finish his an-
swer.

[71 THE WITNESS: | don't really care
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[11 MR. WEISBROD: And | don't really
care [2] what you lie about, Doctor, but |
want to make sure {3] that we get every-
thing onthe record.

[4] MR. SERPE: lam goingto objectto
that. [5] You are just insultingthe witness
and badgering him. {6} Itis completely un-
professional and insulting.

[71 Q. (By Mr. Weisbrod) Now, Doctor,
can you [8] understandthat other people
might consider you to [9] have some sort

Page 22
(11 Q. You have an expectation of future
work {2] along the same lines of what you
are doing today, [3] don’t you, Doctor?
[41 A. No. | mean, | don't have any
expectation [5] of anything. | have a
full-time job.
[61 Q. Are you planning notto give any-
more [7] experttestimony, Doctor, after to-
day?
(8] A. No. |don’t know that. | mean,
if 'm [8] asked and | have the time and
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the case is interesting[10] and lcan of-
fer some assistance, |will do that for
[11} you or for anybody.

[12] Q. Doctor, you have currently cases
pending [13] that you're involved in that
also involve the [14] 8t. Paul Insurance
Company besides this one; isn’t [15] that
right?

[16] A I'm sure there’s some.

[17] Q. You have had a longstandingrela-
tionship [18] where the 8t. Paul Insurance
Company has paid you [19) money for ex-
pert witness work for over 10 years; [20]
isn’tthat correct, Doctor?

{21] A 1have no relationship with the
St. Paul {22] Insurance Company. Let
me finish my answer.

[23] MR. WEISBROD: Itis nottrue.

[24] MR. SERPE: You are entitled to fin-
ish [25] your answer. | object to the side-
bar comment andto
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[1] your continually cutting the doctor off.
Finishyour [ZJanswer, Doctor.
[3] MR. WEISBROD: 1 don’t know how
you can [4]testify like that with a straight
face.
[5]1 MR. SERPE: We are not going to
keep [6] going on this deposition if you
keep interruptingthe [7]doctor. He's enti-
tled to give his answers and you [aJknow
it.
[9] THE WITNESS: | don't really care
what (10} you think. Ihave no relationship
with the St. Paul{11} Insurance Company.
Itis like any other carrier. 1t[12] happens
to be the largest carrier in the United [13]
States for malpractice, so they are going
to have [14] more cases than anybody
else. But it is no different {15} than any
other insurance carrier.
[16] Q. (By Mr.Weisbrod) You haveai17]
relationship, Doctor, to the extentthat you
receive [18] checks from them on a regu-
lar basis, don’t you?
[19] A. I receive checks from several
hundred {20} insurance companies for
care of patients for a whole {21} lot of
things. That doesn’t mean Ihave a {22}
relationship with that insurance com-
pany. My [28] relationship is with the
attorney that hires me or [24] the patient
that retains me.
{25] Q. To the extent that you receive
money from
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[1] them, you have a relationship with
them; isn'tthat [ZJcorrect?
[8] A Maybe I should ask you how
you are [4] defining relationship.
[5] Q. Iam defining relationship as you
provide [6] service and they provide you
with money. Isn’tthat [7]a relationship?
[8] A Well, you know, ldon’t know I
guess how [9] to interpretthat. The in-
surance company doesn’t {10} hire me.

Page 22 to Page 28

The attorney hires me.

[11] Q.They paidyou, don’t they, Doctor?
[12] A No, they usually pay the the
lawyer who {13} pays me.

[14] Q. Doctor, that's nottrue = that's the
[15) whole issue with these 1099s, isn'tit,
Doctor?

[16) A ldon’t know what the issue is,
{17} Mr. Weisbrod.

[1e] Q. Well, 1099s are reports of income
paid by [19] an entity to you, not income
paidto an entity = m]aid by an entity to
someone else paid to you; isn’t {21] that
right, Doctor?

[22] A You know, I really don’t know. 1
don't {23] receive 1099s for a lot of
things that 1do. ldon't [24] know what
they are for.

{251 Q. Doctor, if you don't receive 1099s
for

give thatto him. Ido notthink itisyour
concern [16] who my accountantis, has
no bearing on this case [17] whatso-
ever.

[t8] Q. Doctor, did you testify in April of
1988 [18] that your accountants were
Smith, Dukes & Buckalew?

[20] A. | probably did.

[21] Q. Are they still your accountants,
Doctor?

[22) A. That is notany of your concern,
[23] Mr. Weisbrod. |told you that my
accountant is not {24] your concern.
[25] Q. You remember | asked you earlier
inthis
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{1] things that you do for other peoplethat
are paying [2} you for services, then they
are acting illegally, [3Jaren’tthey, Doctor?
[4] MR. SERPE: Obijection, calls for [5}
speculation.
[6] THE WITNESS: That's notfor me to
decide {7} and that's up to the individual.
18] Q. (By Mr.Weisbrod) If you don't re-
ceive a [9]1099 from them, Doctor, then
that would allow you not[10] to reportthe
income if you so chose, and the [11] gov-
ernment couldn’t trace it; isn't that right,
[12] Doctor?
[13] A. lwould suppose SO. Ireport ail
of my [14] income.
{15} Q.Who do you report it to?
[16] A. The IRS.
{171 Q-.How do you report itto the IRS?
[18] A. With a taX form.
{19] Q.Doyou fill out your & form your-
self, [20] sir?
211 A. No.
{223 Q.Who fills out your tax form?
[23] A. My accountant.
[241 Q. Who is your accountant?
[25] A Itis none of your business.
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[1] deposition if you had nottold the truth
under oath {2} beforeand you assured me
that was not correct?
[31 A That is right.
[4] Q. Did you in a deposition in this
case [5] state that your accountant
doesn't keep your 1099 [6]forms?
[71 A Hedoesn't. Itold you that.
[8] Q. Have you previously testified dif-
ferently {g] under oath, Doctor?
[10] A Inthe pastthey have beengiven
to them {11} and he’s given them back
to me, sure, and ltestified [12} in that
depositionto that.
[13] Q. And, Doctor, did you testify in this
case [14] in a deposition on written ques-
tions that when they [15] were given back
to you they were destroyed?
[16] A No, ldidn't testify = 1did not
destroy [17] them. | don't retain them.
Destroyingmeans an act, [lep specific
act to dispose of things, and 1did not
do [19} that. ldon't retainthem.
{20] Q. Did you testify differently than that
in [21] the past, Doctor?
221 A | don’t know, you will have to
ask me.
[23] Q. When did you start not retaining
your [24] 1099 forms or whatever records
you gaveto your {25] accountantand your
accountant gave back to you?
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[11 Q. Why do you think it is none of my
[2] business, Doctor? How am | going to
tell whether or [3]not you are telling the
truth?
[4] MR. SERPE: Doctor if you don't
choose [5}o give that informationto Mr.
Weisbrod, you don't [6Jneed to. | object
to the sidebar comment and [7]Jcontinu-
ing argumentative, harassing nature of the
[8] examination.
[9]1 Q. (By Mr. Weisbrod) Now, have you
changed [lo]your mind about giving out
the name of your [11] accountant from
previous years of testimony, Doctor?
[12] A Well, ljust don't think it is perti-
nent [13] to any malpractice suit. Mr.
O’Dell asked me the [14] same question
ina deposition, and | choose notto [15]
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11 A Well, most of them lalways dis-
card after [2three years, SO | don't re-
ally keep any records that [3]are not
pertinent past any time, not anymore.
[4] Q. Well, are you telling us, Doctor,
then, [5]that you have three years’ worth
of records?
[6) A. No, lIdon't keep those.
[7] Q. You don't keep records for three
years, [8] Doctor?
[¢1 A No, I don't keep 1099 forms.
They are [10] not filled with my insur-
ance ~ with my tax retum. [11] My ac-
countant says it is unnecessaryto keep
them. {12] So Idon't keep them.
[13] Q. When did your accountanttellyou
itwas [14] unnecessaryto keepthem?
{15} A A number of years ago.
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{16} Q-Whichaccountanttold you that?
[17] A. Mr.Weisbrod, my accountantis
not of [18] your concern.

[19] MR, SERPE: Doctor, that's your po-
sition. m]ou don’t need to debate with
him about it. Just {21} tell himyou are not
going to answer that question.

[22] THEWITNESS: Itriedto. Hedoesn't
{23] seem to understand it.

[24] MR. SERPE: | know he doesn't.
He's slow [25] onthe uptake.

allow {20} St. Paul Insurance Company to
release your 1099 forms {21] to us in this
case for the lastyears since 19877

[22] A. No.

[23] Q. Why not?

[24] A. Because it is noneof your busi-
ness.

[25} Q. Well, the fact of the matter is that
you

fessionaland 1 think it's {20} sanctionable.
[21] MR. WEISBROD: |want to get the
court [22] order out and review it.

[23] MR. SERPE: Great. Let's get the
court [24] order out.

[25] MR. WEISBROD: Hereitis. Hereis
what
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{11 Q. (By Mr. Weisbrod) Doctor, if
there’s a [2]court order inthis case requir-
ingyou to revealthe [3Jhame of your ac-
countant, will you comply with it?
[4] MR. SERPE: Hold on. There isn'ta
court [5] order now now, Mr. Weisbrod.
We are not going to get [6]into what the
doctor might do based on some court [7)
order.
[8] MR. WEISBROD: | think he’s already
[8] violated acourt order. Ilwanttofind out
if it's {10} his custom.
[11] MR. SERPE: | objectto that. That's
a [12} complete distortion and misrepre-
sentation of the {13} record in this case,
and it's just = it is not [14] professional
conduct by you.
[15] Q. (By Mr.Weisbrod) Doctor,you un-
derstand [16] that the court order required
you to produce your [17] 1099 forms that
were in your custody or inyour [18] con-
structive control, correct?
[19] A. That's correct.
{20] Q. Now, isn't it true, Doctor, that all
you [21] haveto do to getyour 1099forms
is call or write to [22] somebody at the St.
Paul Insurance Company and ask [23]
them for copies or a copy of the informa-
tion?
[24] A. No.
[25] Q. Oh? Why not?
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[1] could arrangefor that if you wantedto,
right, [Z]Doctor?
[8] A. No, I'm not aware that | can ar-
range for [4] that, Mr. Weisbrod. The
order I received from the [5]udge, and
Irespect our system and complied with
it, [6}vas 10 have any 1099 forms that |
had in my [?] possessionor control of,
and | did not have any at [8] that time,
and | did not give any.
9] Q.You can certainly get control of
your [10]1099forms from the St. Paul In-
surance Company if you [11] want to,
can’tyou, Doctor?
[12) MR:. SERPE: I'm going to object to
that. [13] You are talking to the doctor.
That was notthe [14] intent or language of
the order that Dr. Chalhub {15} needed to
go get 1099s from anybody except the
ones [18] he had in his possession. You
are harassing him.
[17] MR. WEISBROD: John, that's
wrong. You [18] just misstated the court
order. You needto be {18} careful, John,
[20] MR. SERPE: | didn’t misstate any
court [21] order, bes. You are harassing
the doctor. The [22] judgment did not say
that Dr. Chalhub hadto go out[23] and get
1099s from anyone who has ever given
him a [24] 1099.
{25] MR. WEISBROD: What do you think
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[1] it says on page 2 of the court order: "t
is further [2] ordered that with regard to
any of the [3]above-referenced docu-
ments including the 1089s the [4] defen-
dant Doctor’'s Hospitalshall have Dr. Chal-
hub [5]1produce the requested 1089s in
his possessionor his [6Fonstructive pos-
session.” Did | read that correctty?
{71 MR. SERPE: Fine. We neverargued
about [8] that.
[9] THE WITNESS: | did not have them
in my [10] possession or whatever my
constructive possessionis.
[11] Q. (By Mr.Weisbrod) You don’t know
what {12] constructive possession is, do
you, Doctor?
[13] MR. SERPE: That's a legal question.
[14] Dr. Chalhub was told based on the
representation [15] Mr. Box made to the
court that he was interested in [16]
whether itwas in Dr. Chalhub’s personal
possession {17] or in the possession of
his accountant.
[18] MR. WEISBROD: Look -
[18] MR. SERPE: |am entitled to finish.
[m]1MR. WEISBROD: No, you are not.
[21) MR. SERPE: Yes, lam.
[22] MR. WEISBROD: No, you are not.
[23] MR. SERPE: Do you want to termi-
nate this [24] deposition right now?
{25] MR, WEISBROD: Ifyou do.
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[11 A. 1 don’'t know whether you can
do that or {2} not.
[3] Q. Youdidn't makeany attemptto do
that, [4]did you, Doctor?
151 A. | was asked to provide 1099
formsthat | [6had in my possession or
that | was in control of. | [7Jdon’t have
those. I'm not in control of them.
(8] Q.Doctor, if St. Paul Insurance Com-
pany {8] says that you don’twant the 1099
forms onyou [lo] released, is that true?
[11] A. I'vetestified to that in the past,
yes, [12] when asked | did not want
them released.
{13] Q. SO you would instructSt, Paul In-
surance[14] Company not to releaseyour
1099 forms, correct?
[15] A. Now?
18] Q.Yes, sir.
(171 A. | don’t know. Il have to see
whether [18] I'm asked that.
[19] Q. 'maskingyou right now. Willyou
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[1] constructive possessionis?

[2] MR. SERPE: Ifwe needto go down
and [3}talk to the judge about what con-
structive possession [4] means, we will
talk aboutthat. Mr. Box specifically [5] at
the hearings on this mattertalked about in
the [6] possession of Dr. Chalhub or his
accountant. He [7idn’ttalk about 1099s
inthe possessionof St. Paul{s] Insurance
Company, and, of course, you know or
maybe [8] you don’t know since you
weren't at the last hearing, [10] the judge
said hewill take up these matters next[11]
week to decide about the production of
1089s from the [12] St. Paul Insurance
Company, and there was no [13}] allega-
tion or comment from Mr. BOX at the last
[14] hearingwe had with the courtthat the
doctor had [15] failed to comply with the
court’s order. There [16] wasn't any refer-
ence to that. If you want to sit {17] here
and debate and harass the witness today
about [18] that, that's your prerogative, al-
though, Ithink it's [19] completely unpro-
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[11 MR. SERPE: | am allowed to say
whatever [2]l want for the record and you
can do whatever you (3] want because
obviously you've been doing that the [4]
entire time you are here. You took that
position [5]with the court that the con-
structive possessionin [6] this case hadto
do with whether they were in [7]Dr. Chal-
hub’s personal possessionor those of his
[8]accountant, and now you want to start
talking about [¢] possession of some
other party. | think that's a [lo]Jcomplete
mish terpretation of what you-all said to
[11] the court.
[12] MR. WEISBROD: John, you are a
lawyer, [13] and you know the order
doesn’t say constructive [14] possession
of his accountant, It says constructive
[15] possession.
[18] MR. SERPE: Mr. Weisbrod, you can
take [17] this up with the court. We are
already going to take {18] it up with the
court nextweek, and we will go back [18]
and talk to the court about it at that point.
[20] Q. (By Mr. Weisbrod) Doctor, you
don’t know [21] what constructive posses-
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sion is, ao you?

[22] A. | assumed | understood by or-
der that # {23] was for me or my ac-
countant, Mr. Weisbrod, and that’s [24]
what | complied with.

[25] Q. How did you get that understand-
ing? Did

ant {22] hadthem?

23] A. Yes,

L24] Q-Soyou were told by Mr. Serpe or
is [25] someone in his law firm that con-

structive possession
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[1) Mr. Serpe tell you that?

[2] A. lread it

18] Q. Itdoesn't say anythingaboutyour

[4hccountant, does it, Doctor?

[5] A. R says constructive possession,
‘which is [8] what | assume. | have no
other way of getting them [7}o giye to
you, Mr. Weisbrod.

[8] Q. Doctor, that's just exactty what |
want [8] to know. Why would you assume
that constructive [10] possession means
any more your accountant than it [11}
does 8t. Paul Insurance Company?

[12] MR. SERPE: Because atthe hearing
that {13] you held or your lawfirm held on
this, Mr. Weisbrod, [14] Mr. Box refer-
enced the possession of Mr. Chalhub or
[15] his accountant. That's what Mr, Box
represented to [16] the court, and that's
what we told Dr. Chalhub your [17] attor-
neys had represented to the court. So
that's {18} why Itold Dr. Chalhub and my
officetold Dr. Chalhub [19] the courtorder
references his possessionor the [20] pos-
session of his accountant. If you want to
take a [21] different position nowthanyou
did before the court, [22] that's your pre-
rogative, but let’s notssit here and [aaz
bate today about it. We'll go talk about it
with {24} the judge next week.

{25] Q. (By Mr. Weisbrod) Is it correct,
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[1] was limited © what your accountant
night have; is [2}hat correct?
[3] MR. SERPE: I'm going to object to
that {4) since it misstates the facts in this
case. The facts [5]in this case are what
your lawyer represented before [6] the
judge.
[71 MR. WEISBROD: I'm askinga ques-
tion =
[e] MR. SERPE: I'm entitled to make my
[9] objection. It misrepresents the facts in
the case, [I0] misrepresents the issues
raised beforethe court by [11] the attorney
inyour office.
[12] MR. WEISBROD: That's fine. That's
not [13] what lasked.
(141 Q. (By Mr. Weisbrod) What | asked
was, were [15] you instructed that con-
structive possession by [16] Mr. Serpe’s
office only meant what you had or what
[17] your accountants had?
{18] A. No.
{19] Q. Then you assumed that on your
own?
[(20] A. No.
[21] Q. Thenhowdid you cometo the [22]
understanding that the language in that
order of [23] constructive possessiononly
meantwhat you had or [24] what your ac-
countants had?
[25] A. Well, after discussing with Mr.
Serpe

againat a hearing nextweek, so you don’t
need [23] to debate with Mr. Weisbrod. It
is our clear {24} understanding of the
judge’s ruling that the intent [25] of the
judge’s order was notto have you go out
and
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[1] attempt 0 get 1099s from everyone
who possibly could [2have ever sentyou
one, and that was clear from {3} Mr. Weis-
brod’s own presentation. Ithink he’s just
[4Imisrepresentingthe facts inthe case.
[5]1 Q. (ByMr.Weisbrod) Doctor, Irealize
[6] you've been at more depositions than
Mr. Serpe has [7]Jand maybe more than
me. Are you at the point now [8] where
you are a:30 practicing law?
[9] MR. SERPE: Objection, argumenta-
tive, {10} insutting, you are just badgering
the witness, [11] sidebar remark.
[12] Q. (By Mr. Weisbrod) Do you have a
law [13] license?
{141 A. | have no response. 'm not a
lawyer, {15] Mr. Weisbrod.
[16] Q.lItistrue, Doctor, thatyou've given
[17] over two hundred depositionsin med-
ical malpractice [18] cases; isn't that cor-
rect?
[19] A. Idon’t know how many deposi-
tions. Over {20} a period of 13, 14
years, | don’t know.
21} Q.You don’t have any reasonto say
you [22] haven't given over two hundred
depositions in that [23] time period in
medical malpractice cases, do you, {24)
Doctor?
{25] A. Idon’t know the numbers. It is
usualiv
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[1] Dr. Chalhub, that you were instructed
by Mr. Serpe or {2] his law firm that con-
structive possessiononly meant {3} what
you had or what your accountants had?
[4] A.No~™
[5] MR. SERPE: Time out, I'm goingto
[6)objectto that. Again, it misrepresents
the entire [7]record that you presented
beforethe court inthis [a] case, Mr. Weis-
brod, you and your law firm. Those [9]
were the things referenced at the hearing.
Those [lo)were the things that were com-
municatedto {11] Dr. Chalhub, and we've
never - we told Dr. Chalhub{12] to comply
with the court order given the intent and
(18] issues raised by your law firm at the
hearing, and, [14] again, Ithink you should
move on to a different {15] area. We can
take it up with the judge.
[16) MR. WEISBROD: | wantto hear his
[17] testimony, notyours, John.
[le] Q. (By Mr. Weisbrod) Iwant to know,
18] Dr. Chalhub, were you told by Mr.
Serpe Or hislaw {20} firm thatyou only had
to comply with this orderto {21} the extent
you had the documents or your accoun-
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{1} that was what | was told to produce.
[2] Q. So you didn’t make any attempt
on {3} Mr. Serpe’s instructions to attempt
to getthe 1099 (4] forms pertainingto you
from St. Paul from any source [5]other
than your own records or your accoun-
tant's?
[6] A. That's all I had access to, Mr.
Weisbrod. [7]it doesn’t even say it is
just St. Paul's. Did you [8] want me to
write every insurance company I've
ever [9] dealt with in the past to get
1099 forms? How am | [l0]supposed
to do that?
[11}] MR, WE.SBROD: Objectto the unre-
sponsive [12] portion.
[138] THE WITNESS: Itwas very respon-
sive, (41 Mr. Weisbrod. Because you
don't like it doesn’t mean [15] it is respon-
sive.
[16] MR. WEISBROD: The statement you
just {17] made is not responsive.
(18] THEWITNESS: Itis responsive.
[19] MR. SERPE: Doctor, Doctor. I'm go-
ingto {20} objectto the sidebar comments
by Mr. Weisbrod. {21} C octor, all these is-
sues will be taken up with the [22] court
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(I]five to 15ayear. Over 10 years or 13
years it may [Z]be close to two hun-
dred.
3] Q. The number of five to 15a year is
wrong, [4] isn‘tit, Doctor?
5] A. I don’t believe so, Mr. Weis-
brod.
6] Q. Well, what makes you say five to
15 a [7] year, Doctor? Did you just pick
that out of thin air [a]because the number
sounds good to you, or do you have [9]
any basis for that?
[10]MR. SERPE: Objection, argumenta-
tive.
[11] THE WITNESS: That's my recollec-
tion and [12] my best estimate, Mr. Weis-
brod. That's what | was {13} asked to do.
(14} Q. (By Mr. Weisbrod) How many de-
positions [15] have you given so far this
year, Doctor?
[16] A. Idon’t know.
(17} Q -What's your best estimate?
[18] A. Seven or eight.
191 Q- Do you think you've given seven
or eight {20} so far this year?
[21}] A. Yes.
[22] Q. I've got morethanthat in my pos-
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session, {23] Doctor. You wouldn’t dis-
pute that, would you?

[24] MR. SERPE: I'm goingto object. No
one [25] knows what you’ve got in your
possession.

your {25] secretary when you are giving
depositions?

Page 4l
{1} THE WITNESS: That's fine. |don't
know [2}he number.
{31 Q. (By Mr. Weisbrod) Doctor, do you
keep a [4kcalendar inyour office?
[5] A. Yes.
[6] Q. Does the calendar in your office
reflect [7]the dates that you've set aside
for depositions?
[e] A. No, not usually.
[e] Q. Who sets up your deposition
dates?
[10] A. Me.
(11} Q-Doyou have a secretary?
[12] A. Yes.
113] Q.Doyou informthe secretarywhen
you have [14] a deposition?
{15] A. No.
116] Q. S0, in other words, you're telling
me [17] that the way you run your busi-
ness is that nobody [18] knows where you
areto plananything elsefor your [19] busi-
ness when you are out giving deposi-
tions?
{20] MR. SERPE: Objection, misrepre-
sents what [21] the doctor said, argumen-
tative.
[22] Q. (By Mr. Weisbrod) Is that right,
Doctor?
[n]. No.
[24] Q. How does anybody know where
vou are. 1AL Doctor. if vou are =
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{11 A. No.
21 Q.Are youtrying to keep that matter
secret [3¥rom your employers?
[4] A. No.
[5]1 Q. Do you tell your employers how
much time [6] you're spending giving de-
positions?
[71 A. Sure.
[8] Q. Do you tell them how much
money you make [8] giving depositions?
[10] A. Sure.
{11] Q. Do you give them the money you
make [12] giving depositions?
[13] A. No.
[14] Q.You've given morethan one depo-
sition a [15] week this year, haven't you,
Doctor?
{16} A. | don't believe so, Mr. Weis-
brod.
(17} Q-Insome weeks you've given more
than one [18] deposition a week, haven't
you?
[19] A. Oh, perhaps an occasional
week, but | [20] don't give a deposition
aweek.
[21] Q. Well, every week you either give a
[22} deposition or you are scheduled for
triil testimony, {23} aren’'tyou, Doctor?
[24] A. No, Mr. Weisbrod that's not
true.
[25] Q.Every week this year?

[1] the case will go on, Mr. Weisbrod.
[2] Q. You are aware there’s a case
that's going [3]to start trial Monday in
Cleveland, Ohio, that you [4Jare expected
to be an expert witness on for the [5] de-
fense, correct?

[6] A. I mayor may notbethere.

[71 Q. This past Monday you were sup-
posedto be [eJan expert witness ina case
that was goingto go to [9] trial in Tampa,
Florida; isn’tthat correct, Doctor?

[10] A. Yes. That's a case that’s about
eight or [11] nineyears old. That's cor-
rect. Itis going around (12) for the sec-
ond time, but it was continued.

[13] Q. Do you know who the attorneys
are inthat [14] case, Doctor?

[15} A. Which? The plaintiff's attor-
neys?

116} Q-Yes, sir.

[171 A. I can’t remember his name. Mr.
Hahn is [18] the defense attorney.

[19] Q. Didn't you tell someone in Mr.
Hahn's [20] office the plaintiff's attorney
was a major asshole?

[21] A. No, Idon’t believe so.

[22] Q. Sure you did, Doctor.

[23] A. Oh, Idid?

[24) Q-Gary Fox. Didn’tyoutell someone
in [25) Mr. Hahn's office that Mr. Fox was
an asshole?
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[1] A. Because | tell my secretary
where I go.
121 Q.Whendo youtell her?
[3] A. When | go.
[41 Q.Inother words, today just before
you [5lwent you said I'm going to give a
deposition?
[6] A. Yes, ldid.

Q. And priorto that you don’ttell your
e| secretary anything about where you
are goingto be [9] and what you are going
to do with regard to [10] depositions; is
that right?
[11] A. That's correct.
[12] Q. So do you makeallyour other [13]
appointments for yourself too?
[14] A. No, not all the other ones.
[15] Q. SO your secretary is allowed to
make [16] other appointments for you?
{171 A. No, she asks me when she can
make [18] appointments.
(191 Q.Soyoutell her, when she asks you
when | M phe can make appointments,
days she can’'t make [21] appointments,
butyou don'ttell her you have [22] deposi-
tions on those days; is that right?
[23] A. Yes.
{241 Q.Are youtryingto keep secretfrom
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[11 A. Yes.
[21 Q. Every week this year you're
scheduled [3] for = you've been sched-
uledfor a depositionor to [4give trial tes-
timony; isn’tthat correct, Doctor?
[5]1 A. No, that’s not correct.
[6] Q. How many weeks this year have
you not {7} been scheduled to give trial
testimony or a [e]ldeposition, Doctor?
[91 A. Well, a number of weeks, Mr.
Weisbrod, [10] but | can’t tell you that
by memory.
{11] Q. Well, Doctor, let's deal with next
week. {12] You are scheduled to give trial
testimony nextweek, [13] aren’tyou, Doc-
tor?
[14] A. No.
{-8] Q. You are not?
[16] A. No, I'm not.
[17] Q. The week after?
[18] A. Perhaps.
{19} Q. In Cleveland, Ohio?
[20] A. Yes.
[21} Q You don’t know whether or not
you are [22] going to be giving testimony
next week or the week [23] after; is that
right'?
[24] A. No, I don’t even know whether
11 be [25] diving testimony, whether |
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[11 A. No.
[2] Q. You have no recollection of that,
Doctor; {3} is that correct?
[4] A. No, Idon't.
[5] Q You wouldn't disagree with that
idea, [6] though, would you, Doctor?
[7]1 MR. SERPE: Objection. You don't
need to [8] answer that, Doctor. The only
personwho is an {9] asshole in this room
is Mr. Weisbrod.
{10] Q. (By Mr. Weisbrod) Are you sched-
uled to {11} give a deposition next week,
Doctor?
[12] A. ldon’t recall.
[13] Q. Well, Doctor, if you're the only one
that [14] schedules these depositions and
you don’ttell your [15] secretary and you
don’trecall, how are you goingto {16} find
out where you need to be when you need
to be [17)there?
[18] A. Well, lawyers usually call me,
[19]) Mr. Weisbrod.
[20] Q. They call you day before and re-
mind you?
{21] A. Uh-huh, they do.
[22] Q. Otherwise you would forget be-
cause you {23} don't have it wriien down
anywhere?
[24] A. No, that's not true, Mr. Weis-
brod.
[25] Q. Where do you write it down, Doc-
tor?
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about what | {2] haveto do, and | can't
tell you the exact date.

3] Q. Waitaminute. You keep itinyour
mind, [4]you don't write it down any-
where, but you don't know [5] even
thoughthe only place it would be in your
mind {6} is inyour mind whether you have
adeposition or not [7Jnext week?

[e] A. That's right.

[8] Q.You expect people to believe this
[1o]nonsense?

{11] MR. SERPE: Objection, argumenta-
tive, [12] insulting, badgering the witness.
[13] Q. (By Mr. Weisbrod) Really, Doctor,
come [14] on. You keep a record some-
where of where you've got [15] to be, a
calendar, don't you?

[16} A. Mr. Weisbrod, | keep a monthly
calendar [17] of my activities and what |
do on adaily basis.

[18] Q.Where doyoukeep that calendar?
[18] A. On my desk.

[20] Q. Who has access to write on the
calendar {21] besidesyou?

[22] A. My secretary.

[23] Q. What is your secretary’s name?
[24] A. Ann Wilson.

[25] Q. Where is Ann Wilson working?
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[11 A. For Mobile Infirmary Medical
Center.
[2] Q. And there are entries that are
made on [3] that calendar concerning
dates you are goingto [4]either do a de-
position or do court testimony; isn't (5]
that right, Doctor?
6] A. No,that’s not right.
{71 Q. You never write on that calendar
when you [8] are going to do a deposition
or do courttestimony; [9] is that right?
[lo] A. That’s correct.
[11] Q.Doyou blockoutdays onthat cal-
endar [12] for those activities?
{13] A. Sometimes.
[14] Q. You just putan X through the day
onthe {15] calendar?
[16] A. NO,there’s no X.
{171 Q. Howdo you block it our?
{18] A.ltell my secretary 'm not going
to be [IShvailablethat day or a portion
of that day.
[20] Q. So itisjust blank that day?
[21] A. Yes.
[22] Q. And you do do that at least on
day a [23] week, don’tyou, Doctor?
[24] A. No.
[25] Q. This year you've done it one day a
week.
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{11 A. No, | haven't, Mr. Weisbrod.
How do you [2] know what { do?
[3] Q. Well, Doctor, because I spentalot
of [4Ltime investigatingyou.
[51 A. Oh, well, good.

{6] Q. I know how many depositions
you've given ({7} this year, and it is more

than what you‘ve told me SO {8} far. Now
do you want to tell methe trutt?

[8] A. I'vetold you the truth, Mr. Weis-
brod. [10] If you recall Itold you I didn’t
know how many.

[11}] Q. And you do not want to find out
how many [12] either, do you, Doctor?
[13] A. Why is that important?

[14] Q.Well, Doctor, the reasonwhy it is
{15] importantis because if all you do is
spend your time [16] giving deposition
testimony and making hundreds of [17]
thousands of dollars for insurance com-
panies,you [lejdon’t have any credibility.
[19] MR. SERPE: Objection. Complete
[20] misrepresentation of the record and
the facts, [21] argumentative, sidebar re-
mark. You are not letting [aJthe witness
answer the question.

{23] THE WITNESS: Mr. Weisbrod, | am
the [24] president of the largest hospitalin
Alabamaand have [25] 3,500 employees,
and Ispend a great deal of time and

[12] A. Yes, itis taking care of retarded
[13] patients.

[14] Q. You go to Albert Brewer Center a
half day {15] a month?

[16] A. A week. Itis not a half day, it is
[17] several hours.

[1€] Q. Not even a half day?

[19] A. No.

[a]. So you go two or three hours a
week to [21] Albert Brewer Center, which
is a public facility?

[22] A. Correct.

[23] Q. For mentally retarded patients?
[24] A. Correct,

[25] Q. You don't provide any ongoing
careto any
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[1] the majority of my time doingthat, and
i do itvery [2} well.
31 Q- (By Mr. Weisbrod) The fact of the
matter {4] is, Doctor, you don’t practice
medicine; you are a [5} hospital adminis-
trator and atestifier; isn’tthat [6) right?
(71 A No-
[8] MR. SERPE: Objection, compound
guestion, [9] argumentative. Let mefinish
my objection.
[1o] THE WITNESS: Excuse me.
[11] MR. SERPE: | made my objection.
[12] MR. WEISBROD: Then it's his turmn.
[13] MR. SERPE: |think he answered it
when | {14] was making the objection.
[15] THE WITNESS: What | am | sup-
posedto [18] answerto, Mr. Weisbrod?
{17] Q. (By Mr. Weisbrod) The question
was: You [18] are a hospitaladministrator
and testifier; you don’t [18] practice
medicine, do you, Doctor?
[20] A. Yes, Ido, Mr. Weisbrod.
[21] Q. Doctor, when was the last time
you [22] prescribed medication for a pa-
tient?
[23] A. Monday.
[24] Q. What did you prescribe?
[25] A. Ritalin.
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[1] of those patients: do you?
[2] A. By phoneattimes, yes.
[B1 Q. Well, if somebody at the center
needs [4Jsomething, they can callyou on
occasion?
[5] A. Sure.
[6] Q. You are not considered the pri-
mary [7]physician for any of the patients
atthat facility, [ejare you, Doctor?
{91 A. Thereis no primary physician.
[ic] Q -Many times when you go there for
two or [11} three hours a week you don’t
even see any patients, {12] do you?
[13] A. No, I don’t go if there’s no pa-
tients.
[14] Q. Sometimes when you go there
can only be [15] one patient?
{16] A. Rarely.
{171 Q.What do you do with the patients
when you [18] go?
{18] A. Well, | examine them, evaluate
them, and [20] practice neurology.
[21}] Q. What are you examiningthemfor?
[22] A. How they aredoing and their di-
agnoses.
{23] Q-Do you do this two or three hours
aweek [24] just soyou can continue being
able to testify in [25] cases, Doctor?

Page 51
.11 Q. Where did you see the patient, or
are you [2] prescribing over the tele-
phone?
[3] A. Sometimes | do. Ritalin you
can't [4] prescribe over the telephone.
You write the [5] prescription.
[6] Q.Didyou see a patient Monday?
7], A. | saw 12 yesterday.
[[e Q. Where?
[8] A. Atthe Albert Brewer Center.
{10] Q. The Albert Brewer Center is a vol-
untee , [11] a place where you volunteer;
isthat correct?

Page&3
{11 A. No, Mr. Weisbrod.
[2]1 MR. SERPE: Objection, argumenta-
tive.
[31 THE WITNESS: That is insuitingfirst
of [4Rll. I've beenassociated with Albert
Brewer Center [5] since 1978since | came
to Mobile. They have a [6] difficult time
getting anyone to take care of these [7]
severely retarded patients, so I continueto
do that.
[e] Q. (By Mr. Weisbrod) So outside of
your {9] volunteer work, Doctor, you are
not engaged inthe [10] priiate practice of
medicinewith any priiate {11} patients, are
you, Doctor?
{12] A. No, that's not true, Mr. Weis-
brod. Itis [13] not true.
[14] Q-Okay. When and where ate you
engaged in {15] the private practice of
medicine seeing patients?
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[16] A |1 have an office at 1720
Springhill [17] avenue and practice
medicine on Monday afternoon and {18}
see anywhere from one to five patients
that day.

(18] Q. Who else is in this office on
Springhill{2o] Avenue?

[21] A. Two psychometrists, a clinical
[22] coordinator, secretary, and psy-
chologist.

{23] Q. Waita minute. Ithought you said
two {24} psychologists?

1251 A Psvchometrists.

pital, {22] correct?

[23] A Correct.

[24] Q. Where do you refer patients to if
they [25] need to be seen in a hospital,
Doctor?

part{2s] of thatjob duty for youto actually
provide direct
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[1] Q. Psychometrist, what's a psy-
chometrist, [2] Doctor?
3] A It Ban individual at usually the
[4] master's levelthat does testing.
[5] Q.A psychologist?
[6] A. Correct.
[71 Q.Who else?
8] A. Clinical coordinator and secre-
tary.
[8] Q.What'sthe name of the clinical[10}
coordinator?
[11] A Jean Huddleston.
{12} Q. What's the name of the secretary7
[13] A lcan’t remember her name.
[14] Q. What's the name of the two [15]
psychometrists?
[16] A. Wanda Manning and i’'m having
= |can't [17] recall other = first name is
Tootsie.
[le] Q. What's the name of the psycholo-
gist?
[19] A. Dr. Shanker.
{20} Q. First name?
[21] A ldon’t know.
[22] Q. Shanker spelled how?
[23] A ldon’t know.
[24] Q. What's the entity that employs all
these [25] people?
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{11 A To a physician that's appropri-
ate.
[21 Q. Well, what if it's a neurological [3]
problem?
[4] A To another neurologist.
5] Q. Which other neurologist do you
referto [6] in Mobile?
[7] A Dr. Silverboard.
[e] Q.Anybody else?
{9] A Oh, he’s generally the only one,
but [lo] Dr. fleet, Dr. Perrien, Dr. Yager.
[11] Q. Are these all neurologists?
[12] A. Yes.
[13] Q. Didyou have any associationwith
any of [14] them before?
[15] A. Yes.
[16] Q. Which ones?
[17] A Dr. Perrien, Dt, Silverboard, and
[18] Dr. Yager.
[19] Q. What was your association with
them?
[20] A lwas apartnerwith them intheir
firm.
{21} Q. When did that cease?
[22] A. About four years ago.
[23] Q. Why did it cease?
[24] A. Because Ibecamea medical di-
rector of {25] the Mobile Infirmary Medi-
cal Center.
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[1] patient care, is it?
[21 A Thatisadifferent question. You
didn't [3] askwhether itinvoked patient
care, but it does [4] involve patient
care. It involves the quality of [5] pa-
tient care, the surveillance of patient
care, and [6] the clinical privileges.
{7] MR. WEISBROD: | objectto the [8]
unresponsiveness of the answer.
[8] Q. (By Mr. Weisbrod) As medical di-
rector [/0] did you provide direct patient
care?
[11] A Attimes, yes.
[12] Q. As partofthejob of medicaldirec-
tor?
[13] A. Yes.
[14] Q. What patient, direct patient care
did you [18} provide as medical director?
[16] A. Whenthere was a conflict, there
was no [17] physician available to as-
sume care of that patient, {18] or a
physician that was suspended.
[19] Q. Did you provide care for the pa-
tient?
[20] A Sure, untilthey had a physician.
[21] Q. So ifyou had a patientthat came
in, for [22] instance, with a heartattack and
they didn’t have a {23] physician, you went
down and took care of them?
[24] A. No, that's not my area of exper-
tise, but {25} if lwas able to do that, had
to do that on an
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[1] A The Infirmary Health System,
2] Q. What's your position in the Infir-
mary {3} Heafth System?
[4] A. Executivevice-president.
[E] Q. Isthere a name that this office on
[6] Springhillgoes under?
[71 A Yes, IMC Child Neurology.
[8] Q. Isthere any other neurologistas-
sociated [8] with it?
lvO] 5‘- No.
[11] Q. The one to five patients that you
see on [12] Monday afternoons at this fa-
cility, Isn't it {13} primarily for evaluationfor
testing, Doctor?
[14] A No.
[15) Q. You do physical examinations =
[16] A. Sure.
[17] Q. = on one to five patients every
Monday?
{18] A Sure.
{18} Q. A nyoutaking new patients?
[20] A. 8ure,
[21] Q. You don’tsee any patientsin-hos-
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[1] Q. In other words, you became a
hospital{2] administrator; is that correct?
[31 A No.
[4] Q. What's the difference?
[8] A It's self-explanatory, Mr. Weis-
brod.
6] Q. No, it's not.
(7] A Yes, itis.
[e] Q. Well, you explain it.
[8] A What do you want me to ex-
plain?
[10] Q. What's the difference between
medical [11} director and hospital admin-
istrator?
[12] A. The job descriptions are con-
siderably {13] different. One is a medi-
cal director and one is an [14] adminis-
trator.
(18] Q. What does a medical director do
different{16] than a hospital =
{17] A Directs medicine.
18] Q. How do you go about directing
medicine?
[18] A. Depends on the problem. You
answer [20] physician problems, liai-
son, nursing problems.
[21] Q. It's administrativework, isn't it?
[22] A. No, sometimes it is related to
clinical [23] work.
[24] Q. Well, as a medical director it's not
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[1] emergency basis, then Iwould do it.
[2] Q. The only direct patient care you
would [3] provide as medical director
would have been if [4] somebody had an
unassigned neurologist?
[81 A. No, orthere was a clinical prob-
lem which [6] had to be taken care of at
that time, Mr. Weisbrod.
{71 Q. And the way you would take care
of the (8] clinical problem is find another
physicianto take [9] Care of it, correct?
[lo] A Yes, but in the meantime you
had to take [11] care of the patient.
[12] Q. So you would write orders on the
patient?
[13] A If Ihadto, sure.
[14] Q. Canyou give me an example as
medical [15] director of where you wrote
orders on a patient that [ 18] wasn’'t a neu-
rology patient of yours?
[17] MR. SERPE: That wasn't a neurol-
ogy [18] patient?
[19] MR. WEISBROD: Thatwas not.
[20] MR. SERPE: You don't need to give
out [21] Information on specific patients,
Doctor. There are [22] privilegesthat pro-
tectthat.
[23] Q. (By Mr. Weisbrod) You don’t have
to tell {24] me the name of the patient, I'm
asking for your area [25] of medicalexper-
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tise now, whether you delivered a
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[1] baby, treated a heartattack, did neuro-
surgery.
[2] A. It isinterim care, Mr. Weisbrod.
It [3] doesn’t occur very often, but it
does occur.
[4] Q. Give me an example.
[5] A. A child, okay, that is in the hos-
pital [6] with a respiratory problem or
an infectionor a [7hewborn.
8] Q.Sowe've at least limitedthis to [9]
pediatric care?
[1o] A. well, you know, i can’t remem-
ber over [11] four years what the other
instances are, so | can’t {12} tell you
that.
13} Q. So accordingto youthejob of the
[14] medical director includes providing
direct patient[15] care, correct?
[16] MR. SERPE: Objection, asked and
[17} answered.
[18} THE WITNESS:
any [19] other way.
[20] Q. (By Mr. Weisbrod) Okay. Didyou
at some {21] point in time become the
hospital administrator?
[22] A. And the president of the hospi-
tal, yes.
{23] Q. When did that happen?
[24] A. Two and a half years ago.
[25] Q. SO about four years ago you be-
camea

| can’t answer that

Page 61

[1] medical director?
[2] A. Correct.
3] Q.And then you went from medcial
director [4] to administrator?

[5] A. Correct.

[6]1 Q. And when you became adminis-
trator did you [7]still give direct patient
care as part of beingthe {8} administrator
of the hospital?
[91 A. No.
[10] Q. SO two and a haff years ago you
: V uit[11] giving any direct patientcare in a

ospital, {12] correct?
[13] A. Yes.
[14] Q. And the only direct patient care
that you [15] give and have given for the
last two and a half years [16] is that you
see one to five patients on Monday {17]
afternoons and you see patients on a vol-
unteer basis [le]two to three hours a
week at the public mental {19] retardation
facility; correct?
[20] A. Corrsct.
{21] Q. And you prescribe medications
for those [22] few patientsthat you see?
[23] A. Sure.
[24] Q-You prescribe medications for the
ones [25] that are inthe mentalretardation
center?
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[11 A. Yes,

(2] Q.You don’t run CT scans or MRIs

onthose [3few patients that you see, do
you, Doctor?

[4] A. Ido.

5] Q. Yourself personally?

{6] A. No, I'veneverdonethat, I'm not
a 7] radiologist, but I order them, sure.
| assume that's [a]what you meant by
run.

{91 Q-.You are orderingthem -

[10] A. | don’'t assume anything, Mr.
Weisbrod.

[11] Q. You should never assume any-
thing, Doctor.{12] You assume a lot.

[13] MR. SERPE: Objectionto the side-
bar.

[14] Q. (By Mr.Weisbrod) You order MRIs
and CT [15] scans for the patients thatyou
see, few patients [16] that you see on an
outpatient basis; is that correct?

[17] A. Correct.

[le] Q. And you do that as a continuous
part of [19] seeing these few patients?
[20] A. Sure, that's part of practicing
medicine.

[211 Q.Arethere any of these patientsthat
you [22] see,Doctor, that don’t have a pri-
mary care physician[23] otherthanyou?
[24] A. Rarely.

[25] Q. Do you see them for anything
morethana

[3] A. Your whole statement is not
true.

[4] Q. You don't go out of town to testify
in [Gkourt?

[6] A. Oh,yeah, I do, butthat’s notthe
reason [7]Jusually that Pm not at the
Brewer Center.

[al Q. Sometimes you could be out of
town [9] testifying in court and have to
miss your day atthe [lo}jthe Brewer Cen-
ter, right?

[11] A. Yes, but it is usually put at an-
other [12] day, and sometimes | am on
vacation, and sometimes | [13] can’t go.
[t4] Q. Do you include in the one to five
[15] patients that you see on Monday af-
ternoons the ones [16] that you're doing
evaluations on for your medical {17) mal-
practicetestifying?

[18] A. | don’t understand what you
mean.

[19] Q. You Rave in the past, Doctor, ex-
amined [20] patients or examined parties
to lawsuits in order to [21] render opin-
ions, correct?

[22] A. Correct.

(23] Q.You've hadthose patients or par-
ties to {24} lawsuits brought hereto Mobile
for you to examine, [25] correct?
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[1] onetime evaluation, Doctor?
[2] A. Yes.
[3]1 Q. How many or what percentage of
the = [4Jwell, it may be 10 patients a week
at most that you [5]see do you provide
more than a one-time evaluation [6] type
of medical service for?
[71 A. Actually the majority of them
are on a [E]continuing basis. Certainly
the ones at the Albert [9] Brewer Center
and the ones that | see in the IMC [10]
clinic, a good many of those are repeat
follow-up [I1] patients.
[12] Q. SO the ones in the Albert Brewer
Center [13] you may see again because
they are stillthere inthe [14] center; isthat
right, they haven'tbeen released?
[15] A. Sure.
[16] Q. There are other physician that will
see [17] them, though, is that correct?
{18] A. Depending on their problem,
yes.
[19] Q.And you don't go every week for
two to [20] three hours a week, do you,
there are some weeks that [21] you miss?
[22] A. Sure.
[23] Q.Likesometimeswhen you needto
be out of [24] town testifying in court
someone has to take your [25] place; is
that right, Doctor?

Page 65
[1] A. Correct.
[21 Q. Are those types of examinations
included [3}nthe one to five patientsyou
see on Monday [4Jpfternoons?
[5] A.Oh,yeah,thatjust happensvery
[6linfrequently.
[71 Q-So in some weeks, Doctor, where
you are [E]only seeing one patientinstead
of five patients, the [9] one patient that
you've seen onthe Monday afternoon{10]
could be someone whose come infor you
to evaluate [11] for purposes of givingtes-
timony ina medical [12] malpractice case,
right?
[13] A. Could be. 1 can only recall one
patient [14] in the last year that I've ex-
amined in my office for [15] that pur-
pose.
[16] Q. Sorry, go on, Doctor.
[17] A. That's it. That’s all | can recall.
[18] Q. SO in some weeks, Doctor, you
don't see [19] any private practice patients
exceptfor purposes of aluation for
medical malpractice testimony, [21] cor-
rect?
[22] MR. SERPE: Objection, asked and
[23] answered.
[24] THE WITNESS: No.
[25] Q. (By Mr. Weisbrod) You are not
telling me
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[11 A. No, Mr. Weisbrod, that’'s not
true.

[2] Q. What partof that is not true, Doc-
tor?
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{1] that doesn’t happen, are you?
[2] A. No, I'mtelling you the answerto
the [SQuestion is no.
{41 Q. That doesn’tever happen?
[5]1 A. No, I didn’t say that.
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[6] MR. SERPE: What was the ques-
tion?

7] Q. (By Mr. Weisbrod) It happens on
[e] occasion, Doctor, that the only private
practice {9] patient you'll see during a
week is somebodyyou are {10] evaluating
for testimony for a medical malpractice
[11] case; is that correct?

[12] A. No.

[13] MR. SERPE: Objection, answered
two or [14] threetimes.

[15) Q. (By Mr.Weisbrod) No, it’snotcor-
rect?

[16] A. No, that is not correct.

[17] Q. There are some weeks that you
don't even{18] see oneto five patientson
a Monday afternoon; isn't [19] that right,
Doctor?

[20] A. Yes.

{21} Q. Some weeks you don’t see any
private [22] patients at all, correct?

[23] A. Correct.

[24] Q. You don't know how many weeks
it is that {25] you don’t see any private pa-
tients at all, do you,

[8] A. No, I mean, lthink that =

8] Q.Youdon't know.

[lo] MR. SERPE: Finish your answer,
Doctor.

[I1] THE WITNESS: |don’t have the ex-
act [12] number, Mr. Weisbrod. My usual
schedule is to see [13}] patients on Mon-
day afternoon and I'm usually there. [14]
Now, sometimes they are canceled or
sometimesthey [15] are moved or some-
times | have another obligation.

[16] Q. (By Mr.Weisbrod) Doyoufeelyou
have [17] about as good a handle on that
as how many {18] depositions you give?
[19) MR. SERPE: Obijection, argumenta-
tive.

{20] Q. (By Mr. Weisbrod) It is the same
kind of [21] thing, isn’tit, Doctor,you don’t
have any better [22] recollectionor recall
of how many patientsyou see a [23] week
than you do of how many depositionyou
give; is [24] that fair?

[25] MR. SERPE: Objection, argumenta-
tive.

{8] refusingto tell me aboutyour memory?
[8] A. I've answered your questions.
[10] Q. No, you haven't.

[11] MR. SERPE: Yes, he has. Move on
to [12] something else. You are insutting
the witness, and 1{13] think it is unprofes-
sional, and Ithinkyou should{14] stop ha-
rassingand insuttingthe witness.

[15] MR. WEISBROD: You've put your
memory [16] into issue here, Doctor.

[17] MR. SERPE: You put his memory
into issue{18] and he’s answeredthe best
way he can under oath [19] today your
guestions and you're just harassing him.
[20] Q. (By Mr. Weisbrod) Because you
told us [21] you don't keep anything in
wriiing and you are [22] dependent upon
your memory with regard to [23] appoint-
ments, you've told us that, right?

[24] A ldidn'ttell you that.

1251 Q. kthatwrong?
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[1] Doctor?
[2] A. No.
[3] Q. Do you even know whether the
majority of [4] weeks you don't see any
private patients at all as [5] opposed to
oneto five?
61 A. No,the majority of the weeks |
do. [7] That's a regular schedule.
[8] Q. So itisyour beliefthatthe majority
of [8] the weeks you see one to five pa-
tients on Monday {10] afternoons in pri-
vate practice?
{11} MR. SERPE: Objection, asked and
[12] answered.
[13] THE WITNESS: Yes.
[14] Q. (By Mr. Weisbrod) Now, the ma-
jority of {15} those weeks where you see
one to five patients,the [16] majority of the
time are you seeing one patientor [17] are
you seeing five patients?
[18] A. |l don't recall, Mr. Weisbrod. |
don't {19} keep track ofthat in my mind.
[m] Q. Isn'tittrue, Doctor, that frequently
[21] you see one private patienta week or
less?
[22] MR. SERPE: Objection as to what
you mean [23] by frequently. The doctor
has answered the best way [24] he can all
these questions you asked.
[25] THEWITNESS: That's aboutall Ican
tell
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[1] The doctor has answered all your
guestions about [2] that.
[a] THE WITNESS: That's all I can tell
you [4] iswhat I'vetold you, Mr. Weisbrod.
[} Q. (By Mr. Weisbrod) Tell me now,
Doctor, [6] do you have a better memory
with regard to how many [7]patients you
see aweek or how many depositionsyou
[8] give ayear?
[8] MR. SERPE: Obijection, argumenta-
tive.
[lo] THE WITNESS: I'vetold you to the
best{11] of my recollectionwhat | do, Mr.
Weisbrod.
[12] Q. (By Mr.Weisbrod) Youhaven'tan-
swered {13] the question, Doctor.
{14] A. Yes, | have.
[18] Q. No, you haven't. This is about
your [18] memory. This is a memory test
becauseyou are [17] telling me you've got
a great memory, you don't keep [le] a cal-
endar, nobody knows how to schedule
you butyou.
[19]) MR. SERPE: Objection, argumenta-
tive, [20] sidebar comments.
[21] Q. (By Mr.Weisbrod) I'mtestingyour
[22] memory now, Doctor. Iwantto know
in your opinion [23] do you think your
memory is better for the number of [24]
private patients you see a week or the
number of [25] depositions you give a
year or that you have an equal
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{11 MR. SERPE: He’s already answered
all [2] these questions, It is your memory
that is wrong.
[3] MR. WEISBROD: lItis changing.
[4] MR. SERPE: Nothingis changing.
[5] Q. (ByMr. Weisbrod) You keep your
[6] deposition appointments now in writ-
ing?
[7] A You didn't say deposition ap-
pointments, {8] you said appointments,
Mr. Weisbrod.
1] Q. You keepallyour appointmentsin
writing [10] exceptyour depositionor testi-
fying appointments; is [11] that correct?
[12] MR. SERPE: Objection, asked and
{13} answered.
[14] THEWITNESS: Yes.
[18] Q. (By Mr. Weisbrod) You rely on
your [18] memory for your deposition ap-
pointments and your [17} trial testimony
appointments, correct?
[le] MR, SERPE: Objection, asked and
[19] answered.
[20] THE WITNESS: | don't have any-
thing else [21] to add to it.
[22] Q. (By Mr.Weisbrod) Do you rely on
your [23] memory for those?
[24] A. Yes.
25} Q. Is your memory for those things
as aood

Page 68
[1] you, Mr. Weisbrod.
[2] Q. (By Mr. Weisbrod) Doctor, does it
happen [3] that over half the weeks in the
year you see one [4] private patient or
less?
[5] A. ldon’t believe 80. | mean, |
don’t keep {6] track of the numbers.
[71 Q. Soitcould be?

Pane7o
[1] memoryfor those. Tell me, Doctor,
[21 MR. SERPE: Objection, argumenta-
tive. He [3] has answered all your ques-
tions aboutthat. You are [4] just harass-
ingthe witness.
[5] THEWITNESS: | don't have any ad-
ditional [6] answers, Mr, Weisbrod.
[71 Q. (By Mr.Weisbrod) Doctor, areyou
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(1) or better than your memory for how
many patients in [2] private practice you
see a week?
[3] MR. SERPE: Objection, argumenta-
tive, [4] harassment.
[5] THE WITNESS: | can'tanswer it any
(6] differently, Mr. Weisbrod.
[71 Q. (By Mr. Weisbrod) You never an-
swered it.
[8] A. Yes, Idid.
[¢] Q. No, you didn't.
[10] A. Yes, | did, and that’s all I'm go-
ing to {11] say.
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(12} Q.| want you to tell me about your
memory.

[13] A. What do you want meto tell you
about my [14] memory?

[15] Q. | want you to tell me if your mem-
ory is {16] better for your deposition and
testimony appointments [17] or for your
private patient numbers.

[1e]A. My memory iswhat | have given
you, and | [19} really have nothing fur-
ther to say.

[20] Q. Iwantyou to compareyour mem-
ory for me.

[21] A. | don’t want to compare my
memory, [22} Mr. Weisbrod, | can’t.

{23] O Thatsallyou hadto say, youcan't
do {24] 1t.

{25] MR. SERPE: Objectionto the side-
bar

(13] Q-You don‘t know?

[14] A. It was more than one, but
whether it was [15] three or four | don’t
know.

[is]1 Q. Do you remember the states that
the cases {17] were involved in that you
gave depositiontestimony [18] inin May?
[19] A. No, not by memory.

{20] Q. You don’t remember what state
the last[21]} case was invoked inthat you
gave a deposition on?

[22] A. No.

[n]Q.Afew weeks ago?

[24] A. No.

[25] Q. You don’t remember how many
you gave in

1171 A. 'm going to take i back and
probably [18] send it backto Mr. Serpe.
[19] Q. How longis itgoingto take youto
send [20] it backto Mr. Serpe?

[21] A. Idon’t know, Mr. Weisbrod.
{221 Q-Are you goingto send everything
inthe [23] box backto Mr. Serpe?

[24] A. Yes.

[25] Q.Every single piece of paper?
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[1] remark.
{21 THE WITNESS: | want to take a
break.

[3]1 MR. SERPE. Why don’t we take a
break.

[4] (Recess)

[5]1 Q. (By Mr. Weisbrod) When was the
last [6deposition you gave before today,
Doctor?

[7]1 A. Several weeks ago, | guess.

[8] Q. What was the the case?

9} A.ldon’t remember the case.

[10] Q. Who were lawyers inthe case?
[11] A. Idon’t know. )

[12] Q. Where was the case located?

[13] A. Well, the last deposition | gave
was in [14] this case, which is the an-
swer to the questions. [15] That's about
all I recall.

{16] Q.You are talking about the deposi-
tion on {17] written questions -

[18] A. Correct.

[19] Q. - where there weren'tany lawyers
[20} present. What I'm asking you is the
last deposition [21] you gave where
lawyers were present, both sides were {22]
there.

{23] A. It's been several weeks, but {
cannot the {24} recall name of which
that was.

[25] Q. How many weeks has it been,
Doctor? Has
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[1] May?
[Z2]1 A. No.
31 Q. You don't remember how many
you gave in {4] April, do you?
5] A. No.
61 Q-Morethan one?
[71 A. Probably.
{8] Q. How many did you give in March?
[9] A. ldon’t know.
[10] Q. More than one?
{11} A. Idon't know.
{121 Q.Didyou give any in March?
[13] A. Idon’t recall, Mr. Weisbrod.
(14] O How about February?
[15] A. Idon’t know.
[16] Q. You don't knowwhether you gave
any [17] depositions in February?
[re] A. No.
[is] Q -How about January?
[m]A. I don’t recall six months ago.
(211 O Well, if somebody wanted to know
how many [22] depositions you have
given in the last six months, [23] how
would they find that out, Doctor?
{24] A. | don’t know.
[25] Q. Did you destroy and throw away
allthe
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(1] A. Sure.
[21 Q. Including all the correspondence
he sent [3}you to start with?
[41 A. There's only five or six pages.
[51 Q. You are not going to keep those
five or [6J5IX pages?
77 A. I mayor may not.
18] Q-Haveyou keptfive or six pageson
these [9] other cases?
[10] A. No.
{111 Q.You haven't kepta shred of paper
on any {12} case you've given a deposi-
tion on in‘he lastsix [13] months?
[14] A. | didn’t say that, Mr. Weisbrod.
Idon’t [15] know what | have in my posi-
tion Concerning those.
(16] Q.Dr. Chalhub, you know whatever
you had in [17] your possession concern-
ingthose you are under court [18] order to
bring it here today. Where is it?
[19] MR. SERPE: Objection] once again
[20] misstating what the court’s order is.
The court’s [21] order doesn’t say that.
The court's order concerned [22] cases
concerning §t. Paul.
[23] Q. (By Mr. Weisbrod) Are you telling
me [24] that none of the cases that you
gave depositions in [25] in the last SIX
months of this year involved
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[1] it been within the last month?
[2] A. I don’t know, either the end =
either {3] the end of May or first part of
June.
[4] Q. How many deposition did you
give in May, [5]Doctor?
[6]1 A. Several.
[71 Q. How many is several?
i8] A. | don’t know the number, Mr.
Weisbrod. |{8] can’t tell you exactly.
[10* Q. is severalone, two, three, or more
than {11} three?
{12] A. I don't know.
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[1] records on the depositions = on the
cases you've [Z]given in the last six
months?
[3) MR. SERPE: Objection, argumenta-
tive.
[4] THE WITNESS: No, I usually after
the [5] depositionwe either return records
- | don't retain [6}he depositions.
(71 Q. (By Mr. Weisbrod) You keep the
records [8] in case you have to go to trial,
don’tyou, Doctor?
{9 A. They will usually send them
back to me, [10] Mr. Weisbmd.
{11] Q.You keep something, don't you,
Doctor?
[12] A. Not very much.
[13] Q.What’s notvery much consist of?
[14] A. Usually | don’t havethe records.
115] Q. Look, you've got a whole box
here. What {18} are you goingto do with
this when the day is ovet?
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{1] St. Paul, Doctor?
[2] A. I've told you & the beginning
that | do [3]not know the insurance
company inthe majority of the [4Jsitua-
tions, SO | can't tell you that.
5] Q.You don’t know whether then you
violated [6fhe court’s order or you didn’t
violate the court’s [7Jorder; is that right?
[8) MR. SERPE: Obijection. He did not
[8] violate the court’s order. He gavetruth-
ful[10] testimony onthe deposition of wrii-
ten questions. [11] He's complied with the
court order, and he’s sitting [12] here an-
swering your insulting questions today.
[13] Q. (By Mr. Weisbrod) You were sup-
posed to [14] bring here today any record
you had on - you were [15] supposed to
bring here today any record you had on
[16] any case that involved St. Paul Insur-
ance Company, {17} correct?
[18] A. Correct.
{191 Q.Okay. And as you sit here today
you [20] don’t know whether inthe last six
months you had any [21] cases that in-
volved St. Paul Insurance Company, [22]
correct?
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[23] A If I don't know the insurance
company, 1[24] can't tell you that.

[25] Q. Thenyou don’'t knowwhether you
violated

Page 79
[171the court’s order then, do you?
[21 A No,Idid complywiththe court’s
order. [3] It was to my knowledge and
what Ihad in my [4] possession.
[5] Q.Well, in other words, what you did
when {6} you saw that courtorder was you
made sure notto [7] inquire what insur-
ance companies were involved in any [8)
of those cases, right?
[9] A That wasn't my charge to in-
quire.
{10} Q.| see. Your understandingof the
court {11} order is that you have no re-
sponsibility to determine [la] in the files
that are sitting inyour officewhich [13] one
of them involves St. Paul Insurance Com-
pany and {14} which one doesn't.
[156] MR. SERPE: You don't needto an-
swer [16] that. The court order speaks for
itself. The doctor [17] has already testified
in his deposition on written {18] questions
aboutthe records he has in his office. He
{19] is here to talk to you about those to-
day. We are not [20] goingto sit here and
engage in interpretation of the [21] court
order. The order speaks for itself.
[22] Q. (By Mr. Weisbrod) Iwantto know
what (23] you did to attempt to comply
with the court order to [24] attemptto de-
termine whether there were any files in {25}
your possessionthat relatedto any case
that

that.

[22] THE WITNESS: Notthe letters | get,
[23] Mr. Weisbrod.

[24] Q. (By Mr. Weisbrod) You are sitting
here [25] swearing under oath, Doctor,
that there is nota

tell us.

[22] MR. SERPE: Objection, argumenta-
tive and {23] asked and answered.

[24] THE WITNESS: I'vetold you that.
[25] Q. (By Mr. Weisbrod) How do you
know?
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[1] St. Paul Insurance Company was in-
volved in. What did (2) you do?
{81 A Ift had knowledge of any case
of [4] 8t. Paul's, then | would have
brought that with me, [5] but 1 do not
have ~ the the majority of cases{ have
[6] right now Idon’t know the insurance
company.
[71 Q. Doctor, you can't sit here and
swear [8] under oaththatyou don’thavein
your office a piece [9] of paper that says
on it 8t. Paul Insurance Company [io] is
involved in a particular case, canyou?
{11] A Oh, yeah, St. Paul's does not
send me the {12] case, Mr. Weisbrod,
an attorney does, and inthe {13] major-
ity of those there’s no records relating
to the [14] insurance company, SO |
can't tell you who the {15} insurance
company is.
[t6] Q. Look, Doctor, many times a
lawyer will [17] send you a case with an re
on it, and underneath the [18] re case
name it may very well say St. Paul Insur-
ance {18] number and have a St. Paul In-
surance number on it; [29] isn’t that right,
Doctor?
[21] MR. SERPE: I'm going to object to
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[1] shred of paper in-your office that in any
way would [2] identify 8t. Paul Insurance
Company being involved in [3] any of the
many cases you've given depositions on
in [4] the last SIX months; is that correct?
[5] A. Correct.
[6] Q. And you're prepared, are you not,
Doctor, [7] to sit here and swear under
oath that St. Paul {8} Insurance Company
is not involved in any of the cases 9}
you've given deposition on in the last SIX
months?
[io] A No, Itold you Idon’t know that.
[111 Q. What have you done to inquire,
Doctor?
[121 A lwasn’'t askedto inquire. Iwas
asked [13] to determine what | had in
my possession, [14] Mr. Weisbrod. |
don’t have time to call people and [15]
ask them what insurance company is
involved. They [16] may notwant to tell
me. That's notmy chore.
(17} Q. Did you go through and read ail
the [Is] correspondence in each one of
your files to see if it {19]) mentioned
whether Or not St. Paul Insurance Com-
pany [20] was involved inthe case?
[21) A. Of the onesthat | had in frontof
me, [22] yes.
[23] Q.How many did you have infront of
you?
[24] A ldon’t recall.
[25] Q. What do you mean by had infront
of vou?
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[11 A lknow I'm going to Italy in July.
I [2] have a board meeting in August
with the board and {3] going to do some
traveling, and right now | do not [4]
have much scheduled.
[5] Q. Didyou give a deposition on May
21,{6] 1993, Doctor?
71 A If Idid Idid.
day.
8] Q. If Itellyou you gave a deposition
on [8] May 21, 1933, you don’t have any
reason to deny that [lo] under oath, do
you, Doctor?
[11] A No, not at all.
[12] Q. Does the name Venham versus
Medical {13] Center of Baton Rougeringa
bellto you?
[14] A Yes.
[15] Q. That'sthe nextto the lastcase you
gave [16] a deposition in, isn't it?
[171 A 1don’t know, Mr. Weisbrod. I've
told [18] you that.
[19] Q. There’'s been one between that
and this [20} time, at least one, maybetwo
or three?
[21] A No, Itold you that itwas the lat-
ter {22] part of May, first part of June.
[23] Q. Butthere’s beenanother case be-
tween [24] that case and this case; isn't
that right, Doctor?
[25] A. Idon’t know.

I don't recall the
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[1] A. That Ihad in my office.
[2] Q. How many do you have in your
office?
3] A lguessfive or 10.
[4] Q. Oh, you've got more than that,
Doctor.
[5] A. No, 1don’t, Mr. Weisbrod.
[6] Q. Sureyou do.
[71 MR. SERPE: Objection, argumenta-
tive, [8] sidebar remark. Ask a question.
[s] Q. (By Mr.Weisbrod) You are sched-
uled for [Io] more than five or 10 deposi-
tions or trial testimonies [11] to be given in
cases inthe next two months, aren’t [12}
you, Doctor?
[13] A. Idon't believeso. lamgoingto
Italy [14} in July.
[15] Q. Well, the nextthree months?
[16] A. Idon’t know. ldon’'t have much
[17] scheduled in August.
[18] Q. The fact of the matter is you either
[19] don’t know at all how many you have,
it could be a {20] lot more than five or 10,
or you do know and you [21] don’twant to
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[1]1 Q. Didyou give a depositionon May
11th, [2] 19937
[8] A Ifldid and it isrecorded, ldid.
[4] Q. You don't have any reason to
deny you [5] gave a depositionon May 11,
19937
61 A No.
[71 Q. Does the name Hammondversus
Merrimont [8] Hospital mean anything to
you?
[8] A Yes, that's the casethat’s Bend-
ing in[io] Cleveland.
{11} Q. Thatis the one you are supposed
to go [12] give triil testimony in?
[13] A Maybe, Mr. Weisbrod.
[14] Q. ltis also the one you gave a depo-
sition [15] on on May 11, 1993, isn't it,
Doctor?
(16] A. if that's the date, then yes.
[17] Q. You gave a deposition on May 5,
1993, (18] less than a week before that,
Doctor?
[19] A Ifitis, itis, you know.
[20] Q. We could go On like this forever
and you [21] wilt say If itis, it is, to where
we get to you [22] giving 50 depositions a
year, right?
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[a]A. Idon't believe so.
[24] MR. SERPE: Objection, argumenta-
tive, {25] sidebar remark.
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[1] Q. (By Mr. Weisbrod) it could be be-
cause if [2] itis, itis, right, Doctor?
[3] A. Correct.
[4] Q. You can'ttell me here under oath,
swear {5} to methat I couldn’t keep going
like this and come [6} up with 50 deposi-
tions ayear, could you, Doctor?
[7} MR. SERPE: Objection, complete[8]
speculation. If you have depositions you
want to ask [9] him about, ask away.
[1o] THE WITNESS: That's right, just go
ahead{11] and ask them.
(12} Q. (By Mr. Weisbrod) Canyou swear
under {13] oath you haven't given 50 de-
positioninthe last{14] year?
[15] A. Since January, yes.
[16] Q. Inthe last year, a 12-monthtime
period, [17} Doctor.
[18] A. Ithink that would be unusual.
[18] Q. Can you swear under oath that
you haven't [20] given 50 depositions in
medical malpractice Cases,[21] Doctor, in
the lastyear?
[22] MR. SERPE: Objection, asked and
[23] answered?
[24] THE WITNESS: | don't know the
number, [25] Mr. Weisbrod. I've given you
the estimate of five to

[2] Q. (By Mr. Weisbrod) But you can'’t
swear {3] that it's not a fact?

[4] A. lam telling you it is unlikely.

[5] Q. Itis more likely you gave 40 inthe
last [6]year, correct?

[71 A. No.

[8] Q. It is not more likely you gave 40
rather [8] than 507

f10] A. I don’t know the number, Mr.
Weisbrod. | [11] cannot tell you the
number. |told you average in my [12]
pattern.

{13] Q-You are going to swear it is un-
likely you {14] gave 40 depositions in the
lastyear?

[15] A. Yes.

[18] Q. Are you going to swear it is un-
likely you [17} gave 30 deposition in the
lastyear?

{18} A. | don't know the number, Mr.
Weisbrod, so [19] | can’t swear to any-
thing right as you ask that [20] ques-
tion. If 1 don’t know the number, I'm
telling [21] you | don’t know. | have
nothing furtherto say.

[22] Q. That means you cannot deny that
you gave 23] at least 30 depositionsin the
last year, correct?

[24] MR. SERPE: Objection.
asked this [25] 10 different ways.
given you his estimate.

You've
He’s

the depositions, right, {3) Doctor, because
you can’t remember anything?

{4] MR. SERPE: Objection, completely
[5] misstztes his testimony. You are just
harassingthe [6] witness.

{71 Q. (By Mr. Weisbrod) You can't re-
member the [8] names of any of the depo-
sitions you've given, any of (8] the cases;
is that right?

{10} A. | mean certainly inthe past, you
sent me [t1] a list of them, after | see
them | can remember them.

(121 Q. Without me sending you a list of
them you [13] couldn’tremember them?
[14] A. No, that’s not a part of what my
[15) responsibility is isto remember de-
positions.

[16] Q. Did you give two depositions on
February [17] 18th, 19937

[1€] A. Two depositions?

[19] Q. Yes, sir.

[20] A. Notthat I'm aware of.

21} Q. Did you give a deposition on
February 3, (22} 19937

[23) A. If 1did, I did.

[24] Q. Did you give a deposition on
February[25] 2nd, 19337
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[1} 15aS an average since 1980, which is
what I've done, [Z]and how many oc-
curred over the lastyear, Ican’t[3} tellyou
that, | don’t know.
[4] Q. (By Mr. Weisbrod) The answer is
you [8] cannot swear under oath that you
gave less than 50 [8] depositioninthe last
year, correct?
[7]1 MR. SERPE: Objection, argumenta-
tive, [aJHe's already answered that three
times.
[9] THE WITNESS:
ther to [IO]say.
[11] Q. (By Mr. Weisbrod) | want to make
sure [12] I'vegot your answer becauseitis
reallyayes or no [13] answer, Doctor. Ei-
ther you can swear that you had [14} less
than 50 depositions inthe lastyear or you
{15} can’'t swear to that. Which one is ?
[16] MR. SERPE: Objectto that as [17]
argumentative, sidebar remark.
[18] THE WITNESS: | don't know the
number. {19] I'vetold you the average so |
can’'tyou. |don’t{20} know.
{211 Q- (By Mr. Weisbrod) Inother words,
you {22] cannotswear that you didn’t give
50 deposition in {23] the last year?
[24] MR. SERPE: Same objection. Go
ahead.
[25] THE WITNESS:
would

| have nothing fur-

I can tell you that
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{1} He'stold youto the best of his memory
aboutthese {2] matters. You are just ha-
rassing the witness and [3] asking him to
swear to something where he tells you [4]
he doesn't have the answer to it. Itis an
improper {5} question. You are just bad-
gering the witness.
[6] Q. (By Mr. Weisbrod) Have we cov-
ered all [7depositions you gave in May?
[81 A. Idon’tknow, you've got the list.
[9] Q. How many did you give in April?
[10] A. t don’t know.
[11] MR. SERPE: Obijection, asked and
[12] answered.
[13] Q. (By Mr. Weisbrod) Did you give a
[14) depositionon April 2nd, 19937
{15] A. | mean, you know, if you have
the [16] deposition, | have no problem
with it. Itold you I[17} don't recall the
dates.
[18] Q. Isn'tittrue, Doctor, that basically
[19] your tactic in answering these ques-
tions is to be as {20} evasive as possible?
[21] A. | don't have any tactic, Mr.
Weisbrod. [22] I'm here to answer your
guestions the best way | can [I’l the
best of my recollection. If | can, I can.
If[24] | cannot recallit, | can’t. lhaveno
tactic.
{25] Q. The only way anybody could find
out how
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[11 A. ldon't recall.
[2] Q. Didyou give a deposition on Jan-
uary (3] 22nd, 19937
[41 A. You know, again, if | did, you
know, {8} did. { don’trecall.
[6] Q. Didyou give a deposition on Jan-
vary 7, [7]19937
[8] A. lcan'trecall, Mr. Weisbrod.
[8] Q. Now, what you've testified to sev-
eral {10} times is that you have averaged
fiveto 15(11] depositionsayear, right?
[12] A. Correct.
[13] Q. Butyou've already given over 10
[14] depositions inthe hatf year since Jan-
uary 1; isn’'t[15] that right, Doctor?
[16] A. "Thereis still the remaining part
of {17) year, Mr. Weisbrod, and it is an
average over years.
[18] Q. Are you telling methatyou expect
to [19] give five or less depositions during
the remainder of [20] the year, Doctor?
(DA. Idon’t know.
[22] Q. Well, you are scheduled right now
for {238] more than that, aren’t you?
[24] A. No.
[25] Q.You're not?
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[1] be unlikely.

Page 89
[1] many depositions you'‘ve given or what
you have given [2] depositions in is to get
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[11 A. No.
[21 Q. Howwill we verify that?
{31 A. ldon'tknow. Some of thecases
I've [4] been disclosed in, some | have
not, and some | will [5}hottestify in, so
| can’ttell you that.
(6] Q. You have how many files in your
office [7] right now, active cases?
(8] MR. SERPE: Objection, asked and
[9] answered.
{10 THE WITNESS: I'vetold you that.
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[11] Q. (By Mr. Weisbrod) You don‘tknow
that [12] either, right?

{13] MR. SERPE: Objection, asked and
[14] answered.

[15] THE WITNESS: Notthe exact num-
ber, no.

{t6] Q. (By Mr. Weisbrod) So how we
would find [17] out, Doctor, how many ac-
tive files you have in your [18] office right
now?

[19]1 A You've asked me, I've told you
to the [20] best of my recollection.

[21} Q.What if we wantto know exactly?

[22] A. You asked me. 'm the person
to tell [23] you.

[24] Q. They are inyour office, right?

[25] A Yes.

do that, Mr. Weisbrod.

[13] Q. You are not going to refuseto do
it if [14] the court orders you to do it-

[15] MR. SERPE: Don'tanswer that. We
are [16] not going to get into what you
need to do if the [17} court does some
thing. Itistotaliy improper, {18} hypotheti-
cal

[19] Q. (By Mr. Weisbrod) Did you give a
[20] deposition on December 28, 19927
[21] A. lIdon’trecall.

[22] Q. Did you give a deposition on De-
cember 7,[23] 19927

[24] A. Same answer, Mr. Weisbrod.
[25] Q. Did you give a deposition every
week

[14} improper question. You haven't es-
tablished anything [15] today. All you are
doing is harassing the witness. [16] The
witness has given the best estimates he
can. If [17} you have other evidence obvi-
ously you can present it [la]or do what-
ever you want to with it.

(191 Q. (By Mr. Weisbrod) Let's double
your [20] number = we know in one year
there is evidence from [21} St. Paul Insur-
ance Company that you were involved in
[22] 60 claims.

23] MR. SERPE: Objection, we don't
know [24] that. It misstates evidence in
the case.

[25] THE WITNESS: That's nottrue.
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[11 Q. You wouldn't refuse, if the court
ordered [2] you, to reveal the names of
each of those files, {3] would you?
[4] MR. SERPE: Doctor, you don't need
to get [5] into answering questions about
things the court may [6] or may not do.
You don't needto answer that. Itis 7] an
improper question.
[a] Q. (By Mr. Weisbrod) is there any
reason {8] you know of, Doctor, why you
or your secretary can'’t [lo] makean inven-
tory of every file inyour office?
[11]) A Yes, there is a lot of reasons, |
mean, {12] some of which are privileged
information between the [13] the attor-
ney and myself, have not beenrevealed
in, [14] and it is not appropriate.
{15] Q. You can makealist, Doctor, of the
files [16] that are in your office with the
ones where you have [17] been revealed
and you can make a listwith the ones [18]
where you haven'tbeen revealed in, can’t
you? There [18] is nothing to stop you
from doingthat.
[20] MR. SERPE: Les, we are not going
to {21] continue on this road. If the judge
orders [22] something, Dr. Chalhub will
have an opportunityto [23] decide what he
is goingto do. There is no order for [24]
this. We are not going to get into what will
happen {25} if the judge orders things.
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[1} between October 8 and December 28,
19927
121 A | would doubt that.
[38] Q. Every other week?
[4] A |don'tknow.
[5] Q. Did you give a deposition every
week [6] during the the month of June,
19927
[71 A. You know, that's a year ago, [8]
Mr. Weisbrod, | can't tell you that.
[9] Q. Doctor,you can't deny under oath
that [lo] you've given five hundred deposi-
tions in medical [11] malpractice cases,
canyou?
[12] MR. SERPE: Obijecttothis, improper
[13] THEWITNESS: Ithink{ can, [14] Mr.
Weisbrod. | think thatwould be unlikely.
[15] Q. (By Mr. Weisbrod) Can you only
say it is {16} unlikely, or can you say you
didn't do it?
{171 A. lwould think that would be an
amount {18] that = yes, | can say that
that did not occur.
[18] Q. Canyou deny under oaththatyou
gave {20} four hundred depositions in
medical malpractice [21] cases?
[22) MR. SERPE: Same objections.
[23] THE WITNESS: I've given youto the
best [24] of my recollection in averages. |
can't tell you [25] anymore. | don't recall
since 1980what the number
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{11 MR. WEISBROD: The judge needs
to know in {2] framing an order what is
physically possible and not [3] possible
and that's ail | am asking.
[4] Q. (By Mr. Weisbrod) E it physically
[5] possible for someone, you or one o
your employees, [6] to make an inventory
of what Cases there are in your {7} office
by which ones you've been revealed in
and [a] which ones you haven't been re-
vealed in?
[8] A. |think anything is possible. All
the [lo] attorneys would have to be
contacted. They would [11] haveto be
asked and it would have to be
recorded. | [12] don’t have the time to
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[1] is.
[21 Q. (By Mr.Weisbrod) Doctor, I know
the [3] average you are testifying to is
wrong because I've {4] got more deposi-
tions than the average you've [5) testified
to. Okay?
[6] MR. SERPE:
comment.
{71 Q. (By Mr. Weisbrod) So assuming
the [8] average you've been giving for
years is wrong, [9] Doctor, and I'mtrying
to figure out now that we know [lo] that
what the right number is, | want to know
how far [11] you will go in denying be-
causethat’s all | have to [12] work with.
[13] MR. SERPE: Objection, completely

Objection, sidebar
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[11 Q. (By Mr. Weisbrod) You deny that?
[2] A It speaks for itself.
[8] Q. You read yourself the deposition
[4] testimony.
[5] A Why don't you look atthe list,[6]
Mr. Weisbrod.
[71 Q. I've got the list. You show me on
the [8] listwhere itisthat it's nota medical
malpractice (8] case.
[lo] A. 1 told you there’s no way to
know that, [11] but my practice pattern
in 1986 is to see patients{12] relatedto
a number of issues. Now, if their [13]
insurance carrier is St. Paul’s, they are
going to [14] have a claim number. So
I have no way to tell you [15] what that
isrelatedto.
[16] Q. Doctor, you can't swear to me un-
der oath [17] and in fact you know darn
well none of those payments [le] have to
do with patient care, don’t you?
{18) MR. SERPE: Objection, asked and
[20] answered. Sidebar remark.
[21] Q. (By Mr.Weisbrod) There’s notone
of [22] these that has to do with patient
care, does it, [23] Doctor? I'm going to
show itto you. You show me [24] which
one hasto do with patient care.
[25] THE WITNESS: Howam | supposed
to know
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[1] that? There are no hames, nothing as-
sociatedwith {2} it, Mr. Weisbrod.
[3] Q. Exactly,Doctor, exceptfor the tes-
timony {4] from the St. Paulwitness saying
that this [5] misrepresents payment for
you on claims, and the [6] other thing is,
Doctor, that this came from and [7]
through the malpractice department of St.
Paul, {8} didn't it?
81 A | don’'t know where it came
from. | [10] didn’t get it.
[11] MR. SERPE: Obijectto the sidebar.
[12] Q. (By Mr. Weisbrod) How can you
sit there {13] and testify that it has to do
with direct patient [14] care when you
don't even know where it came from?
[15] A Why don’t you get your testi-
mony correct. {16} | never said direct
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patient care. | said what the {17] the
type of patients were. $250 is not =
may be [18] related 1O a patient visit.
$30 is a fee for either [19] an officeuvisit,
for records, or something. That is {20]
direct patient care.

{21] Q.Oh, Doctor, $30 could be a phone
call you |22} had with somebody on a
case.

[23] A. I don't bill for phone calls, [24]
Mr. Weisbrod, only attorneys do.

{251 Q. You don't bill for anything, do
you? You

goes [18] along and sometimes you bill at
the conclusion of the {19] case; isthat cor-
rect?

{20} A. Correct.

[211 Q. Now, Doctor, show me where the
payment [22] was that you were pointing
to that was the $30 [23] paymentbecause
all the ones that I've seen on your [24]
name where total expense paid on your
name was [25] $59,411.72, none of them
arethat low. They are all

hub didn't prepare the document. If [19]
you have something specific to ask him,
ask him. {20] Stop insulting him.

1211 Q. (By Mr. Weisbrod) | want you to
deny [22] under oath, Doctor, that on this
list that totals up [23] to where you were
paid $59,411.70some-odd cents in [24}
1986 by the St. Paul Insurance Company,
I want you to [25] deny under oath if you
canthat all of that money was
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[1] don't have any billing records in this
case, do you?
[21 A. I'm sure | do.
give it to [3] you.
[4] Q. Why can’tyou give itto me?
[5] A. I don’t have it. He's certainly
welcome[6] to giveitto you. Pl beglad
to get it from him [7]Jand give itto you.
[8] Q. Areyou telling us now you bill as
the [9] case goes along?
[Io] A. Sometimes.
(11} Q. Your previous testimony under
oath has [12] been that you don't bill as
the case goes along.
[13] A. In the past | have = | mean, re-
cently I {14] don’t. inthe past | have as
| went along.
[15] Q. When did it change, Doctor?
[16] A. The -
[17] Q. You say inthe past you havent.
You [18] testified years ago you didn't bill
intothe end of [18} the case.
[20] MR. SERPE: Obijection, improper
[21] testimony. If you have something
specific you want [22] to showthe doctor,
showthe doctor.
[23] THE WITNESS: What's your ques-
tion, {24] Mr. Weisbrod?
[25] Q. (By Mr. Weisbrod) My questions
is:

Mr. Serpe can
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[1Jinthe hundreds of dollars.
{2 MR. SERPE: Obijection, the docu-
ment [3]speaks for itself. | objectto Mr.
Weisbrod's [4]characterization.
51 Q. (By Mr. Weisbrod) Show me on
'86.
[6]1 A. | don’t even know what the
years are. [7]Here are the $30 pay-
ments right here.
18] Q-What you are showing me is two
$30[9] payments to the Neurology Cen-
ter, P.C., on Dauphin [lo]Streetin Decem-
ber, and this is dated as of December [11}]
of 1985;is that correct, Doctor?
[12] MR. SERPE: objection, the docu-
ment [13] speaks for itself.
[14] Q. (By Mr. Weisbrod) Is that correct,
[15] Doctor?
[16] A. That's what they are.
read the [17] other dates.
[1e] Q. There is two $30 entries there.
[19] A. Right.
{20} Q. Itis under the Neurology Center
on [21] Dauphin Street, and it is as of De-
cember 1985,[22] correct?
[23] A. Correct.
[24] Q. Now, let's go over to the portion
under [25] your name where it says Elias
Chalhub, and it says at

| didn’t
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[1] What's your billing practice?
[2] A. Sometimes | will bill at the con-
clusion [3]df the case and sometimes
during the case.
[4] Q. How do you decide except during
the [5]Jmiddle of the depositionwhich one
of those you are [6] going to do?
[71 MR. SERPE: Objection, sidebar re-
mark, [elargumentative.
[9] THEWITNESS: Idon'tthink| needto
[loJanswer that question.
[11] Q. (By Mr. Weisbrod) How do you
decide {12} which case you are going to
treat which way?
[13] A. Well, when they go on for a
number of [14] years, Mr. Weisbrod, |
will send the bill. If it is [18] a reason-
abletime to conclude it,then lwill. Itis
[16] usually at the conclusion of the
case.
[17] Q. SO sometimesyou billasthe case
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[1] the top of the page as of December
1986,and Iwant [2}you to go down into
this column here where it adds up [3] to a
total of $59,411.72 and see, Doctor, if you
can [4] find any anything in that column
that's less than [5]several hundred dol-
lars.
[6] MR. SERPE: Objection, the docu-
ment 7] speaks for itself.
[8] THE WITNESS: So what? What do
you want [9] meto do itfor? Itis notgoing
to tell you the [l0]type of the cases or
what it is for, Mr. Weisbrod.
[11] Q. (By Mr. Weisbrod) Well, Doctor,
you're [12] playing games here, aren't
you?
[13] MR. SERPE: Objection-
[14] THE WITNESS: I'm not playing any
games.
[15] MR. WEISBROD: Sure you are, Doc-
tor.
[16] MR. SERPE: If you have a question
to ask [17] about the thing, ask it. The
documentspeaks for [18] itseff. Dr. Chal-
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[1] for payment related to medical mal-
practicework. Can[2] you do that?
[3] MR. SERPE: Same objection.
[41 Q. (By Mr. Weisbrod) Canyou deny
that [5Junder oath?
18] A. | have no way to know that. |
don’t know [7Jwhat the numbersrepre-
sent. |told you the practice [8] pattern
I have. 8t. Paulis a largeinsurance|9]
company, makes payments for a lot of
things.
[16]Q. You want to dance around it, but
you [11] can't deny it under oath; isn’t that
right?
[12] A. 'm not dancing around any-
thing.
[t3] MR. SERPE: Objection, you are in-
sulting {14] the doctor. You don't need to
answer if he wants to [15] insultyou.
[16] Q. (By Mr. Weisbrod) You testified in
the [17] past that in fact you were paid
$84,000 by the [18] St. Paul Insurance
Company for medical malpractice [19]
work in 1986;isn’tthat right, Doctor?
[20] A. Through lawyers or directly by
the [21] St. Paul’s Insurance Company,
yes, | have.
[22] Q. Thank you. And every year since
1986 you [23] made as much or more,
haven't you, Doctor?
{24] A. No.
[25] Q.How do you know?
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[11 A.lmean, |l know what I'vedone. |
know [2}he volume.
[3] Q. Canyou remember a specific dol-
lar figure [4For each year?
[51 A. No, I don’t think anybody can
do that, {6) Mr. Weisbrod.
[71 Q. Well, then, how can you tell me
you (e]didn’t make as much or morethan
$84,0007
(9] A. | know what my income is. |
know what [lo]the percentageis.
[11} Q. Well, how would anybody know
whether you [12] are telling US the truth
now or not, Doctor?
[13] MR. SERPE: Objection, argumenta-
tive. [14] Ask a question.
[15] THE WITNESS: I'vetaken an oathto
tell {16] you the truth, Mr. Weisbrod, and
believe me Itell {17] the truth.
[18] MR. WEJSBROD: | think we've
demonstrated {19} that's not true on a
number of instances.
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[20] MR. SERPE: That is absurd. You
haven't[21] demonstrated anything today
except you have a [22] tremendous ca-
pacityto harass and badger the witness.

[23] Q. (By Mr. Weisbrod) Let's go
through a few {24] more of your previous
depositions, Doctor. We [25] started out
Travis versus Hamby, and you testified in

ceived it in an envelope [=] from an attor-
ney, then you didn't in your mind [23] re-
ceive itfrom St. Paul?

[24] MR. SERPE: | needto objectto that,
to [25] allthe sidebar remarks inthat ques-
tion. Itisan
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[1] March of '87 that you had reviewed
very few case for [2] St. Paul in the last
year, whichwas '$6, and then we [3] saw
with 8t. Paul's deposition of Sharon Man-
ning that [4] in fact you had been paid on
60 separate claims in [5] 1986, correct?
[6] MR. SERPE: Objection, completely
[7] misstates his testimony, mischaracter-
izes what he [8] said to you. You already
answeredthis question (9] several times.
[io] THEWITNESS: Ican't answer it any
{11] different.
[12] Q. (By Mr. Weisbrod) Doctor, based
on what [13] we've just gone through and
the factthat you can't {14] tell me that any
of those payments of $59,000 weren't[15]
malpractice cases, isn't it true, Doctor,
that when [16] you testified on March 17,
1987, that you had {17] reviewed very few
St. Paul cases inthe lastyear 18] that you
weren't telling the truth?
[19] MR. SERPE: Objection, asked and
[20] answered.
{21} THE WITNESS: To my recollection,
[22] Mr. Weisbrod. 1told you, | have not
told you who {23] the insurance company
is. Idon't knowthe carrier [24] the major-
ity of the time.
[25] Q. (By Mr. Weisbrod) Do you recall
the case
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[1] of Royball versus Fleetwood in which
you gave a {2] deposition on March 15th,
19917
31 A No.
[4] Q. Let me showyouthis one, Doctor:
You [5] were deposed and gave testimony
under oath on 15th[6] day of March, 1991
The questionwas, "At sometime [7] in the
past did you receive as many as 60 differ-
ent [8] checks from St. Paul Fire and Ma-
rine Insurance {8} Company in a single
year?" And your answer was, "I [10] don't
believe so." Is that correct?
{11} A Yes.
[12] Q. That's nottrue, is it?
[13] A. Yes, itistrue.
{14} Q. Doctor, we just went through
where there {15} was a list from St. Paul
where they paidyou. Now, [16] isthe Ita-
son why you are saying this isn't true is
[17] because what you've done is you've
made a [18] differentiation in your testi-
mony when the question [18] is received
from S8t. Paul that In your mind if the [20]
check was from 8$t. Paul, in other words,
drawn on [21] their account, but you re-
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[1] improper question.
[2] THE WITNESS: What's your ques-
tion?
[3] Q. (By Mr.Weisbrod) My questionis:
When [4] you were asked this questionin
this deposition about [5] receiving 60 dif-
ferent checks from St. Paulin a 6] single
year, did you interpretthe term receivedto
[7] meanthat if a check was drawn on St.
Paul's account[8] butyou got it inan en-
velope from an attorney as [9] opposed
from St. Paul that you didn't receive a
check {10} from St. Paul?
[11] A You know, I can't recall that
many years {12} ago what I interpreted
or what Ididn't interpret. [13] It speaks
for itself. | have explained to you the
[14] system. I've explainedto you what
occurs and a lot [15] of those are dupli-
cates,s$0 ©
[16] Q. Explainto me, Doctor, how we
can have a {17} listfrom St. Paul showing
they gave you - they had [18] 60 different
checks made out in your name and you
[19] could testify that you didn't receive 60
different[20] checks from St. Paul?
{213 A Well, Idon't know that that rep-
resents [22] 60 different checks, Mr.
Weisbrod. Does that say [23] that in
that deposition?
[24] Q. Yes, sir.
[25] A. Show me where that says that.
Show me

many.
[21] Q. Doctor, if =

[22] A. But my corporation could have
or [aasrtainly for patient care, yes,
that's possible.

[24] Q. Oh, I see, nowyou are sayingthat
you [25] don't interpretthe term you to in-
clude your
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[1] where it says 60 different checks
were issued.
[2] Q. Well, itis 60 different = well, 1think
[3] it adds up to that, doesn't it, Doctor?
[4] A. No, show me where the checks,
where it [5] says that, Mr. Weisbrod.
Show me in the deposition [6] of Ms.
Manning where it says that.
[71 Q. ltsays 60~
8] A. No,itdoesn't. Tell me where it
says 60 [g] checks, Mr. Weisbrod.
[10] Q. Doctor-
[11] A. You don't want to do that, do
you?
[12] Q. Doctor, you want to make a dis-
tinction [13] between checks and claims,
right?
[14] A lthinkthereis a lot of difference
[15] between checks and claims.
[16] Q. The fact is you could very well
have [17] received 60 different checks,
you don't know?
[18] A. Yes, Ido, Mr. Weisbrod.
[18] Q. How do you know?
[20] A. I would not have received that
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[1] corporation, right?
[21 A 1 didn't say anything. That's
what you [3] are saying.
[4] Q. No, sir, youjust saidyou mightnot
have [5] but your corporation might have.
Betweenyou and [6] your corporationyou
got 60 different checks, right?
[71 A ldon't know what your point is.
[8] Q. Doctor, if | get the actual checks
from [9] St. Paul and there is 60 of them
made outwith your [lo] name on it, would
ydu admitthenyou received 60 {11} differ-
ent checks from St. Paul?
{12] MR. SERPE: Objection, completely
[13] hypothetical and assumesfacts notin
evidence.
[14] Q. (By Mr. Weisbrod) In fact, that's
the [15] the only way you would admit it
isn't it, Doctor?
[18] A. Mr. Weisbrod, ltold you to the
best of [17) my recollectionwhat the re-
imbursement pattern was. [18] We
looked at those numbers. There's
nothing more [19] that | can add.
[20] Q. Did you give a deposition in a
case [21] styled Hurtversus The Mt. Sinai
Medical Center in {22] September of
18927
[ 24 You havethe deposition. Obvi-
ously [24] that's the case.
[25] Q. September 25th, 1992. Question,
*l think
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[1] inone year you earned as muchas ap-
proximately|2] $80,000 from St. Paulinre-
viewing cases.* Answer, {3] "No, | don't
thinkthat'strue." [4] You didn'ttellthe truth
there, did you, [5] Doctor?
[6] A. Yes,Idid, Mr. Weisbrod.
{71 MR. SERPE: Objection, improperis]
impeachment, document speaks for itself.
[8] Q. (By Mr. Weisbrod) We've just
gone {10} throughthe checks -
[11} A. No, are haven't gone through
the checks.
[12] Q. I'm sorry, you're right, we haven't
gone [13] throughthe checks.
[14] A Correct.
[15] Q. We've gone through the report
from {16] St. Paul Insurance Company,
the computerized list, [17] right?
[18] A. They are claims numbers, Mr.
Wsisbrod.
[18] Q. It shows that you received more
than [20] $80,000 from St. Paul, right?
[21] A 1 don't have any problem with
that.
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[22] MR. SERPE: Objection, the docu-
ment [ Nspeaks for itself.

[24] Q. (By Mr. Weisbrod) Why did you
deny under [25] oath that you didn't think
itwas true in one year

[24] Q. (By Mr.Weisbrod) Doctor, do you
[25) remembsr giving your testimony in
case styled Hicks

[24] A. Skow itto me.
[25] Q. Canyou deny it?
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[1] you earn @S much as approximately
$80,000 from [2] St. Paul in reviewing
cases?
[3] A. Reviewing cases is the key.
They are for [4feimbursement. I don't
know what it is for, | told [5] you that.
Records, other types of cases, | don't
[6] know what it is for. Do you?
[71 Q. Yeah.
[8] A.Youdo?
[8] Q.Yeah.
[10] A. Show itto methen.
[11] Q. Itisfor your testimony, Doctor.
[12] A. Show mewhere that says that.
{13] Q-And, by the way, you've drawn a
[14] distinction between monies you are
paid for reviewing [15] cases, monies you
are paid for testifying in court, [16] and
monies you are paid for giving deposi-
tions, {17} right?
[18] MR. SERPE: And money he's paid
for [19] treating patients.
{20] THE WITNESS: | didn't draw a dis-
tinction [21] betweenthe other three, you
did.
[22] Q. (By Mr. Weisbrod) One time you
were {23] ordered to calculate what per-
centage of your income [24] was relatedto
testifying, and you calculated 10.1 {25]
percentin 1986 is relatedto testifying, and
that

Page 112
[1] versus Smith onthe 2nd day of August
19917
[Z2] A. No.
[31 Q. Butyou did, right?
[4]1 A. Well, you have the deposition.
Why are [8] you playing games? Just
show it to me.
[6] Q. I'mtestingyour memory, Doctor.
[71 MR. SERPE: Objectionto sidebar.
8] Q. (By Mr. Weisbrod) In that deposi-
tion you [9] were asked, "Is it true that for
1986you estimated [10} at the direction of
Judge Byrdthat 10.1 percent of [11] your
income came from either testifying in of
[12] reviewing medical malpractice
cases?"' Your answer, [13] and this was
read to you from another case, your [14]
answer was, "No, testifying." Question,
"Just from [15] testifying?" Answer, "That's
correct.”
[16] A. Well, if that's what | said, that’'s
[17] correct.
[18] Q. SO that when you calculated that
10.1 [19] percent of your income came,
that was just from [20] testifying, that didn't
include depositions and it [21] didn't in-
clude review of medical malpractice
cases; [22] isn'tthat right?
23] A. Testifying is depositions.
{24] Q. Butyou've drawnadistinctionb e
tween [25] that in other placewhereyou've
testified in
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[1] A. Show ittome.
21 Q.ldon' haveto.
[3] A.Then Idon't have any answer.
[4] MR. SERPE: He's already answered
the [5] question.
[6] THE WITNESS: You've gotto show
itto [7} me.
(8] Q. (By Mr.Weisbrod) Doyou remem-
ber the [9] the deposition, Doctor, of
Chaney versus [10} St. Margaret's Hospi-
tal that you gave on April 4,[11] 19887
[12] A. | don't believe so, Mr. Weis-
brod.
{13] Q. You were asked, "And do you
continueto {14} review cases for St. Paul
in 19887" And your answer [15] was, 'l
don't review cases for St. Paul, okay, 1{16]
don't work for 8t. Paul."
[17} A. That was true in 1988, it is true
in {18} 1966, and it istrue now.
[18] Q. And the reasonwhy you say that
istrue [20] is because since St. Paul pays
you, you don't {21} considerthat you work
for them when they pay you?
[22] MR. SERPE: Wait. That completely
[23] misrepresentsthe doctor's testimony.
Improper [24] impeachment.
[25] Q. (By Mr. Weisbrod) Doctor, I'mtry-
ingto,
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[1} numberthat you calculated at that time
was strictly {2] related to testifying in a
courtroom. It wasn't [3] related to the
amount you received for reviewing [4]
malpractice claims or giving deposition
testimony; is [5] that correct?
[6] A. | can't recall back then, Mr.
Weisbrod. {7] | don't think that's cor-
rect, though.
8] Q-Now,you've givendepositiontes-
timony to [9] that effect, haven'tyou, Doc-
tot?
[10] MR. SERPE: Obijection, improper
[11) impeachment. if you have testimony
you want to show [12] him, go ahead and
show itto him.
[13] THE WITNESS: Let'stake a break. It
has [14] been another hour.
[15] MR. WEISBROD: If youwon't take a
break, {16] we will get through this a lot
faster.
{17] THE WITNESS: How much longer
do you [le]have?
{19] MR. WEISBROD: Hopefully an hour
we will {20} be finished.
[21] THE WITNESS: 1 stili need to take a
[22] breakthen. 4
{23] (Recess.)
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[1] depositions.
[21 MR. SERPE: Wait. Hold it. Objectto
[Bkthat. If you have a specific thing you
want to show [4khe doctor, show itto the
doctor.
[5]1 Q. (By Mr. Weisbrod) Haven't you
drawn a {s] distinction in past testimony,
Doctor, between [7] testifying in a court-
room and depositions?
[8] MR. SERPE: Same objection. Itis
{8} improper impeachment. If you have a
depositionto [10} show the doctor, show
itto him.
[11} Q. (By Mr. Weisbrod) That's okay.
I'm [12] askingyou if you remember.
[13] A. |l can't remember. You will have
to go [14] back and look at the question
and see what it says.
[15] Q. Let's assume you've drawn that
{16] distinction.
[17] A. Let's not assume anything, Mr.
Weisbrod. [18] If you have something,
let's do it.
(18] Q- You've drawn that distinction in
the [20] past.
{21} A. Show-
[22] MR. SERPE: Asked and answered.
[23] Q. (By Mr. Weisbrod) Can you deny
it?
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f1] like, explain this for the jury and the
common guy. [2JrThe common guy, when
they get paid by somebody, they [3lgen-
erally admit that they work for the person
they [4] are getting paid by, the person
whose name is on the [5]paycheck, and
the fact of the matteris, Doctor, that [6} the
name on the paycheck for you on all of
these [7] cases that you've reviewed and
testified in is [8] St. Paul insurance Com-
pany; isn't that right?
[91 MR. SERPE: Objection to the side-
bar {10] remark and comments by Mr.
Weisbrod and misrepresents{11] the doc-
tor's testimony.
[12) THE WITNESS: No.
[13] Q. (By Mr. Weisbrod) You are going
to tell [14] me that the name on the pay-
check is not 8t. Paul[15] Insurance Com-

pany?

[16] MR. SERPE: Objection, name on
what {17] paycheck?

[18] THE WITNESS: Inwhich case?

[19] MR. SERPE: It's not a paycheck. |
don't[20] know what you're talking about.
[21] Q. (By Mr. Weisbrod) Doctor, in mul-
tiple [22] cases you have received pay-
checks from St. Paul{23] InsuranceCom-
pany for medical malpractice review and
{24] testimony that you've given, correct?
[25] A. Mr. Weisbrod, no, that's not
correct.
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[1] Second of all, you understand the
reimbursement [2] system, or maybe
you don’t, okay, and I'm not sure | {3]
entirely do. Attorneys hire me. Who
makes that [4] payment, how their ar-
rangement = they have been [5] re-
tained by, is entirely up to them, butthe
[6] insurance company does not em-
ploy me.

[71 Q. Doctor, you knowwhat perjuryis?
8] A. lunderstandthat.

[91 Q. Now, let's try this again because |
think [lo] youtold mesomethingjust can’t
betrue and that is {11} that your name, the
name on paychecksthat you [12] receive
in multiple cases inwhich you get paid for
[13] giving expert testimony in reviews is
not St. Paul{14] Insurance Company, that
name doesn’t appear on the [15] pay-
check, it is not the account on which the
checkis [16] drawn.

[17] MR. SERPE: I'm goingto object to
the [le] sidebar comments. The question
Is vague, it is [19] confusing, refersto pay-
checks, there is no evidence [m}bout
paychecks. It makes no sense.

[21] THE WITNESS: Okay. There are a
number [22] of things, First of all, you
changed the question {23} from before.
Obviously the name does occur on same
[24] paychecks, not multiple, many. You
keep changing [25] what you want to ask
and say it is the same question.

tors in dealing with {3] medical malprac-
tice cases; isn'tthat correct, [4] Doctor?
{81 A. No, that is not correct.

[6] Q. Youshouldn't have said that.

[71 A Why shouldn’t I?

[8] Q. Becauseitis nottrue,

9] A Itistrue.

{10] MR. SERPE: Objection. If you are
going {11] to continue this any more, Mr.
Weisbrod, |think we [12] should call the
judge and recess the depositionand [13]
take it before the judge. You are harass-
ingthe [14} witness and badgeringthe wit-
ness. You are acting [15] extremely un-
professional.

[16] Q. (By Mr. Weisbrod) You were read
before [17] in one of your depositions
what St. Paul wrote about [18] the video-
tapethat you did in which they stated that
[19] itwas for purposesof training lawyers
and adjustors [20} to defend malpractice
cases, isn't that right?

[21} MR. SERPE: Obijection, improper
[22] impeachment.

[23] THE WITNESS: Say that again.

[24] Q. (By Mr. Weisbrod) You were read
in one {25] of the depositions you have
given before what

[6] Q. (By Mr. Weisbrod) Are you going
to deny [7] you gave your testimony that
day?

[8] MR. SERPE:. Objection, improper
guestion.

f9] THE WITNESS: No, just show it to
me, [10] Mr. Weisbrod.

{111 Q. (By Mr. Weisbrod) You were
askedthe [12] following question on page
38 of the deposition, [13] ‘Doctor, do you
agree with this statement: $t. Paul [14]
Fireand Insurance Company, its selectat-
torneys, and {15} Elias Chalhub, MD,
who participated in these {18] seminars
have a proprietary and protected interest
in [17}) maintaining these materials and
videotape under their [Ie] exclusive con-
trol and assuring that they are used for
{19] their intended purpose, i.e., to assist
selected [20] defense attorneys and se-
nior claims representatives {21} in under-
standing the birth injury and cerebral
palsy [22] claims.” Is that correct, Doctor?
[23] MR. SERPE: Totally different than
the {24] questions you asked before.

[25]) THEWITNESS: |don’tthinkso.
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[1] St. Paul Insurance Company wrote
about the videotape [2] you did; isn’t that
right?
[3] A No, 1 don't know what 8t. Paul
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{1] Itis not. Second of all, just because
that occurs [2] still does not meanthe in-
surance company retains me. [3] You
know the system. Why de you want to
twist it [4) around?
[5] MR. WEISBROD: | object to the [8]
responsiveness of the answer.
{71 THEWITNESS: | thought itwas very
[8] responsive.
[8] MR. WEISBROD: You are twisting it
[10] around.
{11] MR. SERPE: | objectto the sidebar.
[12] Q. (By Mr. Weisbrod) The insurance
company [13] does pay you on multiple
occasionsandyou knowthat [14] andyou
are nottelling the truth.
[15] A. I'mtelling the truth.
{16} Q. Doctor-
[17} MR. SERPE: I've got on objectionto
[18] make. The questionis argumentative.
You are just {19] sitting here harassing
and badgeringthe witness. He [20] has
answered your questions.
{211 Q. (By Mr. Weisbrod) One paycheck
you {22} received from St. Paui Insurance
Company was $2,000 [23] for making a
videotape for them?
124] A Yes, that is not a medical mal-
practice[25] casaq.

wrote. If [4] you could show itto me, |
will be glad to look at {5] it.

[6] Q.Allright. Iwill.

{71 A. Good. Let's see it. I'm waiting
[8] Mr. Weisbrod.

[9] Q. There are just so many of these
when you [10] are dealingwith hundreds it
takes awhileto get [11] them out.

[12] MR. SERPE: Objectto thesidebar. If
[13] you've got something to show the
doctor, show itto [14] him.

[15] MR. WEISBROD: Iwill.

f16] Q. (By Mr. Weisbrod) In deposition
you gave [17] in February 19, 1993, in the
case of Whittinger [18] versus Northwest
Physicians for Women, do you 18] re-
memberthat case?

[20] A. No.

{21} Q. You are not going to deny you
gave your |22} dsposition on February 19,
1993, are you?

[23] MR. SERPE: Objection, asked and
answered [24] already. Show him what
you've got if you want to ask {25} him a
guestionabout it.
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[ MR. SERPE: Totally improper im-
peachment, {2] You are asking if it is true,
show himthe {3] information.
[4] THEWITNESS: Canl readwhat con-
text it [5] was in?
[6] Q. (By Mr. Weisbrod) Doctor, all |
have is {7] the summary.
{8] MR. SERPE: The summary of the [g]
deposition? This is completely improper
impeachment.
[lo] THEWITNESS: That'swhatwe have
doing [11} for two hours, John.
[12] Q. (By Mr. Weisbrod) Doctor, your
answer [13] when you were asked that
guestion is -
[14] MR. SERPE: This is the summary
you have? {15} You don’t havethe deposi-
tion to show the doctor?
[16] MR. WEISBROD: This is his actual
answer.
[17] MR. SERPE: Then show the doctor
the [le] testimony.
[19] Q. (By Mr. Weisbrod) I want you to
know -
{20] MR. SERPE: Do you have the depo-
sition, {21} the transcript?
[22) MR. WEISBROD: Excuse me. Are
you going [23] to allow meto finish?
[24] MR. SERPE: Go ahead and finish
andthen {25] identifywhere it comes from.

Page 120
{11 Q. (By Mr. Weisbrod) Are you going
to deny {2] you gave testimony in that
case -
[8] MR. SERPE: Objection, asked and
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(11 Q. That was for making a videotape
to be[2] used totrain attorneys and adjus-

[4] answered. He aseady told you he
doesn’t remember [5] the dates he gave a
deposition.

Affiliated Reporters
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[11 Q. (By Mr. Weisbrod) “lwant you to
know [2] why | was asked. It was to edu-
cate individuals. How {3} they wish to use
that, if they want to use itto help [4] their
attorneysfor defense, so beit.” [5] Are you
golng to deny you said that?

[6] A Why don’t you show me what
context it was [7] in, Mr. Weisbrod. You
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have a great propensity for [8] misrep-
resenting the truth, so could | see it?
{81 Q. No, Doctor. lobjectto your state-
ments [10] on the record. | don't want a
propensity for [11] misrepresenting the
truth,you do, and all Iwant to [12] know s
whether you are going to deny whether
you [13] said that or not.

[14] MR. SERPE: | am goingto object. It
is[15] completely improperimpeachment.
If youwantto ask [16] the doctora specific
guestion, ask him a specific [17] question.
The summary you read was different from
{18] the question you asked before and
was a[19] misrepresentationby you, and
| object to your [M] sidebar comments
and your continuinginsultsto the {21} wit-
ness.

{22] Q. (By Mr. Weisbrod) Let’sjust back
it up {23] this way, Doctor. Are you going
to deny that you [24] made avideotapefor
St. Paul Insurance Company’s use {25] in
educating its attorneys and adjustors in
howto

11] MR. SERPE: Same objection.

12] THEWITNESS: | usually get paidfor
ny [13] services just likeyou do, Mr. Weis-
srod, and it was [14] for performing and
joing an educationalvideo. 1do [15] that
‘or a number of people on differenttopics.
i16] Q. (By Mr. Weisbrod) Isn’titalsotrue,
(17} Doctor, that you got checks which
3ay you, and, [la] therefore, were pay-
checks from St. Paul Insurance{19] Com-
pany in 1986 for aS much as $84,0007
[20] MR. SERPE: | needto object to that
[21] again to the way you are misrepre-
senting the term [22] paycheck as far as
four questions to Dr. Chalhub. 1t [23] is
misleading and it is confusing.

[24] THE WITNESS: | can’t answer that.
[25) You've asked that several - | mean, a
number of ways

»aid you for work that you did for St. Paul
[12] Insurance Company at least to the
une of $84,000, in{13] 1986; isn’tthat cor-
t?

[14) A. No, itis not correct.

(15] Q. What iswrong about it?

[16] A. Because the attorney retained
me. If he[17] has somebody else who
makes the payment, that's up to {18}
him, but Iworked for the attorney, not
for [19] St. Paul's. That’s what the dif-
ference is and you [20] know that's
what the difference is, and we've been
[21] talking about that for two hours.
[22] Q. So inyour mind you got paid by
[23] St. Paul's for work you did for the at-
tomey, right?

[24] A Itis not only in my mind, that’s
the [28] facts.
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{1} defend malpractice claims?
[21 A. That was not the intent of the
lecture, [3] Mr. Weisbrod. lam going to
deny that, yes.
[4] Q. You are not going lo deny that's
what [5] St. Paul did with the material?
[6] MR. SERPE: Objection, calls for {7]
speculation.
[8] THEWITNESS: |don't knowwhat[$]
St. Paul's did with the material. | assume
they [lo] educated their claims represen-
tatives and attorneys [11] about medicine
with that, which is what the intent[12] was.
[13] Q. (By Mr.Weisbrod) Educatedthem
about{14] medicinein orderforthem to be
ableto utilizeit{15] inthe defense of mal-
practice claims?
{18} MR. SERPE: Objection, speculation.
{171 Dr. Chalhub isn't hereto tell you what
§t. Paul[18] intendedabout anything.
{19] THE WITNESS. Common sense
wouldtell [m] you =
{21] MR. SERPE: You've gotto let mefin-
ish {22] my objections.
[23] Q. (By Mr. Weisbrod) We are talking
about [24] paychecksfrom 8t. Paul. You
admitted you got a [25) paycheck from St.
Paulfor two thousand bucksto do
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[1] the videotape, right?

{2) MR. SERPE: I needto objectto your
use [3} of the term paychecks since that
connotates paychecks [4] you receive
from an employer. Dr. Chalhub has [8]
testified he is not an employee of §t, Paul
Insurance [6] Company.

[71 Q. (By Mr. Weisbrod) You got a
checkwhich (8] paid you, so, therefore, it
was a paycheck from {8} St. Paul Insur-
ance Company for $2,000 for doing a [io]
video, right?
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[ and differentways and | have no differ-
ent answer, {2] Mr. Weisbrod. It is the
same answer, nothingto add.
3] Q. (ByMr. Weisbrod) What got us on
© this [4] B you denied that you worked
for 8t. Paul Insurance [5] Company?
[6] A. | don’t work for St. Paul Insur-
ance [7] Company. I've never had a
contractual relationship.[8] Idon’thave
any relationship with the insurance [9)
company.
[10] Q. Inthe sense that you have gotten
paid by [11] them for work that you have
done in cases that they [12] were insur-
ance company on you have gotten
checks {13] which paid you for work on
behalf of the St. Paul[14} Insurance Com-
pany; isn'tthat correct, Doctor?
{15] A. That does not imply a contrac-
tual [18] relationship or any relation-
ship. As I've already [17] told you and
you well know, attorneys represent the
[le] insurance company. They retain
you and they usually {18] pay you.
[20] MR. WEISBROD: Iobjectto the [21}
unresponsiveness.
[22] THE WITNESS: That was very re-
sponsive.
[23] Q. (By Mr. Weisbrod) No, sir, I'm not
[24] asking you about a contractual rela-
tionship.
[25] MR. SERPE: You are asking whether
he
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[1] Q. You understand that the attorney
also got [2] paid by St. Paul?
[3] A | assume he did. I'm sure he
doesn't [4] work for nothing.
[5] Q. So St. Paul is just the one that
foots {6] the billfor all this, butinyour mind
you don'’t do [7] any work for them?
[8] MR. SERPE: Objection.
[8] THE WITNESS: That's correct, St.
Paul's {10] did not retain me.
[11] Q. (By Mr. Weisbrod) St. Paul is the
[12] ultimate benefactor of the work you
do, isn'tit, [13] Doctor?
[14] A. No, Iwould think the physician,
carrier, [15] or plaintiff is the ultimate
benefactor.
{16 Q. Well, the carrier is St. Paul Insur-
ance [17] Company where they are the
ones that are payingyou, {18] right?
[19] A. There are a number of people
who benefit.
[m] Q. They are the uttimate benefactor?
[21] A ldon't knowthat. You'll haveto
ask [22] St. Paul.
[23] MR. SERPE: You don't needto an-
swer [24] that, that's improper.
{251 Q. (By Mr. Weisbrod) Well, look,
Doctor,
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[1] works for the company. You said that
severaltimes.
[21 Q. (By Mr. Weisbrod) I'm not asking
you [3] about a contractual relationship;
do you understand [4] that?
[5] MR. SERPE: Great. Go ahead. Ask
a [6] question.
[71 THEWITNESS: Ask the question.
[8] Q. (By Mr. Weisbrod) I'm not asking
you {8] about a relationship, I'm asking
you, Doctor, [19] whether you received a
check, more than one check, [11] which
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[1] you know that what you are doing is
you are giving [2] testimony in case where
St. Paul is the insurance [3] company be-
cause St. Paul Insurance Company is
hoping [4] based on your testimony they
won’t have to pay more {5} money out on
that claim, right?

[6] MR. SERPE: Mr.Weisbrod, ifyou are
[7] going to keep this up, and youtold me
you were going {8] to stop at 3:00 o’clock,
but I don’t want this to go {8] on for an-
other 45 minutes with you insulting the
[10] doctor, playingword games, badger-
ing him, ljust {11] don’twant itto go on.
{12] MR. WEISBROD: You mean you
don’twant me {13} to do what he does?
{14] MR. SERPE: No, | wantyoutotellthe
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[15] the truth and ask a straight question,
and [16] Dr. Chalhub will give you a
straight answer. |don’t [17] want you to
keep badgeringand harassing him. 1f{18]
that's what you want to keep doing, if you
want to [18] keep playing these games, |
suggestwe callthe {20] judge, and I'm go-
ingto ask the judge that we do this {21} in
front of the judge because | don’tthink itis
[22] right or fair what you are doing to Dr.
Chalhub [@tdday, and | don't think it is
professional.

{241 MR. WEISBROD:
question [25] back.

Let's read the

involved in the cases for the purpose of
[18] trying to help the plaintiff in the case
when you are [19] hired by S$t. Paul Insur-
ance Company or paid for by {20} them;
isn’tthat right?

{21] A. Sure. Those case are settled
and there [22] is a lot of negligence.
Those don’t come to trial. [23] There is
not any testimony. Those are settled
[24) beforehand. You know that as well
as ldo.

[25] Q. Are youtelling me, Doctor, inall of
the

You [17] don’t know how much time you
spent on this case, do [18] you?

[19] A. No, not totally.

[m1Q. All right. Do you knowwhether or
not[21] you even read everythingthatwas
inthis box that {22] Mr. Serpe sentto you?
[23] A. Ibelieve at one time or another
i did.

(24] Q. How long - but you don't know
how long {25] it took you to do it?

Pane 129
[17 (Previous question read by [2] the re-
porter as follows:)
[31 Q.*Well, look, Doctor, you know that
[4lwhat you are doing is you are giving
testimony [5]in case where St. Paulis the
insurance company {6} because St. Paul
Insurance Company is hoping {7} based
on your testimony they won'’t haveto pay
[8] more money out on that claim, right?”
[9] MR. SERPE: The question is objec-
tionable {10] as to what St. Paul's benefit
or thought process or [11] hopes are,
[12] THE WITNESS: | can't answer for
{13] St. Paul.
[14] Q. (By Mr.Weisbrod) The questionis
what [15] you know.
[16] A. Idon’t know anything about $t.
Paul’s [17] exceptthat it is an insurance
company that insures [le]many people
in many situations.
{18] Q. Are you going to say that you
don’'t know {20} inthese casesswhereyou
are giving testimony and [21) St. Paul is
payingfor your testimony that St. Paul{22)
has an intentto try to pay less money on
the claim; [aJyou don’t know that?
[24] A. No, | would think that they are
an [25} honorable company. If they in-
deed are going to make
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[1] payment in the case, | would as-
sume they would do [2}hat. If they do
not feel like there is any [3hegligence,
then | would assume they would d e
fend it.
[4] Q.The whole purpose of your testi
mony in {5} these cases is to help provide
a defense shere [6t. Paulis payingyou
for your testimony; isn’tthat [7] right?
{8] MR. SERPE: | needto objectto that
as [9] far as implying St. Paul is payingfor
his testimony.
[1o] THE WITNESS: The purpose is to
provide [11] information, which is to be
judged by juries as to [12] what is correct
and what is incorrect. That's my [13] only
purpose, you know, so whatthey use itfor
is [14] entirely up to them.
[15] Q. (By Mr. Waiisbrod) You know,
Doctor, when {16} you get involved in
these cases that you are not [17] getting
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[I] case you've given deposition testi-
mony inthat in all [ZJof those Cases that
none of them were settled because [3]
they were all ones where your information
thatyou [4]vere testifying in was correct?
[51 MR. SERPE: Objection, completely
absurd [8] question.
{71 THEWITNESS: There's noway | can
answer [8] that. | can tell you my testi-
monywould be based on {9] the facts, itis
truthful and to best of my ability [10] and
knowledge. Now, the rest of the part of
that[11] question, | can’t answer that.
[12] Q. (By Mr. Weisbrod) Do you give
testimony [13] in many depositionswhere
you also recommendthat [14] St. Paul In-
surance Company settle the case?
[15] A. No, they wouldn't ask that. If
you were {16] given a deposition it
would have been done {17} beforehand.
[18] Q. Do you recommendto the attor-
neys they [19] settle the case when you
give a depositionina case {20} afterward?
[21] A. That's not my decision. | tell
them what [22] the facts are, whether it
is related, what the [23] causation, and
I would assume based on that they
make [24] that recommendation, so
that's who employsthem.
{251 Q. Do you have any idea Row many
cases

Page 133
[ A. Mr. Serpe can provide you with
a bill. 1 {2} have given him my permis-
sion and lwould hope he [Swould do
it, give you the bill.
[4] Q. Hehasn'tdone ityet.
[51 A. Then ask him. He's anice man.
[61 MR. WEISBROD: How come you
haven't given [7]us the bill?
[8] MR. SERPE: | will give you the bill.
[8] Who cares.
{10] MR. WEISBROD: |wantto see it.
[11] MR. SERPE: Idon't have it right now.
[12] Give me the bill all your experts have
generated on {13] the case.
[14] MR. WEISBROD: | have.
{15] MR. SERPE: We will go back and
search [16] for that because| cantell you
we haven't seen all [17] the bills from your
experts.
{12] MR. WEISBROD: | don't think that's
true.
[19] MR. SERPE: Oh, you don't? I'll take
[20] your deposition some day.
[21] Q. (By Mr. Weisbrod) You don’t have
any {22} opinions on standard of care in
this case, do you, {23] Doctor?
[24] A. No.
[25] Q. You are not going to form any
opinionson
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[1] you've testified in and given deposi-
tions inwhich [2] they’ve settled after your
depositionwas given?
[3] A. They usually settle them before
the [4] deposition, Mr. Weisbrod, not af-
ter the deposition.
[5] MR. SERPE: He's askingyou if you
know [6how many they settle after your
deposition.
{71 THEWITNESS: No, | don't.
[8]1 Q. (By Mr. Weisbrod) Every one that
you [9] testified in that | was involved in it
settled after [10] you testified.
{111 A. | have no knowledge of that,
That is not [12] up to me.
[13] THE WITNESS: I'm going to step
outside.
[14] MR. SERPE: Off the record.
[15] (Recess.)
[16] Q. (By Mr. Weisbrod) Okay, Doctor.
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[1] standard of care in this case, are you,
Doctor?
21 A. | don't know about that. |
haven’t been }3] asked.
[4] Q. As we sit heretoday do you have
an [5]intent to form any opinions on stan-
dard of care?
6] A. No.
71 Q.And I take it that if you get asked
to [8] form an opinion on standard of care
and you form one [9] that Mr. Serpe will
agree to inform of us that so we [10} can
have an opportunity to ask us about it,
right?
[11] MR. SERPE: Itell you what, [12] Mr.
Weisbrod, I'm going to go back and look
when | [13] asked your experts these
same questions and you {14] danced
around making any commitments about
that. [15] I'llgo back and find the answer
you gave and I'll {16] make the same
agreementyou gave us aboutthat.
[17] MR. WEISBROD: Okay. That's al-
most fair.
[18] Q. (By Mr. Weisbrod) Do you have
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any [18] substantive medical opinions on
this case, Doctor?

[20] MR. SERPE: Letthe record reflect it
is [21] almost 2:25, and we finally have
asked a pertinent [22] question about this
lawsuit.

[23] THE WITNESS: Why don’tyou have
your {24] assistant give me my records
back and maybe we can [25] talk about
the case.

(18] Q. All lam doing is lookingatyou. k
[20) that improper?

[21] MR. SERPE: You are makingfaces.
[22) MA. WEISBROD: | am not making
any faces {23] any different than what you
make at me, Doctor, all [24] through the
course of this deposition.

[25] MR. SERPE: That's absurd.

of the brain.

[21] Q. What evidence is there to support
that in [22] the chart?

123] A. The clinical pictureof the child.
[24] Q. Now?

{25] A. Would you let me finish my an-
swer,
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[1] Q. (By Mr. Weisbrod) What do you
need?
[21 A. Ineed my records.
[3] Q. All ofthem?
[4] A. Sure.
[5] Q. These are the the records that as
soon as [6] the depositionis over you are
going to ship backto [71 Mr. Serpe, right?
[a] A. Hemaytakethem backwith him
forall 18] care.
[io] MR. SERPE: I'm not strong enough
to [11] carry allthese records back.
[12] THE WITNESS: Why don't you put
them in[13] the box like you gotthem and
give them backto me [14] the way | gave
them to you.
[15] MR, SERPE: We will putthem on a
chair [16] nextto you, Doctor, SO you can
refer to them. I’'m {17] moving the chair.
Do you want to keep your report [18] out
ontop of the pile? Thereyou go.
[19] THE WITNESS: Restate your ques-
tion.
[20] Q. (By Mr. Weisbrod) My question
was: Do [21] you have any substantive
medical opinions about this [22] case,
Doctor?
[23] A. What do you mean by substan-
tive?
[24] Q. Do you have any medical opin-
ions about [25] this case?
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[1] MR. WEISBROD: Just row, same
thing.
[2] THE WITNESS: You are not = well,
never {3] mind. As Itold you in my report,
the etiology of [4] that is nonrelatedto any
problems surrounding the [5] birth or de-
livery.
[6] Q. (By Mr.Weisbrod) What is the eti-
ology [7] of this intrapartumevent?
[a] A. | don't think anybody can tell
you [9] exactly. Most likely it was re-
lated to the[10] organizational process
of brain.
[11] Why don’t you show him on the
camera. He is [12] making rude, inap-
propriate gestures.
[13] MR. SERPE: Heis.
[14] MR. WEISBROD: | am not making
any [15] gesture. | am not doing anything
wrong.
{16] THEWITNESS: You are.
{17} MR. WEISBROD: |am simply look-
ingat[18] you. |can't believethatbothers
you, a man of your {18} intellectand intelli-
gence and experience of having{20} done
more depositions than I've taken.
{21] MR. SERPE: Doctor, do your best, |
{22] objectto the sidebar, to ignorethe the
[23] nonprofessional way that Mr. Weis-
brod is acting.
[24] THE WITNESS: Why don’t we call
the judge {25} and ask himif | haveto look
at Mr. Weisbrod.
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[1] Mr. Waisbrod?
[21 MR. SERPE: Go ahead and finish
your {3} answer.
[4] THEWITNESS: ltis inappropriate for
you [5] to interrupt me.
[6] MR. WEISBROD: ltis hardfor meto
tell [7] when you are finished when | am
notfacing you, [a] Doctor. You asked me
notto face you.
[9] THE WITNESS: If you won't make
any [lo] faces, you can turn around, and
we will give you a [11] star.
(12] MR. WEISBROD: | wasn't making
any faces. [13] You just don't like myface.
[14] THEWITNESS: That's true, but you
were [15] making faces. Mr. Serpe
doesn'tlike your face [16] either.
[17] MR. SERPE: I'll second that. | want
to [la] make Mr. Weisbrod’s place to be
done at3:00. So {19} whatyou are asking,
Mr. Weisbrod? What is your [20] ques-
tion?
{21] MR. WEISBROD: You were finishing
your {22) answer and you berated me for
interrupting you.
{23] MR. WEISBROD: How can | con-
tinue if you [24] interrupt me?
{25] MR. SERPE: Go ahead and readthe
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[1] A. Sure, lhavea lot of them. What
do you [2] want to know?
[3] Q. lwantyouto givethemto me. Tell
me {4] each and every opinion you have
aboutthis case.
[5] A.About what, interms of the cau-
sation?
{6] Q. Anything you intend to testify to
that [7] you have an opinion about.
{8] MR. SERPE: Objection, the question
is [-; brcad, but, Doctor, why don’t you
start discussing [lo] your opinions.
[11] THEWITNESS: The childinquestion
is a[12] male child who has normal intelli-
gencethat has an [13] attention deficit dis-
order that is hyperactive, that {14] has had
difficulty at school, and is related to most
[15] probably an intrauterine prepartum
process.
[16] Why don’t you show the camera
what you are doing [17] so the judge can
see your expre ssion, Mr. Weisbrod. [18] It
is distracting, it is rude, and it is improper.
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{11 MR. WEISBROD: You don't haveto
look at [2] me. | tell you what, I'll stand
over here with my [3] back to you and you
cantestify. Thatway youwon't [4] haveto
look at my face.
[5] MR. SERPE: That's the best news
we've [6] had all day.
[71 THE WITNESS: Ask your question
again.
[8] Q. (By Mr. Weisbrod) My question
was what [9] you think the etiology of this
intrapartum eventwas [lo] that causedthe
brain damage?
[11] A. I'vetold you that.
{12] Q. You think there was some brain
damage, [13] right?
[14] A. No, Ididn’t say that.
[158] Q. Well, what do you think happened
[18] intrapartum?
[17] A Thereisan all probability an {18]
abnormality in the development of the
brain at or [19] about the third trimester,
which isthe [20] organizationalprocess
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[1] question back, please.
[2] (Previous question read by [3] the re-
porter as follows:)
4] Q.“Whatevidence isthereto support
[5] that inthe chart?”
[6) THE WITNESS: The evidence is the
factors [7) surrounding birth and delivery,
the subsequent study, [E] and current clin-
ical picture and assessment, the [9] re-
ports of the treating physicians. | think
that's [10] about it.
[11] Q. (By Mr. Weisbrod) What factors
{12} surroundingthe birth and deliveryare
inthe records [13] that supportyour analy-
sis on this there was some {14] organiza-
tional defect that occurred in first [15]
trimester of pregnancy?
(18] A. Well, if the child has some diffi-
culty =
[17) MR. SERPE:
trimester?
(18] THE WITNESS: Oh, I'm sorry. It's
the [19] third trimester. Repeatyour ques-
tion.
[20] Q. (By Mr. Weisbrod) | think you got
it. [21) What evidence is there inthe chart
inthe events [22] surroundinghis birththat
supports your analysis {23} there was an
organizational problem in the third [24]

Did you say first
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trimester of pregnancy?
[25) A. Well, the child had difficulty in
the
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[1] post-natal period, had some
seizures, had some [2] respiratory diffi-
culty, and had a number of other [3]
problems that were a result of the res-
piratory [4] problem, and oftentimes
children with organizational [5] prob-
lems will have difficulty inthe post-na-
tal [e] period.
{71 Q. lIsee. Well, you don'tthink thatthe
[8] respiratory problems could have had
anything to do {9] with the child being
born with immature lungs, do [10] you?
(11} A The child was said to have an
infection [12] or hyaline membrane dis-
ease, but that's not my area [13] of ex-
pertise.
{14} Q. You don’t know whether that
caused the {15] same respiratory prob-
lems or not; is that right?
[16] MR. SERPE: What could?
[17) Q. (By Mr. Weisbrod)
lungs?
[18] MR. SERPE: Whether immature
lungs will {19} cause respiratory prob-
lems? I'm sorry. You question{20] isjust
piecemeal. Did you get that whole ques-
tion?
[21] THE WITNESS: No.
[22] MR, SERPE: Maybe Mr. Weisbrod
will ask [23] another one.
[24] MR. WEISBROD: He doesn't need
you. He[25] can understandthe question,
ask if he doesn’t

Immature

lem in the third trimester of pregnancy,
correct?

[24] A. You missedthe whole point, Mr.
Weisbrod. [25] You are not listeningand
maybe that's becauseyou
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[1] have got otherthings on your mind.
But, no, 1[2]didn’t say that.
[3] Q. Could respiratory problems at
birth have [4] been related to immature
lungs and hyaline membrane [5] disease?
[6] A. Could have, sure.
[71 Q. Is there any more evidence that
they were (8] relatedto a disorganizational
processinthe [9] brain -
[10] A. ldidn't say that.
[11] Q. - than that they were related to
{12] immaturity of the lungs?
{13] A Excuse me, | didn't think you
were [14] finished. No, Ididn’t say that.
[15] Q. Did the child suffer from cardiac
arrest?
[16] A. ldon't believe s0.
[17] Q. You don't believe so?
[18] A. No.
[19] Q. You haven't read the records well
enough [20] to know there’s a cardiac ar-
rest reported inthere?
{21} A. Where? Show itto me.
[22] Q. Okay. Have you got the nurse’s
notes, [23] 4:00 o'clock in the the after-
noon, Doctor’s Hospital, [24] birth admis-
sion?
[25] A. Okay. Show me where it says
cardiac

[1] MR. SERPE: Objection, sidebar re-
mark, [2] improper question, just badger-
ing the withess. The [3] doctor just ex-
plained his answer to you,

[4] Q. (By Mr. Weisbrod) Is that your {5]
testimony, Doctor?

[6] A. Mr. Weisbrod, | don’t haveto sit
here [7] and take your insults about
straight face or not. If [8] you want to
ask a question, ask it inan appropriate
[9] and courteous manner. lwould as-
sume you know better [lo] than that.
Tell mewhere itsays cardiac arrestand
{11} I'll show itto you.

[12] Q. Doctor -

[13] MR. SERPE: Lethim ask aquestion.
[14] THE WITNESS: Thatwas his ques-
tion.

[15] MR. SERPE: Itwas? It's not in the
[16] record. Go ahead.

[17] Q. (By Mr.Weisbrod) Doctor, how do
you [18] distinguish between no pulse pre-
sent and a cardiac {18] CPR in progress
and a cardiac arrest?

[20] A. It doesn’t make any sense, the
guestion.

[21] Q. What's the distinction you make
betweena [22] cardiac arrest in a situation
where there is no pulse [23] presentand a
cardiac CPR in progress?

[24] A. Again, ldon’'t know what you =
the {25] question is ~
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[1) understandthe question. He has done
this more than [2] you have. He knows
howto makethe objections better [3] than
you do. Why don'tyou let him do it.
141 MR. SERPE: Mr. Weisbrod, | object
to {5] your sidebar remarks. 1 object to
your constant [6] badgering not only Dr.
Chalhub but I’'lladd me to [7} that as well.
Go ahead and ask your questions. If [8]
your questions continue to be as poorly
phrased and {9} worded as they've been
for the lasttwo and a half [1o] hour, I’licon-
tinue to object.
{11} Q. (By Mr. Weisbrod) You said you
don’t [12] have any expertise on immature
lungs and hyaline [13] membrane disase;
is that correct?
[14] A No, ldidn’t say that.
{15] Q. What is it you think is outside of
your [16] expertise with regard to hyaline
membrane disease?
{17] A. I'm not a neonatologist. | don’t
treat [18] hyaline membrane disease.
{19] Q. Soyou don’t know whether or not
the {20} hyaline membrane disease could
be what was [21] responsiblefor the respi-
ratory problemsthat you {22] said were re-
lated to this brain organizational {23] prob-
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[1] arrest,
[2] MR. CARRABBA: What time period?
[3] MR. WEISBROD: 4:00 o'clock.
{4 THEWITNESS: I'vegotitbut | don‘t
see [5] anything about a cardiac arrest.
(6] MR. WEISBROD: Cardiac CPR initi-
ated.
[7] THE WITNESS: That's nota cardiac
[8] arrest.
[9] Q. (By Mr.Welsbrod) Baby intubated
per [10} Dr. Kim, no pulse present, CPR in
progress. What is [11] no pulse present?
[12] A. Well, it means that whoever did
that [13] couldn’t get a pulse, but that’s
{14] Q.That's nota cardiac arrest?
[15] A. No, that's not a cardiac arrest.
[16] Q. Come on, Doctor.
[17] A. Mr. Weisbrod =
[18] MR. SERPE: Hold on, Doctor. He's
not [19] asking you a question. He’'sjust
trying to insult {20] you like he’s been do-
ing all day long. Ask a [21] question, Mr,
Weisbrod.
[22] Q. (By Mr. Weisbrod) Are you going
to [23] testify with a straightface that when
you don't have {24] a pulse and there is a
cardiac CPR in progress that [25] there’s
no cardiac arrest?
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[1] Q.What'syour definitionof a cardiac
{2] arrest, Doctor?
{3] A There isno cardiac activity.
[4] Q. Is it your testimony that you can
have [5) cardiac activity and not have
pulse present?
[6! A Sure, Mr. Weisbrod. Pm sur-
prised at [7] your knowledge of
medicine.
[8] MR. SERPE: So am I. Just let him
ask {9} his questions.
[10] Q. (By Mr. Weisbrod) Doctor, how
long can a [11] patient go with no pulse
present?
[12] A. lIdon’t know, tell me what kind
of {13] patient itis.
[14] Q. Any patient, Doctor.
start [15] out in general.
[16] A lcan’'t answer that question.
[17] MR. SERPE: Objection, question is
too [18] broad, general, vague.
[19] Q. (By Mr. Weisbrod) How long can
a person [20] survive, Doctor, with an in-
tact brain with no pulse {21} present?
[22} A Tell me the patient and the cir-
cumstance. [23] | don’t know ingeneral.
I can’t answer it in [24] general. It has
too many variables. Why don’t you [25)
ask vour doctor nextto vou.

Let's just
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(1] MR. WEISBROD: | object to the [2]
unresponsivenessof the answer, the side-
bar comment [3] that you're making be-
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cause you think you are a [4]awyer, and
the rudeness, Doctor.

[5] MR. SERPE: Wait, Doctor. I'mgoing
to 6] object to yours, Mr. Weisbrod.
You've shown us all {7} howto do itso well
today. Ask another question.

8] Q. (By Mr. Weisbrod) Describe for
me, {9] Doctor, a situation, any situationin
medicine that [10] you know of where
someone can go with no pulse [11} pre-
sent for more than five minutes and not
suffer any {12] degree of brain damage.
[13] A. Which patient, what set of [14]
circumstancess ~

[15] Q. Give me any one you want to
choose.

[16] A. There are a number.

[17] Q.Give me one.

[1a]A. Say the question again ard let
me make [19] sure | understand it.

{20} MR. WEISBROD: Readthe question
back.

[21] (Previous question read by [22] the
reporter as follows:)

{23) Q. “Describe for me, Doctor, & [24]
situation, any situation in medicine that
you [25] know of where someone can go
with no Dulse

medical [5] probability, Doctor, in this
case with this child at [6] this time that we
are looking at in the chart right [7} now
when they are in respiratory arrest and
there is [8] no pulse present, did the child
Rave bradycardia?

18] A.ldon't know. Certainlythe Stud-
ies, the [10] laboratory studies,
wouldn’t support it.

[11] Q. In reasonable medical probability,
[12} Doctor, did the child have bradycar-
dia?

{13} A. | don’t know.

[14] Q. You don't know?

115] A. No.

{16} Q. You don't have an opinion?

(171 A. No.

[1a] Q. k pulse one way of determining
what the [19} heart rate is?

[20] A. Yes.

{21] Q. What's a normal pulse rate in a
newborn{22] infant, Doctor?

[23] A. What kind of newborn infant?
[24] Q. A normal healthy newborn infant.
[25] A. Itvaries. It dependsonwhether
thev

[7] testified a lot in the the past and you
probably [8] don’t remember everything
that you've testified to, [9] SO | want you to
be real careful when you answer [10]
these questions. All right?

[11] MR. SERPE: 11l object upfronttothe
[12] sidebar remarkand instructionsto the
witness.

[13] Q. (By Mr. Weisbrod) Haven't you
testified [14] in the the past, Doctor, that
when blood does not go {15] to the brain
for one, two, or three minutes, then the
[16] brain suffers irreparable damage?
{171 A. ingeneral hypothetically | don’t
have [18] any problem with that. But it
depends on the set of [19] circum-
stances wat the laboratory studies and
[20] observations are consistentand all
the facts [21] substantiatethat, sure.
[22] Q. Questionwas, and | object to the
[23] unresponsive portion of the answer,
haven't you [24] testified inthe past with-
aut qualification that you [25] just gave
that when blood does not ao to the brain
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{1} presentfor more than five minutesand
not [2] suffer any degree of brain dam-
age’
[3] THE WITNESS: There are a number
of [4kituationswhich there is inadequate
perfusion to the [5]extremities in which
there may be no pulse present{s} butthe
brain is being perfused: Sepsis, certain
[7] bradyarrhythmias, certain episodes of
shock, [€]diabetes.
[9] Q. (By Mr. Weisbrod) For how many
minutes [10] can a person be in respira-
tory arrest, have no pulse [11] present,
and not have any degree of permanent
brain {12} damage?
[13] A. | don’t know. That's a variable
[14] question. You have to tell me
which person, which [15] situation,
what's the metabolic state, and what
are [16] the laboratory studies, what are
the blood gases.
[171 Q. Does the person who doesn't
have any [le)pulse present have brady-
cardia, Doctor?
[19] A. The pulse = itdepends. You can
[20] certainly have cardiac activity and
it's just not [21] perfusing.
[22] Q. Inreasonable medical probability,
[23] Doctor, does a person in respiratory
arrest with no {24] pulse present have
bradycardia.
[25] MR, SERPE: | needto objectto that
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[1] are crying, asleep, what kind of
metabolic situation.
[2] Q. What's the the average normal
pulse rate [3] for a normal newborn infant
that's awake?
[4] A. Could be 80 to 180.
[51 Q. 80to 180. Anything lowerthan 80
would [6] be bradycardia, correct?
[71 A. Could also be normal too.
[e] Q. Anything lowerthan 40 would be
severe {9] bradycardia, correct?
[lo] A. Itdepends on the situation, {11]
Mr. Weisbmd.
[12] Q. A zero pulse would be lower than
a 40 [13] pulse; we could agree on that,
right?
{14] A. in general | agree with you for
the first {15] time today.
116]) Q.And if a 40 pulse rate is bradycar-
dia or [17] severe bradycardia,then azero
pulse rate is [18] certainly severe brady-
cardia, isn’tit?
[19] A. Well, the zero pulse rate means
that [20] there’'s no pulse, which is not
good in general and [21] hypothetically.
122] Q.When there is no blood going to
the [23] heart, Doctor, is it likely that that
situation can [24] exist for very long with-
out - let me finish.
[25] A. | thought you were finished.
You paused,

Page 152
[1] for one, two, or three minutes, thenthe
brain [2] suffers irreparabledamage.
3] MR. SERPE: Objection. Doctorjust
[4] answeredthat question.
{51 THE WITNESS: Again, you cannot
remember [6] ali the questions in the past.
Ifthose questions 7] were asked and they
were asked in the appropriate {8] context
and I've respondedto that, | have no prob-
lem {9] with it.
[1o] Q. (By Mt. Weisbrod) Haveyou testi-
fied in{11] the past—1 haveto objecttothe
{12} unresponsiveness. | don'’t think you
ever answered [13] the question. The
guestion -
[14] MR. SERPE: I'll objectto the sidebar.
[15] Q. (By Mr. Weisbrod) The question
can be [16] answered yes, no, or | don't
remember.
[17] A. Don’t instruct me how to answer
the [18] question.
[19] MR. SERPE: Don'tdo that. Answer
the [20] question the best way you can,
Doctor.
[21] Q. (By Mr. Weisbrod) Did you testify
inthe {22} pastthat when blood does not
go to brainfor one, {23] two, Or three min-
utes that the brain suffers {24} irreparable
damage?
[25] MR. SERPE: Objection, asked and
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[1] question. Itistoo broad and vague.
[2] THE WITNESS: You have to have
more[3} information.
[4] Q. (By Mr. Weisbrod) In reasonable
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[1] Mr. Weisbrod.
[2] Q. is itlikely that situation can exist
[3] very long without having an interrup-
tion of the [4Joxygenation of the blood to
the brain?
5] A. In general hypothetically,no.
[6] Q.Okay. And, Doctor, I knowyou've
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[1] answered.
[21 THEWITNESS: Why don’t you show
itto {3] me. I cannot tell you that I can
recallthat.
[41 MR. WEISBROD: That's ailyou have
to say [5] is you can't recall.
[6] THE WITNESS: Okay.
(71 Q. (By Mr. Weisbrod) Did you testify
inthe 8] past, Doctor, that bradycardiais
a decrease in heart [¢] rate below 80?
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[io] A. | cannot recall in response =
show me [11] the deposition and ques-
tions, and I’llbe glad to [12] answer it.
[13] Q. Allyou haveto do is say you don’t
[14] recall.

{15] A. | don’t recall.

{16] Q.Doyou recallwhether youtestified
In [17] the pastthat anything longer than
30 seconds is [18] severe prolonged
bradycardia?

[19] MR. SERPE: Objection, improper
[20] impeachment.

[21] THE WITNESS: | don't recall.

[22}] Q. (By Mr. Weisbrod) Is it true, Doc-
tor, [23] that anything longer than 30 sec-
onds is severe [24] prolonged bradycar-
dia?

[25] A. It depends on the situation and
the host

[14] A. Ithought you asked meif Itesti-
fied =

[15] Q.No, I'asked you if it is true that in
two [16] to eight minutes without a heart
beat brain damage [17] will occur.

[le] A. Sure, it can if the appropriate
situation [19] is there, the appropriate
laboratory studies to [X)] document
that, and appropriate amount of dam-
age as a {21} result of that is the case,
sure.

[22] Q. Infact, it can occur intwo and a
hatf [23] to four to five minutes; is that
right? And let me [24] makethat clear. In
two and a half to four or five [25] minutes
without a heart beat brain damage can oc-
cur.

{14] Q.I'm surprised inthe many deposi-
tions [15] you've done, morethan | have,
you've never seen [16] anybody else in
those depositions have anybody help [17}
them?

[t8] A. Why don’t you testify to how
many [19] depositions you've been in
since you say it is more [20] than | have.
[21] Q. | say you've been in more than |
have.

[22] A. How do you know that? How
many have you naeen in?

{24] Q. | don’tthink I've been in five hun-
dred [25] likeyou have.
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[1] and what problem it is.
[2] Q. Didyou testify inthe pastthat Se-
vere [3]prolonged bradycardiawould be
below40?
[4] A. I don't recall.
[51 MR. SERPE: Same objection, im-
proper [6] impeachment.
[71 Q. (By Mr. Weisbrod) Is that true that
[Blsevere prolonged bradycardia would
be below 40?
[81 A. What situation and what host
and what are [i0] you talking about, Mr.
Weisbrod?
[11] Q. I'm referring to your testimony,
Doctor. [12] You can't remember?
[13] A. Why don’t you show it to me
and let’s [14] take it in context.
[15] MR. SERPE: He doesn’twantto do
that.
[16] THE WITNESS:
wantto [17] do it.
[18] Q. (By Mr. Weisbrod) | am going to
show it [19] to you when you are on the
witness stand.
[20] A. I can’t wait.
[21] Q. Neithercan I. Now, Doctor, have
you [22] testified inthe pastthat intwo to
eight minutes [23] without a heart beat
brain damage will occur?
[24] MR. SERPE: Objection, improper
[25] impeachment. You can answer.

| know he doesn't
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[11 MR. SERPE: Obijection,the question
is [2lvague and overbroad. Itis not spe-
cificto a [3]specific set of circumstances
or patient, improper [4Jhypothetical.
[51 THEWITNESS: Are you askingme ff
1{6] testiied to that or is that true?
[71 MR. SERPE: He's askingyou if that
is [8] true. He is notaskingyou abouttes-
timony,
[s1 THE WITNESS: Itis possible if the
[lo]appropriate situation, given the ap-
propriate facts, {11] and inthe appropriate
clinical situation.
{12] Q. (By Mr. Weisbrod) Do you know
how long [13] the child in this case went
without a heart beat at {14) Doctor’s Hos-
pital?
[15] MR. SERPE: Obijection, assumes
facts not [16] in evidence, assumes there
was never a heart beat.
[171 THEWITNESS: No, | don’t know. It
is [le]l not documented. Certainly the
blood gases would not [18] support the
fact that there was any absent pulse.
[20] Q. (By Mr. Weisbrod) If there’s no
pulse = {21] are you drawing a distinction
betweena pulse and a [22] heart beat?
{23] A. I'm trying to answer your ques-
tion.
[24] Q. I'm asking you, can you draw a
[25] distinction between a pulse and a
heart beat?
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[11 A. Where do you get five hundred?
[21 Q.lthink I'veonly beenin400 proba-

bly.

(3%/ MR. SERPE: Ask another question,
[4Mr. Weisbrod.

[5]1 Q. (By Mr. Weisbrod) What is an api-
cal [8] pulse, Doctor?

[71 A. lguessitis a pulseat the apex
of the {8} heart.

[9] Q. Is there a difference betweenthat
and a [10] heart beat?

[111 A. Probably not.

{12} Q. lfthere is no apical pulse, there is
no {13} heart beat?

[14] A. It depends on the person and
the whole [15] set of situations. In a
small baby feeling pulses [16] and lis-
tening can sometimes be difficult.
Here it {17] says no pulse present. It
doesn’t say apical pulse, [18] does it?
[19] Q. You can read.

[20] A. I know. lread. You are talking
about [21] apical pulse.

[22] Q. Actually it does say apical pulse.
[23] A. Not at 4:00 o’clock it doesn't.
[24] MR. SERPE: There's two sets of
records.

[25] Q. (By Mr. Weisbrod) At 4:15 what
does it
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[1] THE WITNESS: | can'trecall. But if
you [2Jwill show it to me, Mr. Weisbrod.
You have a great [3]propensity for mis-
representingthe words.
[4] MR. WEISBROD: | object to the [5]
unresponsiveness.
[6] Q. (By Mr. Weisbrod) Is it true, Doc-
tor, [7}hat intwo to eight minuteswithout
a heart beat [€]brain damage will occur?
[9] MR. SERPE: Objection,the question
is J10] vague, not enough specifics given.
{11]) M™E WITNESS: ijust don't recall.
{12] Q. (By Mr. Weisbrod) You don'trecall
[13] whether that is true or not?
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{11 MR. SERPE: | object it has already
been [2Jpsked and answered.

[3]1 Q. (By Mr. Weisbrod) Are you saying
when [4}here is a zero pulsethatyou still
think there is a [5] heart beat?

[6]1 A. Why don’t put the camera on
him. We are [7/]having a tag team
match here with the attorneys. Go [8]
ahead.

[9] Q. You don't likethe fact that I'm be-
ing {10} helped by my associate?

{11] A. I don’t think that's the way you
conduct [12] depositions. Aren't you
supposed to do the [13] deposition?
Are you not ableto, Mr. Weisbrod?
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[1] give for the apical pulse?
[21 A. 1 don't have a 4:15 on here. |
have [3] 4:20.
4] Q.At4:15 it says apical pulse 100.
[5] A. My record says 4:20, Mr. Weis-
bord. Do {6] you want to show me what
you're reading?
[7] DR. ODELL: There are two sets of
[8] nurses’ notesthat cover the same time
period.
[9] THE WITNESS: Which set are you
looking [10] at?
[11] MR. WEISBROD: This isn’t going to
get us [12] anywhere. Forgetabout that.
Let's ask something [13] else.
[14] Q. (By Mr. Weisbrod) Let’s go on to
the [{15] blood gas, Just tell me on the
blood gases, Doctor, [16] whether or not
you view those blood gases that were {17]
in Doctor's Hospital aS being consistent
with [18] respiratory and metabolic acido-
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Sis?

[19] A. 1 do not. I'm sormry, maybe I
should ask [20] you which one you are
talking about.

[21] Q. Firstone.

[22] A. First one has a mild respiratory
[2Fomponent with the PCO2 is
slightly elevated, but [24] there B cer-
tainly no metabolic component, and
there [25] is certainly a normal pH.

[18] A. Very little.

{18] Q. What litle difference would it
make?

{20} A ldon’t know, it usually doesn'’t
make any [21] difference immediately.
[22] Q. Doesn’t make any difference im-
mediately?

[n]A Right.

[24] Q. Does it make a difference some
point down [26] the road?

care [23] center.

[24] A Which one was that?

{25] Q. | thought you reviewed these
records.
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{11 MR. SERPE: First one you are talk-
ing [2]about, the one at the top of the
page.
[8] THEWITNESS: No, I'mtalkingabout

[4] Q. (By Mr. Weisbrod) Let's make
sure we've [5]got itright. 7.21 pH, PC02
of 59, PO2 of 49?

[6]1 A Correct,

[71 Q. Base excess of minus 5.57

[€e] A Right.

[8] Q. You interpretthat as a mild respi-
ratory {10} acidosis?

[11} A Correct.

[12} Q. With no metabolic acidosis?

113} A. No.

{14} Q. And no hypoxemia?

{15] A, Well, it's very, very borderline.
{16} Usually below 50, s0o it is 49. Mild,
very mild.

[17} Q. Fine, Doctor. How would you in-
terpret [18] the next blood gas?

[19] A Perfectly normal.

[20] Q. Let's make sure we've got the
same one.

[21] MR, SERPE: 7.36, 35, 124, 20, that
one.

[22] MR. WEISBROD: Right, with a minus
42.

[ &ayR. SERPE: Right.

[24] Q. (By Mr.Weisbrod) What's the oxy-
gen [25] saturation at that time?
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(1] A Itmay, depends on how much,
what [2] situation, what's the cause of
the problem.
[3B1 Q.When youtalk aboutimmediately,
what {4] time frame are you talkingabout?
51 A I'm talking about within min-
utes.
6] Q.Did you know that sodium bicar-
bonate was [7]given 30 minutes before
the blood gas was drawn?
[e] A Yes. Imean, Ido now.
realize [9] what time.
[10] Q. That's a long enough time period
for it[11] to make a difference, isn'tit, Doc-
tor?
[12] A Yes, buttell me what difference
it {13} makes.
(14] Q.I'maskingyou.
[158]) A. 1 don't sese much difference.
You still [16) have normalpHs, you have
normal =
[17] Q. All you've got to do is tell me the
[18] sodium bicarbonate in your opinion
doesn’t make any {19] difference.
[m]1A It didn’t make any difference.
211 Q. Thankyou.
{22] MR. SERPE: We are rolling now.
23] THE WITNESS: He's only got five
minutes, [24] that’s why.
(251 Q.(By Mr.Weisbrod) Did the

Ididn't

Page 164
[11 A Idid review them.
[21 Q. You reviewedthem morethan me.
[3] A Oh, realty? You'll have to tell
me how [4Jmuchyou reviewed them.
[B1 Q.You are giving testimony onthem.
You {6] are chargingmoney for it. You did
a thorough job [7] reviewing these
records.
[8] MR. SERPE: Obijectionto the side-
bar. {9] Ask a question.
[io] THE WITNESS: What's your ques-
tion, {11] Mr. Weisbrod? Do you want to
know how much time | [12] spent versus
yours or what?
(13] Q. (By Mr. Weisbrod) Do you know
what [14] hospitalthis child went to after
the child was {15} transferred from Doc-
tors Hospitalto Spring Branch [16] Hospi-
tal?
[17] A. Texas Children’s Hospital.
[is] Q. Okay. Doctor, at Texas Children’s
[19] Hospitalwere there laboratory results
that would [m]FUe out the cy-
tomegalovirus virus?
{21] A. Which ones did you have in
mind?
{22 Q. Doctor, I'm askingyou were there
any. (23] Do you even know what they
were? Have you reviewed [24] those?
[25] A. Yes, | have, Mr. Weisbrod.
There's a lot
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[1] A. 98 percent:
[2] Q. What's the oxygen saturation on
the other {3} one?
[4] A.76.
51 Q.Was sodium bicarbonate given
right before [6]that, right before the sec-
ond blood gas, Doctor?
[71 A What difference would it make
anyway?
[8] Q. I'mgoingto ask you that.
[9] A lcan’t ™ lwould haveto go back
and [10] look at the order sheet, Idon't
kKnow.,
[11] Q. Let'sassume sodium bicarbonate
was given [12] right beforethat blood gas,
Doyou have an opinion [13] as to whether
or not that makes any difference in how
[14] you would interpret the blood gas,
Doctor?
[18] A Yes, it probably would make
very little {16] difference.
[17] Q. Very little or no difference?
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[1] cytomegalovirus play a role in this
case, Doctor?
[2] A 1don't know.
[31 Q. Why don’tyou know?
[4] A ldon't know. ldon't really have
an [5] opinion.
{61 Q. You don’t have an opinion one
way or [7Janother as to whether the child
did or didn’t have [8} cytomegalovirus?
[s8] A No, | dont.
[lo] Q. Isthere any evidence inthe record
that [11] would demonstratethe child had
a cytomegalovirus?
(12] A. No.
[13] Q. kthere any evidence inthe record
that {14] demonstrates the child did not
have a [15] cytomegalovirus?
[16] A. No.
[17] Q. Howaboutthe laboratory reports?
{181 A. How about them?
[19] Q. Don'tthey demonstrate the child
didn’t [20] have a cytomegalovirus?
[21] A. Which laboratory reports?
[22] Q. Onesthat were done inthe tertiary
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{1] of records inthis case.
[2] Q. Wasn'tthere a CMV urine culture
thatwas [3]negative?
[4] MR. SERPE: Objection, records
speak for [5khemselves. Why don’tyou
show itto him.
[6] THE WITNESS: That doesn't ex-
clude a CMV [7]infection. You should
know that.
[8] Q. (By Mr.Weisbrod) You don’t think
that {9] excludes a CMV infection?
[t0} A No, itdoesn't.
[11] Q. Why?
[12] A Why? Because CMV occurs
with negative [13] urine cultures. You
don't get it in the urine all [14] the time.
{15] Q. k there anything, Doctor, in the
record [16] that would supporta CMV b e
ing present?
[17] A I've already told | really don’t
have an [18] opinion on that.
[19] Q. How aboutTORCH TITERS?
[m]A What about TORCH TITERS?
[21] Q. Does that rule out a cy-
tomegalovirus?
[22] A. No.
(23] Q.-Why not?
[24] A. Because it doesn't clinically.
[25] Q. What about viral cultures?
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[11 A. What about them?
[21 Q. Does that rule out
tomegalovirus?
31 A. No.
[41 Q. What about negative TORCH
TITERS, [5] negative viral cultures, and a
negative urine culture {6] all taken to-
gether, doesn't that rule out a [7] cy-
tomegalovirus?
18] A. No, it doesn’t unfortunately, [9]
Mr. Weisbrod.
[10] Q. What evidence is there for a [11]
cytomegalovirus?
[12) MR. SERPE: objection, asked and
[13] answered,
[14) THE WITNESS: | can't answer it any
[15] differently.
[16] Q. (By Mr.Weisbrod) You don’tknow
of any, [17] do you?
[18] MR. SERPE: Objection, asked and
[189] answered.
{20] THE WITNESS: Idon’t havean opin-
ion.
{21] Q. (By Mr. Weisbrod) You don't have
an [22] opinion as to whether there is any
evidencefor [23] cytomegalovirus?
[24] A. No, Idon’t have any opinion =
{251 Q. What is the most likely cause of
this

a cy-

[5] Q. (By Mr. Weisbrod) | just want to
get [6] this straight. The mainreasonwhy

you think there’s {7] an organizational de-
fect that occurred in the third [8] trimester
of the pregnancy is the subsequent
course {9] of the child, right?

1101 A No.

[11] Q. There’s nothing that occurred in
the [12] third trimester of pregnancy that
you can point to [13] that supports your
opinion, isthere?

[14] A. No. That's usuallythe case.
[18] Q. Okay. So the only thing that sup-
ports [16] your opinion is the subsequent
course of the child, {17} right?

[18) A. The presentation, laboratory
studies, [18] physical examination,test-
ing, yes, all of those if {20] that's what
you are including.

[21] Q. Okay.

[22] A. Fine, no problem.

[23] Q. Do children that have organiza-
tional [24] problems in the third trimester
as a result of that [25] have a diagnosis of
hypoxic cardiomyopathy3
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[1] child's damage, cytomegalovirus or
some kind of [2] organizational defect that
occurred in the brain in [3] the third
trimester of pregnancy?
[4] A. CMV can bea causeofthator at
least [5] related to that as an infection,
so whether that {6] occurred I have no
idea.
[71 Q. Is thatwhatyou think the cause of
the [e] organizational problem in the brain
inthe third {9] trimester was?
[10] A. No.
[11] MR. SERPE: Objection, asked and
[12] answered,
[13] THE WITNESS:
the cause [14] of itis.
[15] Q. (By Mr. Weisbrod) Do you have
any [16] opinion as to what the cause of it
was at all?
(171 A. No, as usually in many cases
likethis we [18] don't.
[18] Q. Do you have any evidence of any
kind of [20] infectionthat you can think of
that would have [21] caused it?
[22] A. Most of those 80 percent plus
are silent.
[23] Q. So basically the only thing you
have to [24] base your opinion on is the
subsequent course of the [25] child?

I don't know what
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[11 A. Depends on what happened to
them [2] postnatal period whether it
was related to that or {3} not. Could be
or couldn’t be.
[4] Q. Do organizational problemsinthe
third [5] trimester ingeneral cause hypoxic
cardiomyopathy?
[6] A. No.
[71 Q. Do they cause hypoxic en-
cephalopathies?
[8] A. Does what?
[8] Q. Organizational problems in the
third [10] trimester of pregnancy.
[11] A. No. There is no evidence this
child has [12] a hypoxic and ischemic
encephalopathy as was said by [13] the
treating neurologist.
[14)} Q. Does the discharge summary at-
tached by [15] Children’s Hospital list as
part of their diagnosis a [16] hypoxic car-
diomyopathy?
[17] A. lbelieve itdoes.
[la] Q. Does it list a hypoxic en-
cephalopathy?
[19] A. Sure, that can be presumed di-
agnosis at {20] any time. Many people
do that.
{21] Q. And it is your testimony those di-
agnoses [22] are wrong, correct?
[23] A. It is my testimony that the evi-
dence, the [24] clinical features, and the
examination of the child [25] does not
support that diagnosis, which is not

kind of {6] third trimester organizational
defect inthe brain? {7} Did you find that
anywhere inthe records?

(81 A. No, I don't think anybody =
there’s not [9] many of them other than
a few of them that’s hadthe [Io] oppor-
tunity to see all the records and subse-
quent [11] follow-ups. | don’t know the
answer to that.

[12] Q. None of the other hospital admin-
istrators {13] cameto that conclusion, did
they?

{14] A. No, nor the lawyers in this, [15]
Mr. Weisbrod.

{16] Q. Is your quote, 'Mobile Infirmary
[17} employees do what they love, love
what they do, and [18] ultimately deliver
morethanthey promise”?

[19] A. Sure.

{20} (Deposition ExhibitNo. 7 marked.)
[21] Q. (By Mr. Weisbrod) Would this
also, this [22] slogan, also sum up what
you do when you are engaged [23] as a
defense expert in cases like this, you do
what {24} you love, you love what you do,
and you uttimately [25] deliver more than
you promise? Would that be a good
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{1} motto for you to go by in your testify-
ing, Doctor?
[21 MR. SERPE: Obijection, argumenta-
tive,
[3] THEWITNESS: Idon'tthink| needto
[4] respondto that, Mr. Weisbrod.
[5] Q. (By Mr. Weisbrod) That is, what
we've {6] marked as Exhibit 1, a piece of
information from the [7] the hospital that
you administer, is it not, Doctor?
{8] A. That's absolutely right.
[9] Q. And it does cite that quote as be-
ingyour [lo] quote as hospital administra-
tor; is that correct?
[t1] A Absolutely. That's what our em-
ployees [12] do.
[13] Q. And isthisthe =
[14] (Deposition Exhibit2 marked.)
[15] Q. (By Mr. Weisbrod) kthis the quar-
terly [16] magazinethat your hospitalputs
out, Doctor?
[17] A. lbelieveitis.
[18] Q. Does it have a nice picture of you
in {19} there?
[20} A. Idon’t know whether itis or not.
[21] DR. O'DELL: Referto page?7.
[22] THE WITNESS: Itis a quarterly, so
we [23] have a number of these.
[24] THE WITNESS: Yes, | think that's a
nice {25) picture. |like it.
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[1] MR. SERPE: Objection, misstates
what he [2] said earlier. He’'stalked about
alt the Information [3] that's gone into his
opinions.
{41 THEWITNESS: It's time to walk.
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{1} unusual, by the way.
[2] Q. Is there any treating physician,
Doctor, [3] anywhere at any time in these
records that cameto [4] the same conclu-
sion you did and that was that the {5} etiol-
ogy of this child’s problems was some
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(11 MR. WEISBROD: I'mgoingto take a
quick [2] break and go to restroom. I'm
almost finished. 1[3} may have five or 10
minutes after 1 go to the [4] restroom.

5] (Recess)

[6] Q. (By Mr.Weisbrod) Doctor, do you
have [7] any additional opinions that you
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haven'tgiven us {8] with regardto the cau-
sation of the Cortes child’s {8} problems?
[io] MR. SERPE: I need to object to that
as [11} overbroad. 1think the doctor has
given you [12] testimony about that, and
the question is too broad.

[13] MR. WEISBROD: | want to make
sure we've [14] got all his opinions.

[15] THE WITNESS: | can't anticipate
what you {16] are going to ask, Mr. Weis-
brod, and you know that. [17} I've given
you the answers to the best of my ability.
[le] Q. (By Mr. Weisbrod) Haveyou given
me {19] every opinion that you currently
have formulated with [20] regard to the
causation of the Cortes child’s [21] prob-
lem? Havewe discussedthose?

[22] MR. SERPE: I've gotto objectto that
as [23} beingtoo broad.

[24] Q. (By Mr. Weisbrod) Go on.

{25] A Go on what? That's the same
answer |

tions we [10] filed with the court.

[11] Q. (By Mr. Weisbrod) Canwe just get
this {12} straight, that you didn’t produce
anything other here [13] than records, d e
positions and correspondence, [14]
records — medical records, depositions
and [15] correspondence, nothing else
has been produced?

[16] THEWITNESS: No, | complied with
the [17] subpoena.

[18] Q. (By Mr. Weisbrod) Let me just
make sure [19] we've got a clear record.
Nothing has been produced [20} here to-
day in response to the subpoena other
than [21] medical records of this child, d e
positionsinthis [22] case, and correspon-
dence between Mr. Serpe’s office {23] and
the doctor; is that correct?

[24] MR. SERPE: He’s gota box of docu-
ments. [25] We can go through them one
by one. Ithink there may

Ask [14] another question.

[15] Q. (By Mr. Weisbrod) You can't tell
me how [16] much money you've made
giving medical malpractice [17] testimony
and reviewing medical malpractice [18]
depositions, and when | say testimony |
mean both in[19] trial and in deposition, in
year 1987, canyou, [20] Doctor?

{21 A. No, Icertainly can’t recall that
far {22] back.

[23] Q. And you can'ttell me that with re-
gard to [24] 1988, correct?

[25] A Correct.
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{1} just gave you.
[2] Q. Haveyou given me every opinion
that you [3] can think of right nowthat r e
lates to the causation [4] of the Cortes
child’s problems?
{51 MR. SERPE: Same objection.
[6] THE WITNESS: In general without
any [7] specific questions | can't tell you
what Iwould [a] respondto.
[s] Q. (ByMr. Weisbrod) Fine. Ifyou[10]
formulate additional opinions with regard
to the [11] causation of the Cortes child’s
problem or any other [12] aspect that you
intend to testify to as an expert [13] wit-
ness inthis case, Itrustthatyou will inform
{14] Mr. Serpe. Willyou do that, for us?
[15] A. Absolutely.
{16] Q. And that Mr. Serpe will in turn in-
form me[17] so that Iwill have a chanceto
ask you additional [18] deposition ‘testi-
mony.
[18] MR. SERPE: That's nota questionto
{20] Dr. Chalhub, it is a questionto me,
and as | told [21] you before, when | asked
you for that same courtesy {22} gotsome
convoluted and vague answer, and | will
find [23) that answer and mail itto you so
we canall havethe [24] same agreements.
[25] Q. (By Mr. Weisbrod) Is it correct
you've
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[1] be morethan inthere that.
[21 MR. WEISBROD: Youtell meifthere
is [3] anything more inthere thanthat b e
cause | wantto f4] know.
[5] MR. SERPE: What did you say -
[6) MR. WEISBROD: Medical records,
[7] depositions, and correspondence.
[a] THEWITNESS: | have all of your [9]
subpoenas and your slander if that's what
you want.
[lo] MR. SERPE: The correspondence
you've [11] written in the case, copy of
medical evaluations in {12} the file.
{13] MR. WEISBROD: That's a medical
report.
[14] THE WITNESS: That's hisjob, John.
[15] MR. SERPE: There’s a copy of your
latest [16] petition.
[17] Q. (By Mr. Weisbrod) Other than
pleadings, [la] expert reports, medical
records, depositions, and [18] correspon-
dence, nothing else has been produced
today; [20] isthat correct?
[21] A Correct.
[22] Q. If Igiveyou a list | have of over a
[23] hundred depositionthat you‘ve given,
would you keep {24} itand maintain it and
give it to other plaintiff's [25] attorneys,
Doctor?
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[1] produced nothing here today in re-
sponseto the duces [2]tecumwiththe d e
position notice that you were served [3]
with other than the medical records inthis
case, [4] depositions that you were sup-
pliedinthis case, and [5] correspondence
from Mr. Serpe?

[6] A. I supplied what | had in re-
sponse to the {7] subpoena. | don't
havethe other things that you [a] asked
for.

[s] MR. SERPE: Subject to the objec-
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[11 MR. SERPE: Objection. Doctor,you
don’t [2] needto answerthat. Itis absurd.
[8] THEWITNESS: Ithoughtyou said it
was [4] five hundred.
[5] MR. WEISBROD: Isaid lonly have a
list{s] of a hundred, over a hundred.
[7] THEWITNESS: Isee. So you were
grossly [8] in error; is that correct?
[s] MR. WEISBROD: No, Doctor, you
are [lo] misrepresenting what the previ-
ous conversation was. [t1] You have
givenfive hundred.
[12] THEWITNESS: Really.
{13] MR. SERPE: Objectionto sidebar.
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[11 Q. You can't tell me that with regard
to [2] 1989, correct?
[3] A. Correct.
[4] Q. You can'ttell me that with regard
to [5] 19907
[6] A Correct.
{71 Q. You can't tell me that with regard
to {8] 1991, correct?
[8] A Correct.
[io] Q. You can't tell me that with regard
to [11] 4992, correct?
[12] A. Correct.
[13] Q. You can't tell me that so far this
year, [14] correct?
[18] A. Perhapsin 1992 itwas lessthan
[16] $100,000.
[17] Q. Can you give me a specific
amount?
(18] A. No,there’s no way for meto tell
you [19] that.
[20] Q. Canyou tell me how much money
in each of [21] those years you received
on checks that had $t. Paul{22] Insurance
Company’s nhame on them, they were
drawn on {23} St. Paul'saccounts?
t24] A No.
[25] Q. Couldyou tell mefor any ofthose
years
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[1] how much you received that was
drawn off St. Paul's [2] accounts?
31 A No.
[4] Q. Now, did you testify previously
that you [5] used to keep all of your
records including your 1099s [6] for three
years after your accountants give them
back {7] to you?
[a] MR. SERPE: Objection, that mis-
states his [9] earlier testimony.
{10] Q. (By Mr. Weisbrod) You testifiec to
that [11] in previous depositions in previ-
ous years?
(12] A. If you could show it to me. |
mean, | [13] can’t remember.
[14] MR. SERPE: Objection, improper
[15] impeachment.
[16] THEWITNESS: |don't recall.
[17) Q. (By Mr. Weisbrod) Assuming
you've {18] testified to that, when did you
change your habits?
[19] A ldon’t know, Mr. Weisbrod.
[20] Q. Do you even know whether or not
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you have (21} records that you‘'ve main-
tained for three years that {22} would indi-
cate the same information as your 1089s
{23] would have indicated?

{24] A. No. | keep receipts and docu-
mentation of [25] charity things and
things I'm supposed to. 1099s

[21] Q. You don't know?

22] A. No, | know. Idon't think it does.
[ Nq. Doyou expectto receive payment
from the [24] St. Paul Insurance Company
on cases you are involved {25] in the rest
of this year?

[22] THE WITNESS: Reserve mine
[23] (Proceedings adjourned.)
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[1] are not required by anybody to
keep, so | don’t keep [2] them.
(3] Q. Do you keep receipts and docu-
mentation of [4}the earnings you've had
from sources for medical [5] malpractice
testifying and review?
[6] A. They are reported in my income
tax [7] return.
8] Q-What if you have an audit by the
IRS? [9] What back-up do you have to
supportwhat you [10] reported?
[11) MR. SERPE: Objection. Doctor,you
don't [12] needto answer that question.
{13] Q. (By Mr. Weisbrod) Do you know?
{14] A. That's realty not of your con-
cern, [15] Mr. Weisbrod, what | do with
my personal finances.
[18] Q. Itis a questionthat I want an an-
swer {17] to.
[18] A. That's tough.
{191 Q. You don’t have any back-up re
ceipts in [20] case you are audited by the
IRS?
[21] A. Itis none of your business what
| do.
{22] Q. You refuse to answer the ques-
tion?
[23] A. Yes.
{24} Q- S0, in other words, it is possible
you {25} have back-up receipts that would
show, in your
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111 A. No.
[2] Q. No?
[3] A. I've told you that for the last

three {4) hours, Mr. Weisbrod.

[5] Q.You don'texpectinth  course of
this [6] year you are going to receive any
more checks drawn [7]off St. Paul Insur-
ance Company accounts?

{81 A. The majority of those would be
from [g] lawyers. How they do their re-
imbursement is up to [lofthem.

{11} Q. I'm not asking you whether you
are going [12] to get it in the mail from a
lawyer or whether you [13] are goingto get
itinthe mailfrom St. Paul. ’'m[14] asking
you whether inthe rest of this year you are
{15} goingto get checks drawn on St. Paul
accounts made [16] out to you.

{171 A. | don’t know that. Why don’t
you ask {18} St. Paul's.

[19] Q.Doyou have any expectation?
[20] A. Ifitis a8t Paul'scase, inall [21]
probability it will still come from the
lawyer.

[22] Q. Itwill be drawn on a checkwith St.
[n]A. No, itwon't.

[24] MR. SERPE: Calls for speculation,
[25] argumentative.
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(2]
SIGNATURE OF THE WITNESS
{4) STATE OF TEXAS )
[5]1 Subscribed and sworn to before me
by the said [6] witness, ELIAS G. CHAL-
HUB, M.D., on this the {7]

day of ,1993.
[8] Notary Public inand

For the State of Texas.
[12] My commission expires:
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{1} possession, how much moneyyour e
ceive from insurers [2]such as St. Paul
Insurance Company in each specific [3]
year for the lastthree years, correct?
[4] A. No, I do not havethat.
{51 Q. You would have receipts and In-
formation [6] in your possession that
would show how much money {7] you've
made on malpractice testimony and re-
view for {8] each of the last three years,
correct?
[8) A. No,itisinmyincometax return.
[10] Q. So your accountant would have
some {11} informationas to how much of
your income X return [12] report is based
on that kind of testimony or work, {13] cor-
rect?
[14] A. No, I have my returns. They are
my {15} property, not my accountant’s
property.
[16] Q. Will your retumstell us how much
you [17] made from medical malpractice
testimony and review?
18] A. It would be included probablyin
a sum, [19} but | don’t know whether it
separates it out, | don’t [20] believe so.
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111 THE WITNESS: Why do you keep
asking that {2] question? Because you
don’t seem to understand.
3] Q. (By Mr. Weisbrod) Have you in-
structed [4]defense attorneys to launder
money from 8t. Paul (6Jnsurance Com-
pany, run itthrough their account, and [6}
write you a separate check from a lawfirm
account?
[71 MR. SERPE: You don’'t needto an-
swer 8] that. It is just badgering you.
[8] Q. (ByMr. Weisbrod) Haveyou done
that?

[10] A. No.

[11} Q. Now, on the videotape that you
did for [12] St. Paul Insurance Company,
did you discuss the fact |13} that there Ba
correlation betweenthe age of the [14] in-
fant and the amount of depravationof oxy-
gen that (15] is necessary to get brain
damage?

{16} A. No, that's = that tape is five
years [17] ago, Six years ago. lcan’ttell
you that. A lot of [18] things have
changed over that time too.

{191 MR. WEISBROD: I'mfinished.

[20] MS. VASSALLO: Reserve my ques-
tions.

[21] MR. CARRABBA: Reserve mine.
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