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STIPULATION
‘Ax“n.sﬁ

It |s stlpulated by and. be Ja;x the partles hereto

‘Isf . .-,‘

- At

-u

on eral examination of the witncss, ELIAS G. CHALEUB,

may be taken before Angelia Jones Coze, Commissioner, ..

Notary Public for the State at Lafge, and that the usaid i

deposition shall be taken in accordancc with the

provisions of the applicable sections of the Alabama

Rule's of Civil Procedure.

for by said applicable sections of the alabana

Rules of Civil Procedure é_re waived; as is the 1gning

other requirements and technicalities of w ery sort’ )

.o—-
B -

regarding the taklng and filing of the depOSItIO

as hcreinafter set out :

All objections save as to the forn of the questlons
asked are reserved until the tine of trial in accbrd'zmce i
with the applicable provisions of the said Alabama

Rules of Civil Procedure.

N,




-t

BARLOW & JONES
“MOBILE. ALABAMA 36616” DRy
(205) 4760885 .. ceFaes
l !
2 It is further stlpulated'tha;\tbe original of -
3. this tra;:;s.cﬂ..pt will be fi.led in azgordance with t-h _
4 p:wision's' of the said Ala”h;m.\;”z;u'ie's of civil PIOC&éu!e-
5 :. ..: ....... ; -4‘-‘;;:: e ~ -
"6 It is further stlpulated and agreed that' the ;z.ii:x.ae-ss . 31
7 hereto reserves the right to reag and sign said :;
» 8 deposition as provided for by said Alabama Rules of "‘:,
L 9 Civil Procedure, - j
© 10 e T e e :
- 11 =z
12 T
13 I, A.riéélia. Jones Coxe, mmﬁissione: and Court
1 14 | Reporter, certify that on thio cate, as provided by the
: , \ 15 Alabana Rules of Civi.l Procedure, and the foregomg
’ - 16 stipulation of counsel, there came before me at hadi i
«: R 17 Cunninghan, Bounds, Yance, Crowder & Brown, MobIle, '
‘ 18 Alabama, On the 1st day Of March, 1985, commencing s
19 || at 9:00 o'clock, a.m., ELIAS G. CHALETE, M.D., “ .,wﬁ;
’5}.“ 20 witness in the above cause, f£or oral examination, :
:ﬁ 21 whereupon the following proceedings were had:
4 22 - |
. & |
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> 37 ELIAS G CHALEUB, M.D.. . e
3 | Thé;i;‘t'hgss, after ha\'/ln.gj.first_b_feeﬁn_dt.:i; “s;zorn
4 to tell the truth; .the whole truth and nothlng'"b.u.t- the
5 truth was ezamined and testlfled as follows: . —
I
K 7 - EXANINATION .
8 ) _
T 5 || BY HR. conNINGEAN: RSSO T
‘ 10 Q State your name, please, Sir. )
,-), 1 | A "Blias George chalhub. = - L
T 12 Q Dr. Chalhub, you just arrived here.‘_..fag".éut office a
.. 13 few minutes a50 and 1 believe you were usherg_s"qxéﬂ,to anocher
L L 14 || office by Mr. Duffy and Nr. Holmes and Mr. Leac;h nand had a
| 15 convcrsztion; 1is that correct'? Lt et
R 16 A That's correct. RERRRR
; 17 Q What was the substance of that co.n\).é"réation? "".:
18 A 'They asked me iZ 1 had rend che recdrds prepareq, r
19 |i and that's the substance.. _ e H
o200 Anything else?
21 || a .
;; 22 Q Did cthey ask yéu about any specific pa‘;:t.a of thewd:. |,
‘:7:‘ 23 record? . e e ' ~.
_
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1 oA No.
2 Q ' Did they ask you What eIse you had read be..ides
N the hOSpIta| record? RSV ‘
T oA no. .

5 Q So you were asked one quésfion and that IS,

6. 4whether or not you had read the record and whether you we;:e.m

rmen s
-

7 || preparedz . e : ‘

8 A Ho, I'm sure there were othe.r .qu.es.tions. | mea‘nr‘ .'
. R
9 || | can't recall every little thing that thfy asked.
10 Q Well, I understend. But it has‘n't been 'but about
- 11 five ninut;sq-ago " What el m were you ask.(.e.(-i.’)
" 12 A Just various things, you know, vhether I was
13 prcpared, am I ready to give a dcpositzon_-.,you know, thosoé
= 14 sort of things. "
1s 0 You told me about that question. What other ani]

16 questions did they ask?

17 A There weren't any other, lr. Cunninghanm. "
18 e That's it? o . H;é
19 A Pes. o - ;’.'
20 Q Nes, what is your opinion as to ==
21 «— MR, BOLIES: Excuse me. I find I'm not

;{ 22 prepared. | need 2 yellow gpad. AR

el 23 (D£f the record) . .—-n
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of Andy EHinkle's brain damage?

MR. BOLKES: I'm SOrry.

IIR mxmmcamx-

| -
. H o
-. Mo >

NI

LY RS At

A Do you mean in terns of what the event was, or. .
what are you talking about? ' " llllll - L

0 o I mean what, in your opmi_ox}: '\_'/é_{s',“the cause of his
brein damage? _ ...... o

A Hhat brain == whatt ére yo“u. t;';tll.k.il..ng about in terns

of the brain_da.mage? ’

Q "Well, you know == i |

A Define the brain danage * forme; -

Q Do you know what brain damage Is, as a

neurologist?. e

A Well, it"sa general tern“. But whzt type of b:ai_ﬁ v
danage are you talking about? s
e Do you know what brain danage is? -
A It"s a genera tern. :
6 Did Andy Hinklc suffer brain damage? "_‘ a&..?
A He had a certain type of brain datnééé:"," f" |
Q What type of brain danage was it? :
A He had a hypozic ischemic encephalopathy. REQTRY I
Q 'AII right. So when I —-

Q o What IS your epinion, D:. Chdhub, as to the cause
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1 A Is that what you' re referring to?
-2 Q " s<> when I say what caused his brain damage, you
- . Sow ek . VRELa e
3 know what b:ain damage I'm talklng about because you know

4 what kind he had, don't you?

S

5 A - No, 1 know what 1 know |t is, but 1 don't know

6. what you are referring to it as.

7.1 o ‘I'm talking about thc'kind  he'had.

8 A Well, but 1 don"t know Whether you know that.

9 Q -M'ell, you don't worry about what & know. You just
10

12 terms of the type of brain damage and I'1l be glad to ansver

13 your question.

=~ 14 Q How many types did he have? '

. 15 A I know that he ha one type. SUPR I

_ 16 Q WeII that"s the type I'm talklng about.

i 17 A But there's nary types of brain dainage.; , vt
18 Q I'm taking about the kind he bad ..
19 A Okay. I'm not trying to argue W|th you. ' I wan'c’ﬂ o
20 to answer your questions but -~
21 Q Weil, i1t surce geems like {t., Now, that's not very
22 | difficult. L . =

- MR. EOLIES: Don't badger the witness.
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MR. CONNINGHAI: Nobody's badgering the
witness.

MR. EBOL!ES:

FR. CUINMINGEHAHN:

Q I asked you what caused And§ BEinkle's brain .l
AL r. s Wy
damage,. You know what kina he had Now, that seens falrly =

sinple. I

Y

A Wait a ninute, now. - I'asked — there arc many .-
st T

types of brain damage. 1It's like saylng that people are s

sick. And if you want to refer to the type of brain damage,;'

e et
S e :4-,’

that's flne. If you vant to ask ne vhat type o: brain da.mage

I think he has, then I'll be glad to ‘answer that znd then. go

on and answer your question, "-:.."-:.'.' u
Q- I'm going to.,ask you tbe questions I want to 'asAk,
Dr. Chalhub. ) " - .

MR. DUFFY: And he'll answer them_ir he can

answer then. S -

A I can answer then only if I can understana them, "
Mr. Cunningham.

IR, CUNNINGEAl:

Q |--asked you what caused Andy Hinkle's brain
damage, NOt somebody else's brain camage. ¥
A IZunderstand. e ' . -
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Q All right. uwhat caused Andy Hinkle's brain

damage?. If you don't know, that's ffne.

.l' Al

A - I didn't say | dian't know.

Q Well, what caused it?
A I just asked you to further define .your questioh

so we could be specific and accurate.

Q Now, you have told me™ that you ermined him, and

you know what kind of brain damage he had?

A Yes.
Q Right?
A But I don't know what you mean_by brain danage.

what | mean by brain dinzge is another thing. = -

Q I'm talking about the kina of brain damage that he
had. -
A All right. wetve alreacy said — and I'll tell =,..

you what 1 think he had. He had a hypoxia ischemic

+

encephalopathy. And the cause of this hypoxic ischemic -
encephalopathy was a cardiac arrest. »

Q Okay. 1Is there. an;thing difiicul%. about that
answer?

A Mo, I'd just have to know what you are taking
about. 2.
Q wall, when I say == - -

H
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Q == I'm talking about the kind that you have
described kim as having. Okay?

A - Yeah. But that"s what | think, What you call
brain damage IS not necessarily what | do. If you are
talking about sorit-athing else, then I went to know |t

Q I'm talking about the kina of brain damage that
you have described'. Okay? Can we agree‘.t:d that frem now on?

A Okay. But you have askeda me to describe it, And

I'm happy to do that.

e -y

4

the brain damage?

A "1 think there are a nunbcr of posz;ibilities.

Q All right. List thea for cc, please.%'.: e
A Now, we're referring to the tine ‘;ha'ié'_'i:e vas at .
" N ‘o '~'

the lebile Infirnary in his room anci on the 23nd.at == after
he had cone back fron having a saphenous vein cutdown, and he

was in the room ana he had suddeniy arcned his back, becane

cyanotic and eccentially had a caraiorespiratory arrest. ..

The cause of that, I.think, are multiple factors,

|

11
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one of which is probably a metabolic disturbance.
Q ’ ait a minute. low, let me be sure you" re
answering what I asked you. You’to.l:i me tixat -

A HWell, that's what Jou ast.ed me.‘ Okay.

Q Now , llsten to oy quest:.on, please,_ You told me
there were a numnber of possible causes of h:.s card..ac arrestl.
pid 1 understand that correctly? ’. |

A Probable causes,

Q All right. Probable causes. A1l | want you to oo
is list those for ne.
A "Butrwai’t a minute. I have to.answer the guestions

the way 1 want, not the way you want.

Q ' Can you or can you not list thé pfobai:le causes?

A I can list them the way I can ans.vve-r‘ the qucstlon

Q Well list then rox: ne. Tell me mmber one, w-
A The irst probable cause is a metabolic‘

abnormality of either electrolytes or other body chemistries« ™|

Q lietabolic abnormality of electrolytes oOr other N
- . . _;" . -. p,-\.ﬁ
body chemistries, Okay. , ,
A (Witness nods head affimatively) .

Q What's nucber two?

A Wait a minute. Let me finish, okay? Resulting fn-|

a cardiac arthythnia and cardiac arrest.
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1 2 What's number two?
2 A Is a vasovagal respnse resulting in a severe .
3 ustained bradycardia resulting In"a cafdiac arresf.

; 4 Vasovagal respensce resulting In severe what?

: 5 A RrachvrrsrAd a ‘

6. ! Okay. Resulting in cardiac arrest?

Ll 7 Yes. )
8 ) Now, did you say severe prolongcd bradyeardia? .
9 a Yes.

_ 10 F- EouLiE=s: I think you said severe.

- 11 A :It has "'to be severe tOo aw e a.cardiac arrest, .

12 MR. CUIMNINGHA!: .
13 Q Severe prolonged bradycardia, causing cardiac ~
14 arrest? R
15 MR, EOLMES: | object. Your word was -
16 prolonged. - -
17 IR, CUNNINGEAN: He used the word. " The recor(=-
18 will speak for itseléf. . s
19 MR. BOLILE:. Prolonged was youf Word. He saict d
20 | severe.
21 «.. HR. CUNININGHAN: De just said he used the word

— 22 prolonged, too. e

Prolonged — when I am talking about a prolonged
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bradycardia, we're talking about one to two minutes.

—

Q Okay. Well, all I'm trying to find out is did_'y.c"»u.

or did you not use the word prolonged?
A I used the word.
Q Okay. Vasovagal response resulting in severe

prolonged bradycardaia resulting In cardiac arrest?

A Cardiac arrest.

Q Okay. 1Is that the end of.nwber two?

A Yes.

Q All right. What"s number three?

a ‘TIf:'s possibie anomalous coronary artery resulting

in some type of cardiac stress or myocardial infarction

causing the cardiac arrest.

Q Resulting in cardiac stress? !

A Ub-huh. e

Q Or whzt? -

A Or myocardial infarction or ischemia to the =T
myocardiuwa resulting in cardiac arrest. . - b{
Q Is that the er_lg -.Of nunber three?

A Yes.

0 A1l right. What's nunber four?

A I think those are the onlv probabilities. OfF &

course, therh are multiple possibilities. pBut that"s what |
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“‘.‘g 1 feel was the event which resulted in the caralac arrest.

2 Q You feel it was one of those three?
3 A . Yes,
4 Q Okay. 2nd which of those three do you think most
5 likely? -
6. || A Well, I think I nave listed then as one, two and‘
7 three.
8 Q In order? ,
9 A Yes.
10 Q Okay. So you think nunber one io nost likely,

11 number two 'i‘énext nort likely, and nunber three iIs next most

12 likely?
13 A That®s correct. -
h 14 Q ¥ow, when did you form that opinion?
15 2 That"s haru to say. | mean, you know, this is a.s |..

16 case that's SiIXx years oléd. So I mean, | can"t _tell you

17 zactly when. | mean, certainly over the tiae that | took =
18 care of Andrew Hinkle and over the tine that | reviewed the 4
19 recoras. ‘ = \f
20 Q All right. Over tnhe time that you took care of

21 him while he-was at USA and at liobile Infirmary?

29 A And subsegquenriy. "oy |

- 23 . Q And subseguently? Ail right. 2and how long did
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you care for him after his discharge from USA?

A I believe it was up until the foliowing 1980.

& A

RS

Q Okay'. Did you form i:h'éée of:ix;ié;'.xs' before he vas
discharged f£rom USA?

A I'm sure I aid. I nean,” it's 'hard to be specifié. 1

I can't remember six years.. .

Q Well, dia you have whatever i.ﬂgééﬁation you needed
in order to form those opinions .by‘”the tine he was dischargeléll'l
fram USA? - |
A Again, it's haré to be absolutely certain. 1

mean, therew'sl been so nuch informaﬁi:on-acquired. And
certainiy, in reading other pcople‘.s.d.erl)o.sitions that 1 have
not had the oprortunity to have talkeda to and to oee ocher

factors, but | == you know, essentially my f‘éclirtzg hac always

beer, that the child had a cardiac arrest. and I feel that ,

ot

these were the nost likely possibilities. R
Q All right. &Bas it been your opinion for the sanc-=

length of tine thct the cardizc arrest was caused' by one of

these three? ' ) o
A Yes. Certainly—by nunbcr one.

Q Okay. So you have had thnt opinion since the very
beginning? “

Yes., -
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Q Okay. Kow, tell me what you mean by netabolic
abnormality of electrolytes.

A Well, when a child bas gyloric stenosis they will
vomit. And they will vooit potassium and acid and chloride.
And they tend, wer & period of tiue, to becomec hypokalemic
and also alkalotic. and this Is the usual pattern.

This young nan's electrolytes w‘;ré -~ as they were
drawn when he was admittecd, were certainlylwithin the normal
range, but on the borderline. It reflected an u'nu“sual
pattern that.one seee with pyloric stenosis; that is,
normokalcmi_c .énd a slightly acidotic paztern, .and not by any
means severely acidotic, just that he had a bicarbonate of

twenty or twenty-one ana the nornal being twenty four so"

nildly, but a little bit vnuswal for somebodywho would have

ploric stenosis. Cor

And this nay reflect that he had lost considerable

potassitm and nay have reiflected that he had lost some fluia~T

And it does nake a situation in which the electrolytes are
~a

not totally in balance. ..And it nay not be reflected in the

serum chenistries, which means that: even though you obtain

thea, you have to say that. yes, thcy are nornal and you

24

proceed in that fashion. T,

But ore always wonders what else could be going on
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in the total body picture.

Q Well, are the lab reports on adnission nornal or.“" |
abnormal? - ‘ . S
A I'c have t0 say they are normal. .
Q okay .

A But unusual for that condition. ’JTTf?;
Q A1l right. And in looking at those lab :épor%z’;,'.“‘:‘:g"

........

you recognized that they were unusual for that condition; {s

Aty
i e -

that correct? e -
A Yes.
Q All right. Wwould you expect a pediatrician to be

e,

able to recognize that? .

A Yes. I'm surc they did. LT ]
ST

Q All right. &na is there any treatment available

for that type of unusual pattern? S= s

A "No. They did ™ the treatament Qéq}d be e:actly.

the same. The electrolytes are essentialléJﬁﬁthin normal
limits., One keeps in the back of their mind that it's an .
unusual pattern. You warch ti.em and you watch f-Or’cbanges T
over a period of tine.

Q ai1 right. How <o you watch for these changes?

A Well, you"d repeat them in a reasonable period of~

tine, four, 8ix, eight hours, depending on how the child did.

e e oo T
Lo e EOASTERRGA

' - L

A . e
e e . - S e .
[Ny Sk - e o-.20 ey )
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7 I said unusual pattern, rather.

A Unusual pattern now, let's clarify that again.

I said unusual €or pyloric stenosis, but not abnormal, okay?
Not abnormal for a child that you would teke off the street..
and adzit to the hospital-

Q . All right. well, I'm talking about a child with :
pyloric stenosis. Row, @o you d& anything different for one
who has this unusual pattern than what you would do for one

that does not have it>

A It's taking one piece of information IN a

Na.

-—-

complicated Clinical situation, You put.it with your other

factors, you evaluate it and then you proceed in a logical

fashion. -
Q So you don't do amything different?

A Not amything difrferent than was dbne with this ,
child, no. .o

Q Well, my question IS, you've got two children withe

pyloric stenosis just like this child. Onev’s'hows this

[y 1y

unusual pattern and one eoes not. Is there any difference in

the treatment?

A It depends == what"s the other child?

Q Mhe Ather ARY1TA Je widthin mAarmal Timitae. hnt does’ .

not know show this unugual pattern.

]

PR
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Wait a minute, now. This child is within nornal
linits, -
Q I understand tﬂatl téé‘ié'tﬁé other one, but the
other one does not show the nnusual pattern and this one
does. : L
A Well. but if thov’r4i' L u“'ln normal limits,
tpen I don't see what the diffeéén;e is. Nﬁw, ihc child with
Prloric stenosis, the usual ruﬁ of;thé mill.child, has a .
hypokalenic, hypcchloremic‘alkal;sié;t~N B
that child a{fferently; |

lo there amy difference in the-treatrent that you
would give to a child who came into the hospital with prlozig
stenoegis who did not reflect this unusua ~pattern that Angy
hadz? ‘ - j;"

"

)% You haven't given be all the parameters. Every

B-riF

child with ovloric stoeno-"n ic af Fferent One handles theo

entirely different On a clinical basis. IS e
¢ Well, how do you handle this ene then?

.; Just as hc was handled. |I’ve already told you

that.

{ All right. what did they do difierently in this
case than thev wamld have dor ° 77 ) ; gnusual .
pattern? 4 L e
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A Well, tell me what unusual pattern that he would
nave and then I"Il tell you what they would have done.

3 The one you just t'(;llclal.m.e about.

A ¥Well, they would have given E different type of
electrolyte solution if he was se\;erely hypochloremic or

severely alkalotic or severely hypokalenmic.

Q Well, was he any of those things?

A I've alreacy said that his electrolytes were' .
normal .

Q Well, you mzy hzve to say things more than once in

some of your ansvers because I'm not a doctor. So just bear
with ne. . o

A I undersctand that. | understana that., .

Q Okay. VR

A But we've said It five Or six tines.“ .;'._ N o

Q vell, you said that hig lab reports. on ;ac.iniasion
showed an unusuval pattern? , —
A I c2aid unusual for the clinical con“c?i.iégm. And ;
3}0u have to use that whole phrase. | o o
Q All right. Unusual for the Clinicallﬁondition?

A Oiiay .

Q Is that correct? e

>

That!s correct, o~

Lee T oso L e . . T,
s LNy [ : : .
'M‘A L R, aere S . :
/{7%,,2&5.“). AT ST @ T . A
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d And I'm trying to find out if you treat that

inusual pattern any differently than you wowld if he didn't

’ Y = I
e L)ur?ra .’ﬁt_&,{.f'

have it. 1
A Well, again, I'll gay mo. vYou'd treat it just a¥.
these ==
2 Just the cane? :
A As == well, just as tbese physician., treated th|§
particular cass. Every single case IN meaicine IS an o
individual case. You have to consnder all of tbe factors
You have to consider the age or' the child. Yyqu
have to consiuer the condition, you have -to consider the
status. Then you practice medicine based on all of those
factors. You don't take one isolated factor and treat it!
Q All right. Let me see if I can ask it a differcnt
way . ol
I want you to assume everything is the same, okay,
and you have two children -- 3 -
A Now we're talking hypothetically, unrelated :
this case? . to :(
Q Exactly. sure.
A Okay.
Q That everything is exactly the same with the — =¥ |-
exception of-the unusual pattern that you see in Ar-zd'.y.'s case.
SRS L o RS
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17

artery aisease.

unit until they have a cardiac arrest
23

cardiac arrest because it happens.

to put thcn all the sane W|th one exceptlon
7

child such as Andy Einkle Who went on to suffer a cardiac
arrest,

suffering brain damage?

any way to treat then to try to avoid then arrestlng and
A

T2
It's just like sonmebody walking around with known coronary

Xow,

IS there any difference in treatment?
2

MR. BOLNES: | think he's answered that,
o

"3 A I don't think 1 unde:st‘and the question

CONNIGHAMN:

Q

u«\‘

I'IR °

Well, you said everybody s different. I'm trying
pattern.

the unusual
A

What is the other child's pattern" It this one -—
if they are the same except for the -- do they both have the
unusual pattern?

I don't understand your guzstion,
Q

so you say that whtt was done -in cace was

appropriate in every respect?
A

e
P

Po. the clinical data that was available, yes.
Q All right. ch,

is there any way'to t?é'at a

|2 T

you think £rem this'metabolic abnormality,’:is. there

P

ot to my knowledge,

e~

Let me give you the analogy. |
You can't keep them IN an intensive care

They suddenly have &

Nothing 1S particularly
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. unforeseen?

abnornal.

They have an underlying condition. Ee's in the
hospital, he's having vhat is being done to treat the
condition.. He has a complication which is totally

unavaidahle, unforesecn and unpredictable.. |

Q And that IS the cardiac arrent?
A Yes. -
Q Well, §s cardiac arrest frem a netabolic

abnormal ity of electrolytes totally unpredictable end totally

A .In'certain situations, it is,.yes. 1In certain
situations, It"s not. I the potassiunm was a level of one
point five, then they would be highly concerned and they fore

than likely would have replaced the potassiuni

0 You read Dr. McAtee's deposition, didn't you? <
A Yes, | have. -

| Q ALl right. Do you degree with hizm that the child-r
rras severely dehydrated on acmiscion? .o
A That's a long.deposition. why don't We.“ you “ {

know, let's get it out an6 talk whet you want to talk about
and which pages.
Q I'm talking about what I want to talk about. s

A well, | don't == you know —~ ~

DR
P S
oA, g e AT LIV
TRy .
e N S s b P e R
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pagi

that?

A

Q

IR. BOLIIES: Shov hin which page.

MR. CONNINGHAN: No, I'm not going to show him

Did you read in the deposition where Be said that%?

Well, | reau a lot of things, Mr. Cunningham.
| dian't ask you about a lot of things. | said =

Wait a minute, now.

-- aid you reaa in the depositicn where he said

Do I get to finish my answers or do I not?

Well, we're going to be here until midnight unles®s

you answer my questions.

KR. WFFY: W vwon't be here until midnigkt.
HMR. CUNNINGEAll: Yeah, ve .will_; | |

MR. DUFFY: We'll walk oﬁt of. here.;ight now. |
IR. CUINITNGOAN: Ko, we won't. .

MR. DUFFY: We surewill. |

MR. CUMNDIGHAI: He's not answering the

» L T

questions.

fom

IR. DUFrFY: This is my witness and I'll do as

| please. MNow, you've bccn harascing him Since you

askeda hin his nanre. w

1. NR. CUMMINGEAH: Be has been evasive from day
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one.
MR. DUFFY: He has not been evasive,
R« CONNDIGHAN:
3 Now, I'm asking you a simple question.

MR. WFFY: what he is trying to do is to
ovoid your putting words into the record and then ha,vinlg
them misconstrued. -

FR. CUUNIIGEAN: He's.trying eo avoid
answering questions.

IR. DUFFY: He wancts this record to rea
Prcpef:-ly . " .

IR, CUIMINGEA:

Q Did you or aid you nor read in the deposition ~
where Dr. Mchitee said the chilé was severely dehydrated?
A 1'll have to say =~ there were so many entrieg,

and Dr. lMcAtee would say cne thing, you would- add more

superlatives ana then ask hin to agree. sa show he exactly .=

where you arc talking about, and I'll be glad to comment gp

gEa

it.

I'm not trying to be evasive. I'm not trying to

be aiificuit. I want; to be accurate, Hr. Cunninghan.

Q Iy question to you, again, is, did You Or did you=

not read In the record of his éepositien where he said -
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1 eywhere that the child was severely dehydrated?

2 A I égon't recall hin saying that this child was
3 severely dehyarated. I recall you saying that he was

4 severely dehydrated.

5 IR, WFEY: The first mention of it =-

6. HR. CONNINGHAN:

7 Q And you don't recall Eim saying it
8 A So if youwill show it to ne =~
9 ' MR. DUFFY: — he said it was marked —-
) 10 A -- I'd like to look at it ang =-
- 11 "~ MR DUFFY: =-- dohydratcd, markedly
12 dehydrated.,
13 A -- then I'1l go aleng with it. That's a four 'or
- 14 five hour deposition. t
15 l IR, CUNHALNGHAITL: .
) 16 Q I'm asking you a very sinple question.’
: 17 | A Tnat's & four or five hour deposition. .lean't . =

18 tell you everything without == from memory. And this is not. -

19 a memory contest.

20 Q I'm not asking you everything.

21 A W€ll, yes, you are.
“ 22 Q I'n asking you one sinple thing, v
- 23 A Well, then, why don"t you just show it to me?

—

o B o bt il &4@?‘3&.‘. "-‘fl.'.:..;t.. -, 30 ..
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“ Q I'm asking you whether Or not Dr. icAtee indicated
in one way or the other in his deposition that the child was

severely dehydrated?

A I can't answer your question.
Q Okay, You don't know?
A No. I didn"t say that. I£ you will show it to

me, then we can answer the question.

Q You do know, but you are not going to tell me; 1S
that it?
A Ho, I didn't say that., I want to be accurate. So

shov me where it is and 1'11 look at it.
Q I'm not geing to show you amything, Doctor.
IIR. ROLMES: You've got the deposition over
there. 1 .
IR. CUININGEAM: I'm not ceinc to show hin
arythins. .
#R. BOLIZS: UWhy are You afraid to show it toT
hiwm?
- o
IR, COMmMIINGHANl: I'm not afraid to shaw it to
hin. He"s afraid to ancver the question.
- THE WITMLES: No, I'm not afraid to énswer the
guestion. ' ' -

-, IR. DUPFFY: Let's get on with it, because - .

) y ) ¥ - . . . : s - LY TR . . .
’Tgsmm; e T, TP L et L '.’..?{é‘::_ Loz _ﬂ&?ﬁ:" LTy




BARLOW & JONES
P.0.BOX 160812
'MOBILE. ALABAMA 36816
UOSI 476-0615

® N o o~ W N P

©

10
11
12
13
14
15
16
17
18
19

20

21

we're not going to hang around here and cortinue this.

. MR, comIngsat: 1711 tell you this. I'm not
going té s.it here all day and let him evade every
question 1 ask.

MR. DUFFY: We're not going to sit here all
day, period.
. MR. CUMNINGEANM: ¥eah. Well, we'll see.

MR. DUFFY: We sure will sec.

MR. CUNNIINGEANM:

Q

Doctor, how many medical malpractice cases have

you testified in?

A

> O > 0

01

Over what period or tine?
Since the day you were born.

By deposition Or in courc? '

In court. -

I testified In three cases last year.

e

19842 P

Yes.

211 right.

T™wo Or three the year before, and I donat think; I

have been in-court other than that.

Q

e

All rlght So when you say the year before, twot

Or three in 39837 R
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A That's right. To the best of my knowledge. 1
mean, 1 can't be = S
And to the best of your knowledge, you ne_\_/_er' :."5
testified in court prior to that tine? l
A I nay have. | certainly testified, you 4l.§‘n.0Wl,.V\_./'itlh
child abuse cases and etcetera. L

Q . Well, I'm talking strictly now about cases that -

< a

-4

hospital, a doctor or wnttever. .-f"".'*‘,"'
MR. DUPFY: Where he's been involv.eé,f';.as a
txeat{ng. physician?
MR, CUNHIIIGHANM: No. HNo. Where hé'hés
testified in court, wve're talking about :iéﬁt-ncq.
IR. DOPFY: Well, I'm asgking toc.la:ify

A Sone or those arc treating phycicians, " 8Some or .

those are as other. | nean, | can't R
Q Okay. &l right, *~ before 832 .. | w—
A I mean, | can't == I con't want to be held, X
_ Y yOU -« . ‘f
know, absolutely accurate. . | nean, that"s within .the range. [’

Okay? It =ay have been, you know, One Or two cases either

WY —

Q May bave been one or two more or one or two less?«o
A That'E rignt. -

R
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_‘ 1] 3 Okay. But none before 19832
2 A Again, you knoww, it may have been one. But
3 certainly i1t's not any more than that, or two. Pou know,
4 it's just == you know, | just aid not testify ia court.
.5 Q You what?
6. A I just did not testify in court a great deal. Ans
7 I still don't testify in court a“great deal. L
8 All right. ko, let’s take tlic 1563 cases. Tell-:
9 | ne the names of those cases. |
10 | A Ireally don't know them.
- 1 | g well, tell e the physicians involved.
12 | A I don't know those, either.
13 Q Tell me the medical inctitutions involved.' -
b 14 A Probably the University of South Alabanma, and it's
35 either Providence or Hobile Infirmary. "
. 16 Q Tell ne the patients involved. - ——
17 A You know, you didn't ask me to cocc prepared to de=—
18 this. So i can't -~ to be acccrate, 1 can't do it.. | mean,. .
19 1 tell you the ones in 1984 because | can remember thoce. i
20 Q Well, I'm going to talk about the ones in 1903
21 right now. Do you know the nanes of any of those paticnts?
‘\ 22 A Bo, | really don't. LR
"\ 23 o All right. %ell me,-Gid you testity in State -
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Court or Federal Court?
A I think they were a11 in state Court.
Q All right. who was the lawyer representing the

medical provider?

A Do you mean in 19837

Q 1983 iswhat I an taking about.

A Again, | can't =- to be accurste, I can't tell -
you.

Q Was it anybocy in lr. Reeves £irm?

A I don't know.

Q Tell me what the cases involved in 1983.

A Again, I don"t knecw which ones they arc, lr.

Cunninghm. If | éia, I'd be glad to tell you. I have

nothing -- you kaow, no problzm in telling you: I just cGon't

knov which ones they were in 1983,

Q You don't remember anything at all about them
except that you showed up at the courthouse?

A "I don't know which cases thcy were. So I can't
Eell you the specifics. ... not'trying to be evashi\./e. I
just don't know.

Q Al) right. Tor whom did you testify in those
cases? 4
A The =-- do you nean which gide?

SR

e _g., “,a ,;,

N . . ~ . .
o n L e .
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o) Yeah.

IR. EOLIES: .Who was he called by?

MR. cmmmcémi: Be wasS getting ready to
answer it, so apparently he understood what I was
talking about.

MR. EOLIES:- Wwcll, I think there's a
difference between being called as an ezpert ana a e )
treating physician.

MR . CUNNINGEAN:
Q Who &id you testify for? o

7 iR. BOLIZS: Go ahead. e
A Yeah. You know, again, since I con't knoW"t.he

cases, | can't tell you whether I vas the treating physician
Cbe -

or an expert. And I chink those cases were all for the
der'ense. .

MR, CUONNINGEAM:

kY

Q Okay. And vwere you pic!for your testi-'morry? -""f
A Certainly. o ’?f
Q 7ho were you paia by? "

The attorneyc that recained me.
0 OLiay. Were tiie physicians involved, if any,
insured by the lutual Assurance Society of Alabama?

A Idon't know, since I can't tell you which the -

y s .
2 i .
1L ok TSN
7, RN
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cases were.

Q All right. But you testiZied for the defense on..
those cases ‘iﬁ 198372

A Yes.

Q And I take it you testified that all the doctors
involved dia everything right?

A No, I don't know what-1 =- you kneow, since | cantt

tell you the cases, 1 can't tchi you what I testified on.

Q Well, éo you =
A I.mean, nobocy woes everything right.
Q Do you recmember whether or nct you toid them that

amy oOr the local physicicns involved in these cases were

negligent in their treatrment of the patient?

A If | was testifying for the defense, | probebly

did not say that. fak

Q Okay. Now, let"s take your 1984 cases. Let's

start with the first one. Tell =me about that one. |
A That was a case 0f == well, I guess that wasn"t a -+_

A

thet was a products liability case of a polio vaccine in

whicn 1 testified for the plaintiff.

Q A.products liapilicy case?
A —————— et st
A Yes. It was a child who had reccived polio as a¥w

result Of obtaining the vaccine:.

|#

t
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Q All right. What | an interested in are medical
malpractice cases.

A Okay .

Q Now, tell me what medical malpractice cases you
have testified in in 19843

A | testified as a treating physician in the case‘sg
a gentleman with a trigeminsl ncuralgia. o

Q Who wits the defendant IN that case?

A The man -- it's a man frou Atmore., | ecan't
remember his name.
MR. DUFFY: 1lio, you =

MR. CONNINGHAN: , . e

Q Was it a doctOr? W}ﬁ;i
A I'm sorry. The aefendant. Excuse” ne. Robe%f”ﬁ.
tinite. Excuse ne. | vas coniused. N
Q Ana who reprecented Dr. white in that case&'

A & Defy. o .~
Q All right. Ana did you testify that Dr. white

Dsn

acted consistent with the stanaard of care in his treatment

of that patient?

A Yas, | did.
Q that had happened to that patient? -
A Be had had trigeninaf neurclgia and had had pain

Bl .
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. I and was having a percutaneous procedure to relieve the pain,
. 2 And the pain apparently, you knew, according to Dr. white,
3 shifted. And he did the side that he thought the pain was
4 on.

5 Q Actually what happened was he operated on the

6. wrong side, didn't he?

7 MR, DUFFY: That's not a correct statement, - .-
8 love to strike it from the record.
9 IMR. CONNINGEAI:
_ 10 Q Wasn't it the plaintiff's contention that hc had
- 11 operated on the wrong side?
12 a That was the pilaincizff's contention,
13 Q And you testiiied that cven if he did operate on
= 14 the wrong side, it didn‘t make anmy difference; is that right?
15 || A No. .
. 16 MD RITRRU. miomlo e o mamcs b mbabamane
17 A I aon't think z szi¢ that, Mr., Cunninghan. *A__.'

18 MR . COnNDIGEAIL:

. : it ) F

19 Q What was the next case?
20 A That was =~ let's see¢. I think maybe it was two
21 cases instead of three. Tie noxt case wan a child with

B 22 | neningitis.

t’hat was the name of that case?
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A It was Brian Horton.

2 Who was the lawyer that called you to testify in
that case?

A Nr. Reeves,

2 And did you testify in that case that the
defendant physician treated the patient consistent with the
standard Oof care?

A Well, that's what the facts revealed. Ana in my

impression, that's what he aid.

Q And that's what you testified to?
A Well, that"s whct the facts revealed.
Q It was your opinion that that's vhat the facts

revealca; IS that correct?

A That's correct. !
Q Okay. BAnd what was the condition of that child? ,
A The child expired. -
Q From what? .2
A From a cardiopulmonary arrest and shock.q
Q Secondary to what? 3
a Secondary to sepsic,
Q Secondary to what?
A Well, I mean, bacteria in the blood. N
Q OCkay. Did the child have meningitis?

oo e -

40 ..

a 2L L,
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A Yes.
Q Okay. What was the next case? )
A .1 think that's all, to the best of =¥

recollection.
Q All right. Eow, have you given depositions in

caees Where you have been called to testify cthat relate to

medical nalpractice?

Yes,

A1l right. How many @id you give in 19842

-

Probably three or four.

————

all right. Tell ne whet Cases. . -

You know, It"s going to be hard. I mean, 1| just
can"t relate all these cases by memory. I mean, some of them

are rclatea to these court cases here. 1

Q The ones you gnvc ne of Dr. White end —
A Ang there are == sone of then yere-for plaintiff’s

attorneys, and sone of then werc for defense attorneys. So. e

N U — - —— e
can't =-

C tthich ones wete rfor plaintiff's attorneys?
A The == well, maybe that was in == that vas a case
frez Little Rock, Arkansas.

Q A1) right. Who was the lawvyer that consulted you?

A Sidney Mcllata. -

L
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1 2 Did you know hinm before he callec you or before he.j -
=3 2 || contacted you? |
3 || A No. Lt
4 0 All right. Mhcre ciid you testify? l
5 A Eere In Hobile.
6. || Q By deposition?
7 A Yes. - "f-'.'
6 0 ANl rignt. Ana @ic lir. Lcliach :eprescnt'ther':?;t
9 plaintiff? ‘
; 10 A Yes.
'. 11 0 What were the allegations in that cast??
12 A There were allegationz that the treating
13 physician, uno was an obstetrician, inilicted inappropriate
~ 14 trauwma on the delivering chila. T
15 Q Bow? )
) 16 A Well, by doing an inappropriate gelivery.
) 17 Well, vas it a forceps delivery or what was it? T
18 A Well, you know, 1 can't tell you all t'h~e-\ < .:’
19 specifics. -
20 Q okay. Well, dic you testify in that case that
. 21 this coctor — vyas it a doctor in Little Rock or one down
\\_ 22 here?
- 23 A I“think in Horrilten, Arkansas.
o Flimre. s R
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Okay. Bad you ever been to lorrilton?
Yes.
What was the occasion Lor you being there?

I lived inLittle Rock, Arkansas,

@] > O > O

M1 right, Didyou go to meéical school there.or
just live there?

A I wvas in charge of chila neurology at the
University of Arkansas.

Q Were you at the University or at Morrilton at

the tine that the alleged event occurreda iNn the case that you
are talking abouz?

A Yes.

Q All right. Did you have anything to do with the

care and treataent of that child? [

A Yes.,

Q Rl right. What was your roll in-the care ana
treatment of that child? -
A I treated the chila for the problcns resulting
from the injury. .

Q Okay. Well, werc you called to testify on your

follow-up care anc treatment OfF the child, or were you called

to testify on bchalf or the plaintiff that the doctor had =

departed from the standard of care?

"
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A I was called to testitfy on behalf of the plaintiff

that he deviated Iron the standard of care.

Okay. And did you so testify?

Yes, I did.

Is that case still penéing?

Yes. o
RO

DO you expect to testify in court in that case?’

Taesla

it

If i1t gets tOo court, yes.

n > O > > O

Did you know the doctor?
A NO . '_‘?' '
Q ~*Bow nuch are you being paic in thzt case?_;.’..;.j'

A Our fees are standard. It"s a hundred dollars an

hour to review charts and two huncéred dollars an hour for -

L

R 4
depositions. L
Q How about ‘1:or court testinony? .-jr 3
A Same thing.
Q One hundred Or two hundrecd? N: -~
A Tvo hundred dollars. ‘ N
(3 ™vo hundred? <How much have you biIIed.éo far in ’
that case?
A I.won't recall.
Q Don't have any judgment at all? et

No. | mean, I can't, you know, run around with
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all of the cases and the figures and everything in zy hend,

Mr. Cunninghan. 1 just don't do that. Had you asked me to.

come prepared, | would hzve been happy to do that.

& W N P

o] All right. What was the other case you gave a

5 deposition In in 19842

6. A A case In Jackson, lississippi.

7 Q W were you contacted by in that case?

8 A By == let's geec. 1It's a firm =- | just arew a

9 blank on his name, It's a large £im 1IN Jackson. I'll think
_ 10 of his name in just a minuta.
- 11 Q ’P:iéi:e you contacted by the plaintifi or by the

12 defendant?
i3 A By the defencant.
= 14 Q And wac the defendant in thzt case'a physician a

15 hospital Or what?

16 A It was a hospital.
’ 17 Q what were the allegations?

18 A The allegations wcerc that the hczspi.ta].~ neglected

19 Eo observe a child who was .a severely asphyxiated child ana ”

20 ||. that had byperbilirubinemia, hac an euchange transfusiorn, was

21 in an intensive care unit and a catheter becane dislodgcec.
I\ 22 Q Ané what happened? ‘&/
- 23 A The == well, the child lost a very mall anount of
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blood but then subsequently bhad a cardiac arrest which was
unrelated to the ‘hlood loss. . ;‘.'
o] ) That wan the opmion you forned after you reV|ewed

the record?

A

A Yes. - ) s
Q I take It that the plaintiff had a different view

or" that case than you aid?

A }zes.

Q Allright But you did give a deposition?.'.

A Yes. )

Q "Okay. "what was the next woe2 I

A I'm rot sure there were any. Therc may be, but I

just can't recall whether there were ary other cases. I~

don't éo this very oftcn, Mr. Cunnlngha '

IS

r Don't do what?

I'm in full time private practice. ~ DR

A

0 Don't do what? B -
A lee depaositions very Qﬂ:en |

Q Well have yoU given a lot nore in the Iast cou*;i';u
of years than you ever dia before?

A Pr'obably the same anount that I have always done
over the yenrr. RN

Q Oh, really? well, |.thought you said you badn't

Sa
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ever even testified in court before '837

A ‘I aidn't testify in court, but I've given

dep05|t|ons . S

0 So you've given three or four dcposmons ayear

for a nunber of years’>

A Probably si yeal;s . i

—

Q Okay. And how many of those would be related tO ‘

medical palpractice ‘Cases?

A Three quar'ters.. _
0 Three quarfers of them? A1l right. Weli, tel"lime
every ocher medical malpractice case, other than the Little
Rock case, in which you have testified thzt a physician
deviated iron the stanaard of care or that a hospltal

deviated £rem the standard of care? oo

—aie
AN

A Well, I've not given depositions in several.

However, there are several plaintiff's cases which 1 have

glven opm;on., in and will 'testify in. T

Q ‘ I'm gomg to ask you &ut that in a minute. |

. W~

want to take it one step at a tine. I'm talking about

Y e s

depositions now.

A I.don't believe there have been any others.

Q Okay. A&nd you've never testified in court that ¥

physician de¢iated from the standard of cere? T
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1l A They just haven't gotten t.o court.
2 Q 'Is that a.ll of the depositions you can recall in -
_ 3 || 19842 . .
4 A Again, you know, since this is, you know, 2
= s discovery deposition one ca{n“-t;z '{impeacbed with, I'11 just
6- || have to leave it, you knowns‘;g; ’f.z.act that 1 can"t recall. ,_
Now, there may be some more. “And if there are, then 1'1l
8 stand corrected. I just, you l_cpgse, can't renmenber then“:'all'lmn
9 Q Wait a ninute. \ 1 d}(ﬁ t follow you. Since this
10 is a discovery deposition 'tb;t you can be impeacned with,
11 what? i - : :
12 A Well, my testimony can be impeuached ir | gave you
13 an inappropriate answer or wrong answer. So | jUSt_:w-aé.t..fo
= 14 clarify the fact that since | cahnot recall it, .sm‘ggwxﬂwas
15 not asked to come prepared, if there were one or t:.:o pore Or ..| -»
) 16 one or one lesc, | don't want to t‘)fe‘"held resmnsib;?e;:;;;
17 Q Oh, 1 understand, wel _”;
18 Q That"s what I'm tal};ing "%E‘)out. o 4
19 E) | unaerstand ghqt, - ’
- 20 A Okay.
21 Q AYl right. Vell, you've told me all you can think
:\_ 22 of, at ary rate, for '84; is that correct? R
I 23 || A Yés. L s

R
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1 Q Now, tcll me how many you can think of that you ..
2 gave in '83 in medica.l malpractice cases? Agaln we're . "

3 talking about deposmons

4 A Again, | said the same nmber, three or four:
5 | Q Tnree or four? Okay. Tell me vhat cases. they
6. involve. )
. 7 A | really just.can't & it. | do.r;z:t"l.cﬁi:w'.'..
; 8 Q Do you have records of this scnovhere? - .
9 A Af they are still pending, then I do: .I.f't:hey’re

10 not, then I don't. We throw_the files avay.

N 11 Q 'So theie would be no way for you or anybody else

12 to deternine how mary depositions you gave each year for the

13 last 9= years?
~ 14 A I told you bow wmamy. Tnree or' f(.)'ur‘»pe}' S/éar.

| 15 Q Yeah. But you told ne you ray be 0t a couple, .

‘ 16 didn*t you? L

' 17 | A - Ems it make a lot of difference? - . -l
18 | Q It éoes to ne.
19 A Okay. No, | dsn't know that there Woulc; be any 1%
20 other way. ) :
21 | Q ALl right. Al right. %ow, tell ne how mary

e 22 cases involving issues of medical malpractice thrt you bavew:z, | .

23 been consulted in? And let"s take 1384 first.

Vo il
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) Did you express an opinion by report in that case?
Y Yes, I déid.
2 And what was your’opinion?

A That the physicians deviated £rom the standard of. ’

zare in not applying appropriate resuscitative measures. . -

b) All right. what lawyer did you deal with?
A , I don’t know. On6 “oh—hisgroup. S

2 Okay. And where was that doctor -- where does the
doctor practice that you formed an opinion abouz?
A At one of the Raiser-Permanentc Hospitals, |

believe, In California.

Q California? Had you ever practiced at that
location?

A YNo. ' .

Q Are you expected to testify in that case either «:.
by deposition or in court? .o ) -

A I suppose. - -
Q Okay. Any other plaintiffs during 19847 -
a Not that 1 can [gcall. .'
Q Okay. what defense attorneys were you consulted

by ? -

A By nr. Kecne.

Q Ty Recne? - e m
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A Pes.

Q In Montgomery?

A Yes.

Q Did you give an opinion in that case?

A In terns of a report?

Q Yeah.

A No. 1 may have given-a verbal opinion.

Q All rignt. Wnat was it?

A Let me see if | can reaenber the case. | really -~

it's hard for me to rencmber enough about the case to give

you an accurate ==

Q Well, did you teli hin you thought the doctor

deviated trezm the standaré of care or not? ... .

A I don"t think I nave all of the recb;ds yet. SO I
can' t tcll you. ) U
Q All right, What other defense attorneys? ,
A lir. Gene Stutts. oo -
o) there 1s he £rem? \ -

,& He's either fron Biraingham Or lontgomery, one oOfr

the other.

Q And what was your opinion about that case?

A That case, again, was a nconatal infant case In e

which the child was — had a low Apgar at birth., and my ~ .
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opinion was that I did not know what caused the child's
problems, but I could not see whcre there was any deviation
fron any standard of care.

Q Okay. What other defense attorneys?

A Mr. Ton Steanis in Pascagoula.

Coms g
Ly

All right. What was the nature OF that case"

LORLNL ]

A Inc;denta.lly, that was = 1 did give a deposmon

in 1904, That's the one | cowid not renember, okay, witﬁ'f:,,_';,

that case.

Q With Stcnnis in Pascagoula?

A “Right. ~ -

Q Okzy. What was tnct case about? ‘

A That case concerned a child that was = had an’

absolutely normal birth, normal exzam, vent boue at thrac days

of age and had encepﬁalltls at four monthes of age..
And the allegation was that tlic child__:—__t'—hat the

obstetrician had delivered this baby traumati cally, despite -

the fact that the child had Apgars of eight and nlne had R
fe :f’

nomal ezan, vent home at a normal time, had norma,l
develoment up until four nonths of age.
Q All rignt. And ¢id you render an opinion that

2

there was no deviation-fros the standard of care?

There wasn"t any. - Yes.

S o ’b;-..h:w f*" L L
T e e Y e o R e R e B, aviin. B4 emao
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Q In your..opinion, there wasn't any?

A Yes,

Q w-e."l.l,.“._.i'n- some.;d'f...?.;hese cases sone of these peoplé..‘..-
don't sgree with your opinion] isn't that true? .=
'A I understand. f{rhuat's true, -
Q ¥What other Conéuité in 198472 e
A I thi;xl: that,'.s"i'i:.. I¥ there is sone more, lju&':t'
can't remember them right'r.l.O\N. . '?*v
Q Eow about 19832 ' '
A I'm sure it's the same number. But again, tha‘t.‘.ﬂs
two years ;g-o.: I'just can't tell you. : »'
Q Well, ciid you consult with any MNopile def e-'r'_n.éf.'-;'
attorneys in 19847 »~ ..:-_'

A Only the ones I have tOId.you about, x.m;'.A:::!t:e:lg\lres
and Iir. Durfy. ) . wiir
0 ALl rig.hlt. Those were the only ones? .

A Do YOoU mean In terme Of cases? oh, I '—-;._.‘Iy:e'ah. 177

mean, I'm Sorry. There is snother case of Dridgett Roberts,- ”
Ve . ’
but I've never given a deposition, |'ve consuited with Ir.

Reeves in that case.

Q Waat IS that case about?
A That"s a child abuse case. Fo

Q Well, docs it involve medical malpractice or ~
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illegations of medical malpractice?
A Yes.
2 Okay. Did you testify by deposition or just

consult with hin?

A I think 1 just == I'm trying to -- I don't know L

whether I givc a deposition in that Case or.not.

Q W was the defendant™in that case?

A Bertucci.

Q Did you testify in court in the case?

A llo.

Q -;And you don't know whether you gave a deposition?
A I can't really .remember. 1 don't think 1 did in
thet case.

Q Okzy. Any other lobile atrorneys that you how

recall having consulted with in '84?

e r—— et —er g T e mem - — - . ——. wmew - ..

A A
o Al right. miow, you say you think you.had about.-.
the nmber in 1963, consultations? o

(Witness nods. head affirmatively) » h
Q Hoy many did you have with plaintifzs' lawyers?
A I:gop't Fecall hoy many it vere,
Q Any? <.
A I'n sure there were some. I mpean if -~ you kﬁO\h

-
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Q

Q

A

Q

A
Q
A
Q
A
Q

A

Y
A

if == 1 dgon't know.

review records for any insurance company on issues of medical |:

negligencc?

‘ary other?

to review records for st. Paul®s? L

contacted by?

Okay. .
19821
It's too far away.

All right. Rave you had occasion to consult or:.'l”

=

Yes.
What insurance conpamy?

st. Paul®s.

No.

All right. Eow mary tines hcvc you had occasion

e

™o occasions. W
When Vvere'those?

Just -- either late 1584 or 1965. -

And how did that come about? wWhe were you

% n. e

One of their claims represcntatives.

A1l right. And did you submit reports on those

Varbal reports. RN

ot BRI R Y
P A N P L .
fan iy s - e Ak Fors i LT S b
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And did you conclude that there,werc any
deviations f£ram the standard of care?
A "I think both of then, 1 don't have all of the._“‘..-:;“:
intformation yet.

Q All right. Any other insurance coupany that 'ycl_;z_:_;f:.:.

L AP P
RS

have consulted for involving nedical negligencc? R

A lo. ) -
{ Are you on a conmittee of_any insurance ébmpér;;{
that revievs cases? R
A Nc~>.

Q Do you-hold any position wich.ams Insurance
compary Other than a3 an insured? L
A No. . , |

Q Eithoer official or unofiicial, arxysl‘:ig;i“of
capacity other ﬁhan jﬁst bciné an insured? .

A That's it,

Q Oiicy. Are there anmy other cases that you have — e

becen consulted on where you have been naned as an expert
~ w(._
witness by the defense, someone Who they expected to eall to

testidy?

A I/suspect only the Bridgett Roberts case.

Q Okay. You aon't know of any others? &
A Well, I mean, if I do,.. I can't recall then.
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Q Okay. Bow about one over in Miscissippi involving
a spastic quadriplegic child who suffered from spinal

neningitis, do you have a recollection about that?

A That was the case that you were involved in. Yes.
Q Yeah.
A But | éidn't givc a deposition., But I guess he ..

2

was naned Iin that case.
Q And you're expected to testiry in that case
scmetime in the future; is that right?

A I-thought the case was over. Bput | =" you know --
Q .';7elill, if it"s not over, do you expccr tO testify
inthat wse?

A Nobody's contacted ne, so | don"t know.

Q Okay. Have you ever nad occasion to testifly in
the State of Alabama that a2 physician who lived and practiced

in the State of Alabama deviated fron the standard of care?

A I don't think I havc been asked. e
Q 17ell, have you evnr done it, even though you may

E)r may not have been asked?

A No.

Q All right.

A | mean, I'n Sure, if | vere asked, and that was <

the case, that I would have to giv: an honest opinion.

T

¥ IR SRIPVY
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Okay. Do 1 understand, then, that if you were
asked to testify against a doctor here in kobile, and if you!
were of the opinion after :eviewir;gl.the ‘records that that
doctor had deviated £rem the standard of care, that you would
have no hesitation whatsoever to teétify?

A That's corrcct.

Q All right. well, have you ever had occasion to™ii

e "".

bring pressure to bcar either directdy or indirectly against.

another physician who was expected to testify against a locall

doctor?

A “To. 5

Q Never have? =

A No. O -
Q ALl right, sir. Eave you ever gong faﬂtﬁél

superior of a doctor who was cxpected to testlfy agalnst

another Hobile phycician and had a discussion with_:hat
doctor®s superior in an effort to bring pressure” .to bear cn
that doctor? .

A lio.
Q Bave you cvcr suggested to a doctor who was
crpected to testify in a medical malpractice casc against a

local doctor that it would not be good for his career to do”

that?

Ty i ,v ' | o 'ﬁs e
s M&r‘r’ﬁwa.l el J&'ﬁmv L TR AP 60 “"“" .
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A No.

Q Never said that to anybody?

A No.

Q Okay. nave you ever conveyed fr a one doctor to

another doctor who was expected to testify against a Iocal;?_

e ———— -0

_physician that he should understand that it would not be good,

" -
-

for his career to do that?

-

«?

A what are you referring to, lir. Cunningha?
Q I'm asking you 4if you nave ever done that. -.
A The == 1 think the cace that you arc referring to

was 1In Judgebnit:fell's court in which I vas accused of that.

e

Bowever, we wcre investigated by the DA and there were no

g, o #

allegations made.

Q Well, my question is, did you eversdolihat?

A No, | aian't.

Q You did not? .

a No. That's correct. . -
Q

all tight, sir. Now, have you ever expressed an

opinion that medical malpractice cases should not be brougat

by plaintiffs?

A Do vou mean just in discussion or in print or
what? s
Q Just in discussion, or in print.

g
S A Ay
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A . No. I think everyone has thc == you know, the

justified right to bring suit if they fecl that there &as

been harm.
Q Okay. And you've never made a contrary statement?
A ot to my knowledge. I nean, | wouwld do the same |

thing if 1 thought harm was inflicted ON me,

-

Q Okay . Have you ever made the statement that
lawyers who repreéént plaintiffs IN malpractice cascs were —
destroying the medical profesczion?
A No, I don't think so. I think that honest,. ..
conscien:i;us. lawf[ers that review case:: appropriately, there
obviously 1s a place for that. ,

Q So you've ncver made a statcnent to the effect of

that that I just nentioned? !

A o, not to my knowledge, no.

Q flell, you smile when you say chat..

A lio, I'm not smiling. - -
Q Okay. So you've never said that?

A Well, noc toO my knowledge, no.

Q Have you ever made a statement to the effect taac

lavyers who represent plaintiffs in medical malpractice cases

-,

are taking money out of the pockets of physicians?

A No. -

i‘\

62 —~
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® N o u

Q Never nade a statement tO that efrect?

H A No. .
Q Okay. When were you first contacted about this
case?

MR. BOLMES: Do you mean for treatment Or

what? Do you mean for treatment Of =-- s

MR, CUNNINGEHAH:

Q Let ne put it this way. When were you first
contacted abut being an expert witness in'the upconing
medical malpg_actice trial?

A “Sometifie in 1984,

Okay. Who contacted you?

Hr. Dufsy.

All right. Eow were you contacted? |

By telephone, -

Tell ne the substance of the conversation.

> O r O » 0

took care of andrew Einkle and asked me 1f I would review the
chart and give him an opinion ac to what I thought happenad

to the child.

Q Okay. And did you reviey the chart?
A Yes, I did. ot
Q Bow did you receive the chart?

He stated that I was the treating physician who .~

s

N R T . Y
e saidvalios. TR ORI RS
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1 A With copies £rom Mr. Dufry's ofiice,

2 Now, that was when In 19643

3 3 A I'd have to go back and look at the exact = Iw

) 4 suspect either in the spring or the gsumner of last year, at' -
[ the tine that It was apparently going to court bcfore. |
6. Q X1l right. Now, prior to that tine, how long h;d".
7 it been since you had reviewed afigy Einkle's chart? L
8 A I guess since the £all of 1920 when he Ieft'tb{f:éé.
9 to Father walter's Hae. R

_ 10 Q So at least three yecars than?

: 11 & ngs.
12 Q After you had that initial conversation and got
13 the chart, tell me what you next did.
14 A You know, | reviewed the chart arnad: :'eir“iés;ed all of
15 the depositions which accompanied it at that time. . >

) 16 Q What depositions did you review? . - -

17 A I can tell you how many 1 reviewed up un.t.il today .=
18 I don't know at that tine how many =- YyOU know, which ones == |_
19 Q A1l right. Tell me what you revieved ub until A
20 today.
21 A I've got my list prepared =~

\ 22 Q Go anead. T

- 23 A — so we could bc accurate. Francis Mason, Nell

e b i e e S ,*:\ﬁ{;f“:«-;“ 54..;:'§ .
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lMaisel, Charles Lilly, Debra Ayres, Richard Glascoe, Sharon
Gaston, Jessie Fogarty, ladelyn Bivins, Carmen Anderson,
Phyllis Wells, peter Bertucci, Nancy Mitchell, Patricia
Wallace, Yolanda Spicer, Shirley PRoberds, Wesley Einkle,

Debra Einkle, Carolyn Hatthews.

Q John HcAtee?

A John Mecatee., Excuse e,

Q All right. Nou, wihica of those did you get nost
recently?

A Well, the ones that were given most recently, John

licatee and Dr. Bertucci.
Q Okay. So you hac 211 the other ones back in 1984

when you ==

A | guess. | mean; i1 won't know which ones 1 Aaa

then or not.

Q After you revicwed those, what tock place next
insofar as your contact with lir. Duffy? e
A I net with tir. Dufiy. .
i A o |2
Q And what did you tell hin? -
A Well, we discussed the cace and | gave him my A
opinion. -

Q What opinion did you give hin? .5

A Well, the one that | expressed to you.

e LT
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2 Sane one, two, three?

A I don't recall whether it was one, two, three. \Ne
discucssed a lot of the aspects of the case and =~ but that "
was the basic conclusion.

2 All right. MNow, prior to that tine, 1 take it yo:x
had held the same opinion essentially? C

A You know, give or take, you know, certain facta
that were not present at that tinc. I mean, obviously, a -
case continues to evelve. And as more facts come through,

one has to assess thosc.

Q '—V'\"/ell, aid you ever prior to 1984 have on yocr list
of probabilities socmething char. you haven't told ne about
that you have nov removed Zrouw the list?

A You know, | don"t &Lnow whether | did o.r‘"not. |
nean, my notes would have to reflect that. 1z 1 did, then .. .
opviously I've removed ~-E D . -

Q Well, tell ne whzt ocher probabilities you had on e

your list at some other pcint in time, If you ciid?

A I don't think .1 .dia.
Q Okay. 1Is thcre arny ocher information that you
felt like yod- needed in orcer to reach the opinion that you

have told pe about? KasB

A . Ne&. You know, I think that there was just more
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accurate observation in some Of the depositions by the
Hinkles and by sone of the nurses which I just wasn't aware

of because I didn"t have an opportunity to talk to everybody.

- Was aspitation of barium ever on your List?

A As a cause of this?

Q Yes.

A Bo. -

Q liever has been?

A No.

Q Okay. You ncver considered that as a possible

cause of this child's probleas?

A Yeah, certainly I concidered it. But there was Ao
barium in the lungs.

Q Okay. So did you immediztely rule:that out as a
possiblligy? ‘ .

A Well, | mean, | think it is ruled-.out. [HIfFthere's
no bariunm, there's no barium.

0 Iy question 1S, did you imnmediately rule that out

;s a possibility?

A Yes.

Q Okay. SO you thought about it then ruled it out
because zhere was Nno bariwm iNn the filnps? o
A Yes.

me .

e

-{(o
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b 2 Okay.
} ; 2 A Could we just take a short break for just a
3 minute?
4 MR, CUNNINGEAM: Surc.
5 (Short Breal;)
6. MR. CUIMINGBAN: @Dow about reading back that
7 last one for me. b
8 (Previous question ana answer read back
9 by the reporter.)

10 || HR. CUNNINGEAN:

- 11 Q Row, éid you have any contact.with any other
12 ettorneys abont this case ether than Mr. Duffv?
13 a Yes. .Mr. Holmes and Mr. Leach. -
= 14 Q 211 right. When did you tail: with:then?

15 A Sonetime during the sunmer. .

. 16 Q All right:, Where éid that conversation take

- 17 place? o | ——
18 A Iny office.
19 q-g AIl right. Bow a@id you happen t0 be talking to
20 then?
21 A Weil, because they asked me if they could talk to

~ 22 me, . | a

23 0 all right. Tell me the substance of that
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discussion.

A It vas similar to Mr. Duffy. In fact, I think Hr.

Duffy was at the same meeting.

Q What do YOU mean it was sinilar?
A Well, I mean, | expressed the sanme things.
Q Okay. Did you discuss the subject of whether or

not the gtemach should have been enptieé of barium?

A | don't recall that they asked ne that.

Q Okay. Well, was it the standard here in Nobile 'i.n‘
August of 1376, when you ¢id@ an ugper GI on an infant with

-

pyloric stenosis, to empty the stomach of barium?

A Tne standard by the radioclogists
Q Yeah.
A The =~ you know, no, | don't think'so. | think

that everybody == | mean, there are nmultiple ways to do it.,
And I don't think that there is any standard in temms of
enptying the stomach of bariwm as long as it will go through™
Q OkayT Have you‘ever expressed th‘e4 opini‘on or ma@;

-

the statenent that it was standara to empty the stomach of

barium?

A Have 17

Q Yes, Sir. Rt e
A R&,

'_‘.' eSS ) L
< J EERAS S JURY 69 .. .
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1 3 Never have said that to anybocdy?
2 I A NO.
2 Okay. And you never have talked to any other
4 lavyers about this case?
3 A NO,
6. Q At anytine?
7 A Not to my knowledge. -
8 ‘ Okay. When dia you first see Andy Hinkle during
9 the course of his care and treatment?
. 10 A Can we get the == I'd just have to be accurate
- 11 about the date. Can we get that?
12 MR, CONNINGEAN: Have you got a set he can
13 look at?
14 A 8-23-78, '
1s Q ané how diu you hsve occasion to see Andy on that ;-
- 16 date? TP
17 a I vas asked to see hin by one of the ,physiéians, -
18 wvhether == | think it was Dr. Reberts or Dr. EI’WIE]A I can™t
19 ;chmber . n o
20 Q Okay
21 A ‘We could look at the orders if you wamt:.j
\‘\ 22 Q Prior to that time, hac you seen hin at all? v
- 23 A No.
S e F s -
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1 9) HBadn't bcen involved in ary way in his care

o B 2 and treatnent prior to that tine?

. 3 A Not to my knowledge.
4 0 At the tine you were consulted in this case, did
5 you have any conversations with the treating physicians
6. || concerning the events surrounding his cardiac arrest?
7 A Again, that's six yeafs ago. I don"t know whether
] 8 they c¢alled me on the phone and told ne what happened or
9 whether itwas a consult written and 1 vent to the hospital.
3 10 I really can't recall.
- 11 || Q Okay .
12 A I Dean, I knou I talled with then afterwards, I
13 saw the patient.
- 14 Q Okay, Do you recall discussing with any of the
15 treating pnysicians the subjcct of laryngospasn? B
) 16 || A You knew, I'm sure, since that was a__
- 17 consiaeration, we aid discuss it. You know, again, I can't =
18 recall specifically. .
19 E; vhat roil, if.ary, Inyour opinion, did e
20 laryngospasn play in this child's arrest?
21 A what do you mean bv what roll?
22 || o Dié it heve anything at al: to do with it? Did he
T 23 have laryngospasm?
B SR R el e T
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1 A No, | don't think Le manifested any of the
2 c¢linical manifestations of laryngospasn.

3 Q Okay. Is laryngospasm caused by a metabolic
4 imbalencc of electrolytcs?

5 A Yes, | suppose i1t can be,

6. || Q Okzy. And if it is caused by that, what course

7 would you expect to sae the larcyhgospasm to take?

D
)
X
2

;.c
-

P}

i

IS SV

“ 8 A Are we tallking hypothetically, unrelatea to this
‘? 3 wse, just ordinary laryngospasm?
, 10 Q Yech. Czuzed by metabolic imbalance.
4 " 11 A 'E).kay. ‘Woich metabolic imbalance are you referring
; 12 to?
__,:7 13 e} Hetabolic abnormality Of electrolytes like the“one
; 14 YyOU believe caused this problen. '
gf 15 A No, it doesn't do that. .
;“ 16 Q Doesn't do that? _ ~
17 i a Bvpokalceuia czn cause a larvnaospasm, but this e
18 child didn't have hypckalcenmia,
19 Q Okay. So tne kind of netabolic abno:mal,ity thac
20 you told me abut earlier you would not expect to produce
21 laxyngospasm?;-
— 22 || & io. o eE
= 23 I Q How you aboct vasovagal response resulting in
. : !
ik 0

T U ~H 3
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severe prolonged bradycardia, would you expect that to
producelaryngospasn?

A | vouldn't expect it. put | mean, if it's stated
that it occurs, | suppose anything IS rossible.

( Okay. Eow about a possible ancmalous coronary o

artery resulting in cardiac Stress Or cyocardial infarction,..-|.

would that produce laryngospasm?

gua

A lo.
C All right,, Now, why wcrc you called in to seeiﬂi%
Angy ? n
A jéécause the child had suffered a carciac arfes£T 

and nad == was having Selzures anti vas conatose.
Q nnd éid you say that the type of brain damage he

had, in your opinion, was anoxic encephalopathy? oo

A Yeah. I believe 1 used that tern., And | use a

number of other terms interchangeably, mypoxic ischemic or

hypoxic, . Fat
Q Tell me what the tern anoxic encepbalbpéﬁby ncans,
A It neanc lack of oxygen going to brain, and often

lack of blood fiow, resulting in a diffuse invoivement of thé

central nervous systen.

Q ALl right. Did Ancy, in your opinion, suffer a

respiratory arrest? .om

i iE it T L. X ) o . )
SIS b i s i s s s ST IO K e - 73 R SRS
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A They usually go hand in hand, yes.

Q Did he suffer cardiac arrest before or after the
respiratory arrest? ' "

A Well, that"s a difficult question. But by taking
and putting all of the pieces together with the family's
observation and the nurses observation, my ozinion 1S thatahe'r
suffcred a cardiac arrest then a respiravory arrest.

Q Okay. And when he suffercd the cardiac arrest, - .

would that mean that the heart woula not bz punping blood "to"

the brain?
A That's correct.
Q Ail right. Under that circunstance, hov long

would you expect it to take to proauce the kind of brain "

damage that he had, In an infant like angy? +~

A So we're talking about Ancy?
Q Right. e
A Correct? And in this situution, you know, | aon'iT

think there are any absolute £igures, lir. Cmningh’m. ALl ye |-
can do is cxvrapolate fron animal data. 2anc¢ young "r;hi.ld:en?: ;
and young animales can sustain periods of hypoxia :mé ischemia
for an exztended period of tine without necessarily baving

permancent brain damage. o

The =- so, you know, it's not a similar situation

-,

I T L P P POl -
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as to adults. MNow, whether it"s five minutes, ten ninutes,
twenty minutes, again, it depends on the mount of blood
flow. 1t dopez'{ds 'o‘n the mount of lack of oxygen. It just
depenés on a nunber of variable factors.

Regardless OF the mount of tine -- which in tbis‘
case, it has to be more than a =~ you know, second Or
minuces, because young infants can tolerace it a great deal
longer. And, you know, the animal &ata vhich is extrapolated
and 1 think the best study is by Mr. Dufry and — | mean Dr.
Duffy and Dr. Venuchi = NO relationship ~ in which
newborn raES”can tolerate periods of hypouia by breathing
nitrogen ug to twenty minutes,

Ané while you can't necessarily extrapelate animal
data to human data, we can make sone correlation.

Q Okzy. Weli, I understand you can't be exacz, <

s ¢

there a range that you would give?

A You know, again, It depends. There's N0 way to o

knov, because you don't know how much lack of blood £low and
i;cw much lack of oxygen pcc.:urred and over what per.i\od of
tine. Whether, for e:ample, ‘in this particular situation,
had he been =~ become bradycardic for several minutes, okay.

And thien the first clinical manifestation would <.

have been a wardiac arrest, becauce they don't necessarily

=




i e—)

W >

|

BARLOW & JONES -~ .
P.O. BOX 160612

MOBILE, ALABAMA 36618
- {205) 476-0685

1 || stop breathing. so that may well.have been the case. And it
28 |l aay have been three, four or five minutes.
.‘3‘ The ' o'ther situation would be that he had a cardiac
4 | arrhythoia, 1t takes anywhere £rom, you kno%, & minute to
5 | o mlnutes to have lack of blood flow going to the braln
.'“6;: Whether that res;JIts in pernanent braln damage depends on bou
7' quick the resuscitation occurs. i’:i%
.8 Q All right. well, if you havc a proupt e
| é' res\.scitation that's properly db"rie' where you've had
10 bradycardia i.n a child like A.ndy. Iess say for two ninutes,
11 with a cafd—lec arrest, woula you expect to see brain canage?
12 || A You certainly can, sqre,.
13 Q All right. Would you expect to see it tO the ~
14 extent that Anc‘:y"had at? e
15 A Yes..l.l._.._ | o
16 Q 211 fight. And that stafe,meet would_be supported
17 by the literature, I take it? — -
18 A Yes. T
19 Q Okay. How mqgh “tine, inyour ebinion, ;lapsed )
20 between the tine of andy's ca.:diac arres."tjend the tine that
21 Andy suffered the anozic encephelopathy?
22 A Now, the anoxic enccphalopathy i5 the tern e
23 x:eferred to tne clinical condéition at a pe:iod of time after
‘ ;‘; i e B ry‘;u;-iwc 96
LR Grs S S . .
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two os three ninutes of bradycardia then an arrest and an. ...
inmediate praompt and proper resuscitation, tell me how that = '}

infant suffers severe brain danage?

A : ‘Okay. _So you"re asking what the mechanisn is thatt
occiz:s? - , |
Q " Yeah -

A 6ka}\:‘i~'¥7ell, you knew, if it's my hyi)oxia, okay,

or just lack of Oxygen, then it would be unlikely that that
would have'.‘écc'i;.;r";d.in this case. And —
Q That Whét would have occurred?
A .'.Trizié'.t 'tﬁe:c wouid have been any significant brain

danage. But most certainly —- and we have it verified in

here chat thewchild sufrfered ischcmia by the subsequent brain

danage. and that's lack Of exygen and blood flat = and |

that's the key = going to the brain: . » yio

. m——— o —— b . ——— o S———— > =

tthen the blood FHlwdoes not go to tkHe Brain fe+

even 8 period of one, two, three ninutes, then the brain

suffers irrepairable damage. &nd that irrepairable damage 1§

-4 .. va

when the endothelial cells of the blood vessel swell. and

then there's extracellular potassium Which also contributes
to tho svelling. And then the glial cells swell, and you
cannot re-establish blood fiow even if you are there pumping | .

on the heart'or giving any type of extra cardiac support.

-
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It's called the No Reflow Phencmenon of Ames. And

)

it's a very common situation. &and that accounts tor why some

- - .

v e

people who have suffered cardiac arrest who appear to have :[#

paranedics there or competent people there and they do an‘ mu
a?prop:iate.:esuscitaticn cannot necessarily makeAa.pergcﬁriu
£ree of injury. » | .
Q - Well, now, let me be sure I understagd'éhSt y;u

are telling me, 1Is it your testinouy that he suffered the

| brain damage after the resuccitative effort and after his

heart rate had been established?

A Ko. I mean, you suffer the injury to the brain -
and let's again be specific - the hypoxia and 1schemia,

causing the brain, not just -= I don't like ;he term brain

-t . ‘-'
.

very much. » . cQ":j'
Q When did he suffer that ingury to the brain? X
2 When he Jost the oxygen and the b;pqg_ilgy to she

brain, when he had his cardiac—arrest,

0 All right., 1lell, doesn't that have to.perais; fo;
sone period of time before.it causes éamage .tn the_bra|n° |
2 Yeah. It's variable. It did persist for some

pericd of time.

Q Okay. And I believe -- was the range you gave ‘#vi:

earlier -- IZthought you used the term up to twenty minutes? -

L
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A That"s in rats.
Q WeII how about in people?
A R I dont think we know that. All we can do is':

o

correlate it. I can tell you from twenty years of practicing

neuroloqy and seelng babies, sceing hypoxm ischemic

you couwld plug in, I could give you a speciiic answer.,

———a s — . -

encephalopathy, 'that 1t can occur anywhe:e frem one 'to two

ve W e m——— e,

mlnutes up to twenty minutes to thirty m.tnutes. ,

e m—e ar S M o S s S —

Agaln it depend.; on the host the sz.tu.ation and

a nunber of other factors &nd if you had all those numbers

But we don't know-when people have cardiac arrest, such as in

this case, it’s not anticipated.

to see brain damage, If not resuscitated, within X number of-.

minutes? -

A Mo, not that I know—ef .”

Q | You voulan't expect to see that anywhere?

A I'n not aware of that data. )

Q Is there such a range given in adults?

A I.mean, there's alvays a range. But I don"t think
there®s any textbook that will tell you if X perron 1is v

without oxygen and blood flow for a period of tine what type

X i S 80

W v . 2 G Y it
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A : Yes. )
- |
Q == and anozia?
A Yes.
Q Okay. Well, i the heart rate is immediately

|

of brain damage hc suffers. I don't know of that text.

Q _ Will the textbooks give you a range where a pe_rsoﬁ{1
suffers an'.oAxi'avfor X number of minutes, you Can expect to .a;e:
brain damage? '

A gxot ‘angria. Not just anoxia, If you want to_ sag'f: .
just anoxia, then fine. It nay be five, ten, fifteen, tuenty’y

minutes. But if ii:'s anozia and"ischemia, then it's a much. .

[R——

shorter period“of tine.

Qw——* Okay. Then explain to me the difference between
anoxia and ischenia'. |

A “Olléy- ¥We'll do it one more tiiic. &noxzia 1S lack
of oxygen going to the brain. Okay. Ischenia is lack of

blood £l1ov. And those are two very different things. You

can be hypoxic or anoxic vithout being ischemic, such &s
people with chronic obstructive pulnonary disease.’
Q Well, okay. In your judgment, was_== Andy's

cardiac arrest produced ischemta

restored, doesn't that relieve the probiem Of ischenia?

A Well, yeah. It relieves the problem, but the
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danage had already been done. That danage to the endothelial

cells io unpredictable. ‘"'_5'.'4-‘:"'—"'-*' |
s \-‘ ’.:'4,":.—3'_ ...........
Q Is that done immediately. then’?
A Yes, It is. Bow, sl&:lxemék.;ildren ana sone

individuals may not have the response another individual

"".r:."‘ " S e

doer. Me don't know what makes- that biological variability.:

[T o I o )
- i, - . P e,

It"s like an individual that haé‘a heart attack and he's ayer

"l’

resuscitated succesafully, and the next person in which thev-

pyloric stenosis suffcrs a cardiac arrest anc IS mediately

resuscitated, properly resusmtated and suifcrs the k|nd of

brain damage Andy did? ’ : »
A Bypothetically and unzelatcd to this caée_i}‘

Q NO, I'm asking you—about case reports |n nthe
medical literature. . ’ ..
_A You know, the'.:;g‘it_ish-l-:le-ﬁdi.cal Jousnzl in the early

"40's and early '50'c have a nunbcr of cases of complications
of prloric stenosis. I'd have to go back anc pichk out a

. | tosry
aingle case of scmebody that had a cardiac arrest. don' £

know. - .S -
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A hnd =- but see, you're taking about thirty yearsl"‘,'»
age when we den't ave the cardiopaimspary [esbscitation thad

we have now. But in terms of 1985, no, I knovw of ~- and

that's not because it nay not exist, 1 just don't reviev thag

literature currently.

Q So you knew of NO such case in the literature? .. ::
A Yeah. But that doesn't mean it doesn't exist.
Q .All right. AIl I'm trying to find out is whether

you know. And 1 think you told me you don't; is that

correct?
A That"s correct,
Q Bave you been persenally 'involved In the care and

treatment of amy infant with glo:ic stenosis who suffered a

.- ————— e = wes  wedl rpp— - ——— - W B WA AW A B P AV Gt e e e e d Bl

cardiac arrest, was inncciately and properly resuscitated,
who suffered severe brain damage such as Andy-did?

A NO.
Q . Okay. Bave you ever been involved in the care or.
an infant who had pyloric stenosiz who cane into the bospital> ~
severely dehydrated, suftfercé a cardiac arrest a few hours

later ana brain damage?

You're talking about a hypothetical case Or == .t |
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(RR3L AIE0660.
il A -~ a case that I bave been involved in unrelated
- 22 to this?
3 0 Case that you have beéh involved 1in.
44 A We're not talking about this case.
5 | Q Ko. . o
6. | A Because that's not tﬁe appropriate descriptioh.éfgu
V4 this case. St
83 Q I understend that you.dém'.t describe this case ..
9; | that way. -
_ 10) A o,
- 11, Q -O!;ay. 'What would bethe appropriate creatmnent fogr
12 a child four to iz weeks of age.Wiih pyloric stenosis who

13, was brougnt into the hospital in a severely dehycrated

=~ 144 condition?
15; A A nypothetical case? . ,
. 16; Q Yeah. O _ .
17! A Okay. well, | mean7—one would have to assess the,

18; aegree of dehyaration. -
- . S e,
19 Q What if 1t was severe? ’

20) A What do you mecan by severe, 'five, ten, fifteen,

21. | twenty percent? yhac are you doing, basing it on weight, arse

22: basing It on kilcg, basing it on electrolyte disturbance? ..

Well, do you use the word severe in your medical
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practice?

A Yes, but I qualify it. 1 don't just say severe'._;i..
I qualify it, severe due to, ‘
o} All right. ¥ell, how about if it's severe due. to..

dehydration?

A No, that' not good enough. ©Due to delydration

bated on what, weight, kilos, electrolytes? U
Q So you don't; undcrstand == when | use the term

-

severe dchydrrtion, you just don't understand the meaning ’of"“
it?
A ‘l-io, no. | undcrstand the meaning, Mr. Cunninghan.
But iIt's not specific, okay? And I can't give you an answer
unless you went to be specific, Now, IT you want to give-me
sone specifications, we'll do it. Again, we're here to be
accurate and givc you the nost information that I can. "
Q So if a medical student out at the University car;e
up to you an3 said, yoU know, F-ve got an infant who's
severely dehydrated, you woulén't be able to tell him

. rime
;nything about how to treat the infant until you had all the
specifics?
A Yes, I would. But I'G ask him, I'd say Mr. So and

So, you've told me this child is severcly dehydrated, wnat sw.

did you base=that on: aid you base it on skin turgor, didyou

A g Lo ' : S
U \ c“‘::i" .‘!ﬁ"’;": ;.- . N -
S s et D

~_ it Y e L O (o AT-2L ol




BARLOW & JONES
P. O.BOX 160612
MOBILE, ALABAMA 366816
(205) 476-068%5

Ve

10
11
12
13
14

15

16
17
18

19

20

base it on your clinical exan, did you base it on weight
loss, did you base it on electrolyte disturbance. And then
as a medical studnt, he said, yes, I based it on this. Theh.
I would tell him what to do.

Q Okay, Well, you cin"t know -- if you acsume that
Andy suffered frem severe dehydration exhibited only by his

admitting lab reports, can you tell me what you would do

then?

A Now we're’ talking about -~ again, this is ==

Q Bypothetically.

A == hypdthetically, and an assusption. * OKay?
Because he wasn"t. —

Q Rignt. I agree with you.

A tis electrolytes were normal, O‘xay?“'

Q Ckay. .. S -
A Ee did have scme dehydration. S—

¢ All right. - -

A Okay.

6 ifas it severe, z'u‘oderate or mila? ;
A I'd have to say it was mild to moderate.

Q Oﬁéay .

A How, what 1s your question? L2
Q ¥ question was, if he had severe cehydration .-

CEeER S
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exhibited only by his lab reprts, what would you Bo?
A Well, you know, his lab reports didn't reflect th.e‘
gevere denydration, )
Q I'm asking you a hypothetical.

A No, I know that, But it still even hypothetically
didn't reflect a severe deliydration. I would have done
nothing differently than these doctors did.

Q What IS the treatment for. an infant who is
severely dehydrated who has goou skin turgor, and who"s =~
the only indication tnst they are severcly dehydrated are the
lab findings?

A Okay. What are. the lab £incings?

o) I don't know. You tell me some that would

indicate severe dehydration.

A Well, a sodiwm of a hundred eighty. .
Q Okay.
A Okay. Yes; well, imthat caze | would give an

electrolyte solution which was low in sodium at a Blow period

— -4 Lu

Of tine depending on whether =-- first of all, whether the
child was in shock.

I the child was nor in shock, then I would noc
give amytning or an acute basis. But you have to be carefuly

with that particular type of dehydration, a hypernatremic .

L T
Corpdmmer TR g&' (*}’ 'B’J‘}*e"wi?-l - B7 - .
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dehydration, you give one set of electrolyte solutions.
Because there are scrious co.m.g_l.i.ca;i.o.ns., tha.Lna.y, r.&&LuL if:
you do otherwise. L “ ! ik o

Nov, if it's a hyponatremc dehydratlon where thee
sodium is one fifteen, thenyou hcve to give hyp?"fonic

saline. And you give it kased'on the weigbt loss, based on

the anount of dehydration at the"—— after dcciding upon the
rate. . -*- - .

Q - . Oka.y ....

A So it's variable, and you don't use one picce 'of

information, "That's, I think, the point I'm trying to get
across 1iIs that, you know -- I'm not boring you, am 1?

Q Not a bit.

A Okay. The =~ you know,. SO. m.edi.ci;'xe iIsnot
practiced by a single test alone.

Q You nentioned shock. How about if on admission

you"re worried about the child— oing into shock; what woulc

' you do?

-\

A Well, | vould look at the child, I would take his '

vital signs, as was donc in this case, and check the

' responsiveness, and == as done in this case. And then iz |

felt that the child was stable, I would proceed as I, you IRATE I

know, would ordinarily with any child.
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Well, I take it it*syour opinion, after reviewing
all these records that everybody |nvoIved in the medical |
care of Andy Hinkle d|d evex.yt.hing right, i s that correct? .

A - You know, I don't want t 0 make blanket szatemcnts.

What are you referring tg'D

. v

cw-.'; ' v

wo

R

Q . Well, tell me anythlng thet was done * anv of theé

, .,.-

medical personnel == bas_ed on your revies Of the dep03|t|ons,,.7» i

and the chart, tell me anythlng done bg anybodéy that you

consider to have been imprope:? a

A Well, you know, I thlnk there are pany ways to do
nary things. 1 don"t thlnk the way this child was m=naged,
given the clinical data and glv,en the clinical S|tuat|'o.m, was
improper. And to the contrary, if the doctorc wemf_{fnétltﬁere
and the anesthesiologist was not there the baby uotfldn’t

- 1) '1 MRS

have survived.

Q But my qucstion is, is it your opinion .that
arybody involved in his care and treatmen: at anyti'rﬁe

reflected on this chart or in the dépositiOIle did anything tea

. [
na -

Impropez?
A Not in =y opinion, no. i
Q Okay. And so whzt we had thenvas an infant with

tyloric stenosis adnitted to the hospita.l who goes on to Y.

suffer a carc..ac arrest five hours later and enas up severely

.89 i

..ur— -
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brain damaged; is that right?

A Yes,

Q And i1t was totéfly unavoidable, totally
unpredictable, and everything\Nas done right, correct?

A Yes. The. complicaticu of the'cardiac arrest, f:nm

what | can deternine fro:'n' thc records and the assessments —
and that's all we have, §k£y? N

We have == you know, other people that sce a
situation may see it diftferently. But as recorded in the
chart, end as recorced in the depositions and as recorded by
the observa'-—tj."ons of the family., 'then I have to say everything
wes done appropriately. ..

liew, why this child had a cardiac arrest_is_--"you

Y

know, again, IS an uniortungte 92923333&290- I: happens_in
childdren that. are ill. If We knew that {t vas not == that we .

could anticipate it,

anybody else,

t h e ebviously these doctors, as well as

would have done sonething differently. But
there's Nno way to ancticipate it.
Q What IS the martality rate in c.‘nilé:én with
pyloric stcnosis?

A Well, you have t0, again, give me the specifics.

I mean, is it a child with a potassium of one or ic it a =&

child with a“potassium of five or is it —— you know, you just

e o
ey it

< ,’;"‘ . .




oA ol *
S OB as) aro-o0ee
. i can't make a blanket statement.
2 Q Don't numerous medical articles make such a
S 3 blanket statement?
4 A They usually clarify what they are talking; about,
5 where thcy gei their data.
6 FR. OOLMES: Yoij"re taking 1nto account that.h':
7 such a child had a“ca:c’i.i'a.c arrest under these s
8 conditions? .. 0
9 1R, connmcEaM: | don't kaow what you are ..
PO talking about. SR
11 © ' MR, HOLMES: Do you mean with pyloric stenosis
12 standing alone? -
i3 HR. CUmmimicEAM: I aon't knov what.you are”-
-~ 14 tal king about. -
15 Q Tell me what you understand to be the mortality .,
i 16 rate, as reflected in the medical articles and-textbooks, of
X 17 pyloric stenosis in children? — -
18 A Which one arc you talking about? | havle.to sce np
19 Ehe source of what the data -- '
20 Q So you don't know then?
21 A Righet.
’\, 22 Q Okay. Have you had occasion to treat a lot of
-~ 23 children with this condition? =< -

G il
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11
12
13
14,
15i
i6’
ir
18
19
20

when | did general pediatrics, yes.

A

Q When was that?

A In 1970 through 1976.
Q

All right okay. Since 1976, hat marny children

with pyloric stenosis have you trcatcd?

A None.

Q Rl right. And then between '73 and '76 what ver'ee
you doing? -

A '70 to '76.

Q 'ZO to '76, wnat were you doing therc?

A "I was doing an infectious disease fellowship ana

doing a pediatric and — internship and residency, as well ag

a neurology residency.

Q 211 right. ©Dpic you have occasion to treat

children with pyloric stenosis? o i,
A Yes. . B
Q All right. EHow mamy—of-the children that you weree

familiar with during that period of tine with prloric
stenosis cane into the hespital a'.nd died five hours later
from a cardiac arrest?

A I.don't recall any. ©Dut there was certainly a
significant morbidity, depending On -- ye Were in a recerral - -

center at Washington University in s«, Louis.. .And we saw
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many sick 'children.

It was a very active gastrointestinal service. so

] ~

the chlldren that were admitted uith prloric stenosis there

were usually ‘c';u'ite 111. So there was a significant

norSidity. B .
Q What do you mean usually quite ill?
A Well,. they usually had e severe electrolyte

disturbance, they usually were either dehydrated or
hypokalenic, they had a nmbcr of othcr problems.

0 And when they eame in like that, what did y'all do

for them? - PRy
A Well, dépenc‘:ing on what was tae matter with them.
0 Well, how many of them who came in with a severe

electrolyte disturbance with pyloric stenosis did"yodf'.:have
die that you were caring for? ‘
A | don't recall. . I'c have to go back Ana'J'ook at
then, look at the records ana == -

Q Do you recall any?

A I don't know. I just don't know.

Q Okay. MNow, you mawe notes throughout the course

of your care-and treatnent of Andy, didn't you?

A Yes. .

Q And is it true Or not that the physicians involved

...(L..:

m-’~“. '5;— T
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B in his ecare werc concerned about what bad caused his cardiac:

2 arrest?
@ | A " “'Yes, I'm sure thcy wcre.
4 |2 All right. Didyou tcll your opinion about

5° what'p used 1t?

& | A We discussed it. You know, I == that;.;é'.’si:x. yéaréi'
77 | ago. .| mean, we discuss it all the tine. \ -
‘ 8 |o | vell, did you tell then you: opinion’.l>

oo A . I'm sure I did tell than, yes. N
Q . Did you ever enter anywhere in the chart your
opinion abofug.whaf: caused his cardiac arrest?
A No. I wasn't asked to do thet at that time.
Q iell, you never entered it amywhere in.the chart,
though, did you? ERES
A No. .
Q ~ Did anybody "enter anywhere in the_ch;iax_:;t;:_the cause

| Of his cardiac arrest as you beve described for us earlicr?

A Do you nezn as I've put it bh this fashien?

Q Yes. " ' o T
A No == 1 don't know. Probably not, because it"s =
opinion. .-

Q Ub-bun., Well, is t cre amybody else that agrees®: .| -
with you? =, C s

. _\'ccr. .

[OM L N . . B Coep e Al N

e, <. . - hY PP ' . . . ’
RS B el S o TR : Pt L A .
R ERREe L BT aea : .
m T e T U R et T e 84 T




9

BARLOW & JONES -
P.0.BOX 160612
*MOBILE, AUBAMA 36616
(205) 476-0683

A w N P

10
11
12
13
14
15
16
17
18
19
20
23
22

23

e
—l - e

A Oh, I'm sure that there ace several people drat

Witeas

agree with me. g L
Q tho -~ besides the 1awye;a, what doctors?
A Well, okay. I won t respond to that.

But the -=— you know, D:. HcAtee.

He agrees with you'? - |

Okay. Do you agree with him?

> O > O

Well, on certain thlngs You know, he's a
pulnonologist and an adult pracfitioner and does not have a8
nuch e;qgeri-eﬁce as a pediatrician or a neurologist does with
snall children. - -
So I think he interprets certain data differently

than I would. &and the = you know, I°ve not talked to each

| one or' those doctors in detail about their opinions. so, yoih .|,

know, generally spezking, I think that we all feei that the

child had a cardiac arrest. _A"_‘-
Q Well, I'm talking about the cause of the cardiac
arrest. o

A : It varies. I mean, I think that, you know, we're

dealing in probabilities here. And, you know, what | thiak

is probabletmay be.somewhat different than the others. €
Q well, how many of then, to your knowledge, agree

I think he agreesﬁ wiﬁi rhe, yes. .

-

et KRR
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11
12

with you as to the probable cause of the cardiac arrest?.

A I don't know. I haven't polled then.

Q Okay, Have you discussed it with nny of then?.
A Just Dr, HcAtee 0N a brief occasion,

Q All right. And Dr. Ncatee agreeswith.y'ou; is
that right?

A He agrees that the child had a cardiac arrest

probably on a metabolic disturbance, yes.

- Q Okay. Now, you say you've read his deposition.

Is there anything in there that you disagree with?
a Well, what are you rerferring to? Now, | mean,

that's E five -= you know, a five hour ueposition. [ can't

tell you.

Q He expressed certain opinions in there, didn't he?

A Yeah. Why don't you ask ne which one you want? -

Q I'n not going to ask you which one. __ﬁé_expressed
certain opinions in there, didn"t he? -
A (Witness nods head affirmatively). . L .
(3 Vere there amy. of his opinions, his major poim:sm

about what he thought caused the cardiac arrest, that you

cisagree With?

KR. DUFFY: Point out the page and number for~:

e
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1 MR, CONWINGHAN: I don't have to pint out a
2 page and number. T
3 . -l.;i.R:;WFEY: Well, he doesn"t have to answer”':-.-*
4 then, |
5 g:é. CUMUINGHAI: We'll f£ind out whether hé i
6 doeé or no.t. | e
7 ' . . M.RDUFFY It's & hundred ninety ;;age
8 deposition. . | | IR
9 ‘MR, CONNINGEAM: I'm not asking about details.
B 10 | I'n asking about his overall ghinjon-
- 11 | T IR, DUFFY: ne can t be recuired t_o.“m;:n;o:ize a
12 hundrcd ninety pages. L
13 MR. CONNINGEAN: | = not asking him to
= 14 menorize it. ’“ e
15 FR. DUFFY : Invite his attentid.n to something.,
X 16 MR. CUNNINGEAN: IR
: 17 Q What do you understand Dr. Ulchtee's opinion to .-~
| 18 have been as to the cause Oof the cardiac arrest?
: 19 A as | read his.cepositicn, he feels that the chilé
20 had a metabolic disturbance, electrolyte disturbance, which
21 was not neceésarily- reflected in the adnitting electrolytes,
—_ 22 which resultec in possibly a cardiac -- probably a cardiac **-
-~ 23 arrhythmia at a latcr tine, e m
B ,..-ui:’-;“ﬁ'ﬁ“ sl
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1 Q . Do you agrce or disagree?
= 2 A . 1 agree,
3 Q - Nos;z;' the metabolic - did you say metabolic
4 disturbance?
s || A Uh-huh.
'.’_"f 6. || Q All right, 1Is the metabolic dlsturbance that he
- 7 described the same netabolic disturbance that you have
8 described for usz today? - .
9 A Yes, | think so.
10 Q Okay. Incidentally, what was your reason for
'_ 11 reading hi§ deposition? el s
12 A Well, I think as‘'you well know, Mr. Cunninghan, to
13 be prepared to give a deposition yoU need to have all of the
~ 14 records and all of the opinions so that cue éé-r1-g;|ve a
D justified, unbiased opinion. ~ 1
16 Q Well, you didn‘'t need to know vhat he was going to
- 17 sty to give your opinion, did you? -
18 A I think I need everyboay's information. Iz you )
19 have soms, I'd like to see it, too. ¥
20 Q Why did you need to know vhat he was going to say?
21 A I.dién't need to. But It was available and, you
:_\ 22 know, | should read it beforehana. L
- 23 l Q Okay.

— -
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A If | disagreed with hix, Iwouldbjustifiably tell
you and be more than agreeable to ==

Q . But you don't disagree with him?

A I said I don't agree with everything ne said in
there, okay, in terns of varying dcgrecs. I told you b?-.;"as
an adult pulnonologist who, you know, describes things ’

sonewhat differently than I would.

8 But in terms of what | ¢o agree with him, IS thnt
9 I do agree it was a metabolic disturbance which resulted in a
_ 10 caraiac arriythnia which reswlted in a cardiac arrest which
- 11 resulted iﬁ-ciécreased oxygen which resulted in. decreased
12 blood flow which resulted .in tile hypoxic ischernic
13 encepalopathy that the child had.
14 Q Is theré anything that Dr. licAt ee sald that you
15 consicered to be totaily wrong? -
X 16 MR. HOLIES: ‘hat page ere you- referring to?
J 17 IR. CUNNINGHAIL: I'm not referring to ay .-
18 rage. <
195 IMR. HOLI-}.E‘S‘: .Why don't we just save time and
20 you give bim ©7
21 v-. MR. CUNNINGHAZI!: I'm not referring to any
. v,
~- 22 page.
- 23 A Okay. I can't ansver that,
e 1 ) -
g . ”4}‘2%&” L £ wg‘ws

-—..'-.»'.'.—‘-p”-.—- I wa had
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Q

.You don't know whether hc said amything thzt you

felt wes totally wrong?

MR. DUFFY: Not unless you invite his

attention and point out =~

- "

A Not unless you want to show it to me. .'

HR. CUNNINGHAMN:

Q Weli, did you read hii deposition and 1]'); t.o“-.
remember what he said?

A I"'ve read fourteen depositions. ‘

0 Yeah. But you just read hig, didn't'you, this
week? - ) _

A I"ve read all of thcn this weck.

Q Did you read his?

A Yes. . :

0 Did you try to remember what he said?.

A I've tried. But I can't remenber s?c.é:ijfi’cally.
0 Bave you considered what he said in'éﬁg’h‘r‘gssing the
opinions you"ve given here tocay? e

A Yes, | have. J

Q Okay. But you' don't remember enough about it to

ancWer amy questions about it; 1S that right?

A

I"m answering the guestionc about it. You asked

ne generally dia 1 agree with hin. | said yes. But

Y,

1
.
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1 specificaliy, you know, there are things that | recall that I:
2 don't agree with. But I can"t =-

3 What are those thingn that you zecall that you ...

4 don't agree with?

5 A IT | can go through the deposition, I'l1l be bappy '
6 to turn the pages with you,

7 1 All right., Great. ]

8 (Off the record discus.sion)

9 (Short Break) . -
10 IR, CUIMIINGEAN:
11 Q .Is that thzt deposition that I put over there?
12 A Bere i; IS.
13 Q You've got it?  Okay.
14 Now, do you agree with Dr. Mcitee when he saysvon
15 page thirtyv-one, line sixteen, in answer to the questiorn,
16 "What diagnosis &id you reach from reviewing these numbers *~
17 that yocl have told me about? Answer, *17ell,” T tRInk those
18 nunbers thensclves woad add to the basic dlagnosis of -
19 | prioric stenosis ang the additional problem of severe volume |
20 contraction ok éehydration in addition to the prleric
21 gtenosis diagnosis., -
22 N6, is =hatwhat pr. Ncatee aid, according to
23 this transcript? =
o y 101
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A Yes. | think he was talking about volume
contraction more than dehydration, you kno, ac | interpret
it. But if he does mean severe dehydration, 1 would
disagree; that 1 don"t think 1t‘; severe by the clinical
exam.

But in many situations you cannot tell, because. ...
you don't know what the total body depiction is of
electrolytes end volune. .
Q All right. So when he says it was severe vol&m‘e‘.:'
contraction or dehydration in addition zo the pyloric E
stenosis diagnosis, you disagree with thac?

IR. DUFFY: |'m going to object to the fora of
the question, because what you arc coing iS sonething
which the Su'pr‘eme — o uhas conderned; and &'at is,
taking things out of contezt. 1IxX you Will refer to page
twenty-cight et line twelve, Dr. lNeatee refers to the *
condition as signific;ntly dehydrated, Be"f;i:a_:—_%;e-s' no
suggestion of severe dehydration. so I th:.nk ;’e’l’e

taking about ==

IR, CUNNINGEHAI: T
Q Who used the word severe in that anwyer?

iR. DUFFY: You did.

HR. COMNINGEAN: lNo, I didn't. I didn't

- - RS
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. 1 answer on page thirty-one;
= 2 ER. DUFFY: And he didn't say scvere
) 3 q dehydration, either. He said severe volume contrnction.
4 || 1. comimcaan:
K 5 Q All right., Let's talk about thet, then. What IS

6 the difference between severe volume contraction and severe

7 dehydration?

8 A $ell, it means that the intravascular velume is
. . — — w '
10 {
- 11 severe volume contraction?
R 12 A Well, if one can determine it - which may be
13 || @ifficult in a mall baby, because all you have is the
2z slestzalysss and sho Slinizol momffesmkobicca o bhan sean a1 3
o 15 | replace with £luid volume. a
16 0 Is severe vglume contraction a life—thzcatehing Ea)
: 17 : -
. -
18 A
19 | ceem— o | .
20 ¢
21 volime contraction?
22 || a -
i“r 23 Q Well, do you have an opinion whether he did or aid

103
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not have severe volume contraction?

A Based on the data that I reviewed, | don"t think
it reflected in the d@ata -~ in which that's all the doctors
had to go on - that it reflected 1t was severe volume

contraction.

Q All right. Well, then --

It hcs nothing to do with the cardiac arrest
arywvay . ]
Q Did you disagree with bz.- licAtee when he refers to

the problem of Severe volume contraction?

A -If that's his opinion, then you"ll have to ask
hin. ‘Taat's not the way I interpret the 'record, so I'm not
going to disagree With him or agrce with hir. | mcan, |

interpret it differently. Ee can interpret it the way he
. ’ “
wants.

Q So you don't know whether you agree or disagree «

with him on that?

I~ BOLMES: He said he interpreted it T
differently. . e le
A I can =~ SRR .
HR., CULRINGE&All:
0 DE)-es that man you disagree qr agree?
A It neans that I interpret it cifferently. II yoz~ )
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1 want to see what he says, then ask him.

2 2 .Well, is severe dehydration a life-threatening
3 | condition?

4 A It dépends.oz‘u the mount. It depends on the

5 conation of the baby. It depebds on the type of.
6 dehydration. Bypernatrenic dehydration, which I would

7 classify as severe, may not be life threatening at that tine.

8 And you ustally take twelve to twenty-four hours to correct
9 it.
10 Q Okay. Well, Isn"t severe daehydration e

- 11 life-threatcning condition?

) 12 A If you clarify vhat you are talking abut, it may
13 be.
14 Q How come Dr, HcAtee can anouner +hat wirth = 'tm.‘”

1
15 yves, it is™ and you have to have it clz ified?

16 A Eecause | deal in specifics, pjr, Cunninghan. "
z 17 Q Okay. And he doesn't? »
‘ 18 A tell, I con't think he coes. ’ i
19 Q Okay. Isn't severe denmyarat on a life-threatening
20 condition? -
21 IIR. DUFF¥: What page arc you on?
. 22 7 IR. CUNUDIGEAl: I'm on page thiriy=two.
~ 23 0 Isn't severe delwydration a life~threatening i

- 105
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situation in an infant this age?

A . Again, you have to clarify what you are talring
about in terms of what are the.other circumstancgg.:;:

Q Okay. So when Dr. McAtee answers tﬁ";ﬂf&ééfion
with a ®"correct™, you say that there"s no way to answer it
unless it clarified? .‘p;;f

- Yeah. I don't think =- you know, he didn‘t ask

you to clarify it. And you're tal!zng hypot’ -'and

you're not talking in rclation to this case. e
And, you know, so we don't know -- I don't know
what you are-talking about. IZ Dr. lcAtee does, then that's

fine. I mean, f£rom this depositicen, I can‘t determine what

you are saying Is hypotoetical and what's reftected in the

case, X
' .
o} All right.
A Anc that's the problen, you know, wita reawing
depositions =-=7F =~k boesdeo meoe o oo oo o
{ Ubh-huh. Doesn"t severe ~~ )
MR. BOLNIES: Arc von anreein.c:; éobbo?
IS. counInGoari: Do what?
MR. BOLIES: Arc you agreeing?
MR. CUIMIINGHAI: EBuh? Oh, yeah. Yeah. Sure.

o) mesa’t severe dehydration require prompt

..

Yo
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1 diagnosis and treatment?

2 A -Again, it depends on the type. And yes. | Dean,
) 3 if it is severe, and if you have the appropriate laboratory *
= ' 4 studies, then it requires a certain course which a physician
5 IS directed to take.
6 In this particular situatior, the vital signs were

7 stable, the electrolytes were norral. They proceeded with
8 replacing fluid in an appropriate period of tine. I don't
9 see any other course, and I don"t think Dr. !lcAtec agrees
10 that there's any other .course.

- ‘ 11 Q Dia you know the child was scverely dehydrated

12 back when you were treating hinm?

g

13 R I didn't see the child uatil 8-23.
14 Q All right. Well, diuyou know the child was —
15 ceverely dehydrated prior to Auguci 22ad at tge tine of his
16 arrest? e
. 17 A That wasn't reflected in the chart., ~The acmission
18 histery an2 physical by Dr. Roberts szid that the == there &7
19 was not any severe dehyération, so that's what I assunmed was
20 the case, .
21 Ané after | reviey the records, | have to assume
o 22 that bazsed on the laboratory dzta and based on the clinical
~ 23 euzanm, that it appeared that the child vas not severely e
Tt S 1o
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jehydrated; but may well have been volune contracted as Dr.
icAtee it suggesting, YOU know.

So I think that the appropriate course in terwms of
putting the Iv in and replacing the £luid as they did was the
way it should be done.

o) So when Dr. icAtee says yes, he was avare when he
revieved the records that the child was severely dehydrated,
you were not aware of that whcn you reviewed the records?

A Now, you asked ne back then. Okay?

Q Well, hew about since then wvaen you have reviewed
the records?

A Again, no, 1 have interpreted it difterently. I
do not feel thct the child is severely dehyarated.

But

again, you havc to Id; Dr. tcatee. His interpretation of

1
certain findings nay be dizZrerent than mine,

But It -- the botton line IS that it makes no

difference In this particular egituation,

-
Q In your opinion?
A well, | think in Dr. licAtee'c opinion. y
Q Okay. So you-think he exprecssed the opinion that

it rmade no éiffecrence in this case?

-

A He expresced the opinion that the care rencered

was approrriate for the situation,

e ~
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1 Q Okay.
2 A -Be i s expressing the opinion that I an, too, that

3 .H pyloric stenosis has certain problems associated with it In

4 children having metabolic disturbance and electrolyte

5 disturbance that if it IS detectable, then it recuires an

6 appropriate action.

7 If the electrolytes appear to be within a normal

8 range and the other situation appears to be normal, you go

9 along one course,

10 Q well, if Dr. lcatee could detecs It, vouldn't you

- 11 expect a pediatric surgeon to be able to dctect it?
B 12 A I think that the pediatric surgeon assessed the

13 | laboratory aeata quite appropriately. Now. even though Dr.

14 licAtee fclt like there might be severe achydration, | sce

1
15 nowhere-in hisz deposition that I can kind that he would have
16 aone anything any aifferently. =
- 17 Q Well, do you think anything should Have been done

e

18 differently i the child was severely dehyarated? -

19 A Well, you won't give me, for sone reason, what you

20 want to know, Hr. Cunningham. ~And =

21 Q But you just used the term yourself, Doctor. I'n
—~ 22 using it in the same context you didg.
e e |
~ 23 A Again, I‘n trying to —= again, you have to tell ne

BT
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shat you -- you know, when | use severc dehydration, I
isually clarify it, hypernatremic, hyponatremic, hypokalenic.
and if that's the case -~ It"S like saying sonebody's sick,
okay? How do you treat somebody's who"s sick?

7 vell, did Doctor =

A Bas €o you trcat somebody vho‘e sick? You have to
find out what's natter with thea.

o) Well, did Dr. NcAtee say that the child was

hypokalenic?

A No.

Q Byperkalemic?

A No.

o] Bypernatrenic?

A No.

Q Byponatrenic? ’

A No. i

Q Well, how did he describe the seve'ce?""@aration
-

then? -

A He just said It was teverc dehydration. He daidn't

tell you why. v

Q Eow closely should this child have becen monitored

by the nurses between the time of admission and the tine the
"
cutdown was done?

-
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i You know, I mean, l'éon't know what you mean. Do

rou clean ==

) You don't know what I mean?
A No.
2 Okay. 8o ITf a mediecal student asked you how

closely a child should be monitored between such and such a
time and such and such a tinc, yau wouléa't kaow what he was
asking you?

A No. I didn"t say that. ®Thav's what you saida. [
he tells me what"s the matter with the child, giving me the

laboratory data and then condition or' the child, then I would

tell him,

Q tiell, I'm talking about Ang; Hinkle.

A o, you didn't say that.

Q Okay. Well, I'm saying it now. ’

A axl right. ~ell that"s what I'n asking you. o
Q HEow closely should this child have been monitored

between the tine of adniscien and the tine o the cutdown?

A Just as he was.

Q Just as he was? -

A Yes.

Hé- closer?

A You know, he was in virtually constant observation

’ uhmo‘

11l
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5y somecne all the tine.

) Mho was the soueone?
A Pamily, nurses, physicians.
2 Okay. pig the doctor = did the child receive

sips of clear liguid between the time cf admission and the

tine of the cutdown?

A I don' €t kaow.
a Should hc have?
A You know, | mean, no. I thinii that the orcer was

written, I mean, IF he did, that was fine. I he dian't,
that was also fine. pc was going to get an IV dore. And
that was Within a reasonable period OF ¢ipe.

Q The order was written, and ii ne did it was fine
and if hc didn't 4t was fine?

A well, and =~ you know, artcr they ;13ut the IV in,
and if he wanted clear liquids and sips of clear liguids,

that's £inc. : I

Q EBow about before thcy put the IV In? “]
. It's only a nattcr of four hours -- three hours .

before he has the IV in.* so I don't see any reason to, you

know, if that == if the child wanted it, that was fine.

-

O

synptons OF a2 child vho suffers a cardiac arrest due to a

PR

RE NN

Okay. No, what would be the impending signs ang

°
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metabolic abnormality of electtolytes?

A .You"re saying a hypothetical case?

Q Yeah. | nean = .,
A All right. At what age?

Q At the age that Andy Hinkle was. What do‘th.e.-i:f-

texts and the nedical literature ana what does your. ..‘%=

14

cxperience tell you about whet the signs and symptoms would

be?

A usually thcrc are none.

Q llone?

A Right.

Q So the first you would expect to know about a

problen in a child who had a metaboiic abnornality of
clectrolytes would be when they had e cardiac arrest?

A
A That nay be the case. Cerctainly scmetimes, you

know, children == you know, &5 a manifectation ocf.an

AR
impending cardiac decompression, will manifest them. - But they

| -

x
A ode L

ao not have to manifest then.

i 4"" -
- It can be just a s'uc'den event., Iu'sg 3ust 1ike
arybody that you monitor-in the hospital, anc"z whyj"t:.fxat -
people thnt htvc heart attacks you put in an in:engﬁe care
unit. You monitor thea with an Ew, and then you"ll Bee 3£

L2 S

they have any deviations iron that.

-
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Q t7ell, IS that the way it hagpens most of the tine,
that there arc no inpending signs and symptons in an infant
like this?

A With a netabolic disturbance, yes. 1If everything
appears to bc nornal at the tine or' admission in terns of
electrolytes ana in terns of clinical exaw, then how do you
anticipate it? | nean, | don't know hov to anticipate it.
Q Well, I'm not asking ;bout anticipation cow. I{g
talking about impending signs and symptams. Does he just ==
A tlell, but thatts part of ~~

Q .7 roll 2long and everything £inc and then a1l of

a sudden his heart stops?

A Certainly that happens.
Q Okay. Is thct the way it happens nost of the

. 1

tine?

Q Yeah.

Q

A

Q Tﬁét‘s the way it hapoens most of the tine?

Sy

h Yes.,

e - 114
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Q A1 right. Is that"documented in the medical

literature?

A It's docunented in the literature that I review.
Q Okay. what specific literature?

A Twenty years or rcviewing literature.

Q Well, you don't have anmy specific textbook that

discusses that?

A I don"t use a speciiic textbook, Mr. Cunninghan.
Q You don't have ary textbooks in your office?

A I have about two hundred.

Q _Okay. Well, do any of those aiscucs it?

A Yes, I'm surc they do.

Q So you would be able to provide textbooks to

support your theory in this case, wowldn't you9

h Yo, That"s what you said. 1 did not séfy chat.
Q Okay. '
A | said that my clinical experiencé, In revies oz

acrticles, books, texts over the years, have given mc the

reassurance that this Occurs. .

Q Okay. Well, is -there teztural material that
describes this phenonenon that YoU have degcribed occurred
Ancy?

A I'm stre there IS.

in

waae
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Q Okay. And it would be In sone oi those textbooks ..

you have, wouldn't it?

A I would guess i1t would be.

0 Okay. And you wowldn't mina providing ne with....:':-;f
copies of that, would you? N
A Yes. Because | don't know where == you know,'.; i
can't go specifically -~ you knou, I'd have to go

througn twenty years of review. And 1 don't think I'd
have the tine to do that.
{ So you don't think there's any teut yo.u. .co'iu-.d put
your hand on and pull out a ==

A It's conmon knowledge, lir. Cunningham, in

practicing medicine and taking care of acutely 411 chilaren.

I don't think 1t needs docunentation.

Q Comnmon knowledge?
A Yes,
0 Okay. ~ uybu kecp talking, about-twénty years.

Is that how long you've been practicing cedicine?

A Yes.

Q Okay. In thzt twenty yezrs, you've never had it
happen, though?

p-3 Oﬁ, ves, | have.

Q You hzve?

W
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it A Absoiutely ,

2 A child witk pyloric stenosis? o
3 A No. No. You didn't say that, You said hcve a - .
4% metabolic abnormality Or a cardiac arrest. At least that's
5°  what I thought you implied.

6 17ell, bow many have you had that bad a metabolic " .
77 abnornality just like this in a six week old infant with |
88  pvloric stenosis who died?

9 =& Okay. I toldyou | haven't nad any or' those. Butt
10} you nade your general question as to children that had

11- nmetabolic abnormalities having a sudaen cardiac arrest. mhatt
12° certainly occurred. It's occurred tone, It¢s an

13} unfortunate, tragic situation which nobocy can prevent.

14} o) All right. &And those metabolic abnormalities cahn
15 be caused by multiple things, can't they? 1

16’ A Absolutely.

17 |0 Okay. Have you ever had one caused B Précisely

18 whst we see nere with precisely the sane clinical coursc mu-J‘-
19 | the same lab Zindings? \

207 | A Ne. 3

H—

21 Q Nov, what was the position of this infant

22 iprediately p&ior to the tine of the cardiac arrest?

23 A ks best I cen deternmine, the baby was on its back ™|

i
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slightly elevated. \
) On its back? What was slightly elevated?
4 Seems to me that the nurses said ugon bringing the |

thild back to the roon tkat they had a towel wrapped under
g

the back. | {
2 Okay. All rignt. And was that positioning
appropriate? -

A Appropriate for what?

« Appropriate €0r that child.

A Yeah, | mezn, | don't seec amy reason that the

chilc shouldn't be in that position with a saphenous vein
CutdowN.

Q What why do you say with a sazphenous vein cutdoun?
A Well, because the catheter is in the leg. And,

you know, it's more appropriate to hrve the child on the back

with being proprped up. - e
Q Okay. Wy would you vorry about the €aild being

N T —
AT Tk etrATTAlie 1N A mabbabkmar siimiald st mcead mmbe A AR AP :

that what you are talking about?

A Well, It can be. <You know, you'd like to keep cthe
catheter in as much view as you can. |

o} C}—;éy. Hov, is a child more likely to aspirate on

.-
itc back or on 1its stomach?

Poie e e b 1l8
e “-.’{ ™ g ,’(.': &h_ .
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Do you mean just any child?
Yeah. Just any child,

At what age?

At this age with pyloric stenosis.

> O > O »

|l don't knowv. | mean, you know, acsgirzte, do you

mean just when the child vomits and then aspirates?

-

Q Well, if you don't know what aspirates means,
that's fine. Just tell me. .
A No. <That's not what I asked. 1I'zm not trying to
be difricult, believe me, :

n

Q Well, I von't comnment on that. I'zm csking you

whether or not a child is nore likely to asgirate on its

——

ctomach Or ite back?

A I think the chilé can aspirate in any po:sition at
1 Ll

thet age.

Q 211 right. The question is not whether ==- not cdn

they aspirate, but in which position are they nore likely to

P

aspirate?
A You know, if the child is propred up and vonits

whether It's on the back~ or on the stomach it's liable to

aspirate,
Q Okay. Can aspiration cause a respiratory arrest')
A Unless it's just overwhelming aspiration, no, not

il9 -
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iz 1t's Just a little bit.

Q Can aspiration cause laryngospasn?
A I"ve not bad the opportunity to see that.
Q Well, even though you nay not have seen it, do

you, based on your twenty years of experience, know whether

or not aspiration can cause laryngospasm?

A I suppose anything IS possible. Tae probabilities
are no. )

Q Okay. That i1t cannot? .

A Right.

Q ‘Did this child aspirate?

A Yes. “

Q Did it aspirate during the ten to fifteen minute

period prior to itsS cardiac arrest?

A Yot based on the data. It appears‘that the chiid
acpirated either that morning Or sometime beforehand, because
the infiltrates that were recorded wcre present very shorily
after. "And It takes a long period of time for the -
infiltrates to develop. so I'é have to say the child dida‘t P
aspirztc. . '
Q Ail right. BHow do YoU know the child didn't

aspirate during thct five to ten or fifteen minute period

prior to the arrest based on thore reports? How do you lknow
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1 that?

2 A ‘Because there were really no new findings on the
;fl_ 3 |l chest x-ray.
: 4 1 Q Well, would there have to be chest x-ray £indings

5 iIT the child aspirated?
- 6 A . You have to have sonething teo base your findings

7 on, and that‘s all we have.

8 ~ ALl right.

9 A You’ve got no barium in the lungs. You have

10 iniilcrates that wcre present acutely. 2no those take time
- 11 to develop; so I'G have to say no, thera's no evidence to

12 support chat.

13 ¢ Okay. Did the “childvonit imncuiately prior to
14 iIts arrest?
) 15 A According to the notes, no. Accoraing to fhe
16 observations Of the parents, no. ‘ -
: 17 Q okay. T
18 A ana see, | think that’s the whole key in this
19 entire case, lr. Cunningham. The father, the wother and the
20 mother-in-law, or whoever else was in the room, noticed this
21 child azch his back first beforc anything else occurred anc
. 22 becone cyanotic
~ 23 Tuat indicaten to me that the rhild had a nrima:gs
N e 121
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RPN




|

BARLOW & JONES
P.o.BOX 160612
'MOBILE. AUBAMA 36616
(205} 476-068S5

11
12
13
14
15
16
17
18
19
20
21
22

23

A t7hich ones?
H Q Eow many of tacn cane irmediately?
A TWO. :
Q All right. What did thosc two nurl.r,es"'(iz)'?.
A They attended the chila, fried to Clea..f.‘..}t.he nouth:

cardiac problem, did not have a respiratory arrest. It was
only noted after the nurses cane in that there was some
material in the nouth. And I'm not sure what that was. It

could have been mucus, could have been anything.

Q What color was it?
h They described it as being white.
Q All right. Did the child choke immediately after.

its cardiac arrest?
A I would have to say no. #here werc no sounds.

Q All right. UWhat &id the nurses do imnediately

upon arrival -in the room?

ocut and establish whether there was an appropriate.-adrvay,
. L -

which is what they should have done, anc then instituted

resuscitation. ..

Q Was an airway -established?
A Within three ninutes by thc ancsthosiclogist.
Q All"right. that is tho appropriate drug than= «

for a child who sutffers 2 cardiac arrest like Angy did?

(ST PR i T 25 Y. 0L e . Ny . .. -
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\?ell, the == 1 mean; one bas to first of &ll see
whether there's any cardiac rhythm and then, you know, decide
on what the type of rhytho IS. If£ its atrial =~ I mean if
it's ventricular fibrillation, one would probtbly shock the
child first and then replace with bicarbonate, with
Epinephrine, with other cardiac support nedicincs.

o Okay. Wouwld that -~- would you want to do that
immediately In a situation like Ehis?

A No. VYou first establish == try to find out what
the problem is, establish the airwey, get that stzbilized and
and give the appropriate medications.

Q Okey. Well, that"s what | an trying to find out.
You establish the airzvay and be sure you've got a patent
airvay?

A Right. Tzt was aone in three ninltes. I dorn't
know of anytime that it could have been done ény quicker,

Q All right. andé during that tine, "I 4G&55 the

hcnrt was king massaged?

A Well -~

Q CPx was being <done; IS that right?

A I con't know that.

Q Well, shouldn't it have been done?

A Well, no. I mean, it depends on whether they fc.“.’i:'

S TR
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that there was a pulse. obviously tiey telt thcre was a

pulse at that time.

Q Well, was there a pulse at that time?

A Well, you know, | assume there was.

Q Is thet consistent with a cardiac arrest?

A Well, it can = certainly after the baby comes back

end after the baby 1S ctinulated, certainly you can bave the

-

pulse cone back.

Q Well, ciid this baby cone back immediately insofar
as its heart activity?

A Accordins to tne EKG tracings the child had a sign
wave then came back with cardiac complezecs with elevated
I-waves .

Q ALl right. well, how long was the child actually

_ ) b
INn cardiac arrest?

A I don't know that, I don't; think amybody knows *
that.

- - ."
Q Ail right. what drugs would you want to
acninister irmediately? | " e

MR. BOLIZS: BHe didn't say he'd administer ary
drugs immecdiately.
MR. CULNINGEAN:

Y.
Q Rll richt. ould you not adninister any drugs

124
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innediately?

A As | told you, my -- the way most people approach
a cardiopulmonary arrest is to, one, determine 0S best they
can quickly what's occurred, establisch the airway, establish‘

an Iv, give bicarbonate, because there's almost invariably

acidosis.
Q This child has an Iv in already?
A Right, That's what I'm saying. But that's =- yoy

asked me the sequence, and the hypothetical sequence iS == .

Q And the sequence it establish an ainwvay?
A Right,
Q And if you've got an IV in, wiat do you do next

aZter you"ve established an airvay?

A Then you give what medications you think are
appropriate based on the cardiac rhythn Or based on the
clinical assesenent.

Q Okay. Do you want to do that as quick as you can32
A well, | mean, as quick as it"s certainly feasibiy 7
possible In 2 hospital. .

Q Okay. Now, I-teke it from yocr testimomy that you
have never been of the cpinion that Andy aspircted Or =~

A No.

Excuse me. Let ne rephrase that.
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~was askea directly, I night not nave expressed that in thac

You have never hen of tne opinion that aspiration
caused the cardiac arrest?
A That' s correct.
Q Okay. Did you have occasion dcring the follow-up

care of Andy to hzve nunerous conversationswith Nr. Binkle?

A Yes,

Q Did you know lir. and firs. Einkle to be extremely
concerned about what had caused andy's cardiac arrest and
subseguent brain damage?

A Yes.

0 Did you ever tcll hiz tiat inyour epinion it was

a metabolic abnormality of electrolytes?

Q vell, certainly if you had the opi’nion at that:
tine that that was the cause you would have told the parents,
wouldn't you?

A | may =- usually, ycu knew, you let the prinary

care physicians take care of their patients. And unless I .. e«

tern.

Q vell, did you ever express that opinion to the
. ..

primary care physician?
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A I expressed the opinion chat the child bad a
occurred. YNow, whether I used netabolic abnormality or ... .»
electrolyte disturbance or what hava you, I don't know. .I :

mean, I can't tell you. I nean, that's siXxyears ago. -,

Q You don't knoew whether you told told the trea'lt.iri‘.g
physicians? - el
A I do know thzt we had ciscussions about vhat .the
cause was. And my opinion has not changed. N

Q Okay. Kow, YOU said yoU hadn't talked to amy

other attorneys other than nr. dusffy and tir. Leach and Hr.
Holaes. Do you recall ==
A No == well, excuse aec.

Q == having a meeting at your ofzice with Mr. Gordon
|

Tabor ané llr. Albert Copeland?

A ves, | do recall.

And with another attorney?

o p—

A Yes.,
Q And Go you recall having a aiscussion et that
pneeting about the speciffc-subject of what had caused Andy's
cardiac arrest?
A llo, I don't recall the subctzance of that

* »
vvvvvv

comersatcion.

- et m
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Q You don't recall amything about the substance of
it?
A W talked — 1 think thcy asked ne about his . ..

condition at that tine.

Q 8ir?

A I think he asked me about his condition af -t.hat"‘,‘;l
time and, you know, what his prognosis vas and so forth. You
lam~,this was done over at the University of South Aleabana.
| wo remenber that now. And I aidn't ~- you know, I wasn't
trying to not tell you that. I just didn't recall.

¢ &11 right. And you don't have any recollection of
any discussion at that neeting about what had caused Ancdy's
cardiac errest?

A You know, I don't recall what I said, no.

Q Okay. All right. Did you state ai: that meeting
that in vour opinion one of the probuble causes was

aspiration of barium?

-

A Lo, I don't think I wowld have suid that.
Q All right. Did you state at that nceting that
there were gaps in the patient g chart surrounding the bariun

swallow and upser Gl scries as well as the veious cutdown
procedure?

A Again, | told you I can't remember %he substance
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of the conversation. _
Q .Okzy. Didyou tell him that you did not know .'if»t_'.,'.
the child's stamach had been enptied following the radiology”
procedure, which is standard procedure?
A No, I wouldn't have used that term.

Q All rignt. Did you tell then that, Inyour .:'.:
opinion, the nost probable cause of the cardiac crrest was
aspiration of barium? ) -

; Ho.

( Did you tell them that you could rnot rule out
acpiration by reading the i~-rzy reports?

A Arc you reading from a swmnary OF the aiscussion?

Because I'Ve never seen that,

Q I'n asking you a qucction.
A Is that what you are reading fron?
Q I'm asking you a question. .
A o. | told you | don't remember whdt I discucsed

. ——
with theno.
Q Did you tell them that you could not rule out

acpiration by reading the x-ray reports because the first two
f£ilne were overe:posed and the rcports indicave they were
difficult to read?

A Ho, I wouldn't have said thst.
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Q All right, sir. It there anything else you
remember about that conversation?

A It vas a long tine ago. No.

Q All right, eir. Is there anmy reason you would
hzvc bad at that nceting not to tell exactly what you thought
about the casg?

A No.. I nean, I have no reason to tcll anything any
differently at anytime, . ' '
Q Ail right. And back in 1579, your recollection Of,‘
the zacts and details about this case was a lot better than
it 1S now, disn't it?

A Sone of them. But | can't hela accountable for
things that 1 don"t review and approve, you knou, Of my
coriverczations.

Q liow, the electrolyte imbalauce tna; existed in
Andy, would thcre, inyour opinion, havc been any changes in'
hic laboratery reports if further tests had been AOne'behvecn

- W

the tine of admission and the tine he arresteg?

A | suppose that IS -- yeah, that's possible. S
Q What would you expect to have secrn change?
A | vowdn't have expected anything to change. I'n

saying =- yod asied ne if it was possible that tiere would ...

rave been sone changes.

LR
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Q All right. Weall, I'm asking you now, would you
have expected to see any changes?

A No, not if there wasn't any further esccssive
voniting, if there wasn"t any excessive fluid loss, weight

loss, anything that changed, which obviously didn't.

Q Okay. All right.
A So I wouldn®"t e:xpect any changes.
Q So you would expect his lab picture, then, to be

the same at the tine of the arrest imnecdiately bufore as it
was 0ONn admission?

A .I woulda have anticipated that that would have been:
the caze., But that's not the way medicine occurs. Things
change. -

Q Are you telling me you would expect t0 See changes:
CI you weoulan'te? f

A No, | said that | would not anticipate it. I'm -
saying that doesn't always happen, though. -

Q ALl right. Hell, let ne rephrase the question

then.

| wvant you to-assume that all of tuwe lab tests
that were performed on admiscion ==
A Again, this cace, we're talking about?

Q Right.

i3l
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— were performed ten ninutcs bcforc aAnay had a

cardiac arrest, What findings would you espect to have seen

on those lab reports?

A t1ell, | wondd ==

MR. BOLNIES: Just a ninute, I object to the

question, because I don®t think it's been established

that the lab tests were periormed on adnission or at the

tine or' admission. -
IR, CONNINGEAIl: Well, let's call L en the

ac‘hi:iting lab teosts, whenever thcy were performed.

MR. HOLIES: In fact, | think they carry the

tine of 2:00 o'clock, 2:00 sometiing.

IiR. NIIINGEAlL:

0 Do you know which ones I'm talking about, the ones

1
thar you referred to?

A Talking ebout the aénitting laboratory data.
Right.

A Vhether 1t was done at 11:25 or 2:00 p.m.

Q Is irrelevant to my question., Iy question is,

ascume that it had been done £ive or ten minutes before he

arrested. 1hat, if anything, would you hcvec erpected to se

change between the previous ones and __

A Do vou mean looking at that prospectively before

..

e

Lo v

\-‘\ »
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the want or now?
R JHou,

A Okay. Yeah. I mean, now, knowing that the

child had a cardiac arrest, knowing vhat hio potassium vas .
afterward and knowing that he received that mount of
bicarbonate, then yes I woulci have said that maybe the ;...
potassium was higher than 1t was.on agiission. But there's

no way to anticipate thzt. Thcre would be no way to do that.

Q I'm not asking abour anticipation, okay?

A Well, it'c part o the way you treat pafiénts, Hr.
Cunningham, _

Q But that's not what I an asking you,

A Yes, you are. You're asking me to interpret --

Q No, I'm not.

A == a set of data and give vou an oioinion. I have

to do it the way | treat patients.

0 Well, hew about answering ny qucsffon, okay? And
the question is, if that had been done f£ive Or ten minutes ]
before the arrest, tell me what differences you would expect

to have ccen between the 'test done then and the test done on

acnission.
<

A Giver the seqguence o: events in retrospect anci not
f{&,
prospectively =-

Y L .
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) In retrospect.

\ Okay. And looking at it new, fron knowing the
:hild had a cardiac arrest — ...

) Right.

4 = thenyes, 1 aqtioipate I nmean, | would have.
axpected, us it was in the Iébbratory findings, that the
sotassium was elevated after 9~Eertain mount of bicarbonate.
Again, not knowing that =~ and n;} expecting that that should
occur. o -

2 All right. If tests had been wone ten or fifteen
minutes before and if, hbypothetically, you had found this
increased potassium, what, 1If anything, wouwld you have done?
2 Depends on what the level of the potassium was,

Q All right. Well, what do you expect tue level.

wouid have been 1f you had done the test?

A I don't know.
Q Don‘t have any idea? -7
A 10,
Q What would you consider to be elevated to the

-
extent that it would cause you grcnt concern? ‘
A Anything in excess of fivc point five, fivc point
seven, -

w0
Q A1l right. Well, lec's assume it was five point

- . ‘e []
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1 seven ten ninutes before the arrest. what, if anything,
2 || would you have done? e
3 A . Now, We"re ascuning hypothetically all of"this
4 occurred? RERUREE
5 Q Absolutely. e
6 A Okay. | " S
7 Q absolutely. ... _; |
a A Well I might have sai;l, look, the childhas
. 9
© 10
11 normal, then 1 nlght have szid, let's zepeat it. B-ecausc in
) 12 szmell infants, you can sometimes have hmoly ed blood sanples
13 and the potassium is falsely elevated. .....
14 So instead of treating the labora:o:y test, 1
) 15 would then repeat i1t since I was assured the child was In no
16 particular distress. IF, in fact, the Ez’c';'r'e'v'ealed that the ™~
17 child was suffering from hyperkalemia, and r?ape?ETaborahozy
18 o -
19 would treat that in an appropriate manner; one by giving .. iy
20 bicarbonate, insulin, glucose, etcetera,
21 || © a1l right. You used tile tern hyperkalemia; is
22 that right? ~
23 A Yes. e
A 135
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Q What numbers in this child would indicate he was
hyperkalemic? BEEEE

A . At what time?

Q A.t énytime.

A

Well; the post potassium —— the post arrest

potassimm was five point three.

Q

A
Q

Okay. Is that byperkalemic?

That's above the nornal limits.

A

Okay. Now when, inyour opirnion, &id he becone

hyperkalemic?

A I-aon't know of any way to tcli you that.

o] Well, was ==

A | mean, in retfospect ==

Q ~~ it bcfore he arrested?

A flell, it nay well have been. Tnat,ié Q.” |
probability. o

Q Okay. ”__‘

A But that is not necessarily what occurred. _
Q okay. Well when, in your opinion, did he probably

becone hyperkalemic?

A Probably shortly before the arrest.” 1low, wbat

that level 1s for every indivicual is differernt. | mean, yol

could have a potassiun of six point: eight an6 not have any
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symptoms. Sone individuals of five point five can have a

cardiac arrhythaia. Wwe don't know What that is. You have to

assess the total Clinical S|tuat|on

-

Q Was he hyper}'alemic on admission?

A llo. K

e was he hyperhalemic an hour after acmission?
A Well, I'd have to Iook when this second set of -

-
BTN

electrolytes were drawn.”

Q Was he hyperkalenic 'at3:00 p.m.?
A On the day?
Q _Yes.
A No. There were no laboratory tests de”
Q Well, inyour opinion, was he hyperhalenmic 'at 3:00
P.m. )
A | con't kot7 how to answer that. ’
Q ¥Well, he arrested at what tine? ) i :
A At 4 :20. L
o
0 A1} right. &nd you have no ozinion whether or not

he would have been hyperkalemic at 3:00 p.n.?

A Well, if he was, he wasn't manifesting any
symptons, whi'cn would ==

Q et isn't the question.

A Yes, it is.

tm

1N
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Q Yo, it isn't. It's not the qucstion I'n asking
you. I'm not asking whether he manifested symptoms or .
whether amybody knew it,

A But | have to answer the questions the way ‘I want,

not the way you want,

oom T

Q Well, you tell me whether or not, in your oplnlon

he was hvperkalemic at 3:00 p.x.

A ! saigpo.

Q No. All right, Was he. hyperkalemic at 3:30 p.3.
A Excuse me. Let me correct that. 1 said I aon't
know « o '

Q You dolr.l't know. Was he hyperkalenmic at 3:30 p.nz.
A I don't know. a

Q was he myperkalemic at 4:00 o"clock? -:f'”

A I don't how. "éi?

0 Was he hyperkalemic at 4:15? S

A Acain, I don't know. =

Q Was he hyperkalemic at the tine he a;résted?

A I don't know. BHe was hyperkalemic after be
arrested.

Q Well, inyour opizion, did his nvperkalemia cause

Or cortribute to the arrest?

) i %
A As | have said before, that IS a probability. An

™
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in @y opinion, thet is the most likely probability. But when

it occurred, I cannot tell you. 1 don't have the laboratory
data.
Q ¥ell, certainly you would agrce that it would

occur before the arrest i1f it caused the arrest, wouldn't

you?

A I said | -= yes, I

Q You agree with that?

A I did say that. -

Q Okzy. All right. And your statcnent @S that you

don"t #kneor when before the arrest?

A Ho.

Q In that right?"

2 That's correct.

Q And you~don"t know the degree to W‘hiCh he beccane

hyperkalenic before the arrest; IS that: correct? -

A I don't know bow to tell that.

—’-
Q Is there treatment available for infants who arc’
hyperkalenic? L
their problen IS, whether they are symptcmatic. Sone
children are chronically hyperkalenmic,

a+J .

Is there treztzent available for

Q All righet.
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children who hzvc pyloric stenosis with hyperkalemia who are

about four to six weeks of age? 1Is there any way to treat

it?

A If it is synptomatic, yes.

3 All right. How do you treat it?

A I"ve alrecadgy said that.

Q well, tell ne again. I forgot. How do you treat
it? ]

A You can either give a substance called Rayexzalate,

which takes a little while t0 work. You can give other

[ 41

ubstances Such as bicarborate, glucose, insulin.

o

All right, what's the rfastest way to take care of

hyperkalemia?

A Certainly by intravenous medications of vhichever

t
you choose.

Q Okay. I you havc a child under these sane

circumstances | just described who IS byperkalenfT and you

A
adninister the proper medication, how long would you expect ™

it to take to correct the condition? .
A IC depends on .the degree and depends on the other
situation, and =— I mean on other factors. It nay take, you

know, twenty minutes, it may cake thirty pinutes, it nay take

Lo

two hours.

N
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2 Okay. &nd IS it a matter of pucting the
medication into the Iv and thcn into the child; is that all

it involves?

A Yes.

Q Okay. Eave you ever treated children who were
hyperkalemic?

A Yes, I have.

Q Okay. And how ac you deternine whether or not thee

condition 1s being corrected? Do you do further blood

studies?

h And you fellow the patient clinically.

Q Okay. MNow, have any of the patients that you ha
treated for hyperkalenia exhibited any signs and symptonc?
A Some have, sene have not.

Q Al right. ’

A As I said, you know, there have been a large
number of children that arc hyoerkalemic withouT a&my
gymptans,

Q Are there any signs and synmptoms for byperkalenmi

described in the nedical “literature?

A Certainly, there are neny.
0 rre there any classic signs and symptoms?
A Usually they will have an abnornal EXG.

vee
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1 Q All right.
’ 2 A They nay be in congestive hsart failure. They nay,
3 be in renal failure. They may have an infection. fhey may -
4 have muscle dipease. They may have a whcle host of symptoms;.
5 Q Did this child have any of those?
6 A BO .
7 ” Q A1) right. Now, what was his potassium
8 imnediately after the arrest? )
9 h I believe it was five point three.
10 Q Okay. And does that mean that Ut the tine that
. 11 test was do-ne that he wac hyverkalemic?
) 12 A That means hc wac slightly nyperkalemic, But this
13 is after receiving a large amount of intravenous medications.,
14 So | don't knowr what i1t was bcfore. and it may not have evem
15 becn that high. '
16 But, you know, in a caild that has been voniting "%
: 17 that nas pyloric stenosis it nay be that, you know, five
18 point five or five point four uzy be enough to trigger a -
19 cardiac arrest. .
20 Q All right. Well, do you have amy literature whicn
21 supports the propsition that £ive point two or fivec poinc
. 22 three is enod-gh to trigger a cardiac arrest?
~ 2 | A I think in the given == not  a single isolated ™
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1 event. Again, you want to isolate single characteristic
:i: 2 findings. -You don't practice mediecine that way. You have to
o 3 practice it with a constellation.
4 Q I didn't ask you about practicing medicine, |
5 asked you whether or notr there are any textbooks that say
6 that.
7 | A You asked me, in my opinion, how we assess certain
8 laboratory values. At least that"s what | assume you're
9 say ing. -
10 Q No. I'm asking you just what I asked you, whether
- 11 Oor not there are any texto that indicate that five point two
o 12 is Going to result in a cardiac arrest in an infant?
13 A The texts indicate that electrolytes that are out

14 of the range of normal have the potential c£ causing
15 problens. ‘
16 Q tiexl, | know. Bur: there are all kinds of problems
: 17 aren't there? That"s not a very specific term.” &nd you like
P

18 to be specific, right?

19 ;.3 U.rl-'huh‘ < Aoty
20 Q Therc are all “kinds of problems that are not ac
21 baa as a cardiac arrest; correct?

22 A Yes,

N 23 Q All right., Well, do any cof these texts talk about
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| .
1 fdve point two procducing a cardiac arrest In an infant?
2 A I'n sure they do.
.3 2 Okay, Which ones?
4 A I don't know.
5 1 All right. MNow, you say == was it five four afterx:
6 the arrest?
7 Five point three.
8 Five point thrcc. Al.{ right. And what is the
9 range Of values for normal? -
10 A Well, let's get the lobile Infirmary laboratory
11 sheet, because it's for cach laboratory. &ané | believe five
12 point ene IS the upper lirits of normal.
13 Q Eow about the lower limits?
14 . MR. DUFFY: MNormals are on the back, and 1
15 don't they xzeroxed the back. '
16 A llo, they're on the front. et
17 “ MR. INIFFY: fheow are? - T
18 A Wait just a ninutc. 1t"s three point six, | T
i9 believe, but == let ne correct that. fThree point six to five
20 point one.
21 II HR. CUOUNINIGEAM:
22 0 Ar-l;j Andy's arter the arrect ~ ~ fdve point three;
23 correct?
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):} Correct.

-And what tine was that?
A We'll have to find the laboratory sheet. |1 can"t
renenber all of those details. Unless yocr copy 1IN your
records has the time —— it's covered over by this, so I don't
know what time that was.
Q Okay. well, | don't know either. twowld you
expact sonebody to have done som; lab studies fairly rapidly
after he arrested? .
h Yes.
Q All rignt. It's five point three. MNow, what
nedication was he”given between the tine of tnc arrest and
whenever thig blood study-was done?
A I'11 have to go back to the orders. I don"t

]
renecber all the medicines that he was given.

Q Okay.
A Do you want to do that? -
—.
Q Sure.
A Okay. &A1l right. Reading from lir. Duffy's copy ., |

of the HMobile Infirmary hospital records =~ | wonder where
the resuscitation sheet is. I wonder 1f i{t's in the progress

notec.
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A okay. | think I've got it here.
Q Okay. What medication was given immediately after
the arrest?
A Well, let me first identity £rom where I am
rcading. Do you sec a date on here?
MR, DOPFY: This is the first day.

A This is on == this is, again, reading fron nr.
Duify's copy of the lobile Infirnary records on 2-22-78. And
thin is the nurses notes.

2nd at 4:30, Epincpnrine point three milligrams
intravenously was given. 4:35, sodiun bicarbonate ten c¢c's
was given. The heart rrtc ~ a thicty per BV;. ~ Atropine
point five milligrams was given Iv. The heart rate was

forty. sodium bicarbonate ten cc's given IV. ECpinephrine

1
point four milligrams. Isuprel pint two milligrams. Heart

rate was one ninety.

Eow far do you want nme to keep going?
e, CUNIIDIGHA:
Q That's fine. thich of those medications would yopx‘
expect to have an effect .on the potaseiun level?
A The soditn bicarbonzte.
Q Afi right. 1ilow, the ten ce's == I think a tocal

Si, =

of, what, twenty cc's was given?

R
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A That"s up until 5:30.

Q -All right, Em, how nuch of an increcase would you
expect to see in the potassium level by the aiministration of
that?

A I don't kanow. It"s just variable, lir. Cunningham.

I don"t know whether 1 can tell you that.

0 Well, you don"t have any iaea?

A No.

Q Dut YOU would expect to sec it increase?

a Hore than likely. But that wmay not be the case.

Q weis, more than likely it would increase, wouldn't
it?

A Yeah. But I'm saying, you knew, I don't know.

Q well, 1T the potassium level increcased by virtue

\ o
of the adniniztration of the sodium bicarb after the arrest,

wolWlan't that indicate to you that his potassimm level before

the arrest \IPS within normal limits?

A That'z asswming, you know, that the blood was not-‘
hemolyzed. There arc a number Of factors involved, okay?

So, you how, i don't know how to specifically ansver that.

I wvould have to say that yes, in =- most likely it was

higher. Bow ';1uch higner, | don't ha?. It cay not have been

, X
any higher.
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2 Okay. All right.
N And 4{f it wacn't any higher, then we're talking

ibout mechanism number two INn the causc of the cardiac arrest.

2 211 right. And mechanism nunbcr two IS what?
A Is a braidycardie t vasovagzl response.
2 All right. You wowldn't expect to have a child -

shoge potassiun was Within normal limics to suffer a cardiac
arrest from hyperkalemia, would you?
A No, I would not expect that.
Q All right. And don't the £accs in this case
indicate th.at Ancy's potassium before the arrest was within
nornal limits?

That's correct.’

A

Q All right.
A But that was done at 2:00 o'clock.
Q

Al right., Well, 1 thought you zaid earlier you

don't pa~,;whether it woad change Of not betueen ——

a tell, 1 «id. But | mean, it may well.bé higher. '
I'm just saying that was the level at 2:00 o'clock. We don't
know what the lwei was between 2:00 ana 4:20.

Q All right. So you say it night have gotten higher

before the arresc?

A It nzy have, yes.

. L 148
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2 All right, well, then, if you gave the codium
bicarb twenty ec's, what would you expect to see IF it were

higher than five point three?

A What do you expect the see in terns of what?
Q It would go down, wouldn't 1t?
A Well, but it may have been five point six and gone

down to five point three.

Q All right. No way to know thag, though, 1S there?
A No.
Q Now, 1S thcrc anything in the literature thzt you

are fanildiar with whicn says that you can expect an infant to
have a cardiac arrest with a nornal potasciun level fron
kyperlialemia?

A Certainly 1 thin!: anybody can have a cardiac
arrest at anytine. | wmean, if you have an anonalous coronary
artery you don't have to have =~

Q Well, I @idn't state my question clearly: I'nm
talking about a cardiac arrest produced by hyperkalemia.

A No. I mean, | think if it's due to byperitalenia,
you have to be hyperkalemic,

Q Okay. And you don't lknoy 4f this child was
lyperkalenic 'Or not, do you?

A We == do you ncan before the arrest?

v4
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1 Q Before the arrest.
_ 2 A No. The level was five point one.
3 Q Okay. AIl right. Now, your second probable cause
4 vas a vagovasal (SIC) response?
s |7 .
6 Q Vasovagal?
7 | A That"s correct.
8 Q “F\:e_sulting In teverc prolongec bradycardia
9 resul;:ing In cardiac arrest; IS that right?
— | — —
10 A — Correct.
.- 11 Q ﬁ—fight. Now, define for ne severe prolonged-
i 12 bracycardia.
13 A Hell, amything longer than thirty secends,
14 Q -Anything longer than thirty seconds =
15 A Yes. ’
16 Q -—- 1S severe prolonged bradycardia? Y
: 17 A 1557
18 Q \bat is bra&-cardia? al
19 A Decrease in heart rate belos eighty.
20 Q Below eighty?~ -
21 A In this size --
_ 22 Q S:c;sevcnty—nine would be bradycardia, right?
~ - B | A In this sized infant, yes. o
N . A Sk 10
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Q Seventy—-nine would be bradycardia; is that
correct?

A That would not bradycardia. That's not severe
bradycardia.

Q Well ~-

A Beloy forty would be severe bradycardia.

Q ) Below forty. Okay. Well, ic it your opinion that

this child hed severe prolonged bradycardia, that is, below

forty?

A (Vitness nods head afrfirmatively).

Q All right. Prolonged for hew long?

A You };nc_m, I don't knewr. I'm caying that is =~
Q Well, under your definition =~ vhat did you say,

thiregy seconds?

R The heart: rate at 4:50 was thirty. ' That's aster

medication. So I'd have to assume that the heart rate was -

less than that at the time the resuscitation was ETCArted.

o Wlell, if he had a enrdiac arrest it cert=inlvy -

would hzvc been less than that, wowlan't it?

A Well, maybe. « -

Q | mean, it wouldn't be =-

A But I mean, you know, Yyou can Start ancg have the
o

heart at a == you know, ten, twenty, thirty.

¥
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Q Yeah. Okay. But at ary rate, minus Zorty you
contiacr severe bradycardia?

A In thio child at this age, yes.

Q Okay. And you say prolonged to you means thirty
seconds Or longer?

A We're again using gencrzl terns.  You know, |

don't want to be held, you know, tO toval specifics. Yes.

Q Well, 1 wean,” it was your teru, not nine.

A | understand. I'm saying that.

Q So tnirty seconds oOr --

A I'n just clarigfying it.

Q __~~ longer is prolonged to you?

A Yes.

Q Now, il;i—c_D:dcr to recach a state of severe prolonged

' o
bradycardia, wouldn't you expect to child to sufier sonc
other kind of bradycardia?

2 I aon't know what ocher kind of bradycardia you're
| w—
talking about.

o] well, 1S there mil}i t o moderate?
A 17ell, YOU know, -amything decreasing fron a beart

rrtc that's appropriate for the condition at the time down to [

*

o AJ:l right.

-“".’
A == levels which wowlu comprorise caruiac function
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would be a -- you know, a aecrease f£rom nornal.

Q A1l right. And you used anything below eighty as

bradgycardia?

A Depending, again == 1 told you ONn tae elinical =~
0 In an infant like this.

A well, in an infant with certzin ocher problens.

Q Okay. MNow, you wouldn't expcct it to just drop

from ecighty to forty like that, would you?

A Well, it depends. If it goes into heart block,
you will.

Q ell, how about in this case?

A Weil, | mean, that may well have been what
happened, )

Q Well, with a vascvagal respoase resulting in

severe Pro onged bradycardia, you wouldn't ex%éct to it to
drop just f£rom eighty tOo forty, would you?

a Wait a minute. But you're going = you know,
you've got to tell ne what you are relferring to, mechanisn
mumber two, Or whether == what coulé occur in this ehiid.
The child could certainly c&evelop mild bradycardia then go

into heart block in a nattcr of secondc.

Q Well, is thtt your opinion about what happened iIn

this case?

¥
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3 It could ha-re bar I told you thrt it's number
sne, nmber two and nunbcr taree. They are not totally

exclusive of each other.

2 Well, I'zm on nmbcr two now.

A That's not totally exclusive of going into heart
plock.

Q Okay. Well, what I aw thying te find eut now 1s,,

though, thio prolonged — =evecre prolonged bradycarédia, would

that be preceded by amy changes an heart rate?

A Well, yes. | nmean, obviously ==
Q Okay.
A == to go from a rate, you knws, which is

appropriate for a child with a particular condition doun to

vhat wve would tern bradycardia, yeah. I 'nean, it would have

L]
to decrease.

0 17¢11. 4Ff that. in fact. in whas hannened in this e

case, tell ne over what period of tiuc the heart rate

decrecased to forty?

A | don't know.

Q You don't have any idea?

A Could be thirty seconas, cowld be tuo minutes.
0 Could be ten minutes?

i Possible.

4
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Il

2 Okay. Twenty ninutes?
A -1 think down to a rate or forty would be unlikely

without any symptoms,

Fl;zappened in this_ child, perhaps, you know,

Q Okay, Wwhat symptoms would you expect to see?
A Y\\og 7know, you would expect to sec exactly what

a cardiac arrest,

PR

arching oZ the back, cyanosis.

= -

Q - Well, wait a ainute. Perhape a cardiac arrest
woulan't be a sympton Of It going down to forty, would it?

A Well, 'you know, you can have nave the symptens
that loo:; like a cardiac arrest at thav particular rate.

Q 21 right. I'a wying to find ocut the gymptons yow
woulc expect tO sce as it-went iron eighty down to.t‘orty,

which you characterize as severe,

& Cyanosis,
0 All right.
A Sbortness of breath. Rapid respirations.

o ——————— S

*N - ewle d

'::7 Q

Irritability. _.Thrashing,

aam——— .
et

All right, 1that elze?

O

>

You know, that's ~- you know, I think that's all I~
can think about right now.

AR

Q 411 right. And over what period of time would you

.
< Aa
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1 expcct to see those symptons develop?

2 A Well, it depends on over the period of tine that
3 the bradycardia develops.

4 (¢ Which, In this case, could hzve been five or ten
5 minutes?

6 J| A ¥ell, nO. You know, I'm == you know, not without
7: symptoms. In this case, n0. That's not what occurred,

-8 because we had no symptoms.

3 0 Okay. &nd you conclude because you have == you
10 had no_symptoms, thzt theretore It had to have occurred
T : 11 Iapidly2 - -
) 12 A Rapidly, yes,
13 Q Is that correct?
14 a Yes.
15 Q Eow is it you know that there mmwelno symptons

16 during the ten minute period prior to the arrest?

- 17 A By reading the depositions Of the-parents and the
18 depocitions of the nurces bringing the child back up to the dl
19 roon. YOU know, they noted no == no deviations.
20 Q Woat tine did the nurses bring the child back to

21 the room?

; 29 A Let ne refer to the record. 4:10.

23 Q Okay. What time did tne child arrest?

Ay
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A At 4:20.
Q Okay. MNow, tell me what the records reflect about

the child"s condition as noted by the nurses between 4:10 and

4:207?

A Says returned to the room per crib per !z. Spicer.
N infusing.

o] All right. what do tlic notes recvezl about the

child's condition between 4:10 arllid 4:207

A t7ell, it doesn't reveal tnat there is anything
abnormal. And usually nurses chart abnormal £indings. And
if the child is Line, they don't hzvc to put in therc that

the caild is fine, well and in goeca health.

Q Well, were tlic nurses irn there between 4:10 and
4:20?

. R 1
A if they returncd the child to the roon at 4:10,

then 1 assunc scmebody was in there.

0 From 4:10 to 4:207 =

A t7ell, | don't know uliether they were exactly thcré—“

fron 4:10 to 4:20. p,
Q That's what I-an trying to ask you, Doctor. |

You've got opinions about the case. Do you know iS the
nurses were there?

A No, I don't know if tnesy were there. And I'd

e R 1Y
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have to go back to their depositions to be absolutely

accurate.
Q All sight, #tew, in this list of sips and

symptons OF dropping blood pressure, which would you cxpect
to see first?

A No == dropping what blood pressure?

Q When the presure dropped dcvn to severc, as you

characterized it earlier.

A We're not talking about blooua precsurc.’

0 Heart rztc. E:cuse ne.

B Ohkay.

Q You've listeu cyanosis, shortness of breath, rapid

resirations, irritability and thrashing?

A Right.

¥
Q A1l right. Xor, in what eraer would you expect tc

se¢e those develop?
A I think =
IMR. HOLIZS: Do you mean if they developecd?
IR, COININGHAILL: .
Q He likes to try to help you because he & ==
IR, HOLMES: llo;, I'n ==

IR, CUMNILGHAN:

-
Te,

0 -- worried about whether you can answer it without

158
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1 any help.
2 A -I think I can.
3 Q But I think you're doing fine.
4 ¥R. LOLIES: I think he's going fine, too.
S KR. CUOMKIIIGHAI!:
6 Q So which would you expect to see first?
7 1R, BOLMES: 1 object to the forn of the
8 guestion,
9 A I don't know. Tncy can be any -- they can cone
10 together, be in ary scgucnce.
11 MR, COIMIINGEAM:
12 Q Okay. Now, tcll me how you concluded that this
13 child did not beconc cyanotic berfore 4:207
14 A Well, by the observation of the == you know,
15 nobody -- nobody made any cote to the fact th::t the child was
16 cyariocic. It was only in the nurses observation when they
: 17 entered the room that the caild was glightly cyanotic at ‘L"zat‘
ig time.
19 Q Hobody made amy note that the child was cyanotic?.
20 A The depositions of the parents and the
21 nother-in-lav did not state that the chila vas blue,
_ 22 cyanotic. ) "
"\ 23 0] Hell, there are varying degrees of cyanosis, -
:“- — ool e s 159
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1 aren't these?
2 A Well, 1 think that if somebody bad a cardiac
3 arrest =
4 Q . We're not talking about a cardiac arrest, are we?
5 A Well, 1T somebody had significant cyvanosis enough
6 to be prompting a cardiac arrest, I think that somebody night
7' see 1L
8 Q Vell, we're not to t.m; cardiac arrcst yet,
9 A But you're =- tci minutes.—=
10 Q I'm talking about the period of tinc that you and
- 11 I have been.discusecing, that ten minute period —
12 A Right.
13 Q == when tlic blooa pressurc rnay well have bcen =-
14 or the heart rate may very well have been dropping.
‘ 15 A That's corrcct. '
16 Q Ckay? That"s wlat I am talking aboct. Now, tell
: 17 me how it is you conclude that at no tine ‘during tkat period
18 was this child cyanotic?
19 A Yell, I'm telling you by the observations iz the .
20 dcpositions and chart thet I've read.
21 o) Well, novw, the nurses weren't in there during that
» 22 period, were'-thcy?
— 23 A They were in there at 4:10, "
P—— |
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’ They weren't in therc between 4:10 and 4:207?
\ -The parents in thcrc between 4:10 and 4¢:20.
! Were the nurses in thcrc, according to their
leposition, bctwcen 4:10 and 4:207?
IR. HOLIES: For how long?
HR., CUNNI:GHAlM: &Any period of tine.
i It's my recollection that they were. But I'll

save to go back and veriZy that.

2 It"s your recollection that they vere?
A Pes.
Q X1 right. And so if they were, you would expect

then t0 sce sone o these signe and synptoms?

A If they occurred, yes.

Q Okay. Hos about If they weren™t in therc, now
woulc you expect the parents to diagnosc oho}'tness of breatn?

A Let's clear up something, lr, Cunningham. You

tnowr, again, we're not expecting the parents'to do anything, «

okay? This is a caild that's not expected to have.a cardiac

arrest., Nobody's looking for this chila to have bradycardia.,

Q Right.
A Wiy would == you know, the nurses, 1f that was

expected and everything was reflected, the childa would

have been put in the intecnsive care unit to observe.

- -
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Q Well, now, things =--

A But what youtre == )
Q = happen every éay in the hospital that aren't.... -

expected, don't they?

A That's right. Exactly. Like this, In this case.
Q aAll right. And you look == you check patients for

a reason, don"t; you?

A Well, they were there ten ninutes before the. .
eVCnt- - )
Q All right. Well, I'm asking you whether or not

this patient -developed anmy of those signs and symptams before

he arsested?

A Wot that I can find.
Q Ckay. Ana you conclude thst because there is -

b
absence of any note in the record; 10 that right? .

A ilo. I concluds that because there is no note to

the efZect that that occurred, which is the way most people

——

chart. You chart positive f£indings thc majority of-the tiue,
Q Okay. All right. well, did thio child becone

cyanotic before the arrest?

A Hot as reilected In the chart.
0 Hc did not?

£,
A lio.
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"1 Okay. Did he becone snort of breath?
2 A No.
-3 Q Did he develop a rapid respiratory rate?
4 A No.
5 Q Diu he beconc irritable?
6 A No. .
7 Did he thrasa?
8 A Ho,
9 Q 41 rignt. -
10 A Which mceans that the event occurred acutely.
11 Q Which nezns what?
12 A That the event of the cardiac arrest occurred
13 acutely rather than over a period of tine.
14 Q All right., Or it means that it occurred over a
15 period of time and nobody caught at; correct?
16 A No. I've already stated that if the symptons were
17 there, somebody would have Seen them. And | wowld think that
18 parents in a roon and a child that is irritable, thrasring, “7
19 cyanotic, would have been observed. P
20 Q If the symptons were there, somebody should've
21 seen them?
22 | A né. |1 said -~
23 Q Is that corrccc? ’
NP | I 163
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A -— somebody would have.

Q Oh. Soyou can't --

A You said should have.

Q =-= conceive of the possibility that thy were

there and not seen?

A Oh, 1 think anything 1S possible, tr. Cunningha.
Q A1l right. Okay.

Q Eut we deal the proba—bilities.

Q You don't know, as a matter of fact, whether they

were OF weren't there dcring that period, do you? |
A Okay. I'll try to «o It one more tine.

IR, DOLIES: Uno was there?

LR, CUNUDGBAN: These signc and sfmptocs.
0 You don't know whether they existed lea.ding up to
the arrest or not? ' :
A Okay. I'll try to state It one more tine.
According to the records, the review of the depositions and
the observations, they dia not ezigzt.
0 Okay. I thes did exist, should the impending
cardiac arzest have been-diagnosed?
A May have bccn. Itay have been just sgomething -—-

you know, something totally unrelated. But should've

deserved attention. But again, it didn't exisc., And I
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rssume you're talking hypothetically , because those are

facts thet arc not in evidence, ut least In the charts that.}
have read. s res

3 Okay. But If those Sips ana symptous did exist, -

the child should have had some attention; correct?

Q All right. wbat would you want to do for a child

who began to develop ary of these signs and symptoms in the
context or' this case? o
A Well, you try to f£ind out: wkat's going oONn.

Bow €o you (g0 about doing thac?
A Well, again, you go to the badside, you listen to
the heart, feel the chest, sec whetaer the airway is okay anc
do LERG, 4if that's necessary.
Q All right._
A You know, to try to assess what it is, I mean, it
could be a seizure, it could be anmything. -
Q Yell, bow about if you check the heart rate and
it's down to about £ifty, what would you do?
A Then I would ‘Be ‘concerned that the child is nor
not getting aceguate oxygen —-
Q 211 right.

A - Ar GO0 Arliny ~anes A€ RraduonrAdoa T maoRNn. ia
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gthe child going inco heart block.
o) All right. And what would you do?
A Well, then I would do what's based on the

findings. You have to tcll me exactly whzt you want and 1"l

tell you what | would do.

o) You would treat the child"s bragycardia?

A Mo, | would =

Q Do something to try to restore the heart rate?

A I wvould treat the child*s. clinical condition, one

of which the symptoas is braaycardia.
0 Al rigni. &ané If you did that, you would éo it

with with the hope o avoiding a cardiac arresc, wouldn't

you?
A Yes, Or other thiings.
1
Q Ckay. What was this czild's heart rate at 4:10

wvhen he was brought back to his rooz?

A I don't know. N

Q Is it charted amywiiere in the record? ’
A llet that 1 can find.

0 Isn't heart rate an important vital signin a
child this age under thesa conditions?

h Well, certainly. But again, it depends on how the

we o

orders were written as to hew they should be taken and
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'hether, even if they're not written, then if it dictates byy
:he clinical condition that it ought to be taken, then

someone would do It,

) Well, should gonebod&y have taken this child's

Peart rate?
A Plot i the child's condition daidn't change any.

Why would you want to do it at that particular ttne? .o
Q S0 the only ==

A The only focusing on that.tiuc is in retrospect,
because we know that ten minutes later this child had a

cardiac arrest. put iy you take a hundred patients in the

bospital, why woulci you want to do it?

Q Weli, what was the heart rate at the time of the

cutdown?

A You know, | cion't know. '

Q Well, is thrt a tine you might want to check the’ ==

heart rate? B -
—’

A I == you know, they may well hzve. | don't know

what happened.

Q [ell == 50 YyOU don't know what his heart rate vas
at the cutdown?
A The child had no cymptons, ohkay, of a decreased

heart rete. ,
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p) Well, you ha? that, but yo~dou'tc know what the

heart rate was?

A No. &s I toldyou, | éon't know. It iS not
charted.

Q Ail right. weli, see if£ you can f£inda iIt, if you
will, | - )

A i sait it's not charteaqd.

Q It's not? )

A That's correct, at least that I can £ind in the
chart

Q Well, was it charted inmediately before the

cutdown was done?

A Woat do you mean by immediately?

Q ¥ell, within tnirty minutes?

A It was charted 2t 11:25, !

Q All right. Vhen vas it charted after 113252 R
A It wasn't. B

Q Is there any reacorn not to chart a heart rate on T
an infant who"s bhaving a cutuown =- p
A I den't =~ - |
) == in his condition IN the hospital?

A That's dictated by the -~ you know, the orderd anc

the physicians and so forth. GSometipes it's not necessary.

L N
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[£ the child, according to the physician whe's in attendance:
ind the nurses, is’stable and having no problem.
2 So a physician orders haw often the heart rate

should be checked?

A That"s correct.
2 wWhat do the orders In this case reveal insofar as;

checling the heart rate? -

a Okay. 1I'll have to refer to the records, if | cam
£ind then.

(Pause)
2 Okay. Reading from the adnitting orders on

8-28-78, and there are =~ there is no specitic request for
vital signs. 8owever, nost phycicians, if 1t's not

requested, either t.i.d. or g.i.dv

Q What docs t.i.d. mean?

A Three tiaes a day or four times a day. R
¢ that about g.4i.48?7 | - T

A Four tines a day. -
Q Do you know which one was done on this child?

A No. | mean, we only had five hours, co | den't

know. It obvicusly was changed after that.

0 Okay. uhat IS a vasovagal response?

A Thac's when the inpulses from the vagus nerve go

. .- . .
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to the neart and reduce the heart rate.

Q Inpulses from the vagus ne'rve go to the heart?

A Oh-hnh.

o) What causes thcn to go there?

A Well, | mean, that's the innervation to the heart

fron the brain.

Q tiell, does the vasovagal ncrvc alwayc innervate
tha heart?

A In nost of us, yes.

Q Ckay. Well, wizy would it cauvse a reduced heart
rate?

A 17ell, because tnat's what happens phvsioclogically

if you get excescive impulses from the vagus.

Q Okay. Well, when you say a vasovagal response, is
t

it your testimonmy, then, tihat Andvy had excessive impulses

running £rom his brain to nis hearzt through his vasovagal

nerve?
. . —
A IT that's what happoned to hin, yes.
Q Okay. Mow, how co you know that?
‘A What do you mean how do | know i1t?
Q Bar ao you knew he had excessive impulses going

between his brain and his hezrt throughn his vasovagal nerve?

e Because that's the nechanisp in which vasovagal

W
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effects occur. And if that's what happened, that's what

occurred. Kow, there are many cause Of a vasovagal

response,

0O Well. what ranaeaad hia vacrnoezral racrnanen?

A I don't know.

Q What caused hinm to have impulses going between his.A

brain =~ his heart through hiS wasovagal nerve that caused
the heart rate to be reduced?

A It could be any one of a number 04 things. |
nean, it could be reflux, you knos, where food can just go up
and down the esophagus. It can be sticnlation. It can be
pressing on the neck.

Q Can it be choking?

A Only after significant hypoxiz ensues. But if.
that occurs, you would have sounds that are made. You would
have noises.

Q So it could be choking?
A ¥ell, NO. But you'd hzve symptoms with the
choking. Okay3

Q All right. &nd could it bc laryngospamm?

A Yes. But again, one has symptems Of stridor. gy
have other tﬁ}ngs that go 2long with that.

Q A1l right. Eo you can have laryngespasm that
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—_—T
1! results IN a vasovagal respomse Which causes e reuuccd heart®
22 rate?
: 33 A Yeah. But you have to have the clinical picture?
44 3f laryngospasn.
.5 2 Well, now, YOU don't always have to have a perfedgt
6% slinical picture for you to bhave laryngospasm, do you?
77’ A But you have to have scucihing.
g8 2 You have to have sonething?
99 A Yeah.
1® o . Like whst?
- 12 A Well, you have to have either a noise, stridor. 1%
) 122 mean, you have to heve something that would go along with
13 laryngogoasm. \
14% Q Did the childé have arything that goes along Wii-hL }
) 15° laryngospasm? . !
165 A ot that I can find. /
—
: 1'1"7 Q Nothing? T
18 A Nothing. =
199 Q Okay. Do you know wly about three doctors thar v
20 trcated him diagnosed the problen ac 1aryn.gospasm? ”
21 4 Yiell, I would —- can give you some reasons wiy I
22 Fhinl #hat AeAnrrad  Rarancs T think fn ame mibnabdan a0 din
e
- 23 nedicine, one enters into a dizXerentjal diagnosis. And go'ii"
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consider a lot of possibilities. and at the tine you do
that, you write those down, to be perfectly honest.

But that wasn't the case. And after they go back
and have the tine to reflect, as we have over siz years, it

Is not a possibility,

Q All right, What else can cause this vasovagal
responsc? T
A In -- usually increased intrathoracic pressure,

decreasing VENOUS return. -

Q A1l right. what else?

h I'm sure there are otkcr cavses. | just can't
think of them right now.

Q . All right. Do I uaderstand your testimony to be
thzt you don't knew if he had a vasovagal response that
caused the bradycardia? ’

A Iy testimony is that given this clinical
situation, given the findings that are recorded in the chart
and given the subzeguent sequence Of events, I think that tl:'e’.
two or three possibilities thzt 1 have listed are the
probabilities that were active in the problem that this chkild
had.

It's getting to be about 12:00. I need to take a

break or ==

-

_.‘,

-
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IR, CUmMINIGHAII: " Ve can talie 2 break. That's

1 J ' |

2 fine. Come back af -- yhat time y'a2ll want to come

3 I back?

4 (Off the recoerd discussion)

5 IJ | H {Lunch Break)

6 IR, CUOMWMIINGEAl:

T i @ Dr. chalhub, what is your opinion os' the cause of -
a tlic vasovagal response resulting in severe prolonged

9 bradycardia, which is iten nuaber two on your list of

10 probabilities?

11 A Well, you know, as I‘ve already said, it could be,
12 you know, certainly a nwmber ¢f things that caused this

13 particular event.
14 In this child it mav well have been reflux, it may

) 35 well havc been ezcessive stimulation, it may \'Nell have been

16 just the == you knou, the condition of the child. But more
17 than likely, possibly esophagexl reflux.

18 Q Esophageal reiflux? -
19 A Ycs.

20 0 That is that?--

21 A That"s where contents of the stomach just go up a
22 short way in -the esorhagus and stinmulartes the vagus Nerve.

23 Q Okay. How high up in the esophagus? -
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1 A Hell, I mean, it has to be certainly below the
2 pouth and the throat because there was no vemitus.
: 3 3 Okay. .Wcll, how high up do you have to have
4 esophageal reflux in order to get this vasovagal rcsponoc?
3 | A It can be -- you know, it can be just right at the
6 GE junction.
7 0 Okay. So when you say esophageal reflux, what IS
8 the diffcerence between that and voniting?
9 A Viell, many people can have reflusx coning fron the
10 stonach up into the esophagus. If it doesn't cone out the
- 11 |, mouth, It's notl vemiting.
12 Q All right., SO the dirfiference is aow far up it
13 goes up the digestive tract?
14 A That's correct.
15 Q So you think it nay have bewvn esopkluageal reflux
16 vhich etinuiated the vasovagal ncrvc? -
17 A Yes, that IS a probability. - T
18 Q Okay. INiow, where IS the vasovagal nerve locted? “7
) 19 A Well, the vagus comes from the brainstem, the

20 tenth cranial nerve. And it has nultiple pathways and gocs

21 to multiple organs. .
22 Q all right;. well, vhich onc of the multiple
e 23 pathvays was stinulated in this case?
ey I | ' 175
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1 Just the esophagus.-
2 | All right.
3 \ And then there are impulses that go back up into
4 the brain, an;j then it comeg back down to the nerves that go
5 | o0 the heart causing the bradycardia.
& 2 Okay. And | guecs this IS a docunented condition
7 | in the nedical literature? -
3 A Yes.
9 2 Okay. Now, pany people have esophageal reflux
1@ without having their vasovagal nerve stimulated to the point -
- 11 that it causes bradycaréia and cardiac arrest; is that
i 12 carrect?
13 A That"s corrcct.
is Q WUhy, In Andy Binkle's case, éid his esophageal
) 15 reflux cause bradycardia and cardiac arrest? '
16 A I dorn't think anybody can tell you that, nur.
: 17 Cunningham. It's the same thing with a whole H6ST 6% ~~ jn

18 other diseases, why everybody cocsn't have the sane station, |
1% why children who get viruses get encephalitis versus childre
20 who don't get encephalitis with tiic same virus. I don't
2L know. There's a certain hoot receponse that®™s unpredictable.
e Q BOv nany ethekwise healthy childoen. have you

T~ 23 treated who had esophageal refluz which caused stimulation :f

S — ;
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the vasovagal nerve to the point that they had a cardiac

arrest?

Prloric stenosis with metabolic aberrations, and — if you

" are roterring to this particular sitvation. A child that’s

But that's not usually the children that we see

that have problens.

Q Okay. Let ne -

A They may not have amy other medical problens.

Q ALl right.

A But if thcy cone in with GC refluw, then that may

be their problem, that may be their only problem. It’s
especially freguent in newborns,

Q &%) right. Well, hew many have yo:J seen vbo had
pyloric stencsic a month Or so old who had a metabolic
picture like Anday's who suffered esophageal refIGx¥ which
caused cardiac arrest?

A - I told you before, 1’ve not seen any child with
pyloric stenosis that has had a cardiac arrest. But | have
seen children with pyloric stcnosis that have had a certain

worbidity rclated to their condition and the degree of

problem when they cane in.

-

A Well, this wiit not a healthy child. The child had

absolutely nornal without amy problem, I*d@ have to say none.

177
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112 Q All right. Well, hou many cases are you fmilm‘;r'
22 rith in the medical literature where a child with pyloric ‘
33 stenosis at four to sir weeks of age with the metabolic
44 sicture that Andy had suffered esophageal reflux which
55 resulted in vasovagal responce and wltimate cardiac arrest??
66 A I'd have to go back and look at the early Britlsﬁi
77 literature. I just don't know. .
as 2 So you've ncver experienced that personally? )
9% Ne. The reason I savy that is, the British treat%_;'
100 pyloric stenosis @ifferently than the individuals in the' "

- 111  United States. They use a medical approach as opposed to wee

i 122 using a surgical approach, bccauze We think it descreases

133 hospital tine and morbidity.
144 Q All right. When you say thcy use a medi cal
155  approach, you nean they treat the condition Without doing
16 surgery?

- 17 A That" s correct.
18 Q What is the nortality rate in Britain with that ]
i3 procedure — .
20 A I don't know. - -
2] Q = for pyloric stenosis?

B 2: A I don't know the rccenc data.

b pa Q Well, what does the old aata indicate? h

SO | A T Wi, VT8
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A I Just don't know that right aow.

2 -All right, well, pyloric stenosis, thcn, can be

treated medically as opposed to surgically; is that correct?

A Yes.
2 And can be successfully treated nedically; IS that
correct?
A It takes a prolonged period of time, six to eight -
veeks .

| Q A1 right. And =
A And that doesn"t always result in treetment -- |1

nean treatment Bsuccess,

Q Well, how about here in the literature in the
United States where pyloric stenosis iS trecated surgically,
how mary Jdocumented cases can YOU tell us about where a chila
or Anrkr's age and wit? his metabolic picture had esophageal
reflux which resultedé In carciac arrest?

A You know, | don't review that 1iteratﬁ# és a
neurologict, freguently. So | con't know or' the ecase
histories. I Lean, there may tc a numiber, there may bc nore,
I jJust don't know of It. -~

Q Okay. All right. Soyou don*t know of any in the
medical literature and you've NCver experienced any yoursels?

A I didn't say they eidn't exzist, | said I

4.
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personally don't revies that literature, SO | don"t know it.
7 Okay. Well, that's what I'm trying to find out.

You don"t know of any in the medical literature personally

and you haven't experienced it?

A Tr;at's-because I con't review the literature.

Q I'u not asking why you don"t know. I'm just

establishing the fact that I taink you have told me you don'é€

know of any?

A That's correct.

Q Okay. And you've NOI ezperiecnced any?

A No.

Q Okay. Now, how oiteun would you guess children

vith pyloric stenosis of anuy's age and metabolic picture
suffer esophageal rerflux?

A | don't know how to answer that.

Q well, did Anay suffer esophageal reflux prior to
the tine of his cardiac arrest or during the tern d¥ Eiftecn
ninute period thereto?

A I don't know about the ten or £ifteen minute
period. But I'm certain--- within the previous cays when he
vomitea, I'n almost certain he had cone esophageal reilux
because he had an obstruction zt the duodenum.

Q kay. Aand he vcuited numerous times over a perioed
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1 of days before, dian't he?

2 A - Yes,

3 Q Well, why IS it that he didn't suffer a cardiac

4 arrest when he had esophageal reflux on amy of those

5 occasions?

6 A Same reason that == 1In otncr situations, asain,

7 || 'whvy people who hzvc chest pain don't kave heart attacks, |
8 don't knar., It's a host responsc;.

9 it's an individual response to a certain stress.
10
11
12
13
14
15
16 Q Well, but 1f I understand you correctly, it"s your
17 opinion that hc had esophageal reflux on a number of

18 occasions with no ill consequences? ]
19 A That doesn't make any difference.

20 Q I didn't ask ycu if it made arny differences. |Is
21 that your opinion =
22 A well —-

23 Q —- that he suffered esoghageal refluz on & number
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2£ occasions before tlic tine of his cardiac arrest which
caused him tO NO particular problem?
A An | allowed to answer the question the way |
want?

MR. DUPFY: Sure.
A Can | ansver 1t?

IIR. DUFFY: GO ahead and ancwer it.

IR, CUIIINIGEAll: Sure.
A As | bave said, you know,- I"ve given you the
probabilities in the order onc, two, three. Tnis is one
probability.. 1 have stated that, you know, based on the facg
that he was voniting for that period of tiuc, he nost
certainly had castroeshopageal reflux. Because I'm sure thak
thcrc were tines when the vomitus just didn't get to the
mouth and =- just by the obstruction at the end of the Gtonacy
So yes, it does occur. L

Q Okay. 2And on none Of thosc occastons @id it cause

gt

this vasovagal reflexz?

A llo. Because he hadn't hac the cardiac arrest —-—,
Q Okay.

¢ — until he got into the hospital.

Q aiz right. Wly ciun't It cause this vasovagal

reflexz On those ocher occasions?

—.,*K .
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1 A I don't think anybody can tell that you. 1 can't
2 tell you that.

3 Q You don't know?

4 A No.

5 | Q All right. what was it about this occasion that
6 led the esophageal reflux to produce the cardiac arrest?

771 A Again, | éon't have any way of telling you that.
8 We have e tragic situation of an.event that occurred in a

5 || chiid that wc have to explain.

10 And tlic wost logical explanations, In my opinion,
11 are these. - There are no other explanations thav I can cone
12 tp logically that would cause it.

13 0 | understand what your opinion 1S, but I'm trying
14 to £ing the basis for your ozinion.

15 || A I'n trying to givc you that basis.' Because tnis
16 IS a mechanisa vhich cauces cardiac arrest in a child in this
17 particular situation. I know of NnO other mechanizss.

18 Q You know Of N0 other mechanisms that can cause a ™
19 cardiac arrest in a chila in this situation?

20 A other than the ones | have given you, given the
21 laboratory data and the £indings and the ezam of this child..
22 Q all right, Well, whbze IS it in the nedical

23 literature that you can tell us about that supports your
Hliseea. S Lo T et 18
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theory in this case that it was a vasovagal response LO

esophageal reflux?

A It"s docunented in literature that 1 have had the

opportunity, since 1 have bccn in medicine, to review, that
esophageal reflux can cause vasovagal responses which can
result in prolonged bradycardia which results in a
card¢iopulnonary arrest. -
chis IS a ecircuastance in waich that can occcr.
This it a aifZerential diagnosis. This IS a differential

approach to a certain probien,

Q Cas 2il of that been in the medical literaturc for

2 eignificant period of tine?

A That this particular entity can occur?
Q Yeah.

A Yes. ’

Q

Okay. And do you have to be a pediatric

neurologist to be familiar with it, or it that sonething that

nost physicians would know about?

A I can't speak for most physicians.

0 How about pediatricians?

A | .can't == you knou, I'm espeaking for myself.
Q weil, how about Dr. licAtee?

A You'll have to ask Dr. Ncatee,

a—
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possible cause of his cardiac arrest?

Q Well, then, are you the only fellow that had any

dealings with.Andy Einkle that you think knows about that

reflux? SR

A No. But you'll need to ask then whetﬂgr they know
about it or not. .iif;i;;

Q Okay Dld anybody, including you*self,' 'm'eh"clon

amywhere in the hospltal record that as a probable o:

. ..‘.

A | wasn't asked to express that.
0 Did you or did anybod; else ncntion anywhere in
the hospital records thtt as a probable cause oflhié cardiac
arrest? Tt

A If T wvas asked—to express the probable.cause, then

B T
PR

| woulcd hcve put it down.

Q Is the ans—zei, no, you didn't put it down in the
record?
A No, | d&ien't put it down in these thrée Ehings as

— -

I have outlined to you. today.

Q Did you put éown any of them?
A Yeah. I put down cardiac arrest.
0 Did you put down any of the three "dings you

listed for me as the probable cause of the cardiac arrest?

ne

A I don't recall whether I termed it in that way.

if
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no. -
3 Now, what do the texts say insofar as the

vasovagal response and the prolonged bradycardia in terms of

-

length of the bradycardia?

A I don*t understand that questlon .

0 Well, you said that the texts recognlzed that
esophageal reflux can result in vasovagal response with
prolonged bradycardia; is that right?

A That's correct. -

0 I'u trying to find out what the texts and the
literature say about the prolongation or the bradycardia, how
long you would e:xpect to see it prolonged? |

2 ¥ell, | mean, you know, it depcnds,'aéhin, or the
host, the age, etcetera, and hos severe the bra'dycardia is, t

mean, whether it's, you know, seventy-nine, eighty-onc,

twventy~-threc and then whether synptoms will occur. I A

Q Well, what = ' :;‘xf‘

A Different hosts Can_;ustaig certain thihgs in
different tines. A S
Q All right. Well, what does the literature say

AhAnt hnata that are Fanr fa eie tmnnal A13 drcanen {n +ho

-~

hospital?

A They certainly are liabie to have a

X . 186
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Cardiopulmonary arrest if the bradycardia is significani, and

significants being bhelow forty for a.period, you know, of
ggqgtg;..lhani.thirty seconds,

Q Okay. So the texts refer to a period of greater

than thirty seconds? ..
A The ones that I an familiar with, yes.

Q “All right. In the aiscussion of the prolongation
of the bradycardia, they talk about thirty seconds?
A Well, you know, again, you're =- this comes from
manmy sources. | mean, I can't get an erticle out or the
textbook out and say, you know, for your particular situation
in this particuler case with all of these laboratory ~~ it
just doesn't exist.

You have to == you know, as we do in medicine,“you
correlate a whole host of case reports, articles and
observations by individuals and, you know, make logical <

conclusiona. -

Q W e ~ does the literature discuss ranges of the
prolongation Of bradycardia under these circumstances?

A I'm sure it does.

Q All right., Khat ranges does it give for an indant
this age? -

A You knaz, 1'll have to go back and get the source{.:.'

-'\( .
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and give you the ranges. I mean, I'm just guessing tight now
because they come fron different sources.

2 So you don't know?

A No. I do know. I just can't g ve them to you
specifically right now.

Q Well, give thcn to me generally,

A I can"t. I've given you the general ranges.

Below forty, thirty seconds. Th;t applies whatever the
mechanism IS. Okay? | mean, whether the mechanism 1S heart
block, whether the mechanism 1is vasovagal syncope -- I mean
0r vasovagal -response.

Q Well, I'm talking about the esopnageal reflux with

vasovagal response.

A Well, the end result is the sane.

Q I'm not asking about the end result. I'm trying
to ~- -
A tlo, no, wai‘t é.minute. When | am talkifng about

== the ena result IS the bradycardia. -Okay? That produces
the samc mechanisms, the same physiologic response. There a::
a nmber or' things which+can cause thc same physiological
response like a number Of things cause a heart attack.

Q Well, that™s interesting, but that"s not what I a

&~

asking you. I'm trying to get you to tcll me ~--

- . -t ow,
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\ Well, I thought that's what you were asking.

) — what the literature says about the length Bf

yradycardia, length of time this prolonged bradycardia

l does the literature discuss how long it will be prolonged in
an infant this age?
IR, Ezcuse me a nminute,

(Off the record)

HOLMES:
A Again, 1It"s the same mechanisz. The bradycardia,;
if it's greater than thirty seconds,-can produce syuptoms

froa whatever cause it 1S, whether it's vasovagal, whether it

11 is heert block, whether it's electrolyte dicturbance,
‘ 12 s
13 A1l right. 1I'm not asking you about the
i 14 N P W
15. A Well.
16 Q I'w trying to find out ninutcs or seconds.
17 A I've told you that. Thirty seconds,
18 Q That"s what the lite_rature -Says?
19 A That's what 1 hzve said in relating to the J
20 nechaniam of vasovagal response as a result of GE reflux, -
21 Q Okay. Nai, | understand that's what you're
22 saying. I'm asking you what the literature cays.
23 A I'm saying that based on my review of the i
s ERmETEGe L g 18
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1 literature. 1've alrecady said that.

, 2 Q Okay. All right. How, the third probabili.ty;you
. '3 gave was &s—gﬂs anomalous Eoronary artcry reswting in .
4 cardiac stress; 1s that correct? . R

5 || A Or myocardial infarction. :
6 Q . Okay, Now, tell we all the evidence in the record
7 that indicates this child had an anomalous coronar;} _Iartery?.
8 : Well, the only evidence is the cardiac arrest,
e e == . B .o o r—— —————————— s o ————
9 And that nay be the only symptoms when the child has that
10 problen. AR
- 11 Q onlu—eyidence of en anomalous coronary 'artery IS a
) 12 cardiac arrest? |
13 Mt's It. There's no other way to know it uncil
—
14 that event: happens. You know, it's a cause'of sudden
) 15 unexpected death INn a nuber of infants. 7
16 hQ B 3.3-._ rig]?m;;;:m&t“ﬁer than the fact that he had
z 17 a cardi;c arrest, what evidence is there in the record of
. 18 ancnalous cgig&ag_igggw_? o |
19 A N _ There isn't any. one would have to do a coronary .
20 arteriogram, and you don't do that on a six week old—afant.
21 Q well, tell ne what kind of anomalous coronary
22 artery you think ne had. 5
P; 23 A You know, | don't know what ene he had because
3:,@ o S Al 3t .199 ; g
E Ce

» , - - s :‘a__-s’,.l? ;%:’J"
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there's no arteriogran. | mean, the =
S~ -

Q Well, there are all kinds of different ones,

aren't there? I mean, there are all kinds of anocmalies in &
coronary artery, aren't there?
A Yeah, But one which would conpronise the blood

flow to the heart wvall =~

Q Well, what ldind IS that?

A . Where thcrc 1s an aberrant or the artery 1is not
forned. -

Q Well, I'm talking about what kind Of abnormality?
A I'm saving thet either the artery IS not formed or

it goes to one coronary artery and it'sjust not perfusing

the nyocardium.

Q When you say it's not formed, what do you mean?
A Congenitally it aidn't forn. k

Q Didn't forn at all? :

A NO. -

Q All right. B )

A Or formed inproperly.

Q Well, did this one not fora at 211 or did it forn
improperly?
— -

A I don't know that.

0 _ Don"t have any idea? "

1sl
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1| A Mo,
2 | a Mell, what would be the signs, if any, of one thaf
t _
~~~~~ 3 Il didn't form at all?
g"‘—-—-—-——.—_,
4 A Cardiac arrest.
5 Q And that"s the first indicacion anybody would havg
6 would be a cardlac arrest?
7 | A That's the way it occurs in the majority of the
8 cases,
9 Q 211 right. BHow abour: if It were forned
10 improperly, whet would be tho first incication?
- 11 A Yiell, 1 Dean, you may have rothing, you knew, hO
12 indications.
13 Q Well, you may hzve nothing., But what night you

14 have to give you an indication before you =

15 A If you have a cardiac =—

16 0 — hrve a cardiac arrest? 2
: 17 A — arrest, scoe children can, I suppdse, have
- 18 shortnecss of breath, chest pain_, etcet-era, | nean, 1t

19 doesn"t have to occur in SiX weeks. It can occur at a number

20 of tiaes. e

21 Q So therc arc signs and synoptoms that may be

22 | indicative of this carciac anonaly?
—~ 23 A Can, e
o PR 192
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And what would those be?
A - You kno, again, the symptons Of myocardial
ischenia, chest pain, shortness of breath, possibly. 1
don't know. There are a whole host of things. That's not my}.
particular area of expertise. .
Q well, what are the other indications other tha,n..._;,;t;, ‘
chest pain and,shortness of breath? o
A Indications Of what?
Q Signs and syoptoms of this cardiac ancmaly that
you thirk he may have hzd?
A I'm just telling you, generalliy speaking, :.lt.woula

be the signs of congestive hecart failure, signs of myocaraial

ischemia, which are pretty general.

Q Well, dia he have any of those signc?
A o,
a Wecll, wouldn't you ezpect to sece those.if he had'a

cardiac anomaly?

A Ko. 1I"ve Urea& told you = now, what eardiac
anemal s are you talking about?
Q Well, amy cne-that you are talking about. Because

as | understand it, you don't know which one ycu're talking

sbout. B
B,
A I'n talking about aberrant or anondous coronary

193 "
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artery. I'm not talking about a ventricuiar septal aefect Ok

1
2 an atrial septal defect or tetralogy of Fallot.
3 '.S;m talking about just an abnornal coronary

. 4 artery. The majority of those cases arc undiagnosed, theyh'___.'"
5 don't hzve any symptons that they present, Ena}suddcnly ;*
6 |l child will cone in:i:r;_r_ispiratory distress and shortness of .
7" || breath and éie. —
g | 0 Okay. Well, how uid this child's aberrant or
9 abnormal coronary artery produce his- caraiac arrest?
10 A Because == | mean, I oust say, the problem == you
11 know, if that's indecd whatr occurred, then thcre was lack of
12 blood flow t0 the myocardium and it interfered with the
13 conduction systen, there was a cardlac arrlythmia and a
14 cardiac arrest,

i 15 Q Hov ruch lack of blood flow?
16 A I don't know what you nean. -
17 Q What: was the extent of the lack of Bl1dod £low?
18 D. OCLIES: Do_you mea-n if 1t was?
19 A Bypothetically? 1o
20 MR, CONNINGHAN: -
21 Q This is your opinion, as I understand, Of what
22 nappened. -
21 A kWQll I'm saying it's a third probability, okay? ol
184 - ¢
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Ohzy. WAl --
A .I don't know how nuck lack of blooa flu?.
Whatever it takes to stop the heart beating. Ana that varies
for every 4individual.
Q So you'd just have to guess on that?
A Well, not only == you'd have to see whet the -
coronary artery daistribution is and then you would make a

guess.

Q Okay. You say it resuited in cardiac stress, this

anonalous coronary artery?

A I .s2id it could have.
Q Could have? Or a myocardial infarction?
iy That's correct.”

What IS a myocardial infarction?

A heart attack,

0 p O

211 right. So 1t could be that this ancmalous

coronary artery caused this six week ola == foir week old

child to have a heart attack?
a That's right. .

Q Vell, is heart attack a medical definition of a

myocardial infarciion?

A 1. That's a lzyman's definition.

Q hat is the medical definition?

— e om
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il a A myocardial infarction is a myocardial

2 infarction, That's a heart attack., The layman's dcfinitiom
3  is heart attack. Iyocardial infarction iS a nedical term.
40 What does the tern infarction nean?

5 A It means lac!; of blood flaw to an organ with

6  tiscue damage. .

7 0 All right. And the lack of blood fiow in this

@} case would have been from where t0 where?

9 A From the aorta to the coronary arteries to the

100 myocardium.

1. @ Would there be any signs and syuptoms Of that?

12, A The ones I"ve already given you. Cardiac arrest:
13} and/or other symptoms.

148 ¢ Well, and/or other symptems that would precede thme
15} cardiac arrest?

160 A They may. - &
17 Q Correct? N ~

18 A The najority of the~zas;s with anoaaloﬁs-coronary
19 arteries don'‘t have a whole lot of symptons forehand.

20 Q 7ell, &o the n’ajority.of people that have a

21 myocardial infarction have socune sort of svmptoms beforehand?
22 | A That's dirferent.

23 Q Do the majority of peomle with a myocardial =
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infarction have sone symptams beforehand?

A " -We're talking about adults in a different
situation,

o} Well, I'm talking about myocardial infarctions .. %
right now,

A Yes. But 1'm talking about as a cause of a' ...

coronary artery. There arc bany individuals that come in —
| mean, they're just sitting et hone, have =- clutch .iheir
chest and die. Okzy? They nay arch, they may htve a .

seizure, they nay do exactly wvhat this caild did.

Q Hany of them that don't, too, aren't there --

A That's true.

Q == that havc signs and symptons?

A 2n30lutely . .

Q Okay. What's the percentage?

A | don't know. -
Q Bave you ever hzd any cpecialty txaz_.;':‘_;._é.‘.m‘
diseases of the heart? ) -

A As a pediatrician, FRa

Q All right. Telr me where you received‘rtﬂhat.

A At the University of lorth Carolina.

0 Afl right., Who was the chairnan of the
degartnent? -

_ . o . ' 197 . .
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A Ployd Denning.
2 Is he written In the £1ield?
A Be's IN infectious disease. What are you talking']...‘

about? Are you talking about == let ne = maybe I don't

understcnd. Do you mean whether | have had a fellowship in'f

ca

pediatric cardioclogy?

Q No. Just training in_pediatric cardiology?

A Yes. You rotate on the pediatric cardiologu "+ =

service as ah iateen and as a Eesiacht.

Q Yhen was that?
A $£971 and fn 1373.
Q All right. Now, tell ne what training you have

had since 1973 in pediatric cardiology?
A Just repeated clinical exposure. 1 go toO

peaiatric intensive care sessions, 1 give then.

2y,
comby 4

0 Eave yoU written in the field or pediatric
cardiology? —

A Lic.

Q Wnat do you consider to be an authoritative teuz . -
in that £ield? e

A You knew, I don't consider any of the texts to be

authoritative., I think that, you know, a number of people

LN

make contributions in the texts. And, you know, we have to

Yo
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apply It as the situation dictates.

0 Do you know of any testbooks in the f£ield?
—
A Yet.
-—\_____—’*""
o] What are they?
A Nladas's Textbook of pediatric Cardlology
1 S . M R L Y SeMLIS wmae s ee——
Q Spell that, please.
A 1-a-p~-A-S, | believe, or two A's.
Q Any othcrc?
A Willis Burst, Teutbock or-Cardiclogy~---Cegil and

Lobe, Earrison.

J
Q Okay.
A And those arc a1l textbooks. They are

contributions nnac by everybody. But, you knovw, they are

general things. You have to apply that to E situation in
which you are dealing with.
Q 211 right. &and woula they discuss the subject OF

anondous coronary artery resulting In cardiac stress or
myocardial infarction in an infant?
A I'm sure they wowld,

Did you review any of those in =--

A Over the years =-
Q - torming your opinionz in =~

N
A -- | have,

nit o ' 199
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Q - this case?
A No.

Q Bow many infants have you cared £or in the past .
wvho have had this possible anomalous coronary artery B
resulting in cardiac stress or myocardizl infarction.where
you had no idea about it ahead of tine?

A Two.

{ Tlere they diagnoscd b;; aucopsy ?
A Yes. -

Q Okay. Whet signs and symptoms a¢id Ancy Hiﬁkle
have that are consistent with anomalous coronary artery

restlting in cardiac stress?

A Cardiac arrest.’

Q Is that the only one?

A Yes.

Q What signs and symptons, if any, are ré@gnized in

these textbooks on pediatric cardioclogy as preccdlng' carciac

crest resulting £rom anondous coronzary artcry?

A The ones | have already listed for you.
Q Okay. And the majority of the tice, would you
expect to see the cardiac arrest occur without any signs and

synptons first?

>

Again, at least in the experience that I have,
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that's certainly the majority, two out of two. Now,

obviously I don't see a lot of childrenwith anomalous
coronary arteries because I'm a neuroclogist,

Q Well, howr about according to tile literature in
pcdiatric cardiolegy?

A Hell, 1'd think.t'hat you woula then have to go tQ -

a pediatric cardiologist.

0 You don't know what the litaratuze says?
A Il don't review that literaturc. I near,, I can
orly handle certain specialties.

Q Okay. low, did you ever oruer or suggast that any

_tests be perfermed to determine the concuition of this child's

-

coronary arteries?
A That was not ny responsibilicy.
Q I didn't ask you IFf it was your responsibility. I

asked you if you did it.

A lic.
Q JAll rigat. This child was resuccitated, as |
understand it, and iived for a period of tine aiter his ;.

cardiac arrest, did hc not?

A That's correct.

Q vas amy surgery doze to correct any aremalous
(S
coronary artcry?

-~
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A NO.

Did he have any special treatment for an anonalous

coronary artcry?

A They"re isn't any treatnent.

Q There 1S no treatment, NO surgical treatment?

A No.

0 Woecll, what do you do in child who has an anczalous

coronary artery who suffers a cardiac arzest and fs
resuscitated? what do you do?
A You wowd hope you could keep them alive until

thelr myocardimm revescularizes.

Q Well, did vou keep hin alive until his mvocardim

Fevascularized?

A e don't know whether he had that, l!ir. Cunningham,

But obviously he,was kept alive f£or an extended period of
tice aftervards,
Q Well, tell me what efforts were made™and what

treatment was rendered for *IS anomalous coronary artery

which caused his cardiac arrest?

A I did not say -that caused his cardiac arrest.

sald that's a diffcerential diagnocis. Obviously, there was

No coronary arteriogram done. There was no way to document

it, He had no further problems with it.

i ¢ i € P L e e eSO
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h Q Well, baving a cardiac arrest i0 a big problen,
2 Isn"t it?
3 A I understand that. But since there's no surgical
4 therapy, you don't put somebody at risk to do a coronary
5 arteriogréfn unless it's highly suspected.
6 Q So is it your tcstinony that if you bave an infant
7 vho suffers a cardiac arrest as e result of an anomalous
a coronary artery, that you do notr-ling after that?
9 A No, I did not testify to that.
10 Q Well, what would you co?
- 11 A I¥ I suspected highly that that was the case as
12 the leading probability, tncn I would get a cardiac consult,
13 ask him his opinion and lock into it.
14 Q Well, did anmybody cvcr get a cardiac consulec o;z
15 Andy Hinkle?
16 A No. Obviously, tacy ciid nov feel that that was #
17 the case. But they had the pulmonologist, a pediatric
18 pulmonologist and adult pulmor.c;ogist ;zbo certainly have a
19 great deal of training in cardiology. They did not feel that {’
20 was the case.
21 Q Well, did you talk to them ana tell them that you
B 22 thought that was right up on the list of probabilities and
-~ 23 somebedy ought to get a cardiac consult? w
& % - 203
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A No, because I did not think that was the case.
You asked me to list what I thought =%
Q And You still didn't think it"s the case, do you?
MR. DOFrY: Let hin finish. Let bim finish,
please, Sir.
MR. CUNNINGEAM: Go ahcad.
A I told you what I thought the twe most likely
probabilities were. The third is a list thst you have to
include in any child thet has an unexpected cardiac arrest,
Q Okay. 'Well, wouldn't you agree with nme that it's

higaly unlikely that that"s what caused his cardiac arrest?

A T don't know that.

Q You don't know?

A Bo. I'm not going toO agree. )

Q So you would agree that it IS a likely cause?

A Mo, I just said it's 1IN the differential o
diagnosis. -

Q Well, did you ever ;t it i;l the differential

diagnosis on this hospital chart: for Anéy Binkle?

A Acain, | vas nor asked to do that. | was asked to
take care of hinm neurologically and his seizures and his
lypoic ischenic encephalopathy. They had a pedlatrician, ...

several pediatricians, a pediavric pulmonologist, adult
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1 culponologist, and that is their responsibility
2 Q Well, did you tell any of them you thought he
3 night have an abnornal coronary artery which caused this
4 cardiac arrest?
5 A No.
6 Q Why not?
7 1l A Because
8 Q Because why? = )
9 a Well, because | did not think that that vas tnc
10 likcly cause at that tine.
11 Q Well, why do you think it is now?
12 A | éidn't say It was the likely cause at this tine.
13 Q 17ell, do you think it Is an unlikely cause at this
34 tine?
) 15 A I think it's third on the list or' several things,
16 ané in all likelihood, as 1 have said, it is == you hzvc to
17 list it In a differential diagnosis. -
18 Q Well, die any physic_ian at_anytime in the care of
19 Andy that you know about roguest a cardélac consult to
20 deternine whcrhcr or not-he had anomalous coronary artery?
21 4 Not at the lobile Infirmary. Whether thct was
22 done at the d;:ivc:sity Hosgital, 1 don't know. I'd have (O
~ 23 go back ana just look and see. o
il Cpg i o Bk, 00
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They ao nost of their own cardiology In the )
neonatal intensive care unit, so they may well have looked
carefully at it. .
Q But you éon't knoy if they éid or &id not?

A Oh, 1 know they looked carefully at it, Whether
they looked particularly for znomalous coronary actery, |
don't knovw.

Q SO for all you know, they nzy have looked for it

and determined that it wasn't there?.

A That's correct.
Q -Okay .
A No, they may have looked for it and felt that it

wasn't there.
Q Okay .

(6<% the recora)

MR, CUIMTINGEAM: it

Q Doctor, on the adnitting lab reports, are the
velues chat you tola US aboct e_:rlie: -that you said verze
nornal values == are they the same for a child as they are
for an adule?

A Inthe electrolytes, yes.

Q Olzay. lior, you have aiso toid us that the chila

)

had a cardiac arrest. Would you tell ne eyery _indication or
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, actually stopped?

i
I

]

”(“IB&J»inﬂdﬁ@iionuiﬂuthﬁcQ@&i&hthﬁihth@uchdlﬂds heart

A The fact that at the tine that they started.

resuscitating, the tine they were ahle to obfain cardiac -

rhythm it was below thirty. So I hzve to assume that it may

well hzve gone -- you know, it nay have been ten or twenty.

But 1 would assume that tizat's essentialy eguivalent L0 lack.

of cardiac output.
Well, 1S there any indication in the chart itself

that It was below thirty at amytine?

h Yes,
Q Show ne that.
A At 4:50 it was 'thirty. Okay. Lucus ne, It was

thirty. I'n reading again from the chart frou.tobile

Infirmary on the 22nd. And the nursing notes, 4150, heart

rate thirty per ERG. g
Q Al right.  well, ic there any entry in the chart

anywhere which statcs act his hart rate was ever b e | ~

thirty? N

A No. -
Q 2nd if his heart racc was thirty, that's not a

cardiac arrest, iS it?

- ——— -

A Not at thirty. But, you know, we'd have to assumee

e vl . 207
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1 that =~ this child arched his back, becane cyanotic and wags
2  unresponsive,, thea. L. wauldl assuze. that eved, i L. 18 wasee
3 i thirty,, the heakt was. not. perfnsing, enough, hlood. to, the
4 bhrain..  Asdawes koo thet by thee sibseguantk biedin danage. .
> Q Well, now, a respiratory arrest ean produce the
&6 same thing, can't It?
77 h No.
8 Q It can't? )
8 A Respiratory arrest can produce bradycardia, but It
10 doesn"t produce decreased cardiac output unless the heart is;
- i riot functioning well.
) 12 Q Well, it producer; decrezsed oxygen to the brain,

133 doesn't it?

14 A Yeah. But this =~
) 15 Q thether the blood's floving to the brain or not?
16 Its. BOL!mS: Let bin finish his answer.
” 17 A Mo. | nean, decreased oxygen IN the bBlood.

18 In cul mcEan:
19 Q All right. ~

20 A But if you con't have blood £low to the brain then

21 you have == we've already talked about you're going to have

~

22 considerably more damage.

. W
N 23 0 A1l right. well, ir you have blood f£flow to the

- .~
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brain but you have a respiratory arrest and. no exygen going
into the blood you can guffer brain damage, can't you?
A In what situation?

o) In this situation right here.

A Ho. Mot In this period of tine.

Q In what period of tinc?

a Of three ninutes.

0 Well, 1 thought you t;Id ne earlier thct that
varies and it may be one ninutc with-ene child tna six
minuctes with another?

A 170, 1 beg your pardon. | told you that with

hypoxia and iccheaia. Okay?

Q Well, c¢oesn't hypoxia =-
A You asked ne about hypouia,
Q All right, Doesn't lypoxia occur when you don't

bave any oxygen flowing from the lungs into the blood?

A It can. It's a variation. | meanm, hypoxiz is
just lack of decreascd o::ygen._ ]

Q Right. .

A But people, and especially babics, sustain that

for a longer period 04 time if ischemia IS not superinposed,

vhen you. have a heaxs rate of thirty or probably below

thirty, then the heart is not pumping blood. So you have

R
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1 both of them. +tie know by the dsgree of brain damage that
2. l éndrew- Hinkle ;uifar-ed that he had ischenia,

"~ 3 Q Well, now, if you asswe that he had a respiratory '
4 arrest but th\at his heart rate ncver got below thirty, if

5 that respiratory arrest i s sustained for a long enough period
6 of tine he can still have the same kind of brain damage he

7 | had here, can't ha?

8 A What's the length of ;:ine?
5 Q well, whatever length of tiue?
10 A No. That doesn't == that's not the way It works.
- 11 You have to tell me what length of time you're talking about..
i 12 Q No, I'm asking you this quescion, 1Ig It =
13 2 17ell, you made a ctatenent, TYou dida't ask a
14 guecstion,
) 15 Q Is it or 4s it not true that {Z he had a
16 respiratory arrest, even though his heart rate ncver got

i 17 &la.! thirty, that if sustained for a curficifent period of

18 tine, chat respiratory arrest c;m proezucc brain — age of the
19 type he had?

20 A I don't == well,~you'll have to tell pe what =~

21 first of all1, a sustained perica of tine, what length of tine
22 you're talkin--g about. And then second of all, wnat is the ..

— 23 1 effective cardiac output at a heart rate of thirty.

| -
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a All right., You tell ne hov long a period it would

~take in respiratory arrest with a heart rete of thirty in an

infant like this for him to susfer brain danage

A It may take just several ninutcs.
Okay.
A Because the heart, at a heart rate of thirty, is

e T — )

probably not cffectively punping.

Q Okay. Al right, And how <¢an you then, in this
case, rule out the infant having a recpiratory arrest?

A The infant did have & recspiratory arrest. Cut it
was a result-of the cardiac arrest.

Q AIl right. Tell us how you know that.

A Well, because he &id not have any respiratory
distress first. He sudaenly arches his back, he turns
cyanotic, And for an event to occur suddenly like that, the
heart hen to stop.

Q Por an event to occur suddenmly like tha€, you're

taking about the cyanosis?

A I'n talning about arching of the back and —
o) And the arching of the back?

A -~ beconing decercbrate and becoming cranotic.
Q Ro&, waere In this record does it say that: he

becane decercbrate?
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That's the description of arching of the back.

That's a dcccrcbrnte posture.

» O >

recognizes,
Q
posturing?
A

thenselves,

Q

Well, where in the record does it say that --

It doesn"t hzve to say 1IN the

= he becane decerebrate?

~- record. That's & description that evervbody
decerebrate posturing. -
tell, where Soes it say that therc was decerebrate

It doczn't say. But, | mean, the facts stand for

Is it your tcstinony that every iniznt who arches

its back IS exhibiting decercbrate posturing?

A

In this particular situation when they arc

cyanotic and their heart rate goes down to thirty and taey
have to be renuscitatea, yes.

0 Well, 1s it unheard of Lor an infantwho's in

respiratoary arrest to arch his back?

A After a prolonged period oi tine. ..
Q Well, uno said anything about a prolonged pcrioci
o tine?

R nell, you have to let ne gualiZy the answer, MNr.

“V.

You know, 1 can"tdo it and tell you Facts that

Cunningha.

S
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are not right.

| Q ‘Well, the fact is, number one, that you den't know

whether the infant ever arrested, period?
S s -

A We have every indication that that occurked.

¢ S

0 All right. And every indication IS a note IN the

record that shows his heart rate got down to thirty?

A No., Every indicatiom 1is the clinical course, the

subsequent brain damage and the problens that the child had.

You don't get this type of anoxic T "Or hypoxzic ischemic.

encephalopathy without having lacii of blood fiow to the.

brain. And yoc don't get a lack of blood flas to the brain

without the heart effectively puiping it out.

o~ Well, now, you can have this kind of anoxic

v ———
encerhalopathy by ouygen not going into the blood whether the
R
blood 1s going to the brain or not, can't you?

A orly for an extended, prolongcd period of tice. 7/
Q All right. And you tcll eo how long It takes.
A It would have fo rara__a;;ie:c‘- in excepgs of twenty

to thirty minutes in a child this tgc. .

Q Well, new, you just said three minutes about five

minutes ago. .
A That was with ischeaala.

IR. HOLIES: You're mizing apples and orange.

/

Y
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R, CUURIIGHANM:

b I'm not talking about ischenia.

A Well, that's what I'n talking about. 1'n notf.\;};,‘,t

talking about hypoxia alone. You said In this child, Anci

this e¢hild had ischenia.

3 Let's talk about anoxic, Okay? Anoxia. With no

ischemia. Ail right, You've got a respiratory arrest. ...

A Uh-huh.
o] The heart's stiil punping. llow, how long would it

take in that circumstance for the caild to be brain damaged?

h This is e totally unrclated case?
¢ Bypothetical.
A Okay. Well, 212 | can do iz tell you again, as I

told you before three hours ago, about the animal data. |If
you take newborn rats who breathe nitrogen, 1t takes anywhere

fron twenty to forty-five minutes before they suffer

significant hypoxic &sage. Okay?

1€ you cut their head ofz, it may take ten
minutes, okay, before you can®"see the changes pathologically.

Q Okay. well let's don"t talk about rats. Let"s

talk about infants.

A There is NO Gata. There's no way fOr amybody to

tell vou that.

.
-
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1 Q So you- don't know?

2 A -No, | didn't say that. 1 said we do know, by

3. extrapolating frem physiologic mechanisms and clinical

4 conditions 1N which we have had the opportunity to monitor

5 children with hypoxia and with ischenia that this I1s a =- you,

6 knoi, it°s a very good correlation. we know that a5 conpareg,

7' | to adults. . |

3 v ¥Well, based on all that that you have just

9 described, give me the range in a child this age?

10 A Por what?

11 o) _To produce the brain danage.
i 12 A Well, ybu've got to rechrase the question. We

13 have 2 nuwber of things going bere. gnat do you want to

14 Kknow

15 Q Well, I thought you just gave ne all .the

16 coenditions that would deternine whether there was brain

17 damage. And I'm trying to find the length of £ime It would

16 take in an anoxic state to produce the brain damage =~

19 A To produce +he =<

20 Q == in a baby, not a rat.

21 A | .understand what you're saying, in a baby. but

22 | whet baby? This baby?

2B | q This baby? -
2o e A T P
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A Due to just hypo-ria for a prolongcd period of
time?

Q No. &noxia. MNot hypoxia.

A You know, there is no way to absolutely give you

zbsolute figures, But I'd have to say itwould be at least
approximately twenty minutes.
Q Twenty ninutcs? All right,

Now, how long docs it take a respiratory arrest 4n
an irnfant like this bcforc it woula procucc a cardiac arrest?
A I'msorry, I just lost track.

Q All right. &Asswme you htve an infant just like
this who suffers a respiratory arzest for whatever reason.

Eow long would it take before that respiratory arrest

*

resculted In a cardiac arrest?
A Well, it depends on how much -~ hew lOng. 2 tine it
takes for the myocardiwm to bccone ischeric and then have a'*

cardiac arrhythnia and ctop £loving. ST

Q Well, what's the range on that?

A I don" t know the answer to that.

Q Don't have any idea?

A Lo. But you have to == well, you knou, let ne

back up just a little bit, in terns 02 not having an idea

about that.

. 216 -
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The = you know, the critical things iIn
cardiopulmonary arrests thzt cause problems is not only lack

of oxygen and blood £low to the brain, which certainly
occurs, but there"s lack of oxzygen and blow £las to the
myocardimm. Ana When the myocardim is not able to be .- .
stinulated in a resuscitation — whicn iS scme of the I_‘ea'lsép's.
you resuscitations are not succecsful., The myocardium jus'.t
can't respond. It's been ischemic too long.

and that's why you have tie morbidity that you é&o.
Ana that that's why it varies. %There's no way to predict
what that IS to each individuzl infant Or adult.’
0 vell, without knowing how long it would take for a
respiratory arrest to cause heart failure, bow Canyou say in

this case that the child didn"t suffer a respiratory arresc

first?

A You asked me hypothetically first, okay, what
anoxia was.

Q Yeah. Hell, I'm ta;ing ~-S 0 this case now.

A Well, because when you have a respiratory arrest

you don't initially arch-your back, become cyznotic and drop
down ¢ a heart rate of thirty within three minuvtes, That's
Jus: not typical.

Q I7 vou have a respiratory arrest, you don't becom

.

1

\
¥
i

SR : 217
o 'w\,". ' A35A s e

Qe e e RE e ENGTRITLL P
Rt v <o A 2 e WA s 30K .l s e 43 S AT, Bt et SV S




BARLOW & JONES
P.C.BOX 160612
'MOBILE.AUBAMA 36616
{208) 476-0685

w

10
11
12
13
14
15
16
17
18
1s
20
21
22

23

yanotiCc?

A You've got to do it for a while.

) Got to do what for a while?

A You've got to not breathe for a while.

2 Okay. Eow long do you have to not breathe with eﬁ

respiratory arrest before you become cyanotic?

4 Several minutes,.,
Q ALl right. Well, then, how in the world can you
MARNAT NAA Fraek bR a @i Al A memds sisild e e s m e e oo e e e

which causedé the cvanosis ==

A ~ h ehild —
“ Q ~- which caused the bradycardia?
A Okay. The child dic have a me y arrest;.

Iy feeling, based on the clinical presentaticn and based on
the facts, 1S that the cardizc arrest cane First ana the

ad 4

pulnonary arrest came second. .

Q 211 right, But what I'n trying to get at is --

pt It u s -have cone to;;ther._

Q -~ the basis for your Zeeling.

A ell, I'm telling you the basis.

Q i1l right.

A Bf-the clinical sywmptons the Child manifested, an<

they usually do cone together. ana this child did have a

218
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rardiopulmonary arrest, nor two big diZZerent events. They -
are IN proximate cause.

2 Well, didn't you tell re earlier, though, that the
cardiac arrest occurred before the respiratory arrest?

A That's my feeling. But, you know, they're EO
close together £t nakes little difference clinically.
Because bath of thcn happen, you-know, In a very short period
of time. And usually when your heart stops, you stop
breathing. ow, if you stop breathing, it takes a loung tine
for your heart to stop.

Q Uh-huh. And iIs that the twenty minute figure
you gave ne earlier?

A That"s for hypoxia. tie'‘re not talking about --

o} Okay. If you stop breathing, then, how long does
it take your heart to stop?

A Depends Oon your age, depends ON your underlying <
condition, depends on a whole bhost of factors.

Iow &t ina child_like t-hat?

1'G have to say It"takes a long period of tire.
Well, what's a long peried of tine?

Tventy ninutes, thirty minutes,

Twenty ninutes? 5

> O r» O > 0

That's a range. Pil I can ¢o is, again, go back

2189




BARLOW & JONES
5, 0, BOX 160612
"MOBILE.ALABAMA 36616
{(205) 476-0685

10
11
12
13
14
15
16
17
18
19
20
21

22

:0 animal data and extrapolate it for you.

) Well, what iIs the range on respiratory arrest
yefore you would Sée,cyanoais?

\ That" s sé;éral minutes,

2 Okay. Now, lire there articles and are there
rezthbooks which disédss arching of the back as being a sign
>r gynpton Of cardiac arrest in an infant?

A | didn't say that was a sign of cardiac arrest, |
saia that's a sign of decerebrate posturing which reflects
lacl: o blood tlov and osygen going to the brain,

Q Well, before you get decerebrate posturing do you
have to hzve brain damage?

-

A Ho.

Q So you can have a perfectly healthy brcin but

exhibit decerebrate posturing?
‘ A No. Your brain is suffering soue problem which

causes the decerebrate posturing. When you vcre talking

about brain damage, 1 thought‘yaLIQVefe referring to a

l permenent brain damage. c e

Q Well, hev long does your brain have to suffer some

problen before you would be expected t0 exhibit deccrebrate

. —

cturing?

A Until it causcs tissue changes.
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2 ALl right. Well, how long would you expect in an
infant like Andy EBinkle for it to take berfore he exhibited
decerebrate posturing? ;yﬂ'.

A Now == okay. v_HeII, let’s back uvp, okay? You're .
talking about just as a sympton Of decerecbrate posturing?

Q You told me t.hat‘ the decerebrate posturing L
occurred because of his cardizc condition; is that right? . .

’

A I'm telling you that the decerebrate posturing

occurred because he did not get oxygen and blood £low to his

brain as a result of a cardlac and pulconary arrest.

0 chat's what I thought you said,
A chat's what I said.
Q Now, how long does it take becwween the time of a

cardiopulnonary arrest before you wouwla expect to see
decercbrate pocturing in an infant this age?
A It depends on how much ischemia occurs." If that's 4
if there's not nuch blood £low going to the brdin, it takes a
relativery short period of tim: It n::y take thirty seconds,
it nay take two minutes, it may take three minutes,
Certainly not a great deal of tine.
Q Well =—-

| " IR. BOLITS: I think that's consistent with

.-

what he said, Bobbo. You've been over this about ten

" et
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tines.
MR. CUNNINIGEAN: Yeah. |1 don't think it's
consistent at ax1.
A Well, ha can | etear it up for you?
Q But at any rate, it's your opinion that what
happencd is that he suffered a cardiopulmonary arrest, that

that resulted in the decerebrate posturing?

A That"s corrcct.

Q Is that correct? -

A Yes.

Q All right. So at che tine he exhibited the

decercbrate posturing, what weulé have been his level of

respiration?

A Be may have zad soue respirations., Ee may have
had nocc.

Q 211 right. What wouid heve been his heart rztc? =
A I vould have to think his heart ratewould hevc

been very lov.
Q Ané you say that taat decerebrate posturing can
result £ron that within a matrer of thirty seconds?

A Yes,

1 Q Okay. And | guess that's dccunented in the

medical literature, too?

e e
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A Inmy literature.

Q -Which of your literature?

A The neurological literature.

Q Well, tell me scne leading ncurological texts,'.”
A tell, we use mostly the articles in, you know,.;.,

original research. And | nean, they are in multiple
journals, The Journal of Clinical Research, Brain, AhnAlé‘Of
Heurology, Neurology, so on. There's a whole host:of
sources, e
Q So | could find this tihirty second figure in these
journals somevhere? .
A I guess,
MR. EOLIEZS: Ve don't know whether you ecan
£ind it or not.
MR. CUIMINGEAN:
0 vlell, @s it in thcrc? . ﬁff
I'R. HOLIES: You nights not be as".'Eﬁlﬁﬁ as he
is. N )
MR. CORNINGEAN: ",
Q Is it In there, the thirty second figure?

A You'll have to lcok. I mean, | don't know. |

nean, as far as I'm concerned, that's the figures that we

W
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) And that"s the figures that ncurologists generally
use?
A Again, qualifying it with all of the other things.

You don't have one single figure for one single thing. Okay?
0 Well, I'm talking about the tine between
cardiopulmonary arrest and the decerebrate posturing, Arc
you telling me ==

A I'm saying in my opinion, based on my review in
assinilation of the literzture ana; the data, that it can
occur in thirty seconds.

Q Okay. Wocll, you say can occur in thirty scconds.
Now, I'm trying — is that the typical range you sce?

A Well, you have to go with the lowest range to the

nighest range.

Q well, tell me the anichest range.
A You know, | don't know. Again, I don't knov what

the owygen tension is, Tzere's a whole =- ~

Q vhat's the raage, thougﬁ?

A I don't know that, Up to twenty minutes, |
EUpPpPOSE »

Q Okay.

Q I understand your oginion is that this child did

-

not suffer laryngospasm; is that correct?

YA
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A In my opinion, tiic clinical condition of this
infant, the presentation, is just inconsistent with
laryngospasm,

When you say the presentation, at what pint in

tine arc you talking about?

A The whole thing.
0 At the tine of the event?
A A1l the way from the tinc the chilé got to the ..

hospital to the event.
Q Okay.
A | see no indication in tbe chzrt of what |

understand ané what I have scen IS laryngocpasn.

Q All right. Well, now, as | understand the record,

Dr. Ermwin went back t0 the roam with the child with the
nurses; is that correct? IS that the way you understand it?

A . As 1 understand it, he vas standing in the door

then went back into the roem, yes.

Q Okay. and ha was there at or bout the 'tinc of
the incident that we're talking about; is thet correct?

A Yes. S

Q Who do you think would be in the best position to

deternine whether or not the child sufrered laryngospasn, you
<.
or Dr. Exwin?

-‘,'k l

’;..»,_'i

'N

o 2.3 e o S Bt Bt . ‘o 9 e A, o e "t St 244 Do ae e R



BARLOW & JONES
P.0.BOX 180612
'‘MOBILE. ALABAMA 56618
(20%) 476-0685

1 A Well, it depends on whether hc had all the

2 information ebout the observations right before the event. -

3 But I'm certain Dr. Erwin is going to be the person to as.se‘:s;s
4 the child immediately and try to cone to sone decision as.to ,:I
5 what occurred. M
6 Now, whether that's the right decision 1Is
7 || docunented by the tactsz and thcn the subsequent e-vents:..,j'...:';
a Q Well, don"t you gucss’that he had occasion to look
9 at the child's airway? .

10 A Well; at the time that ha was with the éhild, the
11 child wasn't breathing anci had a lo henrt rate. I mean, so
12 || thzt was after the fact. .

13 Q Well, he would "bc concerned about the airway,

14 1 wouldn't he? T

15 A Well, I think Dr. Baston was most Con.éxe-rned.

16 That's why he put a tube in. ; ;

17 Q A1 right. well, who do you think w'd'ﬁfé—ﬁe in

18 better position to determine u;ther o-r not: the child

19 suffered laryngospasm betwecen you and Dr. Baston, the Pan .’
20 putting the tube in the child?

21 A 1iell, he wouwld be, i he looked at the vocal

22 cor&, B

23 Q All right. What does Dr. Baston say in his =
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1> depositior! about laryngospasm?
2 A .I've not seen a deposition fron Dr. EBaston.
3 Q So you don't know what the doctor who was on the
44 scene putting a tube cown the child's threoat has to say aboutt
55  whether he suffered laryngospasn?
66 A I do know what's in the chart, ir. Cunningham, an@d
77~ I ao know what the descriptions are. and I know what == the® }
g8 descriptions of the parents and I know what the descriptionss |
9 of the clinical sequence arc. -
10 And in oy opinion end estimation, having =
( 11 puttif{g all ¢ that together, It is not consistent with
12 laryngospasm. Now, if they thought that was the case and
13 they thought that was == they ore entitled tO that. You have®
14 adifferentia diagnosis, vecu consider a whole host. "of
15 possibilities. That doesn't mecan it'sS right.
16 Q Well, I'm going to go back to my question. So you‘i
: 17 don"t knew what the doctor haa %o say who was thére and put
18 the tube down the child's thro; at tr;e t h e about whether or-
19 not there was laryngosrasn; is that correct or not?
20 A I do not know .what Dr. Baston felt ==
21 Q A1l right. Okay.
22 A == about the vocal cords, no.
\,(~ B q Do you know whet Dr. Crvin caid about whether o™
| H | | |
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1ot the child suffered laryngospasn?

A No.

2 Well, you read Dr. Bertucci's deposition, didn't
sou? .

A Yes.

2 that did he say that Dr. Erwin told hiz?

A That was at the time of tl'ig'.e\{eht.. Okay?

Q And you here ©tix years later ar.e in amuch better

position to tell us than the fellow who was thcrc at the
tinc? S

A Let me sce i£ I can explain that to you again, pr,
Cunningham, Events occcr in medicine in-which we make
assunptions at the tinmc of an acute episode;

How, sometines those asswaptior{é".are not correct

because we Gorn't have all the cata at that ‘time. we trv to

do the best we can. And sometimes that's just not correct. .|

ISR TN

When you nave all of the data to'gé‘théz and you

assimilate it all, then you htvc to come up with what is the™ |

nost probable sequence of events.

Q Boy do you diagnose laryngocpasm?
h it's a clinical condition, and then leoking at the
vocal cords and see if they arce clauped dovn. Now, this

I.J‘-.
c¢hila wvas exchanging air. BHe didn't nuke anv noise. He had

. ,.,fr, .
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no gargling sound. He eimply arched his back and had a
cardiac arrest.
Q Did Dr. Baston look at the vocal cards?
A He had to look at them to put the tube down.

All tight. When he looked at then, did he see
that the child was in laryngospasn?
A ITf he got the tube down, then hc wasn't in
laryngospasa, because they're closed anayou can't get it
down unless you push it through it. -
Q Did he push it through it?
A You know, | don't think so, because he certainly
didn't have anv problems With it afterwards. .
Q So you don't know whether or rot Dr. Baston looked
down the child's throat and saw laryngoczasm; correct?
A Be saw the vocal cords. Now, whether hc saw then

closed, | asswme he didn't, because hc coulén't get the tube- -

"in.

0 All right. You assme he didn't? “1
A well, hc couwldntt, IF the vocal cords are clampedy |,
down, you can't put a tube in.

Q So it's your testimony that if you have an infant

in laryngespasm you cannot: ptct a tube in?
§F a1 .

h Unless you damage the vocal. cords.

229
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1 2 Rave you intubated any infants lately?

2 A Yes.

% | Q Do that frguently?

4 | A No, because I -- we don't like to do that unless

5 | we have to.

& Q Okay. Well, so as I understand it, if Dr. Baston;

7y | saye the child was {n'laryngospasm, you say the child was |

8 | not; is that correct? )

9 A Ro, I did not say that. I said as the data

10 appears to ne, with the clinical sequence of the events, it
( 11 does not appear tq me that hc was In laryngospasm.

12 Q Well, if Dr. Baston says thac he was in

13 laryngospasa then you'd be wrong, wouldn't you?

14 MR. EOLIIES: I object to that,

15 A Did Dr. Baston say that? If he does, show it to

16 ne ana let me look at it.
: 17 IIR. CURNINGHANM: }

18 0 Well, your lawyer's the onc that's supposced to

19 give you the depositions, not me.

20 A Well, | don't-have his deposition.

21 , MR, HOLICS: Well, I'm not his lavyer in the

22 firsc p<l_ace- But I think you ought to ask him about the
J( 23 deposition and let hin see it. o

Sl 230
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MR, CUNNIUGEAN:
Q Do you recail reading this statement made by Dr. .
Bertucci on page twenty-five line four, quote, ®*Dr., Erwin ..

called me and said thet the baby had gone into laryngeal

-

spasn and caused subseguent cardiac arrest.®?

A Can I look Ut that?

Q Sure. )

IR, DOFFY: TWhat page arc you on?

IR, COLNINGHAI: Twenty-five. SN
A I recall that. And again, it's just a different
interpretation of the data. %his was at the tine of the
event. He didn't have all the data, }r. 'Cunni'nﬁgh'a. I'n
just == you know, that'e all I can tell you.
Q Well, he had a lot nore =<
A You have to make it on the basis" Of the svrptons
and the clinical condition. 1low, Dr. Erwin didn't look at ~«
the vocal cords. -
Q Well, don't you think Dr. Erwin knowe amything
about syamptons and clinical conaitions of hi8 own patient?

*-

h I don't know how much he Knonws about laryngosgpasa.
pufortunately, we can't ask hin.
Q well, he knew enough to state to Dr. Bertucci that

2.,

that's what he thought it was?

‘..
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1 A You had an acute, catastrophic event which was
2 unexpected In an infant. I I would have seen the infant at
3 !) that time I might hcve considered laryngospasa aise. It just
4 didn't occur as the facts a1l cone out.
5 Q In your opinion, was this infant properly
6 positioned immediately before the arrest?
| A Properly positioned for what?
8 Q For anything.~
9 A Yes. 1 have no problen with the positioning.
10 |l @ okay. Are you fanmiliar with ary literature that
(. 11 Giscusses the proper positioning of infants with prloric
12 stenosis with a history of vomiting?
13 A Specifically, TD.
14 Q Ail rignt, Are you familiar with any literature
) 15 whicn discusszes the subject of placing tre mfant on its side
16 or its stomach When it has pyloric stenocic end a history of’
: 17 || vomiting? =
P
18 A That's If the -- yeah, | mean, if it!'s continued
19 protracted veuiting, yes. But this child hadn't vomited
20 since he was at the hospital. I gee no reason, after the
21 operation == he has a saphenous vein cutdown, to be proppea
22 up on its ba{c.:_k and being obserbed. o
:‘— 23 Q When you say propped up on its back, what do youq .
| .
ﬁmm et g..LééQ%gh SRR - 5- 3.l
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1 mean?
:;}:‘-‘ 2 A Had the towel rolled underneath the back, or the
* 3 sheet.
4 Q Hhcre under the back?
5 A The shoulders and the head,
6 o Shoulders and the head? where can you get that?
71 A In the nurse's deposition.
8 Q 7hich one?
9 A The two that brought him back.
10 Q Ckay. And inyour judgment, khat would be
<:\ 11 entirely proper?
12 A | don't sec anything improrer "about it.
13 Q Arc you faniliar with any literature which

14 supports the propsition that that is proper?

15 A | think that there's literature suépcrting a

16 nunber of positions, okay? Yyou have to take your individual-
. 17 case at that incividual time With the circunstances and then

bR apply i1t. General statezents don't: apply to individual

19 Circunstances,

20 Q Is that what you tell nurses that work for you,

21 that 1 can't tell you generally what to do, it's going to

22 | differ for every patioent?

- ) W
k;ﬁ; 23 A Yes. I tell them to ucze their own judgment and
A
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1 use their asn clinical judgment, i1f they have any questions
- 2 to call me or ask me.

3 Q Okay. sSo you wouldn't expect the nurses at the

4 Mobile Infirmary to hzve been giveh any general instructions

5 about the eare or an infant with prloric stenosis and a

6 history of voniting about the positioning?

7 A I don"t knou what the nurses were given in terns

a of the general instructions.

9 Q Well, do you know what the requirements of the

10 Nobile Infirmary were insofar as positioning with an infant

11 who had pyleric stenosis and a history of vouiting?

12 A I don't know whether there is a policy manual t‘bat'
13 exists for tnhat. |IFf there doecs, I'm not aware of it. ~

14 Q So you don"t kncw whether or no=, by thfs'infant

15 being on itssback, whether it violated any po’licy of the

16 || Hobile Infirmary? -
17 NR. WFFY: Waft just a minute, T-Hﬁé's nc
1ls evidence that the infant was on its back ezcept fron thg—‘
19 ) parents. . g
20 HR. CUNNINGEAM: Well, that's what he said. |
21 IR, DUPPY: He didn't sa that.

22 IR, CONNINGEA: Yee, he did nost certainly

-

23 did.
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1 MR. DUPFY: He did not, Ee said propped, up o

- 2 his side, |
- 3 %, MR, CUMIINGHAH: He said on his back. Now

4 you"re t;ying to change TIt.

5 Didn't you say on its back?

6 A The infant was propped up. Listen, that has

7'. not—ing to do with the event, Mr. Cunningha.

8 Q That's fine. But dién't you say =-

9 A Yes, | =

10 Q -- that he was on his back?
(‘ 11 A Yes, 1 did say that.

12 Q That"s what | thiougnt. Okay.

13 Now, &o you know wiether or not that violates the

- 14 policy or the Mobile Infirnary insofar as its pediatric

15 nursing? '

16 A No. I have not seen any policy that states thct
N 17 you muct put infants in a certain position, —

1g Q So you ~ &are you saving yocl don't know Or you co

19 know ? L

20 A If it's exists, ‘I'1l be qglad to look at it and

21 give you — 1 don't know that such a policy exists.

22 Q Oan. How, is it standard procedure to enpty the
‘_5~ 23 belly after an upper G| series on an infant like this? 7
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I think we've been through that before.
We touched on it, but we haven't been through it.

IR, DOFFY: We've been through everything iIn

the Kitchen.
MR, CoNNIGEAM: We're going to go through it:
this tine. S

Again, that’s a 'decision or' tile radiologist. as

far as I can tell fron the radiologic literature, one can goy

do it both ways. &and that has to be their decision. . And -+ -

obviously people do 1t both 'ways andé have NO problems either;

vay .

Q Okay. soyou"ve looked at tue radiological

literaturc on that subject?

A Briefly, yes. -

Q wthen did you do that? '

A Witkin the past two years.

Q All right, Why did you do that?

A Well, because I was asked to look at this case.

Q Okay. What literature did you look at?

A The rediologio journalo and the radiologic

textbooks.

Q And you found articles that said you should do it
Y

and articles that said you don't need to do it?

i’

“" .
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A And |I've also talked witht he chaimman of

radiology at the University of South Alabama.

Q who's that?

A Dr., Robinson.
Q When daid you talk with hin?
A Oh, "a year ago.

n

What did you and he discuss?

I just asked him about their == what they do for

e

their children.

Q And what did he say?

A Whether there is any -- hc just said that it's
done by difierent.-radiologists dirrferent'ways.

Q What do you understand to be the reason for

enptying the stouach?

A wwell, | Dean, obkviousiy if the stomach is

overdistended and the pylorus IS comopletely ebstructed, then; . g

you know, you mezy have vemitus, -
Q All right. What"s wrong with that? | mean, whky 7
do you want to avoid that? .t
2 Well, souetimes, you Know, when you try to get tt
out YOU can also stimulate the pharyny, YOU can also cause a

vasovagal response by just doing that. so if it's not a

problem, you don"t bother with it.
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) What other reasons did the literature give for

wacuating the bartiwm?

\ Just the sane reason I did, vomiting and

aspi ration.

) Aspiration?

A Ub-huh,

2 Why do you want to avoid that?

A Well, 1 mean, you cansget aspiration pneunonia.
2 What else can happern to you when you aspirate

other then get pnewmonia?

A Well, 1 mean, 1 guess other conplications ean
arise, you know, and you coulc have further morbiaity.

Q All right. lis:, the literature that says you
don't need to do it, what were the reasons given for not
doing it? 1

A For the sane thing, i{s that you don't necessarily -

do procedures that are unnecessary, because it TaUSes more

stinmulation or' an infant *at's already ill.

Q All right. ©Now, where did you go to medical
school?

A Daory University.

Q Where éid you do your jizmediate postgraduate work?
A hat do you nean? Do you mean internship? v

-

-

i
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Where dfd you d@o your residency and your
intcrnship?

A I did my internship at the University of tlerth

Carolina at Chapel gill. I then daid -- that"s all right.
/\-
You can ark me what you want.

Q All right. What cane next?

a | did an infectious disease and virology

~ s s o ot 2 % o S« 0.

fellouwship at the llational Institutes of Health.

Q All right. What next? -
A Then 1 did a pediatric residency at wéshington

University,. Barnes Hospital.

Q A1 right. Did they evacuate the belly in infant!
at Barnes?

a I don't know. There were at least sixty’

- - '
radiologists on the ztaff, so I don't know what each one of

them uid.

0 Well, do you know what the department ™ BOLicy ITas
there?

A NO.

Q Have you mtae -any inquiry?

h Ho,

Q All right. Bos about at UNC or NIE, did you ==
A We didn't do that at UIH. N

-

.'ia\ '
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Q Where did you go after Barnes?
A I stayed thcre at 8t. Louls Children's Hospital,

did a pediatric neurclocy fellowsnip and an aault neurology

fellowship. v

Q pid thcy evacuate the stomach there in upper Gl
series?

A They pay have. | wasa't doing that at that time.
0 Well, do you know whether they did or not?

A NO. -

Q Have you ever beern at an institution where you are

avare of It being standarc¢ proceaure to cvacuctc the belly?
A | may have. | don't know the standard policies

concerning the radiology deparwient,

Q Where did you go aster you left St. Lonj:é_’(‘;".

A I went to the University of A.rkans;.s.

Q what did you do there? )
A | was in charge of child neurology and ?;nght oL _

the full tine faculty. e
Q lledical 5chool? : z
A Tes, Te

0 Bow long were you there?

A ,'Z\;o years,

0 Do you know wnat they did there insofar as ”4

240
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1 wvacuating the belly of barium?
2 4 *No, | don't know the policy. -
) . What was your reason for leaving there? A-."-;:
4 A I wanted to cone down to the Gulf Coast. S
5 ) Is that the only reason?
6 A Yes. I wanted to go into private practice and..do
7 academic medicine at the same tipe. .
8 Q What was your reason for leaving St. Louis ©
9 Children®s Hospital? .
10 A It was tine.
11 Q .Excuse me?
12 A it was tine.
13 0 It wao tiue?
14 A Right.
15 Q What is your relatiomnship with the Mobile
16 Infirmarv? -
17 A I'm on their media staf¢. S -
18 Q And how long have you been on the nedical stafz? ~ T
19 a Since 19 == 1 guess | have been on the courtesy :
20 staff since 1978, and than the £ull time staff two years
21 after that.
22 Q D'gyou hold any pozitions?
23 | A What do you ncan? S
|
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Are you chairman of' any departments or do you hold

uy titles?

i

2

hat

A

No.
Other than the fact that you are just a goctor -

IS on the staff?

No. 1I'm -- everybody that are full-time members

>f the staff serve On various comnittees.

2

A

What committees are you on?

.Continuing medical education connittee and the .

rehabilitation connittee.

9) Jhat it the rehabilitacion comnittee?
A Rotary FRehab. ,
a What 1S your position oa the continuing medical

education connittece?

A i'm a menber.

Q Have you ever held any other positions at the

Mobile Infimmary?

A Just on various committees., But, you know, |1

really can't tell you whzt thosc are over the years.

Q All right. wvas this -- was Anay Hinkle's case

ever reviewed by any committee at the liobile Infirmary?
A They; a—well have. I'm not aware of it if it

was, but that dococn't mean it wasn't.
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You weren't involved in it i jt was?

L& ]

A - - No.
3 Have you ever hccn a defendant Lo a medical

malpractice casa?

A Ro.

Q Bave you cver received an inguiry that led you to
believe you night be a aefendant?

A e receive those inquiries all the tine.

Q All right. Eave yoU ever. expressed an opinion
that you thought you were about to be a defendant in a
medical malpractice casge?

A I think that we -~ you know, everyone that has
records subpoenacd, you know, alwayc has to consider that

possibility.

1
Q 1ell, does that mean that you have had records

subpoenaed and have considered that possibility? .

A Sure. | have a nmber fron you: offire.
: . e
Q Okay. Did you ever express an opinion.that tac

Cunningham fim was getting ready to sue you?

- —

A No. I have had had

MR, DUPFY: What diffcrence does it make?
IR, CUMMNINGHAIl: Well, I don't know., Haybe it

. D ) LS -
makes no difference. DBut I don't know unless I ask.
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IR, DUFrY: I don't sce any rclevancy at all.
I think it's a bunch of wasted tine.
4 I certainly hope not. But I've not had any direct
colrrespondence |

iR, COWNINGEAL:

3 So you've never told anybody that you understood

you were about to get sued

A No.
P -~ at anytime In the past?
A Well, I nean, I'm sure we all discuss, you kaou,

records that-arc subpoecnaed.

MR. CUIMINGHAll: Olkay. Iz anybody else going
to ask amy questions? I you are, you can go ahead and
I'1ll be looking over my stuff while you do it.

MR. EOLMES: Arc you going to ask :any more?

MR. COLNINGHANI: I'm sure Dwill, after you
gct through. T

IR. HOLIES: | Gon't know that | heve amy.
want to take a ghort break? .

IR. CONNINGLAII: Yeah.

(Short areak)

MR. CONNINGEAM:

Q Dr. Chalhub, what professional organizations are

.
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you a member of?

A -There arc a number Of them. The Anerican Academy
of pPediatrics, the Anerican Academy of MNeurology, the Child
Neurology Society, the American Hedical Association, the
Southern Society for tieurcological Research, the Southern

sociecty for Child Heurology, the Anerican EEG Association, - .

the Southern Society cf Electroencephalographers, the Alabama

HMedical Assoclation, the Alabama Pediatric Association. Is
that == L s
Q All right. Bar long have you been a menber of the

Anerican Academy or Peciatrics?
A Since 1978.
Q All right, Does that: academy pronulgate
reconmended standards of practice?
'

A NMo. | think that thcy have their -- they have

reconnendations for cartain situations and certain entities,

but that does not set a standard or' care,
’P

0 Okay. They do hcve recommendea practices, though;

is that correct?

A They have committees who reviev isnues”and give
recommendations from that comnittee.
0 What recomnmendations, if any, has the American

e
Academy of Pediatrics made on the issue of positioning of an
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1 infant with prloric stcnonis? °

2 A I don't know those, If they exist.

3 Q All right. What position, if any, hac the

4 American Academy Of Pediatrics taken with respect to the

5 evacuation of the belly of an infant with pyloric stenosis?

6 A I don't know that.

7 Q what position, if any, has the Anerican Academy of

8 pPediatrics taken with respect to the training reguired of

9 pediatric surgical and floor nurses?.

10 A If any, 1 Gon't know then.

11 Q Okay. Well, in your medical jucégaent, should

12 pediatric surgical and floor nurses have cpecial tréining in

13 || their fierd? N | _

14 A well, 1 man, | thin~;it's conmensurate with good
) 15 nursing care. | mean, if they go to ncrsing school a.nd they

16 have Instruction and continued nedical ecaucation.: You know

17 in terns of pediatric intensive care, that requivr;eifsha

18 dizZferent level. 7]

19 Q All right. what level does that xa;u,ir'é_y"?

20 A I ncan, it would reguire, you know, training fn

21 pediatric intensive care problens and experience in a

22 pediatric in:t_ensive care urnit, ‘

23 Q Okay. Eow about nurses who are assigned to the )
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10
11
12
13
14
15
i6
17
18
19
20
21

22

pediatric floor, should they have any special training above
and beyond that of a registered nurse who is net 0On a
pediatric floor?

A I think they should bhave experience d@ealing with
children. But again, you knew, 1 don't know the
reguirements. And i£ you want to know those, you can ask the

director or nursing ana so forth.

Q So you don't know what reguirenments, if any, there

are at the dobile Infirmary along those lines?
A I don't know what the reguircments are to work 'on
the pediatric £loor, no.
0 Would you expect tncrc to be some afferent
requirements ror working on that floor?
IR. DUPFY: He doesn't know. | don"t know
1

what he'd expect.

A |l mean, 1 can't speak for the Hobile Infirmary. *

R, CUIMINGEHAIll: B

Q well, would you as a pnysician expect that there -
would be some roguirements for a nurse to work on the .
pediatric floor?

A I would expect that they would have sone pediatric

nursing. iow, whether their requirenent IS ncrsing school or

what other experience, cthat's up to the Infimmary to deC|ae
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And you don't know what that isS?

No.

HR. CUMNIUGEAN: Qkay. ‘Thank you.

MR. BOLMES: | don't have any. That's all.

5 FURTIER, DEPOUELT SAYETH MOT.
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why children who get viruses cgeg encephalitis versus chil-
dren who don"t get encephalitis with the same virus . .,
.There®"s certain host response that's unpredictable,

the Aritish Literature
Arching back can"t he produced by respiratory arrest

Hypoxia- is just decreased oxygen

Because he had respiratory arrest as the result of cardiac:
arrest / no distress first

Becoming decerebrate and cvanotic

Because when you have a respiratory arrest you don"t ini-
tially arch your back, become cyanotic end drop down to a
heart rate of 30 within 3 minutes, That's just not typical

ck is a sign of decerebrate posturing which re-
flow and oxvgen to the brainttitl
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CHALHUB DEPOSITION (HINHLE) 3-1-85

He was the treating physician testifying as an expert for the

Defendants).
9/22. Child had a hypoxic ischemic encepha.
12/718. Caused by cardiac arrest.
14/16. Cardiac arrest probably caused by a metabolic abnormality
52/4. Testified once that a doctor failed in proper resuscitation
57/9. Consults and reviews records for st. Paul Ins.
57/20. Contacted by their claims reps.
78/716. When the blood flow does not go to the brain for even
a period of one, two, or three minutes, then the brain
suffers irrepairable damage.
81/8. If iIts anoxia and ischemia, then its a much shorter

period of time.



