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1 
IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO 

MARIE LIAPIS, et al., 

Plaintiffs, 

-vs- JF%EE % L E F E R  

ADELE CARAVELLA, et al., 

Defendants. 
- - - -  

Deposition of KENNETH R. CALLAHAN, D.D.S., 

taken as if upon cross-examination before Sandra 

L. Mazzola, a Registered Professional Reporter 

and Notary Public within and for the State of 

Ohio, at the offices of Kenneth R. Callahan, 

D.D.S., 21 100 Southgate Park Boulevard, Suite 

212, Maple Heights, Ohio, at 4:05 p.m. on Monday, 

January 19,1998, pursuant to notice and/or 

stipulations of counsel, on behalf of the 

Plaintiffs in this cause. 

BAREERIC &ASSOCIATES, INC. 
COURT REPORTERS 

216 221-’1970 
Fa( (116) 221-9171 

14237 DETROIT AVENUE, SUITE THREE 
CLEVELAND OHIO 44107 

2 

APPEARANCES: 

Ellen M. McCarthy Esq. 
Nurenberg,. Plevin,’Heller & McCarthy 
1370 Ontario Street 
First Floor 
Cleveland Ohio 44113 
(216) 621-2300, 

On behalf of the Plaintiffs; 

William R. Rider Esq. 
Law Offices of dichard J. Hartman 
Suite 525 
113 St. Clair Euildin 
Cleveland Ohio 4 4 8 4  
(21 6) 771 -5336, 

On behalf of the Defendant 
Richard Harkins; 

Thomas J. Downs Esq. 
Lakeside Place - Suite 410 
323 Lakeside Avenue West 
Cleveland Ohio 44143 
(21 6) 623-4 155, 

On behalf of the Defendant 
Adele Caravella. 
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- _ - -  

(Thereupon, Plaintiff‘s Exhibit 1 

Notice of Deposition Duces Tecum, was mark’d for 

purposes of identification.) 
_ _ - -  

MS. McCARTHY Put on record that a 

notice of deposition with duces tecum was 

issued to Dr. Callahan through counsel, Bill 

Rider, which requested the doctor to produce 

a number of items, 1 through 6, attached to 

the notice, including all 1099’s for a 

variety of insurance companies, journals, 

calendars and that kind of thing, and that 

they weren‘t produced today and they are not 

going to be produced and that no other 

reason was given for their non-production. 

Would that be fair? 

MR. RIDER: 1’11 give the reason 

that they are not being produced. They’re 

not being produced for several reasons. One 

reason is some records requested do not 

exist. Another reason is some of the 

records requested can not be located because 

they’re comingled with other records of the 

same nature. 

4 

Another reason is that they can not readily 

be produced and certainly, if they were 

available, they couldn‘t have been produced 

within the time frame of the discovery 

deposition since I got the notice of 

deposition duces tecum on Thursday and I was 

in trial on Friday and we are here taking 

the doctor’s discovery deposition on 

Monday. 

And finally, perhaps most importantly, 

had I had the opportunity, I would have 

filed a motion for protective order anyway 

because I believe the request is really 

simply for the purposes of annoyance, 

oppression -- 
MS. McCARTHY: And harassment? 

MR. RIDER: And harassment, thank 

you. And I was unable to file the motion 

for protective order because I was in fact 

in trial on Friday and the Courts were 

closed on Monday. 

available and which ones do not exist? 

MR. RIDER: 1099’s may exist, but 

are comingled with other 1099’s for patients 

MS. McCARTHY Which ones are not 
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who may have had insurance with the carriers 

who you request. Those that don’t exist at 

all -- No. 1, and 2, are comingled with all 

other payments from insurance companies for 

patients that the doctor sees and treats. 

The doctor’s library is available if you 

want to look at the medical texts that are 

contained therein. Office calendars do not 

exist. They are destroyed at the end of the 

year. There are no copies of reports or 

depositions from medical examinations 

requested in No. 5. The doctor has no list 

of other cases in which he’s testified, 

which you requested in No. 6. 

the doctor? 

MS. McCARTHY Okay. Will you swear 

KENNETH R. CALLAHAN, D.D.S., of lawful 

age, called by the Plaintiffs for the purpose of 

cross-examination, as provided by the Rules of 

Civil Procedure, being by me first duly sworn, as 

hereinafter certified, deposed and said as 

follows: 

CROSS-EXAMINATION OF KENNETH R. CALLAHAN, D.D.S. 

BY MS. McCARTHY 

Q. Doctor, my name is Ellen McCarthy, and I along 

6 
with Leon Plevin represent Mrs. Liapis in this 

case. I’m here for the purposes of determining 

what y w r  opinions are with respect to 

Mrs. Liapis and the basis of each of those 

opinions, especially the ones you intend on 

discussing at the time of trial. 

If I ask you a question which you don’t 

understand, stop me, tell me, and 1’11 rephrase 

the question so that is clear to you. Okay? 

A. Yes. 

Q. If you answer one of my questions, I will assume 

you understood it and I will rely on the answer 

that you provided in the trial of this case, is 

that clear to you? 

A. Yes. 

Q. Where do you practice your profession? 

A. Southgate Medical Arts Building in Maple Heights, 

Ohio. 

Q. And what is your profession? 

A. Oral and maxillofacial surgery. 

Q. How long have you been engaged in that practice? 

A. Forty years. 

Q. How do patients find you for treatment or 

evaluation outside of the medicolegal context? 

A. Well, I have a referral base among physicians and 

Page 5 to Page 8 

7 
1 
2 Q. Any other way they find you outside of the 

3 medicolegal context? 

4 A. Patients speak well of our treatments and they 

5 

6 patients to the office. 

7 Q. Do you diagnose patients with disorders of the 

8 temporomandibular joint? 

9 A. I do. 

0 Q. Do you treat those patients whom you diagnose 

1 with TMJ disorders? 

2 A. On occasion I will treat patients. Otherwise I 
3 will direct treatment. 

4 Q. What does direct treatment mean? 

5 A. That means I will send them to a doctor close by 

6 
7 

8 

9 

!O there. 

!I 
!2 A. Dr. Goldberg. 

!3 Q. And what is his first name? 

!4 A. Gerald. 

!5 Q. When you do treat patients on occasion whom you 

dentists who send me patients. 

refer other friends or relatives or other 

here in the same building for a bite splint, or 

if they require surgery, I will take them to 

University Hospital where I practice and have 

that surgery done by the head of the department 

Q. And who is that? 

a 
1 diagnose with temporomandibular joint disorders, 

2 under what circumstances do you provide them 

3 treatment? 

4 A. If it’s a mild disorder that can be treated with 

5 medicines and habit control and diet control. 

6 Q. Do you send your patients who need surgical 

7 management strictly to Dr. Goldberg or do you 

8 send them to any other place? 

9 A. Oh, occasionally Dr. Hauser. 

10 Q. Dr. Michael Hauser? 

I1 A. Uh-huh. 

12 Q. And he is at Mt. Sinai? 

14 Q. Is that ayes? 

15 A. Yes. 

16 Q. So would it be fair to saythat you personally 
17 know Dr. Hauser? 

18 A. Yes. 

19 Q. And do you know him by way of his involvement in 

?Q 
?1 A. Yes. 

!2 Q. What is his reputation as an oral and 

!3 
!4 A. I think he has a fine reputation, Ms. McCarthy. 

!5 Q. Is he qualified to diagnose and treat 

13 A. Uh-huh. 

various organizations which you participate in? 

maxillofacial surgeon in this community? 
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1 temporomandibular joint disorders? 

2 A. Yes. 

3 Q. And in the past he has performed surgery on 

4 patients of yours, is that fair? 

5 A. He has operated on patients of mine, perhaps not 

6 through direct referral by me, but perhaps by my 

7 partner. 

8 

9 A. Dr. Bell. 
10 Q. Do you perform surgeryon temporomandibular 

11 joints? 

12 A. Not any longer, Ms. McCarthy. Although I did for 

13 many years. I was one of the primary pioneers in 

14 TMJ surgery in the late ‘50’s. 

15 Q. When was the last time before May 1993 that you 

16 performed surgery on the temporomandibular joints 

17 as the lead surgeon as opposed to as an assistant 

18 physician? 

19 A Oh, it’s been many years. I don‘t know how long. 

20 Q. Would that be in the 1960’s? 

21 A. Perhaps. 

22 Q. Can you think of anytime in the 1970’s when you 

23 

24 

25 A. No. 

Q. And that‘s Dr. Bell? 

performed surgery on the temporomandibular joints 

as anything other than an assistant surgeon? 

10 

1 

2 

3 disorders? 

4 A. I teach in a clinic setting about 

5 temporomandibular joint disorders. 

6 Q. So would that be the surgical management? 

7 A. Surgical management. 

8 Q. And when you say-- 

9 A. Management generally. Not specifically surgical, 

Q. Would it be fair to say that there are two ways 

Q. Do you teach in a classroom setting about the 

surgical management of temporomandibular joint 

10 no. 

11 

12 

13 A. Yes. 

14 Q. All right. So you don’t get involved in the 

15 

16 temporomandibular joint disorders? 

17 A. That is correct. 

18 Q. But you do get involved in a clinical setting 

19 

20 correct? 

21 A. Yes, with students when I’m asked. 

22 Q. How does that work? 

23 A. We have discussions in the clinic in the morning 

24 when I teach and the students come and bring 

25 questions about a varied number of things, one of 

to manage it, clinically and surgically? 

classroom teaching of the surgical management of 

with the management of TMJ disorders, is that 

11 
I 

! Q. And when you say the clinic, you are referring to 

3 what? 

k A. The Oral and Maxillofacial Surgery Clinic at Case 

i Western Reserve University School of Dentistry. 

j 

7 hospitals? 

3 A. I do. 

3 Q. Okay. Where is that? 

3 A. Privileges at University. I bring a primary 

1 number of cases there. Also at Marymount where I 
2 see trauma cases. At South Pointe I have 

3 privileges and occasionally at Bedford. 
4 Q. Do you lecture to any other individuals outside 

5 of medical students about temporomandibular joint 

5 management? 

7 A. No, but I don‘t know who else would be interested 

8 in that. 

9 Q. Well, I suppose insurance representatives and 

0 
1 

2 individuals? 

3 A. I put on a seminar out at Colorado Springs. I 

4 was one -- excuse me. 1 didn‘t put on a 

5 seminar. I was one of the participants in a 

which is temporomandibular joint disorder. 

Q. Do you have privileges at any of the other 

defense lawyers may be interested in that type of 
thing. Have you had occasion to lecture to those 

12 
1 

2 Q. And when was that? 

3 A. That was in July of 1992 at the Broadmoor. 

4 Q. And was that at the invitation of some individual 

5 or company? 

6 A. Invitation from a group of attorneys, but I’m 

7 sorry, I can not remember what they are -- it had 

8 an acronym. I could probably go look it up if 

9 youwant. 

0 Q. Have you ever published in the area of TMD 

1 diagnosis? 

12 A. Well, to that group I did. Otherwise, no. 

13 Q. When you say to that group, would that be an 

14 

15 

16 purposes of that seminar? 

17 A. Syllabus, yes. 

18 Q. And 1 don’t want to mix up terms when I’m 

19 

?O 

!1 dysfunction. 

22 A. Yes. 

23 

24 correct? 

25 A. Same thing as saying like, The patient has knee. 

seminar. And that was for attorneys. 

outline that you published in a textbook that was 

used or some sort of handout that was used for 

referring to TMJ and TMD, but for my purposes 

when I say TMD, I mean temporomandibular joint 

Q. As opposed to TMJ which is just the joint itself, 
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1 

2 it be called. 

3 Q. All right. Have you ever diagnosed a patient of 

4 yours with traumatically-induced internal 

5 

6 

7 jaw? 

8 A. I can not think of having ever done so. 

9 Q. Can a person sustain a whiplash type of injury 

10 without direct trauma to the head, face or jaw 

11 and develop temporomandibular joint disorder as a 

12 result? 

13 A. Myview is in the lack of very high speed 

14 collision, no. 
15 Q. And very high speed means what? 

16 A. More than 70 miles an hour. More than 60 miles 

17 an hour perhaps. 

18 Q. Have you reviewed some articles or some data or 

19 

20 

21 

22 the temporomandibular joint? 

23 A. I have. 

24 Q. Can you refer me to a text that published such a 

25 

Yes, of course, it’s TMD. TMD is what I’d rather 

derangement of the temporomandibular joint in the 

absence of direct trauma to the head, face or 

materials that indicate that a speed lower than 

60 with no direct trauma will not produce any 

kind of internal derangement or dysfunction to 

statement or such a view? 

14 

1 A. I will refer you to the March 1995 Journal of 

2 

3 
4 

5 

6 
7 joint. 

8 Q. And determined what? 

9 A. That that impact is less than the stress put on 
10 

11 Q. The impact at what speed? 

12 A. Produced in the absence of cuts, lacerations, 

13 bruising, in the absence of a direct injury. 

14 Q. Well, I’m talking about, you made a statement 

15 that you needed a very high speed in order to 

16 produce an internal derangement. Is that your 

17 statement? 

18 A. Yes, because at high speed you are bound to 

19 strike something on the inside of the automobile. 

20 Q. Would that be true in the presence of an air bag? 

21 A. Well, I don’t know. I don’t have any experience 

22 

23 

24 Q. I just want to understand what your opinion is in 

25 terms of a whiplash type injury where there’s no 

Oral and Maxillofacial Surgery, authors Howard, 

et ai., who ran a number of experiments using 

live dummies -- and that is really the correct 

term --who were involved in moving vehicle 

accidents and they measured the impact at the 

the joint in the normal act of chewing. 

with air bags. I don’t know of any reading 

materials on air bags. I don’t know. 

15 
1 direct trauma. And when I say direct trauma, I’m 

2 talking about the head, the jaw and the face. 

3 A. It is my view that in the absence of direct 

4 trauma, whiplash injuries, while they may produce 

5 cervical, flexion-extension injuries do not 
6 produce temporomandibular joint injuries. 

7 Q. So to phrase it another way, an individual who 

8 sustains a whiplash type injury without direct 

9 trauma to the head, jaw or face can not develop 

0 traumatically-induced internal derangement of the 

1 temporomandibular joint? 

2 A. That is correct. 

3 Q. Have you ever seen literature to the contrary? 

4 A. I have. 

5 Q. Tell me where you’ve seen it. 

6 A. Only place where I have seen such literature is 

7 in articles which I suspect are advocational, 

8 literature by an advocate. 

9 Q. Advocate of what? 

!O A. Of a particular view. 

!1 Q. Okay. Have you ever seen any of those articles 

!2 appear in the Journal of Oral and Maxillofacial 

!3 Surgery? 

!4 A. I can not remember one. 

!5 Q. Do you subscribe to that journal? 

16 
1 A. I do. 

2 Q. And would it be fair to say that for a number of 

3 years you have been a subscriber and reader of 

4 that journal? 

5 A. Yes. There is one that was by LaPointe. That 

6 was in the August 1986 or ’87, I’m not sure. I 
7 think in the 1987 journal. In which it cited 28 

8 whiplash injuries that produced flexion-extension 

9 injury. LaPointe and Weinberg. However, they 

IO were all reported within a short period of time 

I1 after the report at the emergency room. 

12 Q. Well, when you say flexion-extension injury, I 

13 assume you are talking about the neck, or are you 

I4 talking about something else? 

I5 A. Whiplash which produces jaw injury. 

I6 Q. Now, did Mrs. Liapis have TMD prior to the first 
I7 

8 case? 

9 A. I believe she did. 

!O Q. Did she have internal derangement of the disks 
!1 
!2 of that lawsuit? 

!3 A. We don’t know that, Ms. McCarthy, because nobody 
!4 examined her for TMD. 

!5 Q. When did the TMD develop? 

automobile accident that is at issue in this 

prior to the first accident that is the subject 

Page 13 to Page 16 221-1970 
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1 A. Well, I suspect that developed back in 1986 after 

2 her first accident. 

3 Q. And why do you say that? 

4 A. Because she had maxillary pain at that time. 

5 Q. And maxillary pain is what? 

6 A. Pain in the maxilla, the upper jaw. 

7 Q. Is it your belief that the cause of her TMD in 

8 

9 

1986 was the automobile accident on, I think it 

was -- I don‘t know what date. Some time in 

10 ’86. 

11 

12 think it was. 

13 Q. Okay. 

14 A. I don’t know what caused it. I think -- 
15 Q. Does it have any -- excuse me. I don’t want to 

16 interrupt you. 

17 A. I think it had -- it also has to do with, as 

18 Or. Eetor pointed out, the osteoarthritic 

19 changes. But as to what caused it, I don’t know. 

20 Q. Did the 1986 automobile accident have any 

21 relationship to the development of TMD at that 

22 time? 

23 A. I suspect it did. 

24 Q. And why do you say that? 

25 A. Because she struck her face. 

MR. DOWNS: Labor Day of ‘86, I 

1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~~ 

18 

Q. What did she strike her face on? 

A. I don’t know. It’s in the record. 

0. What happened in that collision? 

A. 1 don‘t. 

Q. What speeds were the vehicles going at that time? 

A. I don’t know. 

Q. Was it a rear-end collision? 

A. I’m sorry. Ms. McCarthy, I’ve only seen this 

report very recently. 1 don’t know whether it 

was a rear-end collision or not. 

Q. When did you see the report? 

A. Today. 

Q. Would it be fair to say that you reviewed those 

MR. RIDER: If you recall. 

records within a half hour or an hour of my 

appearing here today for your deposition? 

A. That’s correct. 

Q. And in spite of that, you can’t recall on what 

she struck her face, what caused the accident or 

the speeds of the vehicles involved? 

spite of that. It’s because of that. 

MR. RIDER: Objection. It’s not in 

Q. What treatment did she have as a result of her 

maxillary pain at that time? 

A. I have no idea. 

19 
1 
2 

3 

3 A. No. 

Q. Have you seen any dental records that were 
generated prior to May of 1993 which indicated 

she was making any complaints of TMD? 

5 A. Thereare. 
7 Q. What are they? 

3 A. There is a common belief among authors and 
3 lecturers on th 

3 primarilyfrom 

1 social stresses, which 

2 

3 Q. is that it? 

4 A. Oh, there are a number of other habits that can 

5 produces chronic temporomandibul 

6 Q. And what are those? 

7 A. Gum chewing, hand -- 
8 conversations, singing, violin playing, and 

9 occasionally sudden uncontrolled traumatic 

0 injuries such as a sneeze or a sudden 

I uncontrolled pening 

2 too wide to eat a sub sandwich are some of the 

3 things that set it off. 

4 Q. Anything else that causes TMD? 

5 A. Direct injuries to the jaws. 

habit of bruxing and clenching. 

to shoulder telephone 

~ ~~ ~~ 

20 
1 Q. Anything else? 

2 A. No. 

3 Q. Are there generally recognized symptoms of TMD? 

4 A. There are. 

5 Q. And what are those? 

6 A. It hurts to open. It hurts in the ear. Patients 

7 

8 pain. Tinnitus. 

9 Q. Is that ringing in the ears? 
0 A. Yes. 

1 Q Anything else? 

2 A There are subset symptoms, hurts to yawn, hurts 

3 

4 wide. 

5 Q. Anything else? 

6 A. In the cluster of symptoms, i f  the other symptoms 

7 

8 

9 

0 pathognomonic for TMD. 

1 Q. Anything else? 

2 A. No. 

3 Q. How about popping? 

4 A. I think clicking and popping fall under the same 

5 aegis, Ms. McCarthy. 

have headaches. They have pain to chew. Facial 

to laugh, not always present. Hurts to open very 

or a number of those others that belong in the 

cluster are present, clicking can be an added 

symptom, but clicking by itself is not 

221 -1 970 A TE Page 17 to Page 20 
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1 

2 what you said? 

3 A. Yes. 

4 Q. So you can have popping, but you can have the 

5 other symptoms that you have listed, including 

6 facial pain, complaints of pain in the ears, 

7 headaches pain on chewing or tinnitus? 

8 A. Or a significant number of those. Not everyone 

9 has all the symptoms. 

10 Q. Sure. Could a person have clicking and one of 

11 the six cluster symptoms that you gave me and 

12 have TMD? 

13 A. That's too nebulous a question to answer. I 

14 don't know. 

15 Q. Let me ask you this way, doctor. Can a person 

16 

17 

18 A. Clicking and ear pain? 

19 Q. Right. 

20 A. Yes. 

21 

22 have TMD? 

23 A. Yes. 

24 Q. Have you reviewed Dr. Betor's records? 

25 A. Yes. There wasn't much in there. 

Q. I'm sorry? Fall under the same aegis, is that 

have clicking, audible clicking and, say, ear 

pain and be symptomatic of TMD? 

Q. Can a person have clicking and facial pain and 

22 

1 

2 

3 

4 

5 symptoms of TMD? 

6 A. Yes. 
7 Q. Did Or. Betor misdiagnose Mrs. Liapis? 

8 A. No. 

9 Q. If you believe Mrs. Liapis had TMD prior to May 

10 of 1993 and Dr. Betor treated her for the three 

11 years prior to that, how did he fail to recognize 

12 this disease entity? 

13 A. Perhaps she did not complain about those symptoms 

14 

15 Q. Are you an expert in disorders of the 

16 temporomandibular joint? 

17 A. Ms. McCarthy, there are no experts in this area. 

18 There are those of us who read a lot and studya 

19 lot, but I doubt if anyone is really an expert 

20 because there's so much still to be learned. 

21 

22 

23 
24 A. I have been, but I no longer am. I simply don't 

25 want to stand at a table for seven, six hours at 

Q. Okay. So can you and I agree that there's no 

reference in Dr. Betor's prior records, at least 

those generated before May 1993, that indicate 

that she had any of the generally recognized 

at that time to him. 

Q. Would it be fair to say that you do not consider 

yourself to be an expert in the surgical 

management of temporomandibular joint disorders? 

23 

1 atime. 

2 Q. Do you know Dr. James Moodt? 

3 A. I do. 

1 Q. And how do you know him? 

5 A. I have met him on occasion and I know of his 

3 

7 Q. What is his reputation in the dental community? 

3 A. Fine reputation. 

3 Q Is he qualified to diagnose and conservatively 

0 manage temporomandibular joint dysfunction? 

1 A. Yes. 

2 Q. You wrote a report in this case dated November 7? 

3 A. That is correct. 

4 Q. Did you write any other reports? 

5 A. No. 

6 Q. And that is a seven-page report, is that correct? 

7 A. That is correct. 

8 Q. What records did you have prior to writing this 

9 report or at the time you wrote this report? 

0 A. I had a voluminous set of charts, progress notes, 

1 narrative letters and dental records, all of 

'2 which pertained to Miss Liapis, including my own 

'3 panorex x-rays. 

'4 Q. Well, specifically, what records did you have at 

'5 the time or just before you wrote this report? 

work, and he doubtless knows of my work. 

1 

2 
3 
4 

5 

6 
7 

8 

9 

IO 

I1 

I2 13 

14 15 

16 

17 

18 

19 10 

!1 

!2 

!3 

!4 

!5 

24 

A. The records and narrative reports of Dr. James 

Moodt, the Fairview General Hospital emergency 

room report. 

Q. Dated when? 

A. 5-9-93. The medical charts of physician Fitch, 

the personality assessment of psychologist Robert 

Goldberg. 

Q. When is that dated? 

A. 7-2-87. Charts of St. John's West Shore 

Hospital, 7-24-87; more charts that come from St. 

John West Shore which are partially illegible. 

Q. Can you tell the date from those? 

A. I can not. Physical therapist report from 

Fairview Hospital, including myriad numbers of 

visit entries. 

Q. Over what period of time? 

A. I believe it's the middle of '93 through '94. A 

narrative letter from Richard Betor, B-E-T-0-R, 

D.D.S. 

Q. What's the date of that? 

A. August 16, 1993. And the dental records from 

Dr. Betor dated from 3-22-90 until 5-20-94; 

reports from a weight loss clinic. 

Q. Dated when? 

A. I'm sorry. I don't have the date for those. St. 
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1 John's West Shore. 

2 Q. That would be the weight loss clinic from St. 

3 John West Shore? 

4 A. Yes. A report of Michael Hauser. 

5 Q. Datedwhen? 

6 A. 11-10-94. 

7 Q. I'm just interested in what you had before you 

8 

9 A. There is no reports since that time except the 

10 

11 Q. You mean the Southwest General records? 

12 A. Yes. 

13 Q. Well, Dr. Hauser's report is dated November 10th 

14 

15 '94. 

16 A. Well, that is a fax copy so perhaps that was sent 

17 to me prior to my letter, but perhaps it was sent 

wrote your November 7, 1994 report. 

one which we previously touched on. 

of '94. Your report is dated November 7th of 

18 

19 

20 

21 Q. Datedwhen? 

22 A. 11-19-93. Reports from Health South, which 

23 
24 Q. Over what period of time? 

25 A. It appears to be in the middle of 1994. 

after my letter, neither one of which I know. 

Then there are some radiologic 

interpretations from Plaza South One. 

believe is also physical therapy. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

i a  
19 

20 

21 

22 

23 

24 

25 

26 
Q. Is that it? 

A. It may not be, Ms. McCarthy, if you can wait for 

a minute. And an MRI report April 1994 for the 

TM joints. That is it as far as I can tell. 

Q. So you did not have the office notes of 

Dr. Hauser, is that correct? 

A. I did not have the office notes of Dr. Hauser. 

Q. Have you ever received the office notes of 

A. I don't know. I don't recall. 1 don't see them 

Dr. Hauser? 

in here. 

Q. All right. Have you ever received the operative 

note from the Mt. Sinai Hospital with respect to 

the arthroscopic surgery performed by Dr. Hauser? 

A. No. 

Q. Have you ever seen office notes from Dr. Thomas 

A. No. 
Q. Do you know Dr. Thomas Murphy? 

A. I know him. 

Q. How do you know him? 

A. I used to do some surgery at Metro and he was 

Murphy? 

training there at that time. 

Q. What's his reputation? 

A. He has a fine reputation. 

27 

1 
2 

3 surgeries he performed? 

1 A. No. 
5 Q. Have you seen any emergency room records with 

5 respect to any other automobile accidents in 
7 which Mrs. Liapis was involved after May 9, 1993? 

3 A. I'm sorry. I'm going to have to go off the 

3 record. Look, I don't know whether I have those 

3 or not. Do I have those? 

1 

2 I believe all the records that you reviewed 

3 prior to rendering your report are the 

4 records that you referred to today. And I 
5 don't believe I forwarded you any additional 

6 materials, nor do I think anyone else has. 

7 A. The answer is I don't believe I have them here. 

8 If you have a copy, you might show me a copy and 

9 I would recognize it. 

0 Q. Sure, but the stack that you have sitting in 

1 front of you right now which you've looked 

2 through, you have not read off any emergency room 

3 treatment other than the Fairview Hospital 

4 emergency room treatment of May 9, 1993, and I'm 

5 wondering simply in terms of what records were 

Q. Did you ever see any of the operative notes 

dictated by Dr. Murphywith respectto the 

MR. RIDER: I don't believe you do. 

1 

2 

3 

4 

5 

6 

7 

a 
9 

0 

1 

2 

3 
4 

5 

6 

16 7 

I9 

!O 
51 

!2 

!3 
!4 !5 

~ ~~ 
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provided to you -- 
MS. McCARTHY And maybe we can 

stipulate that he was not provided those 

records and then I can move on. 

MR. RIDER: I didn't bring that part 

of the file with me, but I don't believe any 

other records were sent to the doctor other 

than what he's testified to today. 

Q. All right. And the records that you reviewed in 

anticipation of your discovery deposition 

included Southwest General Hospital records dated 

in 1986 with respect to an automobile accident 

that same year? 

A. Repeat the question, please. 

MS. McCARTHY Would you read back 

the question for him, Sandy? 

A. No. 
Q. Did you review any other records in terms of your 

A. No. 
testimony today that we haven't talked about? 

MR. RIDER: How did the doctor 

answer that question about the review of his 

records today? 

A. It was in preparation for the discovery dep. So 

therefore, I saw those records from Southwest. 
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1 MR. RIDER: And those records, just 
2 for the record, were records supplied by 
3 Dr. Randt. However, those records contain 
4 more than just h i s  office notes. They 
5 contain records from Southwest -- I’m sorry 
6 --from St. John West Shore, and I’m not 
7 s u r e  what else they may contain, but they 
8 were records supplied by Dr. Randt. 
9 Q. Have you since the time of your report reviewed 

10 any records, office notes or operative notes or 
11 hospital records, generated with respect to the 
12 treatment of Drs. Hauser and Murphy? 
13 A. Other than the narrative written by Dr. Hauser to 
14 
15 Q. Have you reviewed any records of Dr. Robert h a s ?  
16 A. No. 
17 Q. How about Dr. Sheehan? 
18 A. Was he a physical therapist? If h e  is a physical 
19 therapist, I probably have, but otherwise, no. 
20 Q. I believe is endocrinologist at the Cleveland 
21 Clinic. 
22 A. No, then I did not. 
23 Q. Now, do you have your report in front of you 
24 
25 A. Yes, I have. 

which we have already referred, no. 

dated November 7, 1994, is that correct? 

30 

1 
2 

3 A. That’s correct. 
4 
5 
6 A. Yes. 
7 Q. --you have the first accident she was involved 
8 
9 A. That is a typo made by the secretarial service, a 

10 typographical error. That should be 1993. 
11 Q. It’s your understanding based on your review of 
12 the records that Mrs. Liapis did not make any 
13 complaints of jaw pain or discomfort or jaw 
14 symptoms until she  was seen by Dr. Moodt a couple 
15 of months after the accident, is that correct? 
16 A. That is not correct. 
17 Q. All right. Is that what is contained in your 
18 report? 
19 A. Yes. 
20 
21 regard? 
22 A. Actually, she did complain earlier than two 
23 months. 
24 Q. All right. So the report is in error on that 
25 point? 

Q. And you saw Mrs. Liapis only one time on 
October 7, 1994, is that correct? 

Q. Now, in your report under history, Roman Numeral 
No. I ,  first paragraph -- 

in was May 9, 1991. Is that an error? 

Q. All right. And so  the report is in error in that 

Page 29 to Page 32 
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1 A. Just on that point, yes. 
2 Q. Okay. Clear up the error for me then, doctor. 
3 A. I think the first mention of jaw discomfort 
1 
5 Q. All right. And where do you get that 
5 information? 
7 A. This is contained in a series of progress notes, 
8 I believe belonging to Dr. Fitch, which on June 
9 16 say, When patient opens mouth, jaw pops. 
0 Now, perhaps my report -- in that case my 
1 report is not in error because I did not consider 
2 that as diagnostic of temporomandibular joint 
3 disorder. 
4 Q. Does that note mention anything else that would 
5 be significant in terms of the symptomatology 
6 associated with TMD? 
7 A. Left-sided face pain, but of course, she’s had 
8 face pain many other times prior to this. 
9 Q. Does your report talk about that, doctor? 
!O A. No. 
!1 Q. Whynot? 
!2 A. Well, inasmuch as the report was made more than 
!3 
!4 
!5 

occurs on June 16, five weeks after the accident. 

three years ago, I don’t recall why not. It 
either was because I did not see that entry, A; 
or B, because I did not consider that as 

32 
1 diagnostic of temporomandibular joint disorder. 
2 Q. Incidentally, do you know what has happened to 
3 this woman since you wrote this report in terms 
4 of her medical care? 
5 A. I do not. 
6 Q. So you have no idea about subsequent surgeries? 
7 A. I do not. Mr. Rider has indicated to me prior to 
8 
9 secondary surgeries. 

10 Q. Well, let me ask you this then. You’re not going 
11 to render any opinions in terms of any care she 
12 received after you saw her in October of 1994, is 
13 that fair? 
14 
15 MS. McCARTHY: Anything. Any 
16 
17 A. I think I maintain opinions vis-a-vis nonspecific 
18 temporomandibular joint disorder. Specific to 
19 some incident that Mrs. Liapis had -- specific 
20 experiences s h e  has had, no, I will not, but 
21 otherwise, I would still make generalities about 
22 temporomandibular joint disorder. 
23 Q. Well, let me ask you this. Is it your opinion 
24 
25 

the time he met you today that she  has had 

MR. RIDER In regard to what? 

opinions he may have on that stuff. 

that the care and treatment that she  had up to 
the point in time when you saw her in October of 
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1 1994 was medically necessary? 

2 A. Yes. 

3 Q. All right. #at you understand in terms of her 

4 treatment since you saw her in October 1994 is 

5 that Dr. Murphy has performed surgeryon both 

6 sides of her temporomandibular joint and removed 

7 the disks, is that your understanding? 

8 A. That was not my understanding, but that may well 

9 be the case. 

10 Q. All right. You don’t take issue with the 

11 necessity of that treatment, do you? 

12 A. No. I was not there for that treatment. 

13 Q. Your sort of -- I don’t want to characterize it 

14 

15 

16 is that fair? 

17 A. That is fair. 

18 Q. All right. Your opinion is that all of the care 

19 

20 

21 

22 correct? 

23 A. Or to the longstanding osteoarthritic changes to 

24 which Dr. Moodt referred. 

25 Q. Can you think of any other cause? 

a5 a dispute, but where you part company with the 

treating physicians is with the causation issue, 

and treatment to the temporomandibular joints 

that she has had since May 19, 1993 is related in 

some fashion to the 1986 automobile accident, 

34 
1 
2 

3 times. 

4 Q. What is the stress that she has had in her life 

5 that you consider to be considerable? 

6 A. I will quote Dr. Goldberg’s report first. 

7 Q. All right. 

8 A. Patient has had --this is dated 3-2-87. The 

9 

10 
11 

12 

13 

14 Paragraph. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I know she has had considerable stress in her 

life and this she has mentioned a number of 

patient has had two significant stressors in past 

months. Her daughter has been treated at 

Glenbeigh for drug and alcohol use and there has 

been family counseling. The patient stated that 

family factors were -- not significant. 

The patient’s adult son went into personal 

therapyand Mrs. Liapis said that she lost weight 

secondary to worry initially. And the second 

stressor is the car accident a few months ago in 

which she was injured when they were hit bya  

drunk driver. This is 3-2-87. Continuing on. 

The patient also has had a sister ill with a 

brain tumor and this has been a constant stress 

to the patient over some months. 

another St. John’s West Shore report. I doubt if 

There is another mention of stress in 

35 
I 

1 

1 
I 

5 not read the rest. 

5 Q. Why is that significant? 
7 A. Because she talks of numbness later many times. 

3 Q. Well, where was the numbness that you are 

3 referring to in the September 14, 1986 St. John 

I West Shore record? 

1 A. I can’t read where it is. 

2 Q. So it can be numbness in her toe for all we know, 

3 correct? 

1 A. Yes. 

5 Q. And that would have nothing to do with the 

5 temporomandibular joints, is that fair? 

7 A. I think numbness has nothing to do with 

8 temporomandibular joints at any time. 

9 Q. So that note wouldn’t be important in terms of 

0 our discussion, would it? 

1 A. No. 

2 Q. All right. Any other stressors after 1987 that 

3 

4 A. None to which 1 can specifically refer at this 

5 time. 

1’11 find it right now. I did find it. This is 

dated 9-14-86. This is poorly copied and it’s 

very difficult to read. It’s just that she had a 

sensation, dot, dot, dot, of numbness, and I can 

you are aware of, doctor? 

36 
1 

2 

3 joint dysfunction? 

4 A. It is generalIy accepted as one of the primary 

5 

6 Q. As opposed to an aggravating event with 

7 underlying conditions? 

8 A. Yes. 

9 

0 1987? 

1 A. I do not. 

I2 Q. Have you ever diagnosed sinusitis? 

13 A. Yes. 

I4 Q. #at are the signs and symptoms of sinusitbs? 

15 A. Pain and swelling over the infraorbital area. 

16 Q. And where is that located? 

17 A. It’s right underneath the eye. Tenderness to tap 

18 underneath the eye, pain in the anterior teeth, a 

19 feeling of heaviness on that side of the face and 

20 headaches which tend to be frontal only. 

21 Q. Nottemporal? 

22 A. No. 

!3 Q. How about dizziness? 

24 A. Dizziness is one, too. 

25 Q. HOW about pain in the ears? 

Q. And I’d like to make it clear that it is your 

opinion that stress causes temporomandibular 

causes from which TMD arises, yes. 

Q. Do you know how these stresses resolved after 
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1 A. No. I looked that up in the Merck Manual last 

2 night, M-E-R-C-K, and they do not list pain in 

3 the ears as being one. 

4 Q. Is the Merck manual authoritative on sinusitis? 

5 A. I believe so. 

6 Q. Is the diagnosis of sinusitis and treatment of 

7 sinusitis something that you do in your practice 

8 on a routine basis? 

9 A. I make the diagnosis of it on occasion. I don’t 

10 

11 

12 Q. How about drainage, is that also a symptom of 

13 sinusitis? 

14 A. Yes. 

15 Q. When were Mrs. Liapis’s osteoarthritic changes 

16 first picked up? 

17 A. July27, 1994. 

18 Q. By way of what study? 

19 A. Corrected tomograms. In July of 1993. I’m 

20 sorry. The letter is written July 27. In July 

21 of 1993 according to Dr. Moodt. 

22 Q. All right. Had Mrs. Liapis ever had panorex 

23 x-rays done before May of ‘93? 

24 A. These are not panorex x-rays. These are 

25 tomograms. 

treat it unless it’s dentally caused as, for 

example, a root tip in the sinus. 

38 

1 Q. I understand that. I’m asking you if she ever 

2 had panorex x-rays done before May of ’93. 

3 A. I have no record of any. 

4 Q. You took x-rays of her, is that fair? 

5 A. Yes, I did. 

6 Q. For what purpose? 

7 A. For my independent medical examination, 

8 Ms. McCarthy. 

9 Q. Well, the x-rays that you took are not going to 

10 

11 joint, is that fair? 
12 A. They don’t tel l  you about the interior of the 

13 

14 Q. Was there some suspicion that she had a fracture 

15 

16 A. No. 

17 Q. You understood that the issue was whether the 

18 disks were internally deranged, is that right? 

19 A. There was also the issue of whether she has 

20 osteoarthritic changes, whether she has a closed 

21 bite, because that can produce the 

22 temporomandibular joint disorder. Certain 

23 chewing discrepancies produce that. X-ray shows 

24 whether the person has a closed bite or not. 

25 Q. Which are a better diagnostic tool, the tomograms 

tell you anything about the interior of the 

joint. Theytell you aboutthe bone. 

of any of the bone around the TMJ? 

39 
1 or the panorex x-rays? 

2 A. Tomograms. 

3 

4 MS. McCARTHY Temporomandibular 

5 joint dysfunction. 

6 MR. RIDER: Okay. 

7 Q. Doctor, when did you learn that Mrs. Liapis had 

8 made complaints consistent with symptoms of 

9 temporomandibular joint disorder before today? 

0 A. I learned that on November 7,1994, when I took 

1 her history. 

2 Q. Why didn’t you put that in her report then? 

3 A. I’msorry. Putwhat? 

4 Q. Well, as I understand it, there is an error in 

5 your report where on at least three or four 

6 occasions you mention that she made no complaints 

7 of symptomatologyassociated with TMD for two and 

8 a half months, and we know today that that is 

9 incorrect. 

!O A. It was one and a half months. 

!1 

!2 question. 

!3 A. Oh, I see. 

!4 Q. Did you learn that today? 

!5 A. Oh, perhaps reviewing the chart, yes, recently, 

MR. RIDER: For what diagnosis? 

Q. When did you learn that that was incorrect is my 

40 

1 but it’s of very little importance, one and a 

2 half or two and a half. 

3 Q. Well, as I understand it, in reading page 5 of 

4 your report, the last full paragraph, last 

5 sentence where it says, My doubts vis-a-vis 

6 causality arise from two separate and distinct 

7 areas. And then your report goes on to talk 

8 about the two separate and distinct areas, one 

9 being the lack of complaints for a two and a half 

IO month period of time -- 
I1 A. I’m sorry. What page? 

12 Q. Page 5. 

13 A. Whatparagraph? 

14 Q. The last full paragraph starting with Drs. Moodt, 

15 Murphy and Hauser. 

16 A. All right. 

17 Q. All right. The last sentence that says, My 

18 doubts vis-a-vis causality arise from two 
19 separate and distinct areas. 

!O A. Yes. 

!1 

!2 

!3 

24 

!5 A. Right. 

Q. And as I read your report, the first being the 

lack of complaints within the first two and a 

half months of the accident, and the second being 
the lack of direct trauma? 
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1 Q. So when you wrote this report, your view was that 

2 it was important she did not make any complaints 

3 of symptoms associated with TMD for two and a 

4 half months, is that a fair statement? 

5 A. No, but that is not germane. One and a half 

6 months, if you read the rest of the report, still 

7 is too long to make a complaint. 

8 Q. Where in this report do you say one and a half 

9 months is too long? 

10 A. I don’t say. 

I1 Q. Okay. 

12 A. I say that injuryto the jaw joint is rather like 

13 interior injury to any other joint. When you’re 

14 injured it hurts right away. Whether it’s one 

15 and a half months or two and a half months is not 

16 germane. 

17 Q. In retrospect, doctor, did Mrs. Liapis have a 

18 
19 
20 

21 time. 

22 A. I believe she had permanent changes in her 

23 temporomandibular joints. Those are the 

24 osteoarthritic changes. 

25 Q. And the motor vehicle accident of 1986 -- 

permanent injury to the temporomandibular joints? 

MR. RIDER: At what point in time? 

MS. McCARTHY At any point in 

1 
2 
3 
4 
5 

6 
7 

8 

9 
10 
11 
12 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
- 
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A. I’m sure that was -- I believe that was a 

contributor. 

a. All right. Your statement on page 7 of your 

report second paragraph, paragraph that begins, 

As for Mrs. Liapis’ prognosis. Do you see that 

paragraph? 

A. Ido. 

Q. Midsection of the paragraph, where you say, I do 

not believe her injuries are permanent. Then you 

make a statement, TMD is a self-limiting 

disorder? 

A. Yes. 

Q. What does that mean? 

A. That with or without treatment it eventually 

Q. Is that true in her case? 

A. No. She had treatment so we don‘t know. 

Q. We don’t know if it dissipated in her case? 

A. No. Because she had treatment for it. The jaws 

Q. What does that mean? 

A. They remodel to accommodate dysfunctions of the 

Q. Is that true in a hundred percent of the cases? 

A. Ms. McCarthy, I don’t know if anything is true in 

dissipates. 

remodel, generally speaking. 

TM joint. 

43 
1 a hundred percent of the cases. I can’t answer 

2 that. 

3 Q. SO-- 
4 A. I just --the statistics tell us that old people 

5 

6 
7 

8 

9 complaints vis-a-vis temporomandibular joint 

0 

1 
2 they get better. 

3 Q. In terms of jaw remodeling, doctor, let‘s get 

4 
5 A. I think there’s bone organization and bone 

6 
7 

8 

9 Q. So it’s not just anatomical; it’s also functional 

10 

!1 A. Yes. 

!2 Q. So the patient has to learn to adapt with the 
!3 dysfunction? 

!4 A. Yes. 

!5 Q. All right. In other words, if one has an 

no longer have --whether they had them before or 

not, they do not have it. A number of people 
have temporomandibular joint disorder, and older 

people, for example, in nursing homes do not have 

disorder. Indicating that at the end people 

would go out and commit suicide but that rather, 

back to that. How does that happen anatomically? 

change, and occasionally patients will learn not 

to do certain things, and over a period of time 

pain seems to --the symptoms seem to dissipate. 

in terms of patient input? 

44 

1 anterior displaced disk that causes a number of 

2 painful symptoms, a person has to stay away from 

3 chewing hard foods, from putting things in their 

4 mouth, those type of things that will limit the 

5 amount of pain they’re going to have because of 
6 that displacement? 

7 A. Ms. McCarthy, it is not my role to lecture to you 

8 about temporomandibular joint disorder. However, 

9 let me say that about 38 percent of the adult 

IO  population who are totally asymptomatic, have no 

I1 previous injury, no symptoms of any sort, when 

12 they are examined with an MRI, anterior displaced 

I3 disks. So anterior displaced disks does not 
14 dictate that the patient has pain. People, 

15 probably you and I, one of us, 38 percent, has 

16 anterior displaced disks and without symptoms. 

17 Q. Well, let’s talk about the people who do have 

18 symptoms. Okay? Those people have to modify 

19 their behavior and conduct to accommodate those 

!O symptoms, is that right? 

!1 A. If they have symptoms, yes. 

!2 Q. Okay. And there are times or occasions when 

’3 those modifications are of a permanent nature, 

24 right? 

’5 A. Perhaps you could give me an analogy or a 
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1 specific instance. 

2 Q Well, if a person has signs and symptoms of 

3 temporomandibular joint disorder and they have 

4 popping and clicking and jaw pain, they have 

5 trouble opening their mouth fully without a great 

6 deal of pain, they have problems chewing hard 

7 foods without a great deal of pain, and they 

8 continue to get medical treatment directly 

9 related to temporomandibular joint disorder, they 

10 never get any better, and ultimately that person 

11 needs surgery, would that person fall under the 

12 category oj-self-limiting? 

13 A Noybecause they've had surg&y. 
/"-- 

'\ 

14 s" Q All right. Thank you. Di 

14  malocclusion? 1 

16\A Yes. ;i 
17 kl\ Was that a contributing factor to her TMD? 

18 A >%don't believe so. We used to believe that bu 

19 wedoni anymore 

20 Q The medical cbmmunity-G&d to believe that 

21 malocclusion was a contributing cause of TMD and 

22 it is no longer the case? 

23 A. That is true of me, yes, and I think it's true 

24 generally of the researchers on the subject, 

25 too. With the exception of, as I told you, 

\ /=---, 

\ . - -  /------ 
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1 

2 Q. Did she have any of those problems? 

3 A. NO i 

4 

5 

6. associated with arthritic changes? 

7 A. It's a difficult question. 1 would think that if 

8 

4 
10 

11 i, symptoms with that. 

12 Q. So the same wouldn't be true of, say, a patient, 

13 ) the 38 percent of population that you talked 

14 / about who have displaced disks and no 

15/ symptomatology associated with that, it's not 

1$ 
17 

18 

19 A. No, no. 

20 Q. Is that a generally accepted principle of 
21 
2h-A. I can not speak for the general medical opinion. 

23 I don't know. 

24 Q. Doctor, what other opinions do you intend on 
25 

missing posterior teeth and closed bite. 

Q Is it true that a person can have arthritic 

changes and not be plagued with any problems 

you have arthritic changes, you would have some 

-- some pain in the moving of a joint. I think 

if you have arthritic changes, you must have 

true of people who have osteoarthritic changes 

who don't know it but have no symptoms. The same 

analogy can not be drawn in terms of arthritis? 

medicine as far as you know? 

rendering at the time of trial in this case? 

47 

1 A. Well, I think that's all contained in my report. 

2 Q. So you don't intend on rendering any other 

3 opinions that are not contained in your report 

4 dated November 7, 1994, is that correct? 

5 A. With the exception of what little --what 

6 material I will have to --that still came from 
7 the Southwest Community Hospital. 

8 

9 
0 testify, is that right? 

I A. That's correct. 

2 Q. Doctor, how many times per month do you examine 

3 patients on what you call an independent medical 

4 evaluation? 

5 A. That's a perjorative remark and I will accept it 

6 

7 

8 Q. Yes. 

9 A. I have done it for the plaintiff and I've done it 

'0 for the defendant many times. The answer is 

'1 probably about -- in a month, is that your 

'2 question? 

13 Q. That was my question. 

'4 A. About three. 

!5 Q. And how long has it been the*r!ase that you do 

Q. So you do not intend on reviewing any records 

generated after, say, November of 1994 before you 

as such. What I call independent medical exams 

are indeed independent medical exams. 

i 

1 

2 

3 

4 

5 

6 

7 

8 

IO 9 

I2 I3 

17 I8 

I9 !O 

!2 !3 

!4 !5 

I1 

I4 I5 

I6 

!I 
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three per month? 

A. Since about 1985. 

Q. Had you been doing independent medical 

evaluations prior to 1985? 

A. I might have done a few, but not very many. 

Maybe in the '83, '84 area I did one or two a 

year but I started getting more and more involved 

in doing them in '85. 

examination, would you agree that it is important 

to be thorough in your review of the medical 

records that you are presented with? 

Q. In terms of doing an independent medical 

A. Yes. 

Q. Is it fair to say that in terms of doing an IME, 

it is important for you to be objective in your 

evaluation of the medical data and the complaints 

made by the person when they come to see you? 

A. Yes. 

Q. Is it fair to say that it is important to be 

accurate in terms of the facts contained in the 

medical records? 

A. Yes. 

Q. Why is it important to be accurate in terms of 

the facts in the medical records? 

A. I think that is evident to both of us, 
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1 Ms. McCarthy. 

2 Q. Will you answer my question anyway? 

3 A. No. 

4 Q. You won’t answer that question, doctor? 

5 A. No. 

6 Q. Whynot? 

7 A. Because it’s evident to both of us, to everyone 

8 
9 accurate. 

here in the room, why it’s important to be 

10 Q. It’s not evident to me. So I would appreciate it 

11 

12 youwould. 

13 A. Accuracy is a fundamental virtue. 

14 Q. A fundamental virtue? All right. And is that 

15 your answer? 

16 A. Yes. 

17 

18 
19 A. Yes. 

20 Q. Have you in the past been accused of not being 

21 

22 publications? 

23 

24 answer. 

25 A. On one occasion when I first started out doing 

if you would answer my question. Educate me, if 

Q. Is it important in terms of citing and quoting 

authors of medical literature to be accurate? 

accurate in your quotation of authors and various 

MR. RIDER: Objection. You can 

50 
1 this work. 

2 Q. And what were the circumstances? 

3 
4 objection. You can answer. 

5 A. I don’t recall the specific one to which you 

6 

7 

8 Q. Oh, actually I’m unaware of that one. So there’s 

9 been more than one? 

10 A. Well, I don’t know of any other one. There was 

11 

12 Q. 1981, is that what you said? 

73 A. ’81, ‘82, yes. About one of the first ones I 
14 ever did. 

15 Q. So you have been doing IMEs at least back to ’81 

16 
17 A. Every practitioner does some. Every practitioner 

18 

19 

20 Q. On an independent basis, is that what we are 

21 talking about? 

22 A. Yes, yes. 

23 Q. So what were the circumstances of the 1981 

24 misquotation involving Mr. Spero? 

25 A. It had to do with interpretation of a paragraph 

MR. RIDER: Note my continuing 

refer, Ms. McCarthy. If you’re referring to one 

involving your office, that is correct. 

one in --with a Mr. Spero in 1981. 

as opposed to ‘83 and ‘84? 

writes reports at one time or another. I think I 
probably started, yes, in the ’80s. 
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1 and the two separate editions of a book, and 1 
2 had one but I didn’t --the second edition of the 

3 book had exactly what I had said, but I cited the 

4 page number in the first page of the book in the 

5 first edition. 

5 Q. And how was the misquotation brought to your 

7 attention? 

3 A. By plaintiff’s counsel. 

3 Q. Did you ever receive correspondence from the 

3 author about the misquotation? 

1 A. You are referring to another -- another case 

2 which involved Mr. Paris in your office in which 

3 there was a dispute over an article which says in 

4 very plain language exactly what I had quoted it 

5 as saying. And I had not misquoted the article, 

6 but the author says that is not what he meant. 

7 61. Okay. What is your charge for the independent 

8 medical evaluation? 

9 A. They vary. If I spend several nights writing a 

0 
1 

2 

3 

4 Q. Well, what is the cost of the examination then? 

5 A. I think the examinations, counting the panorex 

paper, and I suppose it’s around $100 an hour, so 

that would come to about $500. But then there is 

the cost of the examination and the panorex x-ray 

and then there is the typing costs. 

52 

I 
2 Ohio area, yes. 

3 Q. And the panorex x-ray is what? How much? 

4 A. That’s included in the $100. 

5 Q. The exam and the x-ray is $loo? 
6 A. Yes. 

7 Q. Are the x-rays performed here in your office? 

8 A. Yes. 

9 

0 report, is that right? 

1 A. Yes. 

2 Q. All right. And on average what is your cost for 

3 writing a report? You mentioned a figure, if it 

4 takes five hours, $500. Would that be the 

5 average figure? 

6 A. Yes, but then the typing is fairly expensive. I 

7 

8 service. 

9 

‘0 service? 

‘1 A. Yes. 

‘2 Q. And what does that typically cost? 

‘3 A. I used to make longer reports that cost more. It 

4 

‘5 twenty-five. 

x-ray are around $100 is standard in the Northern 

Q. Then there is a separate charge for writing the 

don’t do it myself. I take it out to a typing 

Q. So you would dictate it and take the tape to some 

costs someplace between one fiity and two 
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Q. How many times per month do you testify by way of 

A. Not very often. Six times a year perhaps, if 

Q. How about live appearances at trial per month? 

A. No Not very often A few times a year. 

Q. Would that be two or three? 

A. Two, yes. 

Q. Two times per year? 

A. Yes. 
Q. And how long has it been the case that you have 

testified by videotape six times per year? 

A. Well, six is high. I don’t think -- I think -- 
videotape, gosh, really, it’s more like four 

times a year, Ms. McCarthy. And how long have I 
been doing that? I suppose since 1990 or so. I 
never did many videotapes before that. 

Q. And what is your charge for videotape testimony 

A. I don’t charge per hour. I don’t charge -- I 

videotape? 

that. 

per hour? 

onlycharge if I’m missing office time. I have 

to clear out my office for however long it takes, 

so I charge for what office time I’ve missed, 

same as I’m doing today. I’m missing office 

time. 

54 

1 Q. Well, what would the charge be then? 

2 A. But you weren’t on time. 

3 Q. The letter I got from Bill said 4:OO. 

4 A. The letter I got said 3:30. 

5 

6 A. Well, the bill started at 3:30. 
7 Q. That’s no problem. I ’ l l  handle it. Well, tell 

8 me what the charge is for clearing out your 

9 office for however long it takes for you to 

MR. RIDER: I thought it was 3:30. 

10 testify. 

11 A. I suppose a couple hundred dollars an hour. 

12 Q. $200 per hour? 

13 A. $225. 

14 Q. I’msorry. $225? 

15 A. $225. 

16 Q. Okay. And is your live trial testimony more 

17 
18 A. No. 

19 Q. It’s the same cost? 

20 A. Yes. 

21 
22 week? 

23 A. No. 

24 Q. Where are you going? 

25 

expensive than $200 or $225 an hour? 

Q. Incidentally, are you going to be in town next 

MR. RIDER Objection. That’s not 

55 
1 really relevant. 

2. A. All right. If you want to know, I’m on the board 

3 of trustees of a university and we have a 

4 presentation of our president in Vero Beach, 

5 Florida, which I’ve been asked to be presenting. 

5 So I ‘ l l  go down on Thursday and present him and 

7 give an introduction and talk. 

8 Q. Thursday of this week or -- 
9 A. Yes. 

0 Q. -- Thursday of next week? 

1 A. Thursday I will leave and I come back Tuesday. 

2 Q. Thursday of this week or Thursday of next week? 

3 A. Yes. 

4 Q. So you will be in town next week? 

5 A. No. 1 come back Tuesday night of next week. 

6 Q. So you will be here Wednesday, Thursday, Friday, 

7 Saturday, is that correct? During this trial you 

8 be you will be in town? 

9 A. I don’t know when the trial is, Ms. McCarthy. 

0 Q. But you will be in town Wednesday, Thursday and 

‘1 Friday of the week of the 26th, is that a fair 

‘2 statement, doctor? 

‘3 A. Yes. 

14 Q. So that I understand, you’re billing me $200 or 

‘5 $225 an hour? 
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1 A. Yes, $225 an hour, yes. 

2 Q. Okay. Starting from 3:30? 
3 A. That’s right. 

4 Q. Is there a textbook that you consider to be 

5 
6 joint dysfunction? 

7 A. Let me think about that. Right now I’d have to 

8 say no because it’s a constantly churning field. 

9 New research is always being brought to the 

IO literature. So textbooks are not as valuable as 

I1 periodicals. There is one by a man named Victor 

12 Gelb, G-E-L-B, but that came out in the middle 

13 ‘80’s. I still refer to that once in a while. 

14 Q. Do you have a textbook to which you refer that 

15 was edited or revised since say 1990? 

16 A. No, I don’t. I’m sure there are such, but I 
17 don’t. 

18 Q. If I were a medical student and wanted to know 

19 
IO 
I1 
!2 be? 

!3 A. Honestly, I don’t think -- I don’t know of one 

!4 

25 

authoritative in the area of temporomandibular 

from you what textbook I could buy to educate 

myself on temporomandibular joint dysfunction, 

where would you send me and what would the book 

that is really up to date because things change, 

just like this article in 1995. 
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1 

2 

3 

4 dysfunction? 

5 A. Yes, yes. 

6 Q. Is there any other dental periodical besides that 

7 journal? 

8 A. Well, there is a small summarycalled TM Update, 

9 and that has synopses of all of the new articles 

10 that come out. So they quote the Journal of 

11 Craniomandibular Orthopedics and the Journal of 
12 Orthodontics and one that I think is a very good 

13 one called the Journal of Oral Medicine, Oral 

14 Pathology and Oral Surgery. 

15 Q. Isthat it? 

16 A. Yes, I think so. 

17 

18 questions for you. Thanks. 

19 MR. RIDER: Questions, Tom? 

20 MR. DOWNS: No. 

21 MR. RIDER: Thanks, doctor. Do you 

22 waive signature? 

23 A. Yes. 

Q. Is the Journal of Oral and Maxillofacial Surgery 

the journal or periodical that you would refer me 

to to educate myself on temporomandibular joint 

MS. McCARTHY I don't have any more 

24 

25 

1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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C E  R T I  F I  C A T E  

The State of Ohio ) SS: 
County of Cuyahdga.) 

I Sandra L. Mazzola a Notary Public within 
and for the State of Ohib authorized to 
administer oaths and to iake and certify 
depositions do hereb certif that the 
above-namdd KENNEYH R. ALLAHAN D.D.S. was 
me before the giving of his deposition 'first 
dull sworn to testify the truth the whole truth 
andlnothin but the truth. that the deposition hs 
above-set 8 r t h  was reduied to writing by me by 
means of stenotypy and was later transcribed 
into typewritin under my direction. that this is 
a true record 09 the testimon give6 by the 
witness and the readin anJsignin of the 
deposidon was express?y waived byghe witness 
and by stipulation of counsel. that said 
de osition was taken at the iforementioned time, 
dape and place y rsuant  to notice or stipulation 
of counsel. and hat I am not a relative or 
employee br attorney of an of the parties, or a 
relative or employee of sucX attorney, or 
financially interested in this action. 

IN WITNESS WHEREOF I have hereunto set my 
hand and seal of office, at eleveland Ohio, this 

day of A.b. 
-E. 

Lm 
My commission expires January 27,2002 
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(4) et al.,) 

(5) Plaintiffs, ) 
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) Judge Gallagher 

(7) ADELE CARAVELLA, ) 

CUYAHOGA COUNTY 

MARIE LIAPIS, ) 
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1 

et ai., ) 
(8)  ) 

(9) 
(1 0) 
(11) - - -  

(1 2) 
(13) Transcript of deposition of KENNETH R. 
(14) CALLAHAN, D.D.S., Expert Witness herein, called by 
(15) the Defendants as upon examination, pursuant to 
(16) Subpoena and Agreement of Counsel, pursuant to the 
(17) Ohio Rules of Civil Procedure, before Denise M. 
(18) Andreotti, a Court Reporter and Notary Public 
(19) within and for the State of Ohio on Wednesday, 
(20) January 21, 1998, at the office of Kenneth R. 
(21) Callahan, D.D.S., Southgate Medical Arts Building, 
(22) Maple Heights, Ohio, commencing at 4:25 p.m. and 

Defendants. ) 
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( 2  

Ellen McCarthy, Esq. 
(3) Nurenberg, Plevin, Heller & McCarthy 

(4) o n  behalf of the Plaintiffs; 
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(7) on behalf of Richard Harkins; 
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Thomas J. Downs, Esq. 
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(10) on behalf of Adele Caravella; 
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(1) PROCEEDINGS 

(2) KENNETH R. CALLAHAN, D.D.S. 
(3) Expert Witness herein, called by the 

(4) Defendants as upon cross-examination, having 
(5) been first duly sworn, as hereinafter 
(6) certified, was examined and testified as 
(7) follows: 

(9) 

(8) - - - 

DIRECT EXAMINATION OF KENNETH R.  CALLAHAN. D.D.S 

(10) BY MR. MERRIAM: 
(1 1) Q. Good afternoon, Doctor. Could you state 
(12) your full name for the record and spell your last 
(13) name, please. 
(14) A. My name is Kenneth Robert Callahan, 

(16) MR. MERRIAM: Thank you, 
(17) Doctor. My name is Steve Merriam. I’m an 
(18) attorney with Williams & Sennett. I ’m working 
(19) with Roger Williams on this matter. Our firm 
(20) represents Richard Harkins, one of the Defendants 
(21) in a case brought by Marie Liapis, et al. against 
(22) Adele Caravella and the other Defendants. This 
(23) matter is pending in a Cuyahoga County Court of 
(24) Common Pleas before Judge Eileen Gallagher. 
(25) 

(1 5) C-A-L-L-A-H-A- N. 
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(1) BY MR. MERRIAM: 
(2) Q. Doctor, you’ve told us your name, could you 
(3) tell us your business location and the nature of 
(4) your business? 
(5) A. I’rn located at the Southgate Medical Arts 
(6) Building in Maple Heights. I do oral and 
(7) maxillofacial surgery. 
(8) Q. Thank you, Doctor. 
(9) How long have you been located at this 
(lo) address? 
(1 1) A. I’ve been here for twenty-five years. 
(12) Q ,  All right. Doctor, if you would, could you 
(13) summarize for the jury your educational and dental 
( 1 4) training bac kg ro u n d , p I eas e, 
(15) A. Yes. I am a graduate of St. lgnatius High 
(16) School, of John Carol University. I graduated 
(17) from Case Western Reserve University School of 
(18) Dentistry and then to the Graduate School of 
(19) Medicine at the University of Pennsylvania. 
(20) Internship and residency at Cleveland Metro 
(21) General Hospital, now called - at that time 
(22) called Cleveland City Hospital. After that time I 
(23) went into practice at West 25th and Lorain where S 
(24) remained until 1972 when I came out here to 
(25) Southgate. 
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(1) Q. Doctor, how long have you been in the 
(2) private practice of dentistry? 
(3) A. I’ve been oral and maxillofacial surgery 
(4) since - for thirty-nine years. 
(3) Q. All right. And, of course, you’re licensed 
(6) in the State of Ohio? 
(7) A. I am, Mr. Merriam. 
(8) Q. Do you have any hospital affiliations or 
(9) privileges? 

(Io) A. Yes. I teach at University Hospitals, I 
(1 1) teach the resident staff in oral and maxillofacial 
(12) surgery. I also do surgery at University 
(13) Hospitals. I’m former Chief of the Oral and 
(14) Maxillofacial Surgery Department at Marymount 
(15) Hospital and I occasionally go to Bedford and to 
(16) South Pointe Hospitals as well. 
(17) Q. Thank you, Doctor. 
(18) Could you tell us some of the more 
(19) significant professional associations that you 
(20) belong to? 
(21) A. I’m a diplomat of the American Board of the 
(22) Oral and Maxillofacial Surgeons. I’rn a member of 
(23) our parent society which is the American Society 
(24) of Oral and Maxillofacial Surgeons. I also am a 
(25) member and past president of the Northeast Ohio 
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(1) Society of Oral and Maxillofacial Surgeons. I 
(2) belong to the Ohio and Great Lakes Societies of 
(3) the same and the American Dental Association. 
(4) I also have some honorary degrees. I’m a 
(5) fellow of the American College of Dentists, a 
(6) fellow of the International College of Dentists 
(7) and I’ve been teaching at Case Western Reserve 
(8) University and there’s an honor associated with 
(9) that, certain teachers, which is called “Okay 
(10) You,” which indicates that I must teach well or 
(1 1) long. One or the other. 
(12) Q. Doctor, could you explain to the jury what 
(13) oral and maxillofacial surgery is all about? In 
(14) other words, in lay person’s language, what that 
(15) means? 
(16) A. Well, oral and maxillofacial surgery is 
(17) that branch of dentistry which deals with diseases 
(18) and injuries of their mouth, the jaws and their 
(19) associated structures. 
(20) Q. And that would include problems with the 
(21) temporomandibular joint? 
(22) A. That is correct; yes. It does, 
(23) Mr. Merriam. 
(24) Q. Could you tell us about your experience and 
(25) background with that particular area of the jaw 

Page 10 
(1) and the joint - the joint associated with the jaw 
(2) and tell us where that is. 
(3) A. Well, I’ll show you in a minute. Where’s 
(4) my skull? 
(5) MR. MERRIAM: I think we 
(6) left the model in the other room. Perhaps, we 
(7) could go off the record just for a moment and 
(8) retrieve it for a second. Thank you. 
(9) (A short break was taken) 
(10) MR. MERRIAM: Back on the 
(1 1) record, please. 
(12) A. The temporomandibular joint is a ball and 
(13) socket joint which all of you can feel. It’s in 
(14) front of your ear and when you open and close, you 
(15) will feel it rotating, and about 62 percent 06 you 
(16) will feel it clicking because that’s the 
(17) percentage of adults who have clicking or popping 
(18) in the temporomandibular joint. 
(19) The ball and socket looks like this. This 
(20) is the ball. It’s in the lower joint, the socket 
(21) is the upper joint. The ball rotates in the 
(22) socket like this and when you open very wide it 
(23) also slides down the little ramp. Between the 
(24) ball and the socket is a disc called a meniscus 
(25) which is a little cushion between the ball and the 
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(1) socket. It’s the joint which we move every time 
(2) we speak, every time we yawn and every time why 
(3) chew, but also every time we breathe so the joint 
(4) mechanism is in motion a great deal of our 
(5) adult - of all of our lives. 
(6) You had asked me about surgery, my 
(7) experience with surgery on it. I was one of the 
(8) pioneers in the area with Dr. Spilcovackonee, 
(9) (phonetic) middle fifties, one of the first people 
(lo) to do surgical procedures on the ball and socket 
(I I) joint in order to remove the meniscus or to repair 
(12) the meniscus. I did that at Lutheran Hospital 
(13) many years ago. 
(14) BY MR. MERRIAM: 
(15) Q. Do you presently do surgery in that area? 
(16) A. I do not any longer, Mr. Merriam. I do not 
(17) care to stand at an operating table that long. 
(18) Q. In recent years, Doctor, what has been the 
(19) focus of your practice then? 
(20) A. I do some exterior facial trauma, a lot of 
(21) jaw fractures and avulsed teeth and people that 
(22) are in bar fights who are talking when they should 
(23) be listening; but I do have some, do some facial 
(24) trauma, I do impacted wisdom teeth and diagnosis 
(25) of temporomandibular joint disorder. 
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(1) Q. All right. What is TMD? 
(2) A. It’s an acronym which stands for 
(3) temporomandibular disorder. The TMJ that 
(4) everybody refers to is the joint, that’s the 
(5) anatomic spot. So temporomandibular joint is TMJ. 
(6) The disease, and the disorder is called TMD. 
(7) Q. Okay. So rather than try to say that long 
(8) name, I’m going to be referring to TMD - 
(9) A. All right. 
(IO) Q. -throughout the rest of your deposition. 
(I I) Can you define what TMD is, how that shows up; the 
(12) type of symptoms you see? 
(13) A. Temporomandibular disorder manifests itself 
(14) in a cluster of symptoms. They include pain in 
(15) the ear, ringing in the ear, pain to open and 
(16) close, pain in - facial pain, frequently facial 
(17) pain, and pain sometimes to yawn, sometimes pain 
(18) to laugh, sometimes in all those cluster of 
(19) symptoms are other symptoms which by themselves 
do 
(20) not designate the disorder like clicking or 
(21) popping. It affects a number of people. It 
(22) affects females in a ratio of 9 to 1 over males 
(23) for some reason which nobody is apparently aware. 
(24) Q. Doctor, what about sinus discomfort; is 
(25) that associated with TMD? 
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(1) A. No. Sinus discomfort is manifested usually 
(2) as pain underneath the eye and feeling of fullness 
(3) under the eye and above the upper teeth, upper 
(4) front teeth particularly, that’s where sinus is 
(5) most unnoticeably symptomatic. Sometimes frontal 
(6) headaches, too. 
(7) Q. Doctor, in your experience does it occur 
(8) that instead of diagnosing TMD that a sinus 
(9) problem is diagnosed? 
(10) MS. McCARTHY: Objection. 
(11) A. Yes. That is a frequent misdiagnosis 
(12) because TMD is really one of the most frequently 
(13) misdiagnosed or misaccentuated diagnosis. Often, 
(14) you’re not thinking of TMD and you’re thinking of 
(15) something else. It’s a great imposter disorder 
(16) because you could overlook it so often. What may 
(17) appear to be a sinus infection is actually a TMD 
(18) disorder. 
(19) Q. Doctor, is TMD caused by direct trauma to 
(20) the area? 
(21) A. It can be caused by direct trauma; yes. 
(22) Q. In your experience does it occur without 
(23) direct trauma to the facial area? 
(24) A. No. It doesn’t, Mr. Merriam, and it’s 
(25) been -there’s so many new articles and new 
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(I) research in the area in our literature about the 
(2) causes of TMD and there’s kind of a wide spread 
(3) consensus among the new authors. It suggests that 
(4) in the absence of direct trauma you do not get 
(5) temporomandibular joint disorder. In the absence 
(6) of being struck on the face or in the face or on 
(7) the chin or in the mouth you do not develop TMD. 
(8) There’s one recent article published in 
(9) 1995 by Dr. Howard, et al. which suggests that in 
(10) a low velocity moving vehicle accident the trauma 
(I 1) to the temporomandibular joints is less than what 
(12) you’d ordinarily experience in chewing a tough 
(13) steak so we don’t think that that trauma, in the 
(14) absence of direct injury, is any worse than a 
(15) sudden sneeze, uncontrolled yawn. I don‘t think 
(16) trauma causes it unless there’s direct trauma. 
(17) MS. McCARTHY: Objection. 
(18) BY MR. MERRIAM: 
(19) Q. Well then, Doctor, a motor vehicle accident 
(20) resulting in simple whiplashes, it’s caused, as 
(21) it’s ordinarily called, would not be the type of 
(22) thing that would cause TMD; is that correct? 
(23) MS. McCARTHY: Objection. 
(24) A. That is correct, Mr. Merriam. And as a 
(25) matter of fact there’s a guy by the name of 
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(1) Laskin, who is one of our international heroes who 
(2) published an article a couple years ago. He’s the 
(3) editor of the journal, the Oral and Maxillofacial 
(4) Surgeon Journal. He examined the cervical 
(5) flexing/extension injury, the whiplash, of 
(6) one-hundred and fifty three patients and his 
(7) conclusions were that, no, well, there’s obvious 
(8) whiplash and so annotated in the emergency room 
(9) they did not produce temporomandibular joint 
(IO) disorder. 
(11) MS. McCARTHY: Objection. 
(12) A. It doesn’t do it. 
(13) Q. Doctor, in your experience when someone is 
(14) involved if an accident would problems with the 
(15) joint, specifically TMD, would those problems 
(16) arise immediately or would you except somebody to 
(17) be reporting those problems weeks or months later? 
(18) MS. McCARTHY: Objection. 
(19) A. In my experience of almost forty years of 
(20) dealing with patients in the emergency room, 
(21) patients who have suffered direct injuries to 
(22) their jaw joints, they have pain right away. The 
(23) reason for this, and I think you can all 
(24) understand this is this, i f  you hurt one of your 
(25) joints it hurts right away. I f  you’ve ever see a 
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(1) football player on your football screen who 
(2) injures one of his joints maybe the elbow the knee 
(3) or the ankle, he does not report that a month and 
(4) a half later. He rolls around the field and 
(5) everybody, the coaches, the viewers, the players 
(6) know that he has hurt one of his joints. This is 
(7) true of temporomandibular joint, as well. If you 
(8) hurt it in an accident, it hurts right away and 
(9) basically in the emergency room you say, oh, I 
(lo) can’t open my mouth. It should hurt right away, 
(11) but not -within the first seventy-two hours 
(12) anyway. 
(13) Q. All right. Doctor, you’ve mentioned 
(14) various symptoms or signs of TMD such as the 
(15) headaches, sometimes sinus, sometimes ear pain and 
(16) ringing, facial pain; is there any correlation 
(17) between personal external stressors, parts of the 
(18) patient’s personal life, and people getting this 
(19) type of disorder? 
(20) MS. McCARTHY: Objection. 
(21) A. There is a strong consensus again among 
(22) authors and lectures on the subject that do a lot 
(23) of research suggesting that stress is a primary 
(24) source from which temporomandibular joint arises. 
(25) Stress produces a lot of parafunctional habits 
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(1) which do stretch the tendons and the ligaments, 
(2) and, yeah - 
(3) Q. Doctor - 
(4) A. - and psychosocial stresses have more to 
(5) do with it than anything. 
(6) Q. Doctor, you mentioned certain habits para? 
(7) A. Parafunctional habits. When people are 
(8) under stress they sometimes clench their teeth and 
(9) their jaws not knowing it and doing that you 
(10) stretch the tendons and ligaments beyond their 
(1 1) elastic limits. 
(12) Q. Doctor, when you take a history from a 
(13) patient complaining of symptoms that suggest TMD 
(14) do you ask about their personal life and the types 
(15) of things that may cause them to have that sort of 
(16) array of external stressors affecting them? 
(17) A. Sometimes I will; yes, Mr. Merriam. 
(18) Q. Did you examine the Plaintiff, Marie 
(19) Liapis, in this case? 
(20) A. I did, Mr. Merriam. 
(21) Q. And when did that examination take place? 
(22) A. That took place in my office on October the 
(23) 7th of 1994. 
(24) Q. And did you produce a written report 
(25) regarding your examination including your 
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(1) conclusions and opinions? 
(2) A. I did, Mr. Merriam; yes. 
(3) Q. And what is the date of that report, 
(4) Doctor? 
(5) A. November 7th, 1994. 
(6) Q. Now, you’re holding a copy of that report 
(7) marked as Exhibit A; is that correct, Doctor? 
(8) A. Yes. That’s correct. 
(9) Q. All right. And it’s certainly permissible 

(lo) for you to refer to that report or any of your 
(1 1) file while I continue to question you about this 
(12) particular case, Doctor. 
(13) A. Okay. 
(14) Q. Where did you examine the Plaintiff in this 
(15) case? 
(16) A. It was in my office. 
(17) Q. Okay. Was that prior to her having any 
(18) surgery? 
(19) A. Yes, yes. 
(20) Q. Okay. Doctor, did you begin your session 
(21) with her on October 7, 1994 by taking a history? 
(22) A. I did. 
(23) Q. And referring to your records as well as 
(24) your report marked as Exhibit A, what did the 
(25) history you took reveal regarding this particular 
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(1) individual? 
(2) A. Ms. Liapis stated that she was involved in 
(3) a moving vehicle accident which took place on May 
(4) 9, 1993. She was the driver. She was restrained 
(5) with both lap and shoulder seat belts. At the 
(6) time of my examination - excuse me - she stated 
(7) that she suffered injuries to her neck, shoulder 
(8) and back. She denies having suffered any cuts, 
(9) lacerations or bruises, and she did not strike any 

(lo) object on the inside of the automobile. She had 
(1 1) no direct trauma. I said did you strike your face 
(12) or jaw and she said, oh, no, I had a seat belt on. 
(13) She drove home. 
(14) Later she presented herself to the 
(15) emergency room at Fairview Hospital and her chief 
(16) complaints at that time were those of pain and 
(17) discomfort in the back, shoulder, neck and lower 
(18) back. I asked her if she had any discomfort with 
(19) her jaw joint when she went to the emergency room 
(20) and she said no; and this is corroborated by the 
(21) emergency room report which says there’s no - she 
(22) made no complaint of jaw or facial or pain, facial 
(23) or jaw injury. She later on went to the office of 
(24) her personal physician, Dr. Fitch, who 
recommended 
(25) physical therapy. 
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Two and a half months later she made her 
first presentation to Dentist James Moodt, in 
regard to jaw complaints. She states she went 
there because, quote, my jaws were clicking when I 
opened wide. I pointed out to Ms. Liapis that 
indeed jaw clicking is not really very important. 
It is as much as 62 percent of us have it at any 
given time. She says that Dr. Moodt made a bite 
splint for her which she wore during sleep hours 
thereafter. She said it was made a little bit 
better, but she said by that time her complaint 
was not just clicking but numbness. The numbness 
was on the left face. I do not know the source of 
the numbness because numbness is not and never 

been a symptom of TMD. I don’t know why she has 
the numbness, but ... 
Q. Doctor, before you get on to the second 
accident, let me ask you a question or two about 
what you have said so far. 
The first page of your report refers to the 
first accident being in 1991, but you mentioned 
1993; is there a typographical error in your 
report? 

A. Yes. It’s the other way around. I said it 
was in 1991, it was 1993. It’s a typo that the 
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(1) secretarial service made, a typographical error. 
(2) 1993; yes. 
(3) Q. That May 9th, 1993 accident, I’ l l refer to 
(4) as the first accident on some of my subsequent 
(5) questions. 
(6) On the second page there’s a reference to 
(7) two and a half months before she presented any 
(8) complaints of TMD problems, in further reviewing 
(9) the records is that two and a half months 

( IO)  reference accurate? 
(1 1) A. She made some reference to jaw discomfort 
(12) one and a half months later. She first presented 
(13) for treatment to Dr. James Moodt two and a half 
(14) months later. 
(15) Q. Well, Doctor, is there any significance as 
(16) to whether it was six weeks or two and a half 
(17) months after the accident before she first made 
(18) any complaints about TMD problems? 
(19) MS. McCARTHY: Objection. 
(20) A. No. No; there’s no significance, 
(21) Mr. Merriam, but the important thing is that i f  
(22) she didn’t report complaints within the first 
(23) seventy-two hours then I do not believe it’s 
(24) accident-related. As I told you about the 
(25) football players, when you hurt your elbow you 
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(1) know the moment you hurt it; when you hurt your 
(2) knee you know the moment you hurt it. So whether 
(3) you report it six weeks later or two and a half 
(4) months later, ten weeks later, it doesn’t make any 
(5) difference; no. 
(6) Q. Okay. Doctor, getting back to your history 
(7) I think you were at the point where you were going 
(8) to go into the paragraph about the November 19th, 
(9) 1993 accident involving my client. 

(10) A. This is an accident which Ms. Liapis 
(1 1) reported to me which happened indeed on 
November 
(12) the 19, of ‘93. Once again she was completely 
(13) restrained with the seat and with a seat belt 
(14) shoulder harness. Again she denies having struck 
(15) any object of the inside of the automobile and she 
(16) did not suffer any cuts, lacerations or bruises. 
(17) Dr. Moodt told her and Dr. Fitch told her 
(18) that she had somehow aggravated the injury, and 
(19) she believes that her jaw symptoms expanded to 
(20) include pain upon the act of chewing and headaches 
(21) which had expanded before that had now 
(22) deteriorated; and she finished by saying in her 
(23) history that as long as she’s able to wear the 
(24) bite splint that the jaw is stable, but she was 
(25) planning on having arthroscopic surgery done on 
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(1) the both temporomandibular joints and it’s my 
(2) understanding that Dr. Michael Hauser did, indeed, 
(3) do arthroscopic surgery after my examination. 
(4) Q. Doctor, did she report to you any direct 
(5) trauma to her face as a result of either the first 
(6) accident on May 9th’ 1993 or the second accident 
(7) on November 19th, 1993? 
(8) MS. McCARTHY: Objection. 
(9) A. She did not report any direct trauma and 

(lo) she specifically denied any direct trauma to any 
(1 1) part of her face or neck - or, excuse me - face 
(12) or head in either one of the accidents, Mr. 
(13) Merriam. 
(14) Q. All right. Doctor, did she, in giving you 
(15) the history about her condition prior to the first 
(16) accident, mention anything about prior headaches? 
(17) A. I don’t think she did, but it is in her 
(18) history that she has had headaches in the past. 
(19) Q. Well, maybe I’m getting ahead to the 
(20) records that you reviewed. 
(21) A. All right. 
(22) Q. So 1’11 save you those questions for a 
(23) little bit later. I guess that leads me to the 
(24) part of your report on page two that is about the 
(25) records and charts that you reviewed as part of 
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(1) your examination, could you summarize for the jury 
(2) what records and films and so forth you looked at? 
(3) A. I looked at all the charts of Dr. Fitch, 
(4) her personal physician and the charts from 
(3)  St. John’s West Shore Hospital dealing with an 
(6) accident in which she was involved in September of 
(7) 1986 and her charts, Dr. Moodt’s charts, her prior 
(8) dentist charts and - 
(9) Q. Did you also look at the emergency room? 

(Io) A. And the emergency room report. 
(1 1) Q. Okay. Did you look at - did the 
(12) information you looked at include information on 
(13) MRI? 
(14) A. She has an MRI report which was taken in 
(15) April of 1994. 
(16) Q. Okay. And also Dr. Moodt’s commentary on 
(17) the tomogrorne - excuse me - tomograms? 
(18) A. Yes. That’s in Dr. Moodt’s letters; yes. 
(19) Q. Doctor, now referring to your report as 
(20) well as your recollection, what was significant 
(21) about the records you reviewed pertaining to this 
(22) individual? 
(23) A. Ms. Liapis was involved in a previous MVA 
(24) which I mentioned took place in September of 1986, 
(25) well before. 
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(1) Q. By MVA do you - 
(2) A. A motor vehicle accident; yes. 
(3) (9. Okay. 
(4) A. That was she suffered direct injury to her 
(5) face in that accident. She struck her face 
(6) against the inside of the automobile, and as a 
(7) result of that she was left with a residuai and 
(8) persistent, dull ache in the right shoulder, 
(9) shooting pain in the left cervical area, the neck 

(10) area and chronic neck pain. She was being treated 
(1 1) as late as July of ’87 for that disorder. 
(12) It also - at that time she complained of shoulder 
(13) numbness, chronic neck pain and difficulty driving 
(14) the automobile and that was back in ’86. 
(15) Q. Okay. Did those records indicate anything 
(16) about headaches or sinus problems? And I’m 
(17) referring to Section B on top of page three of 
(18) your report? 
(19) A. In her prior charts from St. John’s West 
(20) Shore Hospital she listed headaches going back to 
(21) 1987. She had complained - she had been to a 
(22) weight control clinic and she complained of 
(23) persistent headaches at that time, and in fact 
(24) headaches are listed as one of her physical 
(25) problems on virtually every one of her charts 
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(1) throughout the spring of 1987. She listed the 
(2) headaches at one time as being sinus-related, and 
(3) she eventually had headaches so severe, this was 
(4) back in ’87, that they were awakening her at 
(5) night. She described her headaches to a 
(6) physician, Dr. Howard Levine, as being in the 
(7) right face and cheek area. 
(8) Again, I think - I had first thought these 
(9) belonged to the paranasal sinus - these were 
(IO) sinus headaches, but that didn’t turn out to be 
(1 1) the case. Dr. Levine’s examination and x-rays of 
(12) paranasal sinuses on 1-6-93 show that she had 
(13) normal sinuses. 
(14) Q. Do those records indicate any complaint of 
(15) facial pain or ear pain prior to either of the two 
(16) accidents that I mentioned? 
(17) A. Yes, Mr. Merriam. Dr. Fitch noted on March 
(18) 20th, ’92, a year before the three accidents that 
(19) the patient had pain in her face and on 12-8-92 
(20) she complained of, quote, her ears hurt and again 
(21) in January of ’93, she complained she had facial 
(22) pain and ears hurting. She complained of facial 
(23) pain after her two accidents, but she had 
(24) complaint of facial pain many times before her 
(25) accidents. She attributed the pain before her 
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( I )  accidents to sinus problems, but there is good 
(2) evidence that she didn’t have sinus problems 
(3) because Howard Levine examined her and she had 
(4) didn’t have sinusitis. 
(5) MS. McCARTHY: Objection. 
(6) A. So I think the pain in the ears is strongly 
(7) suggestive of chronic temporomandibular joint 
(8) disorder going back to the, until 1987 at least. 
(9) I think she has this disorder well before any of 

(lo) the moving vehicle accidents. 
(1 1) Q. Doctor, do the records reflect that she had 
(12) complained about clicking in her jaw prior to the 
(13) accidents we’re talking about? 
(14) A. I don’t know that there’s any mention of 
(15) clicking prior to these. 
(16) Q. Well, on page three, Section C you were 
(17) mentioning Dr. Fitch’s reports or - excuse me - 
(18) documents from 1993. I guess in June of 1993; do 
(19) you see where I’m referring to in your report? 
(20) A. Yeah. Clicking was noted in June, but no 
(21) other symptoms. 
(22) Q. So this would be prior to the accidents 
(23) that we’re talking about in this case? 
(24) A. No. This would be after the first of the 
(25) three accidents so May of ’93. 
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(1) Q. All right. But prior to the one involving 
(2) my client? 
(3) A. Yes. 
(4) Q. Poctor, further on in your discussion of 
(5) what you reviewed, you refer to an MRI examination 
(6) in April of 1994. Before I asked you about that 
(7) could you tell the jury what an MRI is so we know 
(8) what you’re referring to here. 
(9) A. MRI is again an acronym which stands for 

( I O )  magnetic resonance imaging. It is a non-evasive 
(I I )  peak at some area in your body. In this case the 
(12) temporomandibular joint which produces an image, 
(13) but when I say non-evasive it’s not like cutting 
(14) in there to look in there. And it’s not like 
(15) you’re using x-rays which you don’t like to use 
(16) x-rays because they could be destructive to cells. 
(17) An MRI is not destructive at all, but it’s a look 
(18) at some internal portion of the body. 
(19) In this case the MRI was done on 
(20) Ms. Liapis’s temporomandibular joints and they 
(21) showed normal temporomandibular joints on both 
(22) sides. That was in April of 1994. 
(23) Q. So that was after the accident. You’ve 
(24) also referred to tomograms taken by Dr. Moodt in 
(25) July of 1993? 
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(1) A. Yes. 
(2) Q. What did the documentation pertaining to 
(3) those and any letters or reports by Dr. Moodt 
(4) indicate? 
(5) A. Dr. Moodt took tomograms of Ms. Liapis’s 
(6) temporomandibular joints in July of ’93, and these 
(7) are significant. This is important because he 
(8) said in a letter to Dr. Murphy, he comments on his 
(9) own tomograms. He says, quote, there is no 

( IO)  question that these radiographs, that means these 
(I I )  x-rays, do suggest the development of some 
(12) arthritic change within the temporomandibular 
(13) joints certainly would have predated her initial 
(14) accident. See, could have predated the accident 
(15) of May of 1993. Arthritic changes which Dr. Moodt 
(16) has seen in his tomogram take years to develop, 
(17) take years to develop, so I presume they have been 
(18) that - arthritic change has been there for a long 
(19) time. My own x-rays show arthritic changes as 
(20) well in the left temporomandibular joint so again 
(21) I have to presume that those arthritic changes 
(22) predated all three of the accidents by years. 
(23) Q. Thank you, Doctor. 
(24) Comparing tomograms to MRls, which would 
(25) say is a better way to evaluate a potential TMD 
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( I )  problem? 
(2) A. They’re both pretty good. I think MRI is 
(3) better, but both of them are pretty accurate. 
(4) They’re better than trying to just take a regular 
(5) x-ray. Yeah, I think MRl is probably considered 
(6) the gold standard, the best you could do. 
(7) Q. But tomogram is certainly accepted - 
(8) A. A tomogram is very good. 
(9) Q. - in your field of specialty as a proper 
(IO) way for evaluating and diagnosing TMD problems? 
(11) A. Yes .  
(12) Q. Okay. Doctor, the next section of your 
(13) report refers to oral regional and radiographic 
(14) examination, could you explain just in general 
(15) terms for the jury the type of examination you 
(16) give and specifically gave this individual kind of 
(17) braking it down by those three areas and also 
(18) explaining what the results were. 
(19) A. My examination ordinarily consists looking 
(20) at the bite, looking at the occlusion, then asking 
(21) the patient to open to see if the jaw deviates to 
(22) the right or the left and then palpating the 
(23) muscles of mastication, that is the chewing 
(24) muscles to see whether those are tended. There’s 
(25) four of those muscles. Then you measure the 
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(1) opening with a little measuring stick, you know, 
(2) how wide can you open. Normal is on females is 
(3) maybe thirty to forty-five millimeters. Then you 
(4) measure how far they could go to the left, to the 
(5) right and out to the front and can they do that 
(6) without pain, can they reach normal limits without 
(7) pain, then you listen for clicks, then you palpate 
(8) for popping with your fingers and then you palpate 
(9) the areas around the external joint and you’ve 
(lo) made a pretty good physical examination. 
(1 1) Q. Doctor, you’ve mentioned previously that 
(12) you tookx-rays. I believe they were Panorex 
(43) x-rays at the time - 
(14) A. Yes. 
(15) Q - you examined this individual. 
(16) A. Yes. I have that Panorex here. 
(17) Q. Do those x-rays confirm what Dr. Moodt had 
(18) indicated in his letter to Dr. Murphy that being 
(19) the existence of osteoarthritic changes in both 
(20) joints? 
(21) A. Absolutely. And Ms. Liapis has 
(22) osteoarthritic changes particularly in the left 
(23) and it’s evident on my x-ray; yes. 
(24) Q. Okay 
(25) A. And they take long years for any arthritis 

Page 32 
(1) to develop as you know. 
(2) Q. Doctor, if you could just summarize for the 
(3) jury what your examination of this Plaintiff 
(4) indicated. 
(5) A. When she opened she was able to reach 
(6) thirty-eight millimeters which is within normal 
(7) limits, but she did a lot of guarding, that is 
(8) moving, so that she didn’t want to open very much; 
(9) and the muscles of mastication, she had some 

( IO)  tenderness in the left muscles and I listened for 
(I 1) clicks. I didn’t hear any because she didn’t open 
(12) really wide enough to hear a click, but that isn’t 
(13) significant. Clicks aren’t significant anyway 
(14) unless they’re associated with a lot of other 
(15) cluster symptoms. She was having, summarily she 
(16) was having some temporomandibular joint 
discomfort 
(17) and pain on the left side when I examined her. 
(18) Q. Okay. Doctor, in your discussion section 
(19) of your report you mention that some TMD patients 
(20) cope well and some do not; did I accurately quote 
(21) your report? 
(22) A. Yes. I think some patients tolerate minor 
(23) discomfort and the little ups and downs of life 
(24) better than others; yes. 
(25) Q. Doctor, based on the history you took from 

Page 33 
(1) this individual, the review of the reports, your 
(2) examination, how is this particular individual 
(3) coping - 
(4) MS. McCARTHY: Objection. 
(5) Q. -with the symptoms that she’s complained 
(6) of? 
(7) MS. McCARTHY: Objection. 
(8) A. I think she visited doctors more frequently 
(9) than other patients might have done. I think her 
(10) numbers of treatments were considered to be more 
(1 1) than others might have done. I think that even 
(12) prior to her MVAs she saw Dr. Fitch for a number 
(13) of things, numbness in the shoulders, numbness in 
(14) the hand, numbness - pain in the ankle, pain in 
(15) the shoulder, but things that are - she had a lot 
(16) of somatic complaints over a period of years. 
(17) Q. What do you mean by somatic? 
(18) MS. McCARTHY: Objection. 
(19) A. Bodily complaints of ... 
(20) Q. Doctor, you indicate in your report that 
(21) you would put her in the category of a chronic 
(22) pain patient, could you explain that to us. 
(23) A. She had a number of anatomic areas in which 
(24) she complained frequently as some people do. 
(25) Q. Okay. Doctor, I’m going to ask you a 
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(1) series of questions all of which I’d like you to 
(2) answer with a reasonable degree of medical 
(3) certainty and based on your education, your 
(4) training, your experience, the history you took 
(5) from this individual as well as the records that 
(6) you have reviewed. 
(7) First of all, I want to ask you to a 
(8) reasonable degree of medical certainty based on 
(9) all those things whether this individual had 
(10) chronic temporomandibular disorder prior to either 
(11) the May 9th, ’93 accident or the November 19th, 
(12) ‘93 accident involving my client? 
(13) MS. McCARTHY: Objection. 
(14) A. Mr. Merriam, I believe strongly that 
(15) Ms. Liapis has had chronic temporomandibular joint 
(16) disorder for many years prior to any of the three 
(17) motor vehicle accidents. The three recent ones. 
(18) Q. Doctor, would you summarize for the jury 
(19) the basis of that opinion. 
(20) MS. McCARTHY: Objection. 
(21) A. She had a number of symptoms prior to 1993 
(22) including episodes of facial pain, ear pain, pain 
(23) behind the eyes and headaches all of which suggest 
(24) a cluster of symptoms which would suggest 
(25) temporomandibular joint and they’re all in her 
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(1) charts going back to the late ‘80s and early ’90s. 
(2) Q. Do you also base your opinion on the fact 
(3) that the radiographic evidence shows 
(4) osteoarthritic changes? 
(5) MS. McCARTHY: Objection, 
(6) A. Both by Dr. Moodt and by my own x-rays 
(7) shows she has osteoarthritic changes which take a 
(8) long timing to develop which would suggest that 
(9) she has temporomandibular joint disorder for many 

(lo) years prior to 1993. Perhaps beginning with her 
(1 1) auto accident in 1986 or perhaps because of the 
(12) various stresses of her life, but she’s had it for 
(13) a long time prior to the accident. 
(14) MS. McCARTHY: Objection. 
(15) Q. Based on that, your last comment there, I 
(16) would assume the prior accident in 1986 where 
(17) there was direct contact with the face is also 
(18) part of the basis of your opinion? 
(19) MS. McCARTHY: Objection, 
(20) A. That is right, Mr. Merriam. You need to 
(21) strike your face in order to produce 
(22) temporomandibular joint disorder as a result of 
(23) trauma. She has not in any of the three 
(24) subsequent accidents, in the ’93, ’94 time, she 
(25) did not strike her face any time. 
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(1) In 1986, in that accident, she did strike 
(2) her face and thereafter she starts talking about 
(3) jaw pain - excuse me - about facial pain, about 
(4) ear pain and about headaches and then I imagine 
(5) that’s when she began to have the osteoarthritic 
(6) changes in the joint, which are evident in both 
(7) Dr. Moodt’s x-rays and in my x-rays. 
(8) Q. Thank you, Doctor. 
(9) Again to a reasonable degree of medical 

( IO)  certainty do you have an opinion as to the 
(I I )  reasonableness of the treatment she had received 
(12) up until the point you saw her? 
(13) MS. McCARTHY: Objection, 
(14) A. Yes. I think all of her treatment was 
(15) reasonable. Dr. Moodt made a bite splint for her 
(16) which is the ordinary treatment. Sometimes 
(17) makes - most frequently makes patients improve. 
(18) I f  that doesn’t make patients improve then you 
(19) have arthroscopic surgery which it is my 
(20) understanding she had done by Dr. Hauser. Yeah; 
(21) treatment is within normal limits; yes. 
(22) Q. Doctor, do  you have an opinion as to 
(23) whether the treatment was proximately caused by 
(24) either of the two motor vehicle accidents or the 
(25) need for that treatment was proximately caused by 
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(1) either of the two motor vehicle accidents that 
(2) we’ve mentioned? 
(3) MS. McCARTHY: Objection. 
(4) A. Yes; I have such an opinion, Mr. Merriam. 
(5) The need for treatments arose from her 
(6) longstanding temporomandibular joint disorder, her 
(7) longstanding joint disorder as I’ve just 
(8) explained. Not from any of the motor vehicle 
(9) accidents. 

(10) Q. All right. Doctor, do you have an opinion 
(1 1) again to a reasonable degree of medical certainty 
(12) and based on all the things that I previously 
(13) listed as to her prognosis for the future? 
(14) MS. McCARTHY: Objection. 
(15) A. Understand that I have not seen her from 
(16) 1994. It’s hard for me to make a definitive 
(17) prognosis, but based on from what I’ve been told I 
(18) would think that after she’s had jaw joint 
(19) surgeries and treatment, I think her prognosis in 
(20) my experience is pretty good. You have patients 
(21) who get better, that do not continue to have 
(22) temporomandibular joint all their lives, the joint 
(23) disorder. They get better after such treatment. 
(24) It’s the reason for such treatment really. 
(25) Q. Okay. And, finally, Doctor, do you have an 
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(1) opinion regarding any claim of permanent problems 
(2) that she may be relating to the accident involving 
(3) my client or the one before that? 
(4) MS. McCARTHY: Objection. 
(5) A. My own view and that is after proper bite 
(6) splint therapy and arthroscopic and/or open 
(7) surgery patients get better, but we do know that 
(8) they do not have longstanding, permanent 
(9) disability because the jaw remodels. 

(10) Eventually, jaws remodel and as I’ve 
(1 1) mentioned before you have patients - a lot of 
(12) studies were done on patients in nursing homes, 
(13) for example, who complain about everything, but 
(14) not temporomandibular disorders; so where did it 
(15) go? They had it, an awful lot of people had it 
(16) when they are young, and it eventually does 
(17) dissipates. And this had been brought out by a 
(18) number of articles to see that eventually it is a 
(19) self-limiting disorder. 
(20) MR. MERRIAM: Thank you, 
(21) Doctor. I don’t have any further questions for 
(22) you right now. 
(23) MS. McCARTHY: Off the 
(24) record. 
(25) (A short break was taken) 
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(1) - - -  
(2) 

CROSS-EXAMINATION OF KENNETH R. CALLAHAN, D.D.I 

(3) BY MS. McCARTHY: 
(4) Q. Doctor, my name is Ellen McCarthy, and I 
(5) along with Leon Plevin represent the Liapis’s in 
(6) this action. I have some questions for you. 
(7) And I suppose, first of all, Doctor, is it 
(8) your opinion that when you saw this woman at the 
(9) request of one of the Defendants in October of 
(lo) 1994 she had dysfunction of the temporomandibular 
(11) joint? 
(12) A. It is; yes. 
(13) Q. All right. No doubt in your mind about 
(14) that when you saw her she was in dysfunction? 
(15) A. Yes. That’s true. 
(16) Q. All right. Now, could you and I agree that 
(17) dysfunction of the temporomandibular joints can be 
(18) avery painful condition? 
(19) A. Oh, yes. 
(20) Q. Is it a functionally, limiting condition? 
(21) A. Well, there’s all different gradiencies to 
(22) it, but full-blown temporomandibular joint 
(23) disorder is functionally limiting, yes; and 
(24) painful. 
(25) Q. It can be a permanent injury, can it not, 
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(1) or permanent problem? 
(2) A. Well, again, this is a kind of disputed 
(3) point. Without treatment it may be a longstanding 
(4) disorder. 
(5) Q. Can it be a longstanding disorder even with 
(6) treatment? 
(7) A. Yes. 
(8) Q. That was your opinion in October of 1994; 
(9) is that right? 

(lo) A. What was? 
(1 1) Q. All of those things? You had that opinion 
(12) orthose ideas in mind in October of 1994? 
(13) A. Yes. 
(14) Q. All right. As I understand it, Doctor, you 
(15) base the opinion that Ms. Liapis had 
(16) temporomandibular joint dysfunction on, I believe, 
(17) three things. The first one being that in 
(18) sometime in the late ‘80s she had avariety of 
(19) symptoms that you associate with temporomandibular 
(20) joint dysfunction; is that correct? 
(21) A. Yes. 
(22) Q. All right. Now, you also base that opinion 
(23) on the fact that she shows osteoarthritic changes 
(24) in her x-rays; is that correct? 
(25) A. Yes. 
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(1) Q. All right. Now, in terms of the first part 
(2) of your opinion that she had symptoms in 1986, ’88 
(3) or thereabouts associated with temporomandibular 
(4) joint dysfunction. 
(5) A. Yes. 
(6) Q. Where did you get that information and when 
(7) did you get it? 
(8) A. Well, I got the information from her charts 
(9) and I received that sometime either prior to or 
(10) after my independent medical examination. I never 
(11) look at charts until I do the examination. 
(12) Q. Did you receive the medical records 
(13) associated with her 1986 automobile accident two 
(14) days ago? 
(15) A. I have prior records from St. John’s West 
(16) Shore in this chart. I received the full set two 
(17) days ago, but I had - it turned out I read prior 
(18) to that. 
(19) Q. Doctor, you would agree that facial pain, 
(20) pain behind the eyes and headaches are complaints 
(21) consistent with a sinus problem or sinus 
(22) infection; would you not? 
(23) A. Yes. 
(24) Q. All right. Now, your function in this case 
(25) was just to see this woman one time, review some 
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(1) records, arrive at some conclusions and if 
(2) necessary testify about those conclusions; is that 
(3) correct? 
(4) A. That is correct. 
(5) Q. All right. And in doing that task it’s 
(6) important for you to thoroughly review the records 
(7) that you were provided; correct? 
(8) A. That is correct. 
(9) Q. It’s important to be accurate with respect 
(10) to the facts that you were not only familiar with 
(1 1) the patient, but from your review of all the 
(12) medical records you were provided; correct? 
(13) A. Yes. That is correct. 
(14) Q. And it’s important to be fair in terms of 
(15) your opinions; correct? 
(16) A. Oh, sure. 
(17) Q. Now, you didn’t have any intention of 
(18) providing this woman with dental care; did you? 
(19) A. No. 
(20) Q. How many times a year do you see people 
(21) like Ms. Liapis for this one-time evaluation and 
(22) records review? 
(23) A. As you know I see patients both - on both 
(24) sides, Plaintiffs as well as Defense patients. 
(25) Perhaps twenty per year. 
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( I )  Q. Maybe I didn’t phrase my question 
(2) correctly. 
(3) On how many occasions do you do these 
(4) independent medical examinations per year? 
(5) A. Well, I think whatever - I don’t keep 
(6) close track of that, Ms. McCarthy, but I think on 
(7) the Discovery deposition I said around twenty or 
(8) twenty four; something like that. 
(9) MS. McCARTHY: Let’s go off 

( I O )  the record for a minute. 
(1 I )  (A short break was taken) 
(12) BY MS. McCARTHY: 
(13) Q. Okay. Doctor, I think in the time I took 
(14) your Discovery deposition on Monday, you told me 
(15) you do about three a month which by my math is 
(16) thirty sixayear; would you quibble with that? 
(17) A. Probably a little high, but again I don’t 
(18) keep accurate records on that. 
(19) Q. What do you charge, Doctor, for the 
(20) examination of the patient as distinct from 
(21) sitting down and analyzing the medical records and 
(22) actually writing a report? 
(23) A. The charge for the examination is pretty 
(24) much standard assigned by which considered 
usually 
(25) customary and reasonable in Northeast Ohio and 
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( I )  that is someplace around $50 for the examination 
(2) and someplace around $50 for the Panorex x-ray. 
(3) Q. And how much do you charge, Doctor, for the 
(4) review of the records and generating a report 
(5) setting forth your opinions? 
(6) A. It depends. I f  it’s a very short chart, I 
(7) charge I suppose by the hour, it’s a very short 
(8) letter of one page or two pages, I suppose then it 
(9) would take you a half hour or forty-five minutes, 

(IO) an hour maybe, that would be maybe $200. A longer 
( I  I)  report would be maybe more like $400. 
(12) Q .  $400 for the report or $400 an hour? 
(13) A. No, no. $400 for the report plus the 
(14) typing costs, plus the exam costs. 
(15) Q. So you wrote a seven-page report on 
(16) M s .  Liapis in your review of what you call 
(17) voluminous records, what did that cost? 
(18) A. I’m sorry. I don’t have that record, 
(19) Ms. McCarthy. 
(20) Q. Well, based on - 
(21) A. That was back in 1994. I don’t keep 
(22) records. 
(23) Q. Well, based on your experience, Doctor, 
(24) what would you except for that type of work to 
(25) have cost? 
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(1) A. It’s a long report, it took me two nights. 
(2) I suppose $400 or $500 total. 
(3) Q. And your charge for testifying by the hour 
(4) is what, Doctor? 
(5) A. $225. 
(6) Q. You don’t treat disorders of the 
(7) temporomandibular joint beyond medication and diet 
(8) advice; is that right? 
(9) A. That is true. If they need bite splints I 
(IO) send them to a colleague in the building here. If 
(I I)  they need surgery then I send them down to the 
(12) University Hospitals to Dr. Goldberg. 
(13) Q. You have not operated as an attending 
(14) surgeon on the temporomandibular joint since the 
(15) 1960s; is that correct? 
(16) A. As the first operator, that is correct; 
(17) no, I haven’t. 
(18) Q. If you have a patient with a 
(19) temporomandibular joint problem who needs 
(20) treatment, you send that patient out to 
(21) specialists so that patient gets the very best 
(22) care for their temporomandibular joint; is that 
(23) right? 
(24) A. Yes. I explained that I don’t want to 
(25) stand at a table that long anymore. 
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( I)  Q. Sure. In the past, Doctor, you have 
(2) referred patients of your own to Dr. Michael 
(3) Hauser at Mt. Sinai Medical Center; haven’t you? 
(4) A. Yes. 
(5) Q. And you were aware that Ms. Liapis was a 
(6) patient of Dr. Hauser’s; right? 
(7) A. Yes. 
(8) Q. Now, Dr. Hauser not only has a dental 
(9) degree but has a medical degree as well; is that 

( io) correct? 
( I  I )  A. That is correct. 
(12) Q. All right. You would acknowledge that he 
(13) is a highly skilled and highly regarded 
(14) temporomandibular joint surgeon in this community; 
(15) wouldn’t you? 
(16) A.Yes. 
(17) Q .  All right. And because he is so highly 
(18) regarded and so  highly skilled you send patients 
(19) of your own to him for evaluation and treatment if 
(20) necessary; correct? 
(21) A. I just said that; yes. 
(22) Q. Now, you don’t consider yourself an expert 
(23) in the surgical management of temporomandibular 
(24) joints at this point; do you? 
(25) A. NO. 
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(1) Q. Would you defer to Dr. Hauser as to whether 
(2) Ms. Liapis developed temporomandibular joint 
(3) disorder as the result of the May 1993 accident? 
(4) MR. DOWNS: Objection. 
(5) MR. MERRIAM: Objection. 
(6) A. No. I wouldn't because we're talking about 
(7) causation. You're talking about surgical 
(8) technique. 
(9) BY MS. McCARTHY: 

(10) Q. All right. Well, you understand 
(1 1) Dr. Hauser's opinion to be that the accidents that 
(12) issue in this case caused the problems he 
(13) diagnosed and treated her for; right? 
(14) MR. DOWNS: Objection. 
(15) MR. MERRIAM: Objection. 
(16) A. That may be his opinion. That is not my 
(17) opinion. 
(18) BY MS. McCARTHY: 
(19) Q. When I was here on Monday, Doctor, you gave 
(20) me a number of items that caused temporomandibular 
(21) joint dysfunction and I'd like to run through 
(22) those with you so that I 'm correct. 
(23) You talked about bruxing or grinding as 
(24) being a cause? 
(25) A. Yes. 
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(I) Q. Clenching? 
(2) A. Yes. 
(3) Q. Gum chewing? 
(4) A. Yes. 
(5) Q. Chin-to-shoulder telephone use? 
(6) A. These are - you asked for all the list of 
(7) all of, yes, the causes. 
(8) Q. Okay. I'd like to go through them. 
(9) A. All right. 

( io) Q. Singing? 
(1 1) A. Singing, vocals. 
(12) Q. Violin playing? 

(14) Q. Is that a "yes"? 
(15) A. That's a yes. 
(16) Q. Sudden uncontrolled sneezing or yawning? 
(17) A. Yes. 
(18) Q. Opening too wide to eat asub sandwich? 
(19) A. Yes. 
(20) Q. And direct injury to the jaw; is that 
(21) right? 
(22) A. And stress. 
(23) Q. Well, actually I think you didn't really 
(24) say stress was causative. You said stress leads 
(25) to bruxing and clicking? 

(13) A. Uh-huh. 
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(1) A. Stress itself is causative. 
(2) Q. Is that something different than causative 
(3) of bruxing and clenching? 
(4) A.Yes. 
(5) Q. All right. Explain how that is different. 
(6) A. I think stress causes muscle tension and 
(7) the muscle tension then produces 

temporomandibular 
(8) joint disorder. 
(9) Q. Well, the muscle tension would lead to what 

( I O )  anatomic function that would produce disorders? 
(1 1) A. Well, that might be to bruxing or 
(12) clenching. 
(13) Q. All right. You also talked about a cluster 
(14) of symptoms associated with temporomandibular 
(15) joint dysfunction - 

(17) Q. - as being pain on opening; correct? 
(18) A.Yes. 
(19) Q. Ear pain? 
(20) A. Yes. 
(21) Q. Headaches? 
(22) A.Yes. 
(23) Q. Pain while chewing? 
(24) A. Uh-huh. 
(25) Q. Facial pain? 

(16) A. Uh-huh. 
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(1) A. Facial pain; yes. 
(2) Q. Ringing in the ears? 
(3) A. Tinnitus, ringing in the ears; yes. 
(4) Q. And in the presence of one or several of 
(5) those symptoms, clicking or popping would be 
(6) indicative of the temporomandibular joint 
(7) dysfunction; is that correct? 
(8) A. In association with other symptoms; yes. 
(9) Q. In one of the symptoms I just read off? 

(Io) A. Yes. 
(1 1) Q. All right. Now, at the time you wrote your 
(12) report on November 7th, 1994 you had Dr. Fitch's 
(13) records, Dr. Beater's records and Dr. Moodt's 
(14) records; is that right? 
(15) A.Yes. 
(16) MR. DOWNS: Objection. 
(17) BY MS. McCARTHY: 
(18) Q. After you examined Ms. Liapis and reviewed 
(19) the records you wrote a seven-page report setting 
(20) forth your summary of all those things and your 
(21) opinions; is that right? 
(22) A. Yes. 
(23) Q. And you said in that report you believed 
(24) her temporomandibular joint dysfunction is related 
(25) to a longstanding bout with temporomandibular 
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( I )  joint disorder; is that right? 
(2) A. Yes. 
(3) Q. Could you please show me in your file what 
(4) records you have or had at the time you wrote this 
(5) report that documented this woman ever made 
(6) complaints of pain while opening her mouth, pain 
(7) chewing foods, pain yawning, pain while laughing 
(8) or pain opening real wide? 
(9) A. That is not documented in the records nor 
(IO) did I say it was. She had - 
(11) Q. All right. Thankyou. 
(12) A. - the other symptoms, pain in the ears and 
(13) headaches and ringing in the ears, however. 
(14) MS. McCARTHY: Move to strike 
(15) the last comment as non-responsive to the 
(16) question. 
(17) BY MS. McCARTHY: 
(18) Q. Now, could you show me in your records, 
(19) Doctor, where it’s indicated that this woman 
(20) struck her face in the 1986 accident? 
(21) A. We may as well go off the record because 
(22) I’m going to have to find it. 
(23) (A short break was taken.) 
(24) BY MS. McCARTHY: 
(25) Q. Could you tell me what you’re looking at 
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(1) specifically, Doctor? 
(2) A. I’m looking at a narrative letter written 
(3) by George Randt, R-A-N-D-T, M.D., internal 
(4) rne*rficine. He writes June 13th, 1988, forty-two 
(5) year old involved in auto accident 8-31-86 when 
(6) another car struck the front of the passenger’s 
(7) side of the car which she was riding. Ms. Liapis 
(8) stated that she struck the right side of her head, 
(9) the right side of her thorax and abdomen and 

(10) twisted her head. She suffered tinnitus of the 
(1 I )  left ear. 
(12) Q. I’m asking for an record that indicates she 
(13) struck her face, Doctor. 
(14) A. Well, I think when you strike your head and 
(15) your thorax face is right in between those and it 
(16) sticks out further. I think when you strike your 
(17) head and your thorax, you can’t help but strike 
(18) your face. Unless she has a caved-in face which 
(19) she doesn’t. 
(20) Q. Can you and I agree that there isn’t any 
(21) record that indicates Ms. Liapis struck her face 
(22) in the 1986 automobile accident? 
(23) MR. MERRIAM: Objection. 
(24) A. I’ve just explained to you, Ms. McCarthy, 
(25) that if you strike your head that includes your 

Page 53 
(1) face. Isn’t face part of the head? 
(2) Q. Doctor, I would imagine that people in this 
(3) profession would be more specific. If that were 
(4) the case, if she struck her face, Dr. Randt would 
(5) have put that in there. 
(6) MR. MERRIAM: Objection. 
(7) Q. Now, it could have been the back of her 
(8) head for all we know; is that right? 
(9) A. NO; it isn’t. It says the right side of 

(10) her head. It doesn’t say the back of her head. 
(1 1) The right side of her head. 
(12) Q. It could be the right, top side of her 
(13) head; right? It has nothing to do with her face; 
(14) right? 
(15) MR. MERRIAM: Objection. 
(16) A. And thorax. I f  you get the thorax and the 
(17) head, then you’d have to get the face. I think 
(18) that’s reasonable. 
(19) Q. That is your interruption of her head? 
(20) A. That’s correct. 
(21) BY MS. McCARTHY: 
(22) Q. All right. Incidentally, at that time did 
(23) Ms. Liapis make any complaints at all about jaw 
(24) pain? 
(25) A. 11 -6-86, it states on the record maxillary, 

Page 54 
(1) that means the upper jaw, maxi1 is the upper jaw, 
(2) maxillary facial pain. History, several days of 
(3) facial pain. Maxillary is the upper jaw. 
(4) Q. Why don’t we just read the notice that 
(5) exists, Doctor. Would you do that for us? 
(6) 11-6-86, read the entire first, underlined 
(7) sentence. Out of abundance of fairness. 
(8) A. Maxillary facial pain with nasal 
(9) congestion. 

(lo) Q. Then the next sentence reads history, 
(1 1) several days of - 
(12) A. Several days of facial pain with nasal 
(13) congestion and some postnasal drip. No period 
(14) with drainage fever or chills findings. 
(15) Q. All right. Now, in summary, the doctor 
(16) diagnoses or puts down, maxillary facial pain and 
(17) congestion, will treat with decongestant and he 
(18) prescribes Drixoral and a nasal spray; is that 
(19) correct? 
(20) A. Yes. 
(21) Q. And the next note afterthat dated 12-19-86 
(22) says absolutely nothing about her congestion or 
(23) her nasal problem; is that right? 
(24) A. Yes; that’s right. 
(25) Q. Now, in terms of the November ‘86 note, 
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(1) when was that note generated in relation to the 
(2) automobile accident? 
(3) A. That was prior to the auto accident of '86. 
(4) Q. I thought the automobile accident that you 
(5) just talked about when quoted Dr. Randt's report 
(6) was 8-31 -86? 
(7) A. All right. So that was after the auto 
(8) accident. Both were after the auto accident. 
(9) Q. So it's at least three months after the 

(lo) automobile accident, or about three months after 
(1 1) the automobile accident; is that right? 
(12) A. Yes. 
(13) Q. So if we accept what you said on direct 
(14) that if a patient injures their temporomandibular 
(15) joint in an automobile accident they will have 
(16) symptoms immediately; right? 
(17) A. Yes. 
(18) Q. All right. So can we - 
(19) A. They should have symptoms, but they don't 
(20) necessarily report the symptoms and she didn't. 
(21) Q. All right. So can we eliminated the 1986 
(22) accident as being causative of any injury to her 
(23) jaw? 
(24) MR. MERRIAM: Objection. 
(25) A. I think it's speculative what is causative 
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(I) in 1986. She had it for a long time. 
(2) Q. Since it's speculative can we eliminate the 
(3) 1986 accident as causative of temporomandibular 
(4) joint dysfunction? 
(5) MR. MERRIAM: Objection. 
(6) A. No. We can not, Ms. McCarthy, because she 
(7) struck her face at that time. 
(8) Q. But you told us earlier, Doctor, that a 
(9) person has to have immediate complaints of jaw 
(IO) pain if there's a jaw injury. 
(1 1) A. That is correct. 
(12) Q. This woman has no documented complaints of 
(13) jaw pain at that time; is that right? 
(14) A. It's not documented, but she should have 
(15) had some symptoms at the time. 
(16) Q. Why should she have had some symptoms at 
(17) that time? 
(18) A. Because she struck her face. 
(19) Q. No, no. She struck the right side of her 
(20) head. Let's stick with Dr. Randt's description of 
(21) it. 
(22) MR. MERRIAM: Objection, 
(23) A. The auto accident was 8-31-86. On 9-2-86 
(24) she sees Dr. Randt and she was complaining of 
(25) tinnitus in the ear and that would be a symptom 
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(1) then that she was starting to get some TMJ 
(2) symptoms. 
(3) Q. But you told me you need to have more than 
(4) one symptom in that constellation of symptoms in 
(5) order to have temporomandibular joint dysfunction; 
(6) didn't you tell me that earlier? 
(7) A. I did, but she reported only one. 
(8) Q. Right. So she couldn't possibly have had 
(9) temporomandibular joint dysfunction at that time? 
(10) A. That's not true. 
(11) MR. MERRIAM: Objection. 
(12) Move to strike. 
(13) A. She only reported one. 
(14) Q. Are you saying she had symptoms and didn't 
(15) reportthem? 
(16) A.Yes. 
(17) Q. Okay. What symptoms did she have that she 
(18) failed to report, Doctor? 
(19) A. Well, I don't know. I know that she had 
(20) one at least, ringing in the ear. 
(21) Q. All right. But that's insufficient to 
(22) arrive at a diagnosis of TMJ; is that true? 
(23) A. It is certainly suggestive of ... 
(24) Q. Is it sufficient in and of itself to arrive 
(25) at a diagnosis of temporomandibular joint 
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(1) dysfunction? "Yes" or "no"? 
(2) A. No. 
(3) Q. All right. Thank you. 
(4) Now, you said on direct examination that 
(5) this woman, and I can't recall your phrase for it, 
(6) but as I understand it the gist of it was that she 
(7) is in and out of the doctors' office with a myriad 
(8) of complaints, Doctor, from head to toe; right? 
(9) MR. MERRIAM: Objection. 
(10) Q. Would that be a fair characterization of 
(1 I) what you said? 
(12) A. I don't think from head to toe. She had a 
(13) number of somatic, bodily complaints. 
(14) Q. Okay. And prior to May 9th, 1993 she never 
(15) made any complaints of jaw pain; true? 
(16) A. She had signs of TMJ pain. She did not 
(17) make a complaint of jaw pain except the note of 
(18) maxillary pain. 
(19) Q. Well, that could be associated with sinus; 
(20) right? 
(21) A. Except we found out from Dr. Levine's 
(22) examination that she didn't have sinus. 
(23) Q. We didn't find anything out from 
(24) Dr. Levine. 
(25) MR. MERRIAM: Objection. 
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(1) Move to strike. 
(2) BY MS. McCARTHY: 
(3) Q. We can assume, can we not, that she did not 
(4) complain - because she did not explain on the 
(5) next visit of any more sinus trouble or nasal 
(6) drip, that the medication she was given was 
(7) sufficient to take care of that problem; can’t we? 
(8) MR. MERRIAM: Objection. 
(9) A. No. We can’t. Temporomandibular joint 

(IO) also is a disease of exacerbation and remission, 
(1 1) it comes and goes, it has bad days and good days. 
(12) Q.  So for seven years between the 1986 
(13) accident and the May ‘93 accident was her TMJ 
(14) problem in a dormant condition? 
(15) A. I don’t think it was dormant. I think 
(16) every once in awhile she would have some 
symptoms. 
(17) It was not discovered. 
(18) Q. Did Dr. Randt misdiagnose her? 
(19) A. No. I think an awful lot of people, I 
(20) think TMD is hard to diagnose because it mimics so 
(21) many other disorders and this has been published 
(22) again very frequently that sometimes it’s 
(23) overlooked, unless you’re specifically looking for 
(24) it; because it mimics so many others. 
(25) Q .  So Dr. Randt missed it? 
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(1) A. He reports that she had soft tissue injury, 
(2) strains and sprains to the neck, shoulders, chest 
(3) wall resulting from a motor vehicle accident. It 
(4) doesn’t, no. He didn’t diagnose temporomandibular 
(5) joint disorder, but it would be probably hard to 
(6) find at that time, too. 
(7) Q. So he missed it? 
(8) A. All right. 
(9) Q. All right. And in the seven years that 
(IO) transpired between that accident and the first 
(1 1) accident at issue here, Dr. Beater, her treating 
(12) dentist missed it; is that right? 
(13) A. He did not specifically ever exam her for 
(14) it. 
(15) Q. How do you know that? 
(1 6) A. Because he would have written it down. Did 
(17) a TMJ exam. 
( la)  Q .  Did she ever make any complaints to him of 
(19) jaw pain? 
(20) A. No. 
(21) Q. Pain on opening? 
(22) A. No. 
(23) Q .  Popping, clicking? 

(25) Q. All right. Did she ever make any 
(24) A. NO. 
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(1) complaints to Dr. Fitch during the period of time 
(2) Dr. Fitch treated her before the May ’93 accident 
(3) of pain in the jaw, popping, clicking, pain on 
(4) opening, pain while chewing, pain while yawning 
(5) and pain while laughing? 

(7) Q. All right. Did Dr. Fitch miss the 
(8) diagnosis, as well? 
(9) A. Dr. Fitch notices some other symptoms. She 

(6) A. NO. 

(10) does not diagnose this as temporomandibular joint, 
(11) but again that’s hard to diagnose. 
(12) Q. Sure. Now, did Ms. Liapis sustain any 
(13) injury in these accidents? 
(14) MR. DOWNS: Objection. 
(15) A. I am not an expert in the areas of 
(16) shoulders and neck injuries so I don’t know. It 
(17) is reported that she complained of shoulder, back 
(18) and ankle injuries. 
(19) Q. She also complained of a neck injury? 
(20) A. That’s what she said when she went to the 
(21) emergency room, I believe. 
(22) Q. Okay. Can a person have --- strike that. 
(23) Can cervical whiplash cause 
(24) te m p o ro mand i b u lar joint d y sf u nct i o n spec if i cal I y 
(25) internal derangement? 
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(1) A. No. That’s what we’ve discussed talking 
(2) about Dr. Howard. 
(3) Q.Who? 
(4) A. Dr. Howard who published the article in 
(5) 1995, an excellent article saying that cervical 
(6) whiplash, the flexion/extension injury does not 
(7) cause internal derangement. That’s in my letter 
(8) when I mentioned Dr. Puliger (phonetic) said, no, 
(9) it does not cause displacement or derangements; 

(10) and that’s what Dr. Laskin found out in his 
(11) one-hundred and fifty three examples of patients 
(12) who had cervical extension/flexion, that is 
(13) whiplash. He did not notice any significant 
(14) temporomandibular joint disorder. 
(15) MS. McCARTHY: Move to strike 
(16) as non-responsive to the question. 
(17) BY MS. McCARTHY: 
(18) Q. Doctor, have you ever questioned to the 
(19) contrary, that cervical whiplash trauma can and 
(20) will cause temporomandibular joint dysfunction 
(21) specifically internal derangement? 
(22) A. ( N o  response) 
(23) Q. Maybe I can help you out. 
(24) A. Please help me out because I don’t recall 
(25) that. 
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(1) Q. Wendy Perin, P-E-R-I-N, versus Bella 
(2) Leybovich, L-E-Y-B-0-V-I-C-H, case number 153064, 
(3) pending in Cuyahoga County before Judge James J. 
(4) Carol, cross-examination of Dr. Kenneth Callahan, 
(5) you were being represented by David Borland and 
(6) Thomas 0. Callahan was cross-examining you and he 
(7) asked you the following question: As a - 
(8) strike that. 
(9) “Question: And fact is cervical whiplash 
(lo) trauma can and will cause temporomandibular 
( I  I )  joint dysfunction specifically internal 
(12) derangement?” Your answer was yes. 
(13) MR. MERRIAM: Objection. 
(14) Move to strike. 
(15) Q. Do you dispute that? 
(16) A. Pardon? 
(17) Q. Do you dispute that that was your 
(18) testimony? 
(19) A. I don’t -wi l l  you give us the date of 
(20) that testimony, please? 
(21) Q. I don’t have the date of it, Doctor, but I 
(22) can certainly get it to you? 
(23) A. I believe you could find that date. It’s 
(24) someplace on there, and I ’ l l  bet you it was in 
(25) 1985; in the middle ’80s. 
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(1) Q. Okay. So now you recall this testimony? 
(2) A. And everyone - since so much new material 
(3) has come out in the ’90s about specifically 
(4) whiplash injuries vis-a-vis temporomandibular 
(5) joint disorder, of course, I’ve changed my opinion 
(6) on that. People who don’t change their opinions, 
(7) they’re foolish people. 
(8) Q. Can a person have arthritis and never be 
(9) troubled by it, Doctor? 
(IO) A. I think you could have low-grade arthritis 
(I 1) that’s starting to show up and not have symptoms. 
(12) Q. All right. In terms of MRI that was done 
(13) in April, I believe it was April 19, 1994 and you 
(14) have a copy of that report in your records there. 
(15) It was ordered by Dr. Moodt. 
(16) A. Yes. 
(17) Q. And that MRI showed no significant 
(18) arthritic changes; is that true? I believe it 
(19) might be one of the pages I turned. 
(20) A. Menisci, that MRI shows menisci. That is 
(21) the discs normal position on the right and left 
(22) side. There’s normal range of motion. There’s no 
(23) evidence of subluxation, condyle appears normal 
(24) and no significant arthritic changes, that’s true. 
(25) Q. And that was after this accident? 
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(1) A. Yes. 
(2) Q. Or after the first two accidents; is that 
(3) right? 
(4) A. That’s right. But Dr. Moodt’s found it in 
(5) 1993. 
(6) MS. McCARTHY: Objection. As 
(7) non-responsive to the question. Move to strike. 
(8) BY MS. McCARTHY: 
(9) Q. Now, in your report, at least as I could 
(10) count, five times you indicate that Ms. Liapis 
(1 1) never made any complaints consistent with TMD for 
(12) two half months following the first accident and 
(13) that is incorrect; isn’t that right? 
(14) A. Just a minute. Sorry, just a minute. 
(15) Q. I could give you the page and reference if 
(16) that will help. 
(17) A. I say in my report at one time it was not 
(18) until two and a half months later that she first 
(19) sought treatment, and that is, of course, correct. 
(20) Two and a half months later, first sought 
(21) treatment. 
(22) Q. Page three, paragraph C? 
(23) A. But she first complained of treatment on a 
(24) month - six weeks after the MVA. 
(25) Q. But you didn’t put that in your report; did 

Page 66 
(1) you? 
(2) A. No. But remember it is, as we’ve said, a 
(3) very voluminous set of charts. 
(4) Q. Well, certainly that’s an important point, 
(5) Doctor, isn’t it? When she was first making any 
(6) complaints that you would associate with the 
(7) diagnosis of TMD? 
(8) A. I think I already answered that. I said 
(9) that the difference between six weeks and two and 
(IO) a half months is insignificant. If you don’t make 
(1 1) it within the first three or four days then I find 
(12) that significant. Six weeks or eight weeks 
(13) doesn’t make much difference. 
(14) Q. So then we go back to the 1986 accidents 
(15) where there are no complaints associated with TMD 
(16) within the first two or three or four days; right? 
(17) A. There was a complaint the third day in the 
(18) 1986 accident according to Dr. Randt that she had 
(19) tinnitus, ringing in her ears. 
(20) Q. But told me that in the absence of any 
(21) other complaint that you gave me - 
(22) A. That amounts to at least a 
(23) temporomandibular joint symptoms. 
(24) Q. But that’s not that what you told me 
(25) earlier. 
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( I )  MR. MERRIAM: Objection. 
(2) A. I said she didn’t report any others. 
(3) It didn’t mean there weren’t any others. 
(4) Q. Right, okay. She didn’t report them. 
(5) A. All right. 
(6) Q. You also told me earlier on it was 
(7) important to be accurate in terms of defense; 
(8) right? So you were inaccurate here; right? 
(9) MR. MERRIAM: Objection. 

( IO)  A. In that - I’ve listed a number of times 
(I I )  where I was. I said that she didn’t seek 
(12) treatment for two and a half months and that one 
(13) instance it said she didn’t have symptoms for two 
(14) and a half months, that is inaccurate. 
(15) Q. Okay. Well, let’s then go through it. 
(16) Four lines down, paragraph C, page three, first 
(17) sentence on line four: Clicking was noted in June 
(18) but with no other symptoms, that’s wrong; isn’t 
(19) it? 
(20) A. That’s wrong, but - 
(21) Q. All right. 
(22) A. Yes, for a reason. It’s very hard to read 
(23) Dr. Fitch’s chart. I finally found it the other 
(24) night going back through it, again I can’t read 
(25) that. It doesn’t look like TMJ to me, but it is, 
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( I )  apparently, i f  you look down at it very closely. 
(2) Q. Well, I guess a jury will be able to 
(3) determine whether it’s legible or not. I 
(4) certainly had no trouble reading it. 
(5) MR. MERRIAM. Objection. 
(6) Move to strike. 
(7) BY MS. McCARTHY: 
(8) Q. She does write in the June 16, 1993 note 
(9) where she writes jaw popping, left side face pain; 

( IO)  isn’t that correct? 
(I  I )  A. Yes. In June Ibth, low back pain, jaw 
(12) pops, still pain in neck and shoulder. 
(13) Q. Has had seven therapy sessions, nasal 
(14) congestion - 
(15) A. Yes. 
(16) Q. Postnasal drip. 
(17) A. Postnasal drip. 
(18) Q. Dizziness. 
(19) A. Dizziness. 
(20) Q. Left side of face pain - 
(21) A. Left side of face pain, congestion. 
(22) Q. All right. Your sentence later on in 
(23) paragraph C, which is seven lines down: And she 
(24) was not having any TMJ symptoms. She was having 
(25) TMJ symptoms on June 16,1993; wasn’t she? 
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(1) A. Are you referring to face pain? It would 
(2) have been the congestion, too. 
(3) Q. I’m referring to popping and face pain. 
(4) Well, you’ve dismissed the face pain earlier as 
(5) be i n g s in us- relat ed . 
(6) MR. MERRIAM: Objection. 
(7) Move to strike. 
(8) Q. She was having symptoms on June 16,1993 of 
(9) temporomandibular joint dysfunction; right? 

(lo) A. That’s right. That is six weeks after the 
(1 I )  MVA for the first time. 
(12) Q. Then on page six, top paragraph, third 
(13) sentence down you say she had no symptoms during 
(14) those two and one half months; again, that’s 
(15) incorrect? 
(16) A. Yes. 
(17) Q. All right. 
(18) A. 1 said she didn’t seek treatment for two 
(19) and a half months. 
(20) Q. I’m sorry, maybe I misread it. I’rn 
(21) reading, she had no symptoms during those two and 
(22) one half months. 
(23) A. That’s what it says in that sentence; 
(24) that’s right. 
(25) Q. All right And in your last paragraph, 
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(1) page seven entitled summary, last full sentence: 
(2) Finally the time hiatus between her first MVA and 
(3) her first seeking treatment two and a half months 
(4) during which time she had no TMJ symptoms makes a 
(5) causal relationship somewhat unlikely, did I read 
(6) that correctly7 
(7) A. Yes. 
(8) Q. All right. 
(9) A. First seeking treatment two and a half 

(io) months. 
(1 1) Q. And the absence of complaints; right? 
(12) A.Yes. 
(13) Q. All right. Now, you haven’t read any of 
(14) the records generated on Ms. Liapts since you saw 
(15) her in October of 1994; is that right? 
(16) A. I think I just have Dr. Hauser’s report. 
(17) Q. All right. So you don’t really know 
(18) anything about her subsequent surgical care and 
(19) how she progressed or failed to progress after you 
(20) saw her in October of ’94; is that correct? 
(21) A. That’s correct. 
(22) Q. Are you at all curious about how she 
(23) progressed7 
(24) A. Well, of course, I’rn curious about all 
(25) patients at all times. It’s what our business is. 
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(1) Q. And did you request the records that were 
(2) generated on her from the time you last saw her up 
(3) to the present time? 
(4) MR. DOWNS: Objection. 
(5) A. No. 
(6) MS. McCARTHY: I don’t have 
(7) any questions for you. Thank you. 

(9) DIRECT EXAMINATION OF 
(8) - - - 

(10) KENNETH R .  CALLAHAN, D.D.S. 

(11) BY MR. DOWNS: 
(12) Q. Doctor, my name is Tom Downs and I 
(13) represent Adele Caravella. She was one 
(14) involved - 
(15) MR. DOWNS: Let’s go off 
(16) the record for a minute. 
(17) (A short break was taken) 
(18) MS. McCARTHY: I’m just going 
(19) to interpose that any objection to anybody else 
(20) cross-examining or doing any kind of 
(21) rehabilitation with this doctor beyond Steve 
(22) Merriam; any questions that you and Chris might 
(23) have so ... I didn’t want to put that on the 
(24) videotape, but with that go ahead. 
(25) MR. DOWNS: Thank you. I 
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(1) have the right to cross-examine a Witness that’s 
(2) expressed opinions regarding an accident my 
(3) client’s in. 
(4) BY MR. DOWNS: 
(k) Q. Doctor, my name is Tom Downs and I 
(6) represent Adele Caravella. She’s a Defendant in 
(7) this lawsuit. She was involved in the May 9, 1993 
(8) accident. 
(9) If a patient has skull x-rays following an 

(lo) accident does that imply that you’re having pain 
(1 1) or a problem in that area in an emergency room? 
(12) MS. McCARTHY: Objection. 
(13) A. Yes. Yes; certainly it does. 
(14) Q. And the skull includes the part of the head 
(15) and face that includes the temporomandibular 
(16) joints; correct? 
(17) A. It showed the whole thing; yes. 
(18) Q. So would it be fair for me to understand if 
(19) Marie Liapis in August of 1986 following her motor 
(20) vehicle accident is in the emergency room at 
(21) Southwest General Hospital and has x-ray to her 
(22) skull that that would imply she’s having pain in 
(23) that area? 
(24) A. It would to me; yes. 
(25) Q. Okay. And then three days later she’s 
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(1) complaining of tinnitus in one of her ears. The 
(2) pain one day and tinnitus a couple days later, 
(3) those are both indicia of the TMJ dysfunction that 
(4) you’ve been describing here today; correct? 
(5) A. Yes. 
(6) MR. DOWNS: Thank you, 
(7) Doctor. I don’t have any more questions. 
(8) MR. RUSS:  I don’t have 
(9) any questions. 

(10) - - -  
(11) FURTHER EXAMINATION OF 

(12) KENNETH R .  CALLAHAN, D.D.S. 

(13) BY MR. MERRIAM: 
(14) Q. Doctor, very briefly. You were asked about 
(15) Dr. Randt and Dr. Fitch and what they diagnosed or 
(16) didn‘t diagnose. 
(17) A.Yes. 
(18) Q. Let me refer back to Dr. Randt’s June 1988 
(19) report, if you could take a look at that document. 
(20) A. Maybe you better show it to me. 
(21) Q. Okay. Let me just pull it up so you could 
(22) just kind of read it at a distance. Could you 
(23) read to the jury the specialty or nature of 
(24) Dr. Randt‘s practice as indicated by his 
(25) letterhead in 1986? 
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(1) A. He does internal medicine, preventive 
(2) medicine, sports medicine, fitness testing, injury 
(3) rehabilitation; that was Dr. Randt M.D.’s 
(4) letterhead listing his specialties. 
(5) Q. So obviously he does not list as his 
(6) practice or specialties any of the types of things 
(7) that you do on a regular basis; isn’t that 
(8) correct? 
(9) A. No. 

(10) Q. So would you agree it’s not surprising that 
(1 1) he did not properly diagnose a TMD situation based 
(12) on the focus of his ordinary practice? 
(13) MS. McCARTHY: objection. 
(14) A. I would agree to that. 
(15) Q. And in the same way Dr. Fitch, I believe, 
(16) is a general practitioner, a family doctor? 
(17) A. Yes. 
(18) Q. And she would also would not necessarily be 
(19) someone expected to have any expertise or special 
(20) background such as you have in TMD problems; is 
(21) that correct? 
(22) MS. McCARTHY: Objection. 
(23) A. That is also correct. 
(24) M R .  MERRIAM: Doctor, I 
(25) don’t have any further questions for you at this 
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(1) time. Thank you very much. 
(2) THE WITNESS: Okay. 
(3) - - - 
(4) RECROSS-EXAMINATION OF 

(5) KENNETH R .  CALLAHAN, D.D.S. 

(6) BY MS. McCARTHY: 
(7) Q. Doctor, are you aware that Dr. Fitch was 
(8) one of the people that referred Ms. Liapis to 
(9) Dr. Moodt? 

(lo) A. I’m not aware of that nor is it 
(1 1) significant. 
(12) Q. Well, you’ve commented on her not being 
(13) able to recognize or diagnose TMJ, but after she 
(14) learned that Ms. Liapis was making complaints of 
(15) popping in her jaw and left-sided face pain she 
(16) sent her off to a specialist in the treatment of 
(17) temporomandibular joint disorder, that being 
(18) Dr. Moodt; is that right? 
(19) MR. MERRIAM: Objection. 
(20) A.Yes. 
(21) Q. So apparently - 
(22) A. Six weeks. 
(23) Q. - she had some recognition of the problem; 
(24) right? 
(25) A. The patient started to complain at that 
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(1) time. 
(2) Q. And she understood what the complaints 
(3) were; right? 
(4) A. Efell, yes. 
(5) Q. And she put them her into the hands of 
(6) somebody that does nothing other than treats 
(7) temporomandibular joint situations on a 
(8) conservative basis; is that right? 
(9) A. That’s right. 
(IO) MS. McCARTHY: I don’t have 
(1 1) any more questions for you. Thanks. 
(12) MR. MERRIAM: Thank you, 
(13) Doctor. We don’t have any further questions for 
(14) you today. 
(15) Doctor, do you waive your right of 
(16) signature? And will everybody waive, well, we 
(17) waived the filing requirement of the transcript 
(18) and of the tape, itself; correct? 
(19) MS. McCARTHY: Right. 
(20) THEWITNESS: Yes. 1’11 
(21) waive. 
(22) - - - 
(23) 
(24) 
(25) 
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(1) CERTIFICATE 
(2) 
(3) The State of Ohio, ) 
(4) ) ss: 
(5) County of Cuyahoga. ) 
(6) 
(7) I) Denise M. Andreotti, a Notary Public 
(8) within and for the State of Ohio, duly 
(9) commissioned and qualified, do hereby certify that 

(IO) the within-named witness, KENNETH R. CALLAHAN, 
(1 1) D.D.S., was by me first duly sworn to testify the 
(12) truth, the whole truth, and nothing but the truth 
(13) in the cause aforesaid; that the testimony then 
(14) given by the above-referenced witness was by me 
(15) reduced to stenotype in the presence of said 
(16) witness, afterward transcribed, and that the 
(17) foregoing is a true and correct transcription of 
(18) the testimony so given by the above-referenced 
(19) witness. 
(20) I do further certify that this deposition 
(21) was taken at the time and place in the foregoing 
(22) caption specified and was completed without 
(23) adjournment. 
(24) I do further certify that I am not a 
(25) relative, counsel, or attorney of either party, or 
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(1) otherwise interested in the event of this action. 
(2) IN WITNESS WHEREOF, I have hereunto set my 
(3) hand and affixed my seal of office at Cleveland, 
(4) Ohio, on this 23rd day of January, A.D., 1998. 
(5) 
(6) 
(7) 
(8) Denise Andreotti, Notary Public in and 
(9) for the State of Ohio. 
(IO) My commission expires August 18, 2001. 
(11) - - - - -  
(1 2) 
(1 3) 
(1 4) 
(1 5) 
(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
(22) 
(23) 
(24) 
(25) 
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February 3,1995 

Rerninger & Reminger to., l.P,A. 
knorneyz a t  Law 
The 113 St .  Clair Building 
Clewland, Oho 441 14 

At ten t i an :  John  R. Scott 

Rc; Meredith Bra v, Famll Dental Centers, et  at. 

Dear Mr. S c ~ i t ;  

Please be advised tha t  1 have had adequate opportunity for review and perusal o f t  
number of charts and recordswhich ertdin to medical and dental treatments 

Your File No, 1!00-12-2k!437-94 

3 

received by patient Meredith Bragg g eginning on July 3,1993, 5 

the plaintiff, and daposition of Or. Skalsk Please be furt l er advised of the 
folfbwing infermation which 1 believe ta  it e germane to these claim allogatianr. 

Dental i! entars on Ju t  3,1993, She presented with an impacted lower right 

an B non-fundional. Dr. Skalsky proposed removin the three wlsdom teeth, a 

lhe three wi J * om teeth, Nos. 1, 76, and 32, epparently uneventfully. On July 

reviewed the= charts in regard to claims made by patlent Mered 
dentist fgor Skalsky, D.D.S., performed treatments on her which 
acceptable standard of care far the national c m m u n i t y .  The records which 1 
reviewed include, but  are not limited to, the following: dental records ~f Dr. Skalsky 
including on@ panorew x-ray, certain medical records of the Cuyahoga Falls Goneral 
Hospital, mircellanuous records of Suncoast Medical Famil Practice, deposition af 

1. Brisf synopsis of the salient facts in +his ca5e, 

Ms. Bra g is e 25-year old female who presented t o  Or, Skalsky a L the F a y i l y  

wisdom tooth {No. 32 which had a perlcoronal infection. Such infectionsdo 
not go away. They require denial exfrsction. She also had two maxillary 
(up er) wisdom teoth, Nos. 1 and 15, which were rmlposed, out of occlusion, 

decision which 1 believe is prudent, and he placed t e patient on amoxicillin 
500 miiliarams, four times a day, ne gave her m o u  h amoxiciilin tablets t o  iazt 
herseven days,which would have been through Ju P y 10th. This is, in my 
opinion, excellent prophylactic antibiotic coverage. 

O n  July  6, the atient proscntod again to Dr. Skalsky's office where he removed 

8 t h  accarding to Dr, Skakky's tccmds, the patient reappeared in h ~ s  office, 
complalnln$ of inability to swallow. She had ~ 5 m e  sllght cheek swelling, and 

Y 

f 

' 
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trismus (inability to  open). Actual1 ,according to the cherts, her trismus was 

was able ta open 24 mlllimerers when she wa5 seen in consulration by Dr. 
Winston. Let me quickly disabuse the reader of any notion that this sort of 
trismus is unusual on the second pastoperative day. It is not. Further, trismus 
does not preclude the act of swaliowing. I treat patients with jaw ftacrurcds 
wherein their teeth are wired together for six waeks, However, they can still 
swallow anytime the feel like i t .  Dr. Skalsky changed the oral antibiotic t o  

On the morning Qf July gth, the patient oresenled to the ER of Cu ahoga Falls 

the ER dancr t h a t  she was unable to swallow her aral antibiotics- She was 
thertaeer hos ltalitad forse~en days a t  Cu ahaga Falls General Hospital, she 

and got  better, No surgery was ever performed. She was drscharged on July 
16th- She has, to my knowltdge, ne residual defects. 

not groat, She was able t o  open 1 I rnitlimcters on admission to  the ER, and she 

Augmentin, a penicil y. in vsriant, 

General Herpitel with a compleint d t r i s m u s  and inability to swa Y low. She told 

was treated w P th an intervenous antiblotlc, L naryn, another penicillin varlant, 

li. Review of tho mmplalnts, 

It Is my understandin that there are twa separate and distinct areas of 
contention containe ! heroin, Both of these involve plaintiff Sragg’s 
allegations t h a t  Dr. Skalsky’s dental treatments were below acceptable 
standards of the communlty. The flm of these putative complaints arises f r o m  
Ms. Bragg’s perception that the extraction of teeth Nos. 1 and 16 (the two 
L pet wisdom teeth) were not indicated at the t ime of her surgical procedure. 

that had Dr. Skalsky placed her cm \quid antibtetirs rather than oral 
anttblatlcs. she would not have developed the postoperative cclluiitls which 
led herto her  hospital admiuion. Let me discuss each of these alleyations in 
order. 

Oased on the preeperstive panorex x-ray which I have before me, taken 7/3/93, 
it is my firm dental opinion tha t  all three wisdom tooth required rprnoval. Of 
this, I am absolutely certain. 

The Invidious suggestion t h a t  the removal of all three wisdbrn teeth a t  one 
time enhances the possibility of infection is  counter-factual. It does not, Lat 
me explain the r m o n  why tho three wicdom taefh required extracrian. The 
lower right, No. 32, had an  active infectfan or pericaranltiz. YOLJ may treat such 
a tooth with antibiotics for a brief period of t ime bkt the pericoronitis comes 
back whnn you stop using the antibiotics. Therdorc, the anly ttantment of 
merit is to remove tooth No, 32. Thereafter, the tuoth above it, No. 1, has no 
opposing tooth. No. 16, the u p  er left wisddorn tooth, alrcad had no opposing 

remainder of the patient’s life o u g h t  to be removed. The reason for this arises 
from the fact that  such teeth, 100 percent af the t ims, begin to extrude, In a 
v t r y  brief perhd of  limo, they cut into the cheek, because they do nor have an 
eppo$ing tooth. Then the must  be removed. Ms. Bragg needed all three 
wiGyn teeth removed. Tge question of whethorta do  all three a t  once, or to 

Y T R e second claim against Dr. Skalsk by M5. Brag9 arises from her canzenrlon 

Ill. 

tooth. In such cases, ceeth whic R are surely going ?a be non- r unctional for the 

da t t  in three sittings, is an arbitrary one, gtncrally agreed u 
and the dentist. In this case, according ta the consent 
Brsgg, she agreed with Dr. Skalsky’s suqqestioti that all , 

onco. t belIcue this is a salutary procedure, We routinely recommend t o  our 

------ -- , .., . -- .- 
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atlontr; that all three or four wlrdam rccrh be dnne in one sitting. The reason 
!or this isobvious. YOU enly h4ve one night of suffering, because you don't 
suffer more with fhtea than  with one, and you don't have to  undergo three 
separate nightsuf suffering and pacing the floor. Physicians do not take out 
8ur child's tonsil one tonsil a t  e~ rime. It i s ,  in my opinion, reasonable and 

r tglcal  for Dr. Skafsky t o  have dsno all th r4u  wirdom tetafh at once. 
Ap ar tn t ly ,  Ms. Bragg agreed, because she si ned the operative permlt. And, 

postopera~lve In ecclon anyway. 

?he question vis-a-visthe proper route of podoperative antibiotic therapy. 

Thrrr days before hersurgery, Dr. Skalsky prescrlbed for Ms. Brsgg 28 extra 
strength penicillin tablets. This is the precise and cottect antibiotic re !men 
suggested b the rnanufadyrer. Had she sa taken the pills as dirpctec)f It is 

evelop would have dlsrlpated In several da 5. and without any further 
intervention. This is, of coum,  speculative, r m u s e  the patient did no t  Lake 
them as directed. So the point is moot. 

On herthird pasta erative da , July Bth, Mr. Bragg stopped taking an 
antlblotlcs a t  all. T rl e reason 5 K e gives is either that  she rauid not swa ow, Or 
that she hed 4 sore throat. I do not believe tha t  either ol these explanatlons Is 
either reasonable notvalid. The fact is, she could swallow. She states in her  4 

deposition that, indeed, she swallowed The water b u t  the pill wouldn't go 
down. And inasmuch as the swelling was only on one side, all of us who h a d  
ever had a sore throat on one side know tha t  you swallow the pill on the 
opposite side, What's more, it ha5 been rn experience over many years to see 

atient. carries a cup ardun ! with them 50 That t h q  can spit out the saliva, 
Eecairsethe mouth continuesto produce saliva, and if it doesn't po down, then 
it must be spit out. In tho case a+ Ms. Bragg, we have no evidentiary material 
that suggests that she was carrying any saliva bowl around with her. No. she 
could swaIIow saliva, and she could swallaw water, And, of course, she could 
have swallowed the pill, had she cu t  it up. 

Common wisdom toi l$ me, as it 0l;ght t o  t e l l  the tcsder ,  that if you can't 
swallow a pill. you cut It up Into pieces and t h e n  swailbw it. 1 believe 1 have 
known this fact since I was d b e u t  six, Above and beyond t h a t ,  Ms. Braqg 
admits in her deposition t h a t  a suggestion was made tha t  she should mash up 
the ills That seems prektty reasonable to me, You take two spaanr and ou 
anythlng. Under no circumstance would a reasonable p e ~ b n  who had reason 
to  suspect thet they were develcping an Infection, discontinue antibiotic 
therapy. There is, I boliuve, a n  implled centrad between doctor and patient 
which requires that  the doctor prescrlbe the correct medicine, and that the 
patient take the medicine. Dr. Skalsky provided the cotred medicine, MS. 
Bragg did not take the medicine after the mmning af July  8 th .  

Ms, Bragg allegesthat afterrhe taw Dr. Skalsky on July 8th, he prescribed a 
different pill another form of penicillin) called Augmentin. She complained 

couldn't swallow Them. Nevenheless. she main'tainr t h a t  she went to t h e  
pharmacy and got the pills, let  me quote from the _Physician's Des_k_peference, 

in act, h s r h o  u par wisdom teeth had abso 9 utely nothing to do with her P P 
1V. 

uite posrib Y e t h a t  the incipient pestoperative infecrim which she began t o  8 

K 

an occasional patient who enuinety cod J. not swdlow. In such cases, the 

mas R up the pill and you take it with galatin, or wlth orange juice, or wit i 

thatthoso pi1 f swere even larger t h a n  the penicillin pills, so, of course, she 

, 

I 

-.- . 
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40th edition, page 660. Therein, the dnssges of Ari mentin ore eutfinsd. It 

an oral suspension. It is CCI r led,Augmentin-250, and it is in an oran$e-flauored 
NOW, then, common wisdom tells me that if ME. Bragg did, indeed, pick $?I& piitsai lfre pharmacy and t he  were too blg, al l  She neded  to do was to 

inform the pharmacist that  she coul J notswdlow the pills, and, of coune ,  he  
would have given her the oral sus ension. That is an  everyday occurrence. Or, 

the oral suspenticln in the orange syru . However, she did nat do either one, 

stater that Augmentln ma be given as chewable ta % lets, and It Is also given in 

for that matter, she c ~ u l d  have cu P led Dr, Skalsky, and he would have ordered 

Sfie just stoppad taking them. That is 1 ardly the fahttof Dr. Skalsky. 

According ta an article In thQ Jeurnal of Oral and MaxillQfacial S u r q g ,  Vulun~r  
53, NO. 1. lanuaty 1955, pa e39, the a u t h o s  state that t h e  overall rate of 

t h a t  the overall incidence of postioperativc infection for wisdom teeth ranges 
frwm a low of 1 percent. It has been my experience t o  know that virtually all of 
there infections dissipate in the presence uf continuous orat antiblorlc Therapy. 
Hewever, there is  an occasional episade urhoreih a patlent rQquire$ 
hospitalization, and in the case of Ms. Bragg, I belleverhe me of intravenous 
Unasyn was salubrious and efficacious. She got better, she was discharged, her 
prognosis IS excellent, and she has na residual deficit Ntavorthelors, a t  na time, 
in my opinion, did Dr, lgor Skalsky practice in a manner which was below the 
standard of acceptability in the national community. 

maxillary infections is less t 1 an 0,27 percent. Asubset article on page 63, notes 

V. Summary,  

For all of the above red3ons. it is my firm and Trenchant prdfczrldnal apinian 
that the trratment rendered by Dr. lgor Skelsk beginning an July 3 1993, to  

the lcvei of acceptablestandard of care as practiced i r i  the rrstional communlty. 
patlent Meredith Bragg was catrect, reasonab I e, and did In no way #all beneath 

. .. . .. , . . .  . __...-.-.*.. . -... . . - ... ,_.. _. ... . . . 
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f f  you have further n w d  of information, please so advise me. 

Since rely, 

/+? 
Kenneth R. Callahan, D.D.S. 

F.I.C.D,,F.A.C.D,, O.K.U, 
Associate Clinical Profirsor of 

Case Western Reserve University 

Diplomate, American Board of 

Oral end Maxilfofaclal Surqery 

Srhtaof of Dentistry 

Oral and Maxiltofacial Surgeons 

KRC:ar 
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WEDNESDAY MORNING SESSION, MARCH 22, 1989 

THEREUPON, the Plaintiff, to main- 

tain the issues on her part to be maintained, 

called as a witness KENNETH ROBERT CALLAHAN, 

who, having been sworn, was examined and 

testified as follows: 

CROSS-EXAMINATION OF. KENNETH R. CALLAHAN 

BY MR. ECONOMUS: 

Q Doctor Callahan, your credentials are quite 

impressive. 

R Thank you. 

Q We have met before on other cases, haven't we, 

Doctor? 

A I believe s o ,  M r .  Economus. 

Q We have quite a number of questions to ask you 

in this case, s o  I hope you will be patient with m e ,  

because, obviously, I am not a dentist. 

Before testifying today in court did you review 

any of your notes or office records, sir, your file? 

A. I did. 

Q Did you bring it with you? 

A. I did. 

Q May I please see it? Your Honor, may I have a 
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moment? 

Doctor, a r e  t h e s e  a l l  t h e  records t h a t  you have 

r e l a t i v e  t o  Donna M a y e r ' s  c a s e ?  

k Y e s ,  M r .  Economus. 

Q They a r e  a copy  o r  o r i g i n a l  of  y o u r  r e p o r t ,  

d a t e d  O c t o b e r  1 3 ,  1 9 8 7 ,  on  t h e  s u b j e c t  o f i b o n n a  

Mayer ,  a l e t t e r  f rom Mr. Campbe l l ,  a l e t t e r  from 

M r .  Hopk ins ,  a copy  t h e r e  of, . M i s s  .Mayer ' , s  

p r e v i o u s  a t t o r n e y ,  and  some emergency  room records 

f rom P a r m a  Community G e n e r a l  H o s p i t a l ,  some r e c o r d s  

f rom D r .  K u l i c k ,  a n d  a n o t h e r  r e p o r t  f rom D r .  M i c h a e l  

K u l i c k .  Is t h a t  a c c u r a t e ?  

A. Yes. 

p N o w ,  j u s t  so w e  c a n  c l e a r  a f e w  t h i n g s  up 

q u i c k l y ,  a t  no t i m e  p r i o r  t o  t o d a y  d i d  you e v e r  

see Donna Mayer? 

jl T h a t  i s  co r rec t .  

Q And t h a t  means ,  by d e f i n i t i o n ,  t h a t  p r i o r  t o  

w r i t i n g  t h e  r e p o r t  you d i d  n o t  c o n d u c t  a n  e x a m i n a t i o n  

of h e r  p h y s i c a l l y ,  wha t  w e  c a l l  c l i n i c a l l y ,  d i d  you?  

A T h a t  i s  t r u e .  

Q And, t h e r e f o r e ,  you  were r e a l l y  u n a b l e  t o ,  based 

upon any  c l i n i c a l  e v a l u a t i o n ,  d raw a d i a g n o s i s  of 

-her c o n d i t i o n ,  is t h a t  t r u e ?  

A I c o u l d  draw a d i a g n o s i s ,  M r .  Economus, b u t  n o t  
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R 

Q. 

to 

A 

0. 

based on clinical evidence. 

Q I understand that, but my question is since 

you did not see her clinically you could not draw 

a diagnosis based upon any clinical evaluation? 

A. That is true. 

Q. You did no tests on her teeth. You could not 

draw a diagnosis based upon any tests that you did? 

A That is correct. 

Q Your opinion given here today is solely based 

upon a review of records, and a letter sent to you 

by Mr. Campbell, is that accurate? 

A. Plus thirty years of experience. 

Q I understand, but thirty years of experience 

that you have is yours, and then you apply that, 

do you not, to whatever information you get? 

A Yes. 

Q. And that is what you did in this case? 

A. Yes. 

Q Now, Doctor, you are acquainted with Dr. John 

Kulick, are you not? 

.. 

acquainted with Dr. John Kulick, 

matter of fact, didn't the two of you go 

I am 

As a 

enta school together? 

Yes. 

Or during the same period of time? 
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A He was a 

Q Wouldn't 

reputation i 

couple years behind me, yes. 

you agree with me that Dr. Kulick's 

the community a s  a fine dentist is 

beyond reproach? 

A Absolutely. 

Q As a matter of fact, you are personally acquainted 

with Dr. Michael Kulick as well, aren't you? 

A Yes. 

0. And you think he is a fine dentist? 

A Oh, I know Mike Senior. He and I interned 

together. I do not know Mike Junior. 

Q Well, in your report didn't you indicate that 

you knew Mike Kulick? 

A. Yes. I was thinking of his father, Mike Kulick. 

p So you were mistaken? 

A. Yes. 

Q Now, Doctor, you are not Board-certified in 

endodontics, are you? 

R No. 

Q And I think endodonticS , just to clear another 

thing up -- Mr. Campbell said something to you about 
your taking your time away from your practice to 

be here in court. 

.. 

You regularly take your time away from your 

practice to review cases, don't you? 
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A. If I am asked to do an examination I do, yes. 

Q And you have been in court before? 

A. Yes. 

Q. You have never been nor are you now a treating 

dentist for Donna Mayer? 

A That is correct. .. 

Q. Now, Doctor, you made some reference to the 

emergency room records, and I think that you in part 

based your conclusions that you gave us here today 

on the Parma Emergency Room records, is that a fact? 

A Partly, yes, that's true. 

Q Now, certainly you weren't there at the hospital 

when Donna Mayer made any complaints at Parma 

Community Hospital on the 31st of March of 1984? 

A. No. 

Q Nor was I, of course? 

A. Uh-huh. 

Q You don't know what was excluded from those 

records, do you? 

A. Yes, I do. 

Q You know what wasn't put in? 

A Yes, Mr. Economus, because in this litiginous 

age every one of us knows you write down every 

single thing that the patient says verbatim. You 

don't exclude anything unless it wasn't said, so I 

9 

I 

\ 
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1 )  
do know what was not said, was not there. 

Q You are assuming the detail and exactness of 

the person taking the information, are you not, 

when you make that statement? 

A Yes, but emergency room people are so inclined. 

0. The emergency room records do indica& a trauma 

to the back of the neck, don't they? 

A. Yes, a strain of the cervical and lumbar spinal 

muscles. 

p And on the subject of occlusal trauma you are 

not saying that occlusal trauma never occurs because 

of a car accident, are you? 

A. Oh, no. 

p And you are also not saying that occlusal trauma 

is not a cause of the fracture of teeth, are you? 

A I am saying that in this case occlusal trauma 

is not a cause of the fractured teeth. 

Q That is not what I asked you, Doctor. My 

question was -- 

A. Repeat the question. 

I 

Q Are you saying that occlusal trauma caused by 

car accidents is never the cause of the fracture 

of teeth? 

A. No. 

p And are you saying that occlusal trauma caused 
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;* by car accidents is never the cause or is never 

known to be the cause of the fracture of anterior 

or front teeth? 

A. I am saying that that is extraordinarily unlikely, 

Mr. Economus. 

p My word was never, Doctor. Can you <ell  us 

with any degree of dental probability that occlusal 

trauma never caused the anterior teeth to fracture 

as a result -- 

MR. CAMPBELL: I will object to 

the question, how he can testify probably, 

something is never. 

THE COURT: I don't know whether 

he is going into dental literature or what 

it is you are inquiring about. I take it 

really your question is -- he testified 

that this anterior occlusion never damaged 

teeth. Is that what you are asking? 

MR. ECONOMUS: The front teeth, 

Judge. 

THE COURT: Anterior, you are 

talking? 

MR. ECONOMUS: Yes, sir. 

THE WITNESS: In my experience I 

have never seen anterior teeth sheared by 

' 
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1' o c c l u s a l  t r a u m a .  They c o u l d  b e  e v u l s e d  o r  

knocked  up  and o u t ,  b u t  n o t  s h e a r e d ,  i n  my 

experience. 

Q I n  your experience? 

A T h a t  i s  cor rec t .  

Q. Which i s ,  of c a u r s e ,  l i m i t e d  t o  you? * ,I 

A Y e s .  

p N o w ,  D o c t o r ,  y o u r  p r a c t i c e  i s  l i m i t e d  t o  o r a l  

s u r g e r y ,  c o r r e c t ?  

A Y e s .  

Q. And you a re  f a m i l i a r ,  o f  c o u r s e ,  b e c a u s e  of 

y o u r  r e v i e w  of t h i s  case ,  w i t h  t h e  t y p e  of t r e a t m e n t  

t h a t  Donna r e c e i v e d  f r o m  D r .  K u l i c k ,  a re  you not? 

A Yes. 

Q And t h a t  was r o o t  c a n a l  t h e r a p y ,  w a s n ' t  i t ?  

A Y e s .  

p. 

i s  p a i n f u l  a t  l e a s t  p a r t  o f  t h e  t i m e ?  

A 

W e  a l l  know t h a t ,  b u t  a f t e r  t h a t ,  n o ,  i t  o u g h t  n o t  

t o  b e  v e r y  p a i n f u l ,  M r .  Economus. 

0. You m e n t i o n e d  p u l p  v i t a l i t y .  

A Yes. 

Would you a g r e e  w i t h  m e  t h a t  r o o t  c a n a l  t h e r a p y  

I t h i n k  p u t t i n g  t h e  n o v o c a i n e  i n  is p a i n f u l .  

-Q-_ The p u l p  i s  t h a t  i n n e r  chamber  of  t h e  tooth t h a t  

you r e f e r r e d  t o ?  
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A Right. 

Q N o w ,  when a fracture of a tooth occurs first ' 

of all the dentin is not sensitive to pain usually, 

is it? 

*'. 4 

A '  Oh, yes, it is. 

Q I am sorry. I meant enamel? 

A. Is not, no. 

Q Dentin is the next section? 

A Yes. 

Q Then we have the p u l p ?  

A Right. 

Q Once the pulps are exposed to air or saliva or 

some other foreign matter they hurt, don't they? 

A Yes. 

0. 

know that on the 27th of June, 1984, her teeth 

cracked off? 

A Yes. 

, 

And from your review of Donna's case do you 

Q 

she was in an automobile accident? 

And are you aware that on the 31st of March, 1984 

A. Yes. 

Q 

jury based upon your personal knowledge of anything 

that you know of between, aside from the accident, 

between March 31, 1984 and J u n e  2 7 ,  1984 that would 

And can you tell the ladies and gentlemen of the 



4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

0 

I 
Y 

m 

14 

15 

16 

17 

18 

19 

20 

W 
Ln 

22 

23 

24 

25 

have caused her teeth to crack o f f ,  based upon what,-' rl 
you know, any event? 

A 

no. I know what didn't cause it. 

Q. But you don't know what did? 

A That's correct. I .  

p And if there had been, Doctor, a recent traumatic 

Based on what I know I do not have any notion, 

8 

event to Donna's mouth, around the 27th, when these 

teeth cracked o f f ,  a blow to the face, a fall down, 

anything like that, would you agree with me that it 

would have been likely that her treating dentists, 

Drs. Kulick, would have recognized some evidence of 

that in her face when they treated her f o r  the r o o t  

canal therapy? / 

A. Not necessarily, Mr. Economus. You can j u s t  

injure teeth without injuring any soft tissue. 

Q. S o  it is possible that teeth can be injured, 

fractured, cracked, without any evidence of trauma, 

you know, a bloody lip, a cracked lip, something 

like that? 

A. Yes. 

p So that we get this established would you agree 

with me that because of the nature of Donna's tooth 

injury that at some point in time after these t e e t h  

cracked off she had some pain? 

Would you agree with that? 

- -  
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9. 

ev 

Oh, yes. 

And if I t o l d  you 

ing of the 27th o 

that they cracked off on the 

June, 1984, and that she 

didn't see the d o c t o r ,  o r  dentist, until the morning 

of the 28th, and that those pulps were vital, would 

you agree that she would have had pain during that 

period of time? 

R Yes. 

Q. Would you also agree with me that emotional 

disturbance from pain in the face is generally f a r  

more intense than that associated with occurrence 

of pain in most other parts of the body? 

I don't know the answer to that. It depends on 

what other parts we are talking about, but generally 

speaking, I think that it is an emotional experience, 

y e s  

Q. Would this be so  because of the importance, for 

example, in our society of our faces, things people 

look at first when they meet us? 

A. Yes. 

Q. 

with facial pain should realize he is dealing with 

an effective disorder that is of a special nature, 

especially intensive? 

A I don't quite follow the question. 

Would you agree that a dentist who is dealing 
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THE COURT: 

BY MR. ECONOMUS: 

Restate your question. 

0. Do you think that a Gentist who is treating 

a patient who has  facial pain, like vital pulps, 

he 

A 

to 

P 

should be particularly attuned to that in the way 
*. , 

treats a person? 

Well, yes, Mr. Economus, we should be attuned 

everything, every patient who h a s  any pain, y e s .  
I 

Would you agree with me that the emotional 

i -, 

up-,eaval, based upon facial pain, probably is more 

intense in women than in men? 

A I think all of us are about the same as f a r  a s  

our appearance is concerned, our cosmetic defects, 

or l a c k  of them, about the same. 

Q. Doctor Callahan, there are sub-specialties in 

dentistry, are there not and yours is oral and maxillc 

facial surgery? 

A Right. 

Q How did I do? 

A. Very good. 

Q Endodontics is another sub-specialty? 

R It is. 

p. And endodontics is the sub-specialty that deals 

-with tooth restoration. Would you agree with that? 

A Well, no. Tooth restoration means putting in 



. 
6. 1 

I 
0 

m 

0 

d( 
a 
a 
n 

w 

2 

3 

4 

5 

6 

7 

8 

, 9  

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

fillings, removal of pulps, and taking out, doing 

root canal. 

p You are not an endodontist? 

A No. 

Q . Based upon your study of this case and the 

pictures that you have seen and I think I'heard 

you testify that Donna's teeth are fractured off 

about what, half-way, two-thirds? Do you want to 

see the pictures again? 

R I think Dr. Kulick stated between a half and 

one-third. 

Q. What would you say based upon the pictures that 

are Plaintiff's Exhibit Nos. 11 through 14? 

A. Well, in these pictures it looks like it is 

about half, just about half-way up the middle of 

the tooth. 

, I  

I 

The tooth is shaped like a little chicklet, 

and about half a chicklet is sheared o f f  in each 

picture. 

p The dentin, you testified that the dentin is 

hard, kind of like ivory? 

A. Yes, but also somewhat -- remember, it has 
collagen in it. 

Q Doesn't that make it resilient? 

A That is a good question. I don't know. I guess 
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0. What is collagen? 

A. It's a protein. 
I 

p And it gives dentin some elasticity, doesn't it? 

~ A. . Yes. 
0 

~ 0. Now, in the early formative stages of'the tooth 
, 

the pulp is the portion that kind of builds the tooth, 

isn't it? 

A. Yes. 

Q And the pulp has the nerve and the blood supply 

and the like? 

A Right. 

p And it, for lack of a better term, lays down 

the dentin? 

A. Yes. 

8 

but more often than not, in a normal tooth, at the 

earlier stages of life; in other word$, the pulp is 

much larger the younger you are? 

And this occurs for the most part throughout life, 

A. Yes. 

Q It reduces in size as  we get older? 

A Uh-huh. 

0. Now, when the root canal therapy was done on 

Donna by Dr. Kulick he extirpated, his word, the 

Pulp? 
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A Right, yes. 

Q With some sort of a burr instrument, to pull 

it out? 

A A little thing that looks, has got little burrs 

on the side, looks like a little hat pin. 

;r I 

Q A fish tooth barb? I I  3 

A Right. Then you pull the pulp out. 

0. Once those pulps come out of the teeth, f o r  all 

intents and purposes for us, as laymen, the teeth 

are dead, aren't they? 

A That is correct. 

Q The pulp is what gives the tooth life? 

A Yes. 

0. S o  we can't dispute, and I don't think you 

would disagree with me, that as Donna sits here now 

her t w o  front teeth are dead? 

A. Yes. 

Q. 

A Absolutely. 

And they are going to stay that way, aren't they? 

Q Now, Doctor, in your thirty years' experience 

as a dentist, and I take it you don't do that many 

root canals these days, correct? 

A Not many. 

0. Can you tell us, do those caps last forever? 

A No, Mr. Economus. You can allow for one change 



m 

0 

0 

z 
Y 

a 
n w 

6 

I 
LT 

0 

' 1  

2 

3 

, r  

..' 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

at least throughout life. 

p One throughout life? 

A One, maybe two. It is always a difficult point. 

Q It depends on the individual, sf course? 

A. Yes. The dentist thinks he makes crowns forever 

and always tells the patient that, in face, they 

don't last forever. 

Q. Isn't it a fact that it is generally recognized 

in your business that crowns will last about ten 

years and then should be replaced? 

R It's a difficult point. Some say fifteen, some 

say twenty, on an average. 

Q But they do have to be replaced? 

A. Yes. 

Q Because they wear down? 

A Something happens to them. They get loose. 

0 If you can answer this I would appreciate it. 

If you can't, just tell me. 

In your experience have the charges that dentists 

have for recapping teeth increased over the years? 

R Sure. 

Q And would it be likely that for the forseeable 

future that will continue to occur, that charges 

will increase? 

A That is a nebulous question. I don't know the 
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answer to that. 

Q. You can't answer? 

A. It has to do with economics. 

Q. Well, based upon past history they have increased? 

A I That's true but, you know, things go down too. 

(r I understand. Based upon your reviewi'of Dr. 

Kulick's records, Doctor Callahan, you can give the 

jury no indication that before March 31, 1984 she 

ever had any serious problems with her two front 

teeth, is that correct? 

A That is correct. 

Q. No indication or evidence of fracture? 

A No. 

Q No indication or evidence of tooth decay? 

A. No. 

Q No indication or evidence of any unusual circum- 

stance except, you know, the usual cleaning and 

dental hygiene, correct? 

A Right. 

Q Are you aware that Dr. John Kulick has been 

Donna's dentist since she was about five years o l d ?  

A Yes. 

Q 

history and chart of your patient over the years, 

is it not? 

It's good dental practice to keep a running 
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A Of course, 

And you generally do that, don't you? 

A Yes. 

Q. S o  would you agree with me that Dr. John Kulick 

is a person who is more familiar with the general 

conditon of Donna's teeth than you are? 

R Yes, 

0. And certainly on the 27th of June, 1984, when 

Dr. Michael Kulick did the root canal you would 

agree that anything associated with the root canal 

that happened on that day Dr, Michael Kulick would 

be a person who has far greater knowledge than you 

do of that set of circumstances, wouldn't you? 

MR. CAMPBELL: Object. 

THE WITNESS: I don't know. 

MR. ECONOMUS: I will rephrase 

the question, Judge. 

Q With regard to what her teeth looked like on 

the 28th, since you weren't there, Dr. Kulick was, 

he knows more about it than you do? Would you 

agree with me? 

A In regard to the clinical evidence before him 

he knows more than I. Other than that I don't know 

that he knows more than I. Nobody knows more than I. 

0. With regard to your report, Doctor, and you have 

4' 
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it there in front of you, this is not the first 

report that you have written for a defense lawyer, 

is it? 

A. No. 

Q As a matter of fact, Doctor, in addition to Mr. 

Campbell's firm, you have been hired to gike your 

opinions by many other defense firms in this city, 

have you not? 
1 

A I have, Mr. Economus. I do plaintiffs' work 

too, if they ask me. 

Q I understand that. In fact, you also do reviews 

of cases and give opinions for companies, don't you? 

R Yes. 

Q You do between forty to fifty-two of these a 

year, don't you? 

A Perhaps. 

Q And in every one of these you charge for your 

services, don't you? 

A. Yes. 

0. And you charge for writing the report, correct? 

A. Pardon? 

A You charge for your review and writing of your 

report? 

A Yes. 

Q And then you charge separately for coming to 
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court to testify? 

A If I miss office time I do, yes. 

Q 

Doctor, are for defense lawyers, aren't they? 

A . Probably, yes. 

Q This accident happened, Doctor, as yo6 know, 

The largest percentage of cases that you review, 

on March 31st, 1984, is that true? 

A. Yes. 

p And your report is dated, if I 

October 1 3 ,  1987, about three and 

is that right? 

am not mistaken, 

half years later, 

A Well, yes. The facts haven't changed in those 

years. 

Q Doctor, what is the typical length of one of 

your reports? 

A They are pretty long. They are usually about -- 
Q. Eight, nine pages? 

A Yes. 

Q. And you have a habit, don't you, of using a lot 

of similar language in your reports. 

with that? 

A I like not to think s o ,  but it is possible that 

I may. 

Q Well, let me give you some examples. You like 

to u s e  the words forthright, trenchant, sincere, 

Do you agree 
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firm, and sincere when describing your dental opinions 

don ' t you? 

A Yes. 

p. You did that in Donna's case, didn't you? 

A Yes. 

Q. 

using the same language, haven' t you? 

A It is better than saying insincere, non-forth- 

right, yes. 

p. So your answer is yes? 

A Yes. 

p 

you conclude that there is no direct causal connec- 

tion between the incident and the claimed injury, 

don't you? 

A Yes, Mr. Economus, In some I find there is. 

You don't see those. 

Q No, I don't, and in writing your reports, Doctor 

Callahan, you frequently call on authors of dental 

literature and cite other dental books a s  being 

authoritative, don't you? 

A 

on occasion. I did not in this case. 

Q. 

R Yes. 

And you have done it in a number of ofher cases 

And in many of the cases that you review, Doctor, 

Well, I think that adds substance to a report 

I know that, but you have done it in the p a s t ?  

i 
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Q. And you will use it a quote oftentimes from 

some authoritative source and put it in your reports 

in an attempt to underscore your conclusions or 

support your conclusions, would you not? 

A. Yes. 

Q Now, Doctor, let me ask you this. Hav,e you 

quoted Dr. Daniel Laskin in any of your reports? 

A. I don't believe I have quoted Daniel Laskin 

since 1980 or 1981. I don't use him anymore. 

Q Well, I don't want to get bogged down in details, 

but I have some reports here in which you have quoted 

him. Would you like to see them? 

h What year? 

Q ' 8 5 ,  '86. 

A. Laskin in '86? 

Q Uh-huh. 

A. I am surprised. I don't think he is an authori- 

tative person. That only deals with temporal mandibu- 

lar joints. It has nothing to do with this case. 

p You have quoted him, haven't you? 

A. Yes. 

Q And there have been times, Doctor, when you have 

quoted him out of context in your reports, haven't 

there? 

A Out of context? 

5 -  

< 
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'. . p Uh-huh, taking something from this place and 

putting it in this place where it really doesn't 

belong? 

A 

but I don't. 

0 

1987, Doctor? 

Have you done that with Dr. Laskin's works? 

I don't think s o .  I think you may think so, 

Do you recall giving a deposition on January 21, 

THE COURT: In this case? 

MR. ECONOMUS: No, Your Honor, in 

a different case. 

MR. CAMPBELL: Mr. Economus, in 

fairness, I mean, pick a date. How about 

a little more information? 

THE COURT: He has got a date 

in January, 1987, at Southgate, at 4:30, 

before a court reporter, Kathleen A .  Wheeler, 

taken on behalf of Howard Mishkin, and Mr. 

Lybrand, defense lawyer, was there. 

you remember that? 

Do 

THE WITNESS: Not right offhand, 

no. 

BY MR. ECONOMUS: 

Q 

recollection? 

Would you like to look at it to refresh your 

THE COURT: Counsel, are you 



m 

0 

d 
(L 
w 
4 
n 

' ' 1  

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

suggesting there is something that he stated 

on deposition in another case at some other 

time that apparently impeaches what he says 

here? 

MR. ECONOMUS: Yes, Your Honor, 

THE COURT: Come over hers'. 

Bring that with you. Bring it with you. 

(Thereupon, a discussion was had 

between Court and counsel at the side bar, 

off the record. ) 

THE COURT: May I have it, 

please, Doctor? Just a minute. Don't 

answer, Doctor. You might not have to 

answer the question. Hand it to him, 

Doctor. 

(Thereupon, the following proceed- 
I 

ings were resumed in the presence of the 

jury and parties as follows:) 

THE COURT: YOU may not inquire 

about it. 

MR. CAMPBELL: Thank you, Judge. 

BY MR. ECONOMUS: 

Q Do you know how many x-rays were taken of Donna 

at Parma Hospital, Doctor? 

A I do not know the exact number. I do know an 



!? 
m 

0 

i 
E 
d 
a 
W 

4 

c c 

z 
0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

x-ray was taken of the cervical spine and the lumbo-*t,:f 

sacral spine. 

Q. You don't know whether there are any x-rays taken 

of any other part of her body, do you? 

A I know there were not any taken of any other 
n. 

parts of the body, because s h e  shou ld  hav'e -- I 
would think they would have been included in the 

chart. I should think they would. 

Q. The teeth that have pulps in them are living 

structures, aren't they? 

A. Yes. 

9. And they are suspended in the mouth by ligaments, 

in a socket? 

R Yes. 

Q. And there is a certain give to them upon impact, 

isn't there, generally? 

A Generally they loosen a little bit upon impact, 

yes. 

Q And they are generally resilient to damage, 

aren't they? 

A. That's a nebulouLs question as well. They are 

n o t  resilient to caries, to decay. They shear off. 

They can be broken. They can be evulsed, so they 

are not resilient to damage. 

Q One last question or, two, really. So I 
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understand you can't deny Donna's teeth sheared off. 
* 1. 

on the 27th of June, 1984, can you? 

A No. 

Q 

specifically, can you? 

And you can't give us a reason why they did 

~ A. No. 
I 

MR. ECO.NOMUS : No further questions. 

THE COURT: Anything further? 

MR. CAMPBELL: One or two, Your 

Honor. 

THE COURT: All right. 

REDIRECT EXAMINATION OF KENNETH R. CALLAHAN 

BY MR. CAMPBELL: 

p. Doctor, you just, in answer to a question by 

Mr. Economus, said that when teeth are impacted 

they will loosen, is that correct generally? 

A. Usually if they are hit from an angle they will 
i 

loosen. 

p. Even minutely they will loosen? 

R Yes. 

Q And if a person has even minutely loose teeth 

are they likely to detect that? 

A. Yes. You know, immediately you are sitting 

there and saying, that isn't right, yes. 
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A Oh, y e s .  

Q. 

s e e n  happen?  

A 

s h o r t s -t o p .  

The t e e t h  a r e  gone .  

a n y t h i n g ,  b u t  t h e  t e e t h  a r e  s h e a r e d  o f f .  

Q. When t h a t  happened  h e  had  p a i n ,  d i d n ' t  h e ?  

A. Oh, y e s .  The p o o r  guy .  

9. And h i s  mouth h u r t ?  

A. Y e s .  

Q. And h e  f e l t  t h o s e  f r a c t u r e s ?  

R Yes. 

Can you g i v e  a c o u p l e  examples  of wha t  you h a v e  

I had  a k i d  j u s t  a l i t t l e  w h i l e  a g o  who p l a y s  

The b a l l  comes u p  and  h i t s  the teeth. 

H e  h a s  no  c u t  i n  h i s  ' i i p  o r  

MR. CAMPBELL: N o t h i n g  f u r t h e r ,  

Doctor .  Thank you v e r y  much. 

THE COURT:  Is e v e r y b o d y  all 

f i n i s h e d ?  A r e  you?  

MR. ECONOMUS: I t h i n k  so, J u d g e .  
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I, Janice M. Lowe, Official Court Re- 

porter for the Court of Common Pleas,;Cuyahoga 

County, Ohio, do hereby certify that as  such 

reporter I took down in stenotypy all of the 

proceedings had in said Court of Common P l e a s  

in the above-mentioned cause; that I have 

transcribed my said stenotype notes into 

typewritten form, as appears in the foregoing 

Transcript of Proceedings; that said tran- 

script is a partial record of the proceedings 

had in the trial of said cause and constitutes 

a true and correct Transcript of Proceedings 

had therein. 

o* f / , ,  ;,*2 1 x - - 5 L W  
'Janice M. Lowe 

,?Official Court Reporter 
Cuyahoga County, Ohio 
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LI WVMESDA,V AFTEZNOON S ES SI O N,  OCTOBER l a ,  1989 

* * * *  

?Ir. C a l l a g h a n ?  

Thank  you, your 

T B E  COUi lT:  

MX. C A L L A G H A N :  

Honor. 

c m s - s x m m u ~  0 F KENNZTH C A L L A H A N  

: El?. C A L L A G H A N :  

Q Good a f t e r n o o n ,  Doctor.  t4y name i s  Torn 

Call a ghan? 

A Hi, Mr. C a l l a 3 h a n .  How a r e  y o u ?  

c! I s p e l l  my name w i t h  a G a n d  you d o n ' t ?  

2% R i g h t .  Your  p a r e n t s  c o u l d  s p e l l  bectcr t h a r !  

n i n e .  

Q You had at one time? 

A That's r ig . , t .  

Q Doctor, you and I f i r s t  m e t  i n  y o u r  o f f i c e  

January 7 t h  of 1987 on t h e  t i m e  of your exdm of wendy 

P e r i n ,  r i g h t ?  

A R i g h t .  T h a t ' s  c o r r e c t ,  Mr. Callaghan. 

Q Do you recall my b e i n g  p r e s e n t  a t  that time? 

A I do. 

0 

r e c o r d i n g  of notes of the h i s t o r y  t h a t  Wendy gave ,  

And I was present d u r i n g  t h e  time type of you r  

2 



was I n o t ?  

A T h a t  i s  c o r r e c t ,  Hr. C a l l a g h a n .  

Q And, Doctor, you d i d f i ' t  tape-record t h a t  

session, d i d  you? 

A N O ,  

Q D o  you remember, w e  were b o t h  t a k i n g  notes? As 

I remember, my y e l l o w  pad and your yellow pad? 

A YES.  

Q I see y o u ' r e  l o o k i n g  a t  your  n o t e s ?  

A Y E S .  

MR. CALLAGHNA: Y o u r  Honor,  may I 

h a v e  a momenc t o  l o o k  a t  D r .  C a l l a h a n ' s  n o t e s ?  

And, Doctor, h a v e  you b r c u g h t  y o u r  

complete c h a r t  w i t h  y o c  ",day? 

THE: WITNESS: I have, i n d e e d ,  

t4r. C a l l a g h a n .  

THE COURT: Mr. Bor l  a n d ?  

MR. 3ORLAMD : T h a t ' s  fine. 

NR. CALL AG HAN : May I approach  t h e  

w i t n e s s  ? 

THE COURT: Surely. 

MR. CALLAGHAN: If  t h e  C o u r t  

please, t h i s  may take a m i n u t e  f o r  m e  t o  

r evi ew , 

THE C O U R T :  All r i g h t .  
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Q Thank y o u ,  Doctor? 

A Thank y o u ,  Mr. C a l l a g h a n .  

B 
that y o u  have, is t h a t  correct, Doctor? 

A That i s  c o r r e c t ,  Mr, Callaghan. 

Q And I take i t  it's your p r a c t i c e ,  Doctor, n o t  

t o  ever tape- record t h o s e  sessions, is t h a t  t rue?  

A T h a t  i s  true. 

Q A l l  r i g h t ,  And y o u  d o n ' t  tape- record those 

s e s s i o n s  to t h i s  d a y ,  do y o u ?  

A No. 

Q Defense medicals,  what we call. defense 

me di cals? 

A I c a l l  them i ndependent  medical e x a m i n a t i o n s .  

Q A l l  right. :Qere y o u  s a t i s f i e d ,  D o c t o r ,  and a r e  

y o u  now s a t i s f i e d  t h a t  the n o t e s  that y o u  took t h a t  

day included a l l  t h a t  y o u  t h o u g h t  was r e l e v z n t  abouc 

what  ~ e n d y  t o l d  y o u ?  

A Yes. 

Q A l l  r i g h t .  And you were aware t h e n ,  were y o u  

n o t ,  t h a t  an arthrogram p r o c e d u r e  had been p e r f o r m e d  

a month a n d  a h a l f  earlier? 

A Y e s .  

Q 

h e r  jaw? 

And t h o s e  are t h e  only notes of that m e e t i n g  

Had that been performed to one 01: both s i d e s  of 

. 
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A I n e v e r  saw the 

b e l i e v e  i t  was done o 

copy of t h e  a r t h r o g r a m ,  b u t  I 

b o t h  sides.  

Q And Wendy t o l d  y o u  a t  t h a t  v i s i t ,  J a n u a r y  6 ,  

1 9 8 7 ,  i n  f a c t ,  t h a t  she h a d  j u s t  had  t h e  a r t h r o g r a m s  

perf  orined, d i d n ' t  she? 

A Y e s ,  I h a v e  i t  h e r e ,  

Q And d i d  she tell y o u  t h a t  t h e y  were p o s i t i v e  

f i n d i n g s  on t h e  a r th rogram a t  the t ime? 

A I d o n ' t  r e c a l l  that s h e  h a d ,  but I w o u l d  look 

a t  the a r t h r o g r a m  o r d i n a r i l y  anyway. 

Q That i s  n o t  i n c l u d e d  i n  y o u r  n o t e s  a s  t o  w h a t  

she x i g h t  have s a i d  a b o u t  the r e s u l t s  of t h e  

a r t h r o g r a m ,  i s  i t ?  

A I t ' s  implied. Dr. L o w i s  s e n t  n e  t o  U n i v e r s i t y  

I i o s 2 i t a l s  f or a r t h r o g r a m s .  The  n e x t  s e n t e n c e ,  L s w i s  

s a i d  I n e e d  s u r g e r y .  

If it was a n e g a t i v e  a r t h r o g r a m  she 

w o u l d n ' t  n e e d  s u r g e r y .  

Q When she t o l d  y o u  t h a t  D r .  L e w i s  h a d  talked 

about s u r g e r y ,  i f  y o u ,  i n  f a c t ,  b e l i e v e d  h e r ,  g i v e n  

y o u r  regard f o r  D r .  Lewis, you would  nave  b e l i e v e d  

that s h e  p r o b a b l y  would  have s u r g e r y  a t  that t i m e ,  

t h a t  n o t  t r ue?  

A Pes. 

B Okay. D o c t o r ,  tell m e  if you w i l l ,  why a t  

is 

5 
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that tine y o u  o r d e r e d  a panorex X-ray? 

A Well, a panorex  X-ray, Mr. C a l l a g h a n ,  w i l l  show 

the b a l l  and s o c k e t .  I t  w i l l  show whether  t h e r e ' s  

a n y  e r o s i o n  or  n i b b l i n g  away, o s t e o n e c r o s i s  of the 

bo ne. 

I t  will show a c o n s i d e r a b l e  amoun t  of 

t h e  bone. 

Q But it won't show a n y t h i n g  about t h e  i n s i d e  of 

t h e  temporomandibular, w o u l d  it? 

A No. 

Q 

a n d  b a s e d  upon  Wendy's  r e p o r t ,  a g a i n  i f  you b e l i e v e d  

h e r ,  t h a t  the arthrogram had b e e n  p e r f o r m e d  a n d  

Dr. D o n a l d  Lewis was c o n s i d e r i n g  s u r g e r y ,  isn't that 

t r u e ?  

A Yes .  

0 Were you looking for s o m e t h i n g  e l s e  from a 

t r e a t m e n t  standpoint, h a v i n g  d o n e  t h o s e  panorex 

X- ray s?  

A From a d i a g n o s t i c  s t a n d p o i n t ,  Mr. C a l l a g h a n ,  i f  

t h e r e  i s  a r t h r i t i c  changes  or  i f  t h e r e  a r e  bone 

c h a n g e s  a f l a t t e n i n g  of t h e  c o n d y l e ,  you c a n  l e a r n  a 

l o t  from a panorex.  

Q You knew a t  that time t h a t  the panorex X-rays 

were n o t  going t o  show you a n y t h i n g  w i t h  respect to 

And you  knew a t  that t ime, based  upon y o u r  exam 
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il No. 

Q Doctor ,  i s n ' t  i t  f a c t  when ~ e n d y  a n d  I v i s i t e d  

y o u ,  a n d  w e  were b o t h  t h e r e  t a k i n g  n o t e s ,  t h a t  Wendy 

t o l d  you t h a t  s h e  c o u l d  -- she cou ld  e a t ,  b u t  t h a t  

she had -- s h e  c o u l d n ' t  b i t e ,  c o u l d n ' t  o p e n  h e r  mouth  

f o r  s o m e t h i n g  b i g ,  b u t  t h a t  s h e  was e a t i n g  soft f o o d s  

a t  t h a t  t i m e ?  

A Well, I d o n ' t  -- I d o n ' t  take n o t e s ,  

Mr. C a l l a g h a n .  I f  you  n o t i c e  t h e s e  a r e  all long h a n d  

s e n t e n c e s .  It's a n a r r a t i v e  form. I t ' s  n o t  j u s t  

notes, s o  I d o n ' t  have  t h a t  i n  my n o t e s .  

I knew she c o u l d  n o t  open v e r y  w i d e ,  so 

I think i t ' s  i m p l i e s .  I t  o n l y  ocened  35 n i l l i n e t e r s  

a t  t h a t  t i m e .  

Q In y o u r  r e p o r t  of O c t o b e r  1 2 ,  1 9 8 7 ,  who i s  this 

D r ,  G e l b ?  I s  he w e l l  known a s  a n  a u t h o r i t y ?  

A I h a v e  h i s  t e x t b o o k  here, Yes ,  I b e l i e v e  h e ' s  

w e l l  known a s  a n  a u t h o r i t y .  

Q And t h i s  i s  t h e  t n i r d  a d d i t i o n  or s e c o n d  

a d d i t i o n ?  

A S e c o n d  a d d i t i o n .  

Q Has h e  b e e n  h e  r e c o g n i z e d  f o r  s o m e t i m e  a s  a n  

a u t h o r i t y  o n  the s u b j e c t  of t e m p o r o m a n d i b u l a r  j o i n t  

dy sf unction? 

A Yes,  he is one a u t h o r i t y ,  y e s .  
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Q 

r e l y ?  O f  c o u r s e ,  you t e s t i f i e d ?  

A T h a t  is c o r r e c t .  

Q 

a u t h o r i t y  i n  y o u r  v i e w ,  D o c t o r ?  

A I d o n ' t  know s p e c i f i c a l l y ,  f-lr. C a l l a g h a n .  I 

would  t h i n k  i n  t h e  ' 8 0 ' s .  

' 8 5 ,  so w e  c e r t a i n l y  r e c o g n i z e d  i t  s i n c e  t h e n .  

Q 

A I d o n ' t  know. 

Q As a matter  of f a c t ,  u p  until t h r e e  a n d  a h a l f  

years a g o  y o u  had n e v e r  h e a r d  of Dr. Gelb, isn't t h a t  

right, D o c t o r ?  

A I h a v e  t o  t h i n k  about that. I d o n ' t  know 

w h e t h e r  I h a d  o r  not. When h i s  book came o u t  I 

b o u g h t  i t ,  a n d  t h a t  was i n  ' 8 5 .  

i t  then. 

Q D r .  Gelb h a s  b e e n  r e c o g n i z e d  a s  a n  a u t h o r ,  a t  

least a n d  w r i t i n g  t e x t b o o k s  f o r  a l o n g  t i m e  before 

1 9 8 5 ,  i s n ' t  t h a t  true? 

A I s a i d  I d o n ' t  know, Mr. C a l l a g h a n .  

Q So you d i d n ' t  know him u n t i l  r e c e n t l y ,  i s  t h a t  

c o r r e c t ,  D o c t o r ?  

A I s t i l l  d o n ' t  know him. 

Q You just knew him a s  of t h r e e  y e a r s ?  

And there are o t h e r  a u t h o r i t i e s  upon whom you  

And how l o n g  h a s  h e  b e e n  r e c o g n i z e d  a s  a n  

H e  p u b l i s h e d  tne book i n  

Had he p u b l i s h e d  before t h a t  time? 

I c e r t a i n l y  heard  of 
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r a r e l y  a n  ; - d e b l o g i c a l  f a c t o r  i n  t h e  cause of 

m y o f a s c i a l  p a i n  d y s f u n c t i o n ,  c o r r e c t ?  

A Well, I'll have t o  t h i n k  a b o u t  t h a t ,  I d i d n ' t  

s a y  that i n  t h e  r e p o r t .  

Q I ' m  a s k i n g  t o  you b reakdown t h e  s t a t e m e n t ,  

because i t ' s  a general s t a t e m e n t ,  i s  it not, D o c t o r ?  

A Y e s ,  

Q And i t  i n c l u d - e s  b o t h  m y o f a s c i a l  p a i n  

d y s f u n c t i o n  a n d  i n t e r n a l  d e r a n g e m e n t  a n d  I want t o  

b r e a k  i t  up. 

Are you r e f e r r i n g  i n  t h a t  s t a t e m e n t  

more t o  rnyofasc ia l  p a i n  d y s f u n c t i o n  w h i c h  Wendy d i d  

not have, or  a r e  you a r e  r e f e r r i n g  just a s  much  and 

w i t h  just a s  much f o r c e  t o  i n t e r n a l  d e r a n g e m e n t ?  

A i n  this s t a t e m e n t  I ' m  s a y i n l ;  t h a t  t h e  o v e r a l l  

causes  of t e m p o r o m a n d i b u l a r  d i s o r a e r ,  w h e t h e r  it's 

I4PD o r  i n t e r n a l  d e r a n g e m e n t ,  t h a t  of t h e  c v e r a l l  

causes, I b e l i e v e  t h a t  trauma i s  well down o n  t h e  

l i s t  of common causes. 

Q A l l  r i g h t .  And y o u  w o u l d  f u r t h e r  a g r e e  that 

t h a t  s t a t e m e n t  i n s o f a r  a s  i t  relates t o  M P D  is 

i r r e l e v a n t  t o  Wzndy ' s  case b e c a u s e  at the time, a t  

the t i m e  of t h e  w r i t i n g  o f  t h e  report you  a l r e a d y  

knew she had i n t e r n a l  d e r a n g e m e n t  and that was t h e  

---------- -- ~ -- --_.--_-- 
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i s n ' t  t h a t  
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t r u e ?  

A I d o n ' t  b r e a k  down b e t w e e n  HPD and  i n t e r r r a l  

de rangemen t ,  I n  this p a r t i c u l a r  case she h a s  

i n t e r n a l  derangement .  

Q D o  you a g r e e  i t  m i g h t  n o t  h a v e  b e e n  a bad i d e a  

when you  w r o t e  t h i s ,  b e c a u s e  i t  was s p e c i f i c a l l y  

a b o u t  t h i s  y o u n g  woman t h a t  w e  night have  c o u c h e d  t h e  

p h r a s e  i n  terms of what s h e  a c t u a l l y  had ,  n o t  a n o t h e r  

dysfunction, MPD? 

A I don't r e a l l y  know w h a t  Y O U  a r e  g e t t i n g  t o ,  

b u t  -- 
Q A l l  r i g h t .  Well, a d m i t t e d l y ,  Doctor, I'm a 

l i t t l e  clumsy. T h i s  i s  my f i r s t  THJ c a s e  a n d  p l e a s e  

bear  w i t h  ne. 

What i f  the s t a t e m e n t  r e a d  l i k e  this, 

t rauma i s  r a r e l y  fisted a s  o n e  of t h e  p r i m e  
-e&d 
kkological f a c t o r s  i n v o l v e d  i n  i n t e r n a l  derangement  

of t he  t emporomandibula r  j o i n t ?  

Would y o u  a g r e e  w i t h  that s ta tement?  

A I p r o b a b l y  would a g r e e  to that, Mr. C a l l a g h a n ,  

y e s .  

Q You would a g r e e  a l s o  that t rauma i s  rarely 

r e l a t e d  t o  causing i n t e r n a l  de rangemen t ,  i n t r i n s i c  

trauma? 

A Yes ,  t h a t ' s  co r rec t .  



8 And u n d e r s t a n c i  that D r .  L e w i s  a n d  D r .  G o l d b e r g  

c o m p l e t e l y  d i s a g r e e  with you  o n  t h a t  t o p i c ?  

A Y e s .  

Q And t h e r e  a r e  many, many others t h a t ,  i n  f a c t ,  

d i s a g r e e  with y o u ,  i s n ' t  t h a t  s o ,  on  t h a t  s u b j e c t ?  

A No. 

14 

8 They are two of t h e  only peop le  t h a t  y o u  know 

of i n  t h i s  communi ty ,  i n  y o u r  f i e l d  of o r a l  a n d  

m a x i l l o f a c i a l  s u r g e r y  t h a t  d i s a g r e e  with you  on  that 

topic? 

A Well, I h a v e n ' t  asked  e v e r y b o d y ,  Mr. C a l l a g h a n ,  

b u t  t h e  ones I asked pretty m u c h  agree w i t h  ne. 

I added  a n  appendage  t o  that statement. 

Q Please f e e l  f r e e  -- 
A If i n t e r n a l  trauma did cause it, then why d o n ' t  

all t h e  B r o w n ' s  football p l a y e r s  have i t?  why d o n ' t  

b o x e r s  h a v e  it, a n d  why is it  i t ' s  r e s t r i c t e d  s o  much 

t o  young  f e m a l e  sales r e p r e s e n t a t i v e s ?  
. .- -- 7 . 

8 I ' l l  a n s w e r  the q u e s t i o n  f o r  you ,  b u t  we'll get 

t o  that in a m i n u t e .  L i g a m e n t s .  The  l i g a m e n t s  

c o n t a i n e d  i n s i d a  the f n t r a c a p s u l e i n s i d e  t h e  j o i n t  of 

t h e  jaw, they are  c o n s i d e r a b l y  smaller  t h a n  t h e  

l i g a m e n t s  i n  the k n e e  and t h e  e lbow.  

Y o u  would agree with t h a t ,  would you  

n o t ?  
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some TMJ surgery i n  t h e  p a s t ?  

And you s a i d  that you h a v e  done some surgery, 

I A  Y e s .  
i jl 
i 

6 

7 

6 
l o  I 
O /  

I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 
your  p r a c t i c e ,  was i t ,  Doc to r?  

A No, not i n  r e c e n t  years. 

Q 

y e s ,  i n d e e d ,  you have  written r e p o r t s  f o r  his law 

f i r m ,  Meyers, Hentemann, S t e v e n s ,  and Rea, a n d  y o u  

have written a number of r e p o r t s  for t h e m  over  t h e  

That w a s n ' t  by any means a m a j o r  component cf 

Now, y o u  answered Mr. B o r l a n d ' s  q u e s t i o n  t h a t ,  

I 

y e a r s ?  i 

I 

I 

1 
i 
j 
I 

i 
I And could you e s t i m a t e  a p p r o x i m a t e l y  

how =any  reports you  have w r i t t e n  f o r  Nr. E o r l a n d ' s  

l aw f i r m ,  s a y  i n  t h e  y e a r  1 9 8 8 ,  a n d  I ' m  s a y i n g  w i t h  

respect t o  p e r s o n a l  i n j u r y  cases of t h i s  type, TNJ, 

alleged TtU i n j u r i e s ,  i f  y o u  will? 

I'll use t h e  word allege, a n a  

a c c i d e n t s ?  

A 

b u t  I don't have t h a t  accura te  of a number h e r e .  

Q Would i t  be more t h a n  20 i n  the last y e a r ?  

A P r o b a b l y  might be  a close es t ima te  -- a r o u n d  

there. 

I h a v e ' a  c h a r t .  I cou ld  go home and t e l l  y o u ,  

Q And those  reports were p r i n c i p a l l y  concerned 
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w i t h  h e  people who a l l e g e d l y  s u f f e r e d  i n j u r i e s  t o  t h e  

TMJ j o i n t  a s  a result of a c c i d e n t s ,  c o r r e c t ?  

A Yes. 

Q And, likewise, do you also w r i t e  r e p o r t s  f o r  

t h e  law firm o f  G a l l a g h e r ,  S h a r p ,  F u l t o n  a n d  Norman? 

A I n f r e q u e n t l y ,  b u t  some. 

Q And, i n  a d d i t i o n  to writing reports f o r  t h a t  

law f i r n  a n d  Mr. Borland's l a w  f i r m ,  you wr i t e  

reports t o  t h e  c l i e n t s  d i r e c t l y ,  d o  you not, before 

t h e  m a t t e r  g e t s  t o  c o u r t  -- so t o  speak ,  b e f o r e  a 

l a w s u i t  i s  f i l e d ?  

A I d o n ' t  wri t e  l e t t e r s  t o  clients, EO. 

Q C l i e n t s  of idr, Borfand's law f i r m ,  y o a  do not 

w r i t e  l e t t e r s  t o  t h e m ?  

A NO, I w r i t e  -- no,  1 w r i t e  t h e n  t o  t h e  law 

firms when t h e y  a s k  m e ,  b u t  a number of t h e s e ,  I 

have .  Yes, t h e r e  i s  a causal  r e l a t i o n s h i p  a n a  I so 

r e p o r t  t h a t ,  

And o t h e r s  I r e p o r t  no ,  t h e r e  i s  n o t  a 

causal r e l a t i o n s h i p ,  I ' m  s o r r y .  Go a h e a d .  

Q You h a v e  already t o l d  u s  t h a t  you a r e  no 

s t r a n g e r  t o  the c o u r t r o o m ?  

A T h a t  i s  t rue .  

Q 
would that be f a i r  t o  say? 

And y o u  are comfortable in t h i s  surrounding, 



A Y e s .  

I 

Q You a r e  q u i t e  o b v i o u s l y  a p p e a r i n g  h e r e  live 

today, r i g h t ?  

A Y e s ,  i t ' s  m e .  

Q Quits o b v i o u s l y  I said? 

A Yes. 

Q And you're n o t  on v i d e o t a p e ?  

A No. Nope, you  and  ne. 

Q & L i k e  D r .  Lewis a n d  King, i n  f a c t ,  you make it  

y o u r  p r a c t i c e  t o  a p p e a r  l i v e  for cour t room t e s t i m o n y ,  

d o n ' t  you?  

A Y E S .  

Q F a i r  to say you e n j o y  t h i s  e x p e r i e n c e ?  

A Yes, I t h i n k  s o .  

Q You g e t  a k i c k  o u t  of it? 

A Better t h a n  b e i n g  hoinc w a t c h i n g  t e l e v i s i o n ,  

y e s .  

Q When you h a v e  t o  come a n d  t e s t i f y  l i v e ,  Doc to r ,  

does  t h a t  pose a problem with your schedule wi t h  

p a t i e n t s ?  

A Well, it does and it d o e s n ' t ,  1'11 answer t h a t .  

I have  a pa r t ' ne r  and  h e ' s  really a n e a t  guy,  b u t  h e ' s  

gone.  He t a k e s  l o n g  v a c a t i o n s ,  l i k e  b e i n g  i n  

p r a c t i c e  with Marco Polo. He's d r e s s e d  and he's 

gone . 
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But when he's there we have  a n  

a r r a n g e m e n t  whereby he takes over  the p r a c t i c  

come t o  c o u r t ,  

Q He's t h e r e  now? 

A Y e s ,  

Q He's t h e r e  t o d a y ?  

A Y e s .  

i8 

a n d  I 

Q You a r e  p r e t t y  much on call if Mr. B o r l a n d ' s  

l a w  firm or o t h e r  defense l a w  firms f o r  whom y o u  

work,  i f  t h e y  c a l l  y o u ,  you can p r e t t y  much make 

a r r a n g e m e n t s  t o  be a t  t h e  c o u r t h o u s e  a t  a c e r t a i n  

t ime, i s  t h a t  f a i r ?  

A Yes, or  p l a i n t i f f s '  attorneys just a s  w e l l .  

Q Doctor, come on .  What p e r c e n t a g z  of y o u r  

t e s t i m o n y  is  f o r  p l a i n t i f f s '  l a w y e r s ?  

A I w r i t e  many l e t t e r s  which I d o n ' t  t e s t i f y  f o r ,  

Q You a o n ' t  t e s t i f y  f o r ,  though? 

A N O .  

Q You wr i t e  p l e n t y  of l e t t e r s  f o r  p l a i n t i f f s '  

lawyers,  is t h a t  w h a t  y o u  a r e  t e l l i n g  u s ?  

A Y e s .  

Q How many i s  p l e n t y ,  Doctor, i n  t h e  last y e a r ?  

A I w o u l d  say i n  t h e  l a s t  month ,  I have w r i t t e n  

three and one w i l l  go t o  c o u r t  with P a u l  Kaufman.  

Q Doctor, you a d m i t t e d  on d i r e c t ,  did you n o t ,  
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You d i d  say  t h a t ?  
411 Q 

I 
1 9  

1 
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1 d e r a n g e m e n t  ? I 

I 

I 
I 
i t h a t  c e r v i c a l  w h i p l a s h  i n j u r y  c a n  cause i n t e r n a l  

A Y e s .  

5 '  

6 

I mean, you w o n ' t  f i n d  a t r e a t i s e  e i t h e r  by an 

A Yes. I 
Q And that's b e e n  known f o r  somet ime ,  h a s  i t  n o t ?  

9 a u t h o r  t h a t  D r .  G o l d b e r g  r e c o g n i z e s  o r  that y o u  

l o  I 
11 I ' 

! 
13 1 

I 
l d ~  

I 
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recognize a s  a n  a u t h o r i t a t i v e  s o u r c e  t h a t  i s  g o i n g  t o  

say t h e  o p p o s i t e ,  t h a t  c e r v i c a l  w h i p l a s h  trauma d o e s  

n o t  cause i n t e r m 1  d e r a n g m e n t  of t h e  

t emporomand ibu l a r  j o i n t .  That i s  f a i r  t o  say, t o o ,  

i s n ' t  i t ?  

! 
- 

17 

i a  

Q S o m e t h i n g  t h a t  you have read w i d e l y ?  

A Y e s ,  

20 1 9 !  

21 

22 

23 

24 

I And f a c t  is ,  c e r v i c a l  w h i p l a s h  trauma c a n  and 

will cause t e m p o r o m a n d i b u l a r  j o i n t  d y s f u n c t i o n  

s p e c i f i c a l l y  i n t e r n a l  d e r a n g e m e n t ?  

A Y e s .  

Q And t h a t ' s  b e e n  r e c o g n i z e d  by Dr, Gelb g o i n g  

back to 1985,  isn't that t rue?  
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Q And f r a n k l y ,  i t ' s  b e e n  r e c o c j n i z e  by t h e  

a u t h o r i t i e s  f o r  sometime p r e d a t i n g  1985  , i s n '  t t h a t  

r i g h t ?  

A T h a t  may well be, 

Q Yeah. So when d i d  y o u  c h a n g e  your mind,  

D o c t o r ?  When d i d  you f i n a l l y  come to t h e  c o n c l u s i o n  

a n d  start to a g r e e  w i t h  t h e  rest of t h e  e x p e r t s  that 

c e r v i c a l  w h i p l a s h  trauma c a n ,  i n  f a c t ,  cause i n t e r n a l  

d e r a n g e m e n t ,  because that d i d n ' t  used t o  be y o u r  

o p i n i o n ,  D o c t o r ?  

A I suppose a r o u n d  1985 or so.  

Q Oh, 1'11 h e l p  y o c  on  that. Ana,  a g a i n  f o r g i v e  

me. With all do r e spec t ,  I ' m  he re  t o  do j u s t i c e  f o r  

a young l a d y ,  and p l e a s e  -- 
THE COURT: P1 ea  se , 

Mr. C a l l a g h a n ,  just q u e s t i o n s .  

MR. CALLAG HAN : I ' m  s o r r y I  y o u r  

Honor .  

THE COURT: And t h e  j u r y  will 

d i s r e g a r d  counsel's purpose  f o r  being here ,  

S t r i k e  i t  from y o u r  mind. I t ' s  

s t r i c k e n  f rom t h e  r e c o r d .  

MR. CALLAGRAN:  Thank you, y o u r  

Honor. Your Eonor. I a p o l o g i z e .  

Q I b e g  t h e  C o u r t ' s  i n d u l g e n c e .  
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D i d n ' t  you  a t  one tine i n  t h e  last few 

y e a r s ,  Doctor, testify t o  t h e  a f f e c t  t h a t  a p a t i e n t  

can no sooner s u f f e r  a w h i p l a s h  trauma i n  t h e  TMJ 

t h a n  you can h a v e  a w h i p l a s h  of a tooth. 

T h a t  was a c l e v e r  p l a y  o n  words. Do 

you remember s a y i n g  that? 

A I may have.  

Q So y o u  a i d  c h a n g e  y o u r  mind?  

A Y e s ,  b a c k  in -- there's an a r t i c l e  t h a t  came 

out i n  the J o u r n a l  of Oral S u r g e r y  i n  A u g u s t  of ' 8 7 .  

Q I'm aware of that a r t i c l e ,  D o c t o r l  a n d  we'll 

g e t  to that i n  a m i r . u t e .  T h a t  i s  also not q u o t e d  i n  

W e n d y ' s  report. 

Y o u  wrote  t h a t  r e p o r t ,  T.irendy's r e p o r t  

O c t o b e r  1 2 ,  1 9 8 7 ,  and  as I heard y o u  s a y  on d i r e c t ,  

y o u  r e a d  these journals every n i g h t  a n a  that j o u r n a l  

came out i n  early A u g u s t  and t h a t  i s  t h e  J o u r n a l  of 

O r a l  and M a x i l l o f a c i a l  S u r g e r y ,  correct? 

A Y e s ,  t h e r e ' s  lot of t h i n g s  I d i d n ' t  q u o t e  i n  

Wendy ' s  report. 

Q That's p r e t t y  much the b i b l e  t o  y o u r  

p r o f e s s i o n ,  just a s  t h e  N e w  E n g l a n d  J o u r n a l  of 

M e d i c i n e  i s  t o  the f i e l d  of m e d i c i n e ,  i s n ' t  that 

r i g h t ?  

A No, t h a t  i s  n o t  r i g h t ,  Mr. C a l l a g h a n .  A b i b l e  

i 
I - .  
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has words which a re  g u a r a n t e e d  to be true, A j o u r n a l  

has words t h a t  are s o m e t i m e s  c o n t r o v e r s i a l .  

Q 

Oral and M a x i l l o f a c i a l  Surgery. I t ' s  q u i t e  respected 

by members of your p r o f e s s i o n ?  

A Y e s ,  a b s o l u t e l y  . 
Q Okay. And that was t h e  f i r s t  t i m e  when t h i s  

a r t i c l e  came o u t ,  I take it, t h i s  case s t u d y  o f  25 

p a t i e n t s  who had suffered c e r v i c a l  w h i p l a s h  trauma 

a n d  t h e n  developed i n t e r n a l  d e r a n g e m e n t .  

I t  i s  a s  t h e  name i n p l i e s ,  it's t h e  J o u r n a l  o f  
c_ 

T h a t  was the first time t h a t  you  swung 

over  t o  the o t h e r  s i d e  t h a t  yes,  in f a c t ,  c e r v i c a l  

w h i p l a s h  trauma e x t e n s i o n / f l e x i o n  i n j u r i e s  can c a u s e  

TEJ i n t e r n a l  a s r a n g e m e n = ,  i s  t h a t  f a i r  t o  s a y ?  

A I don't t h i n k  i t  -- Mr. C a l l a g h a n ,  I don't 

know. This remark about w h i p l a s h  or^ t h e  t o o t h  -- you 
a r e  quoting m e  out of c o n t e x t ,  and if I c o u l d  see the 

rest of t h e  l e t t e r  maybe I would s a y  f i n e .  

Q I t l s  n o t  a letter, it's live t e s t i m o n y .  

A Okay. Well, t h e n  t o  a n s w e r  y o u r  q u e s t i o n ,  I 

t h i n k  -- I don't know when I was more amenable  to 

cervical w h i p l a s h .  1 8 m  s a y i n g  now -- 
Q N O W ,  you are more amenable to -- 

MR. BORLAND:  L e t  h im f i n i s h  his 

answer.  
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A Yeah. I d o n ' t  t h a t  I was e v e r  d i r e c t l y  opposed 

t o  it. I d o n ' t  know. 

Q 
r e c o g n i z i n g  t h e  f a c t  t h a t  a c e r v i c a l  w h i p l a s h  i n j u r y  

can  cause i n t e r n a l  d e r a n g e m e n t  i n  Wendy's  r e p o r t  a n d  

t h a t  was w r i t t e n  O c t o b e r  1 2 t h  o f  1 9 8 7 ,  

t r u e ?  

A Mr. C a l l a g h a n  -- 
(2 I s n ' t  that t r u e ,  you d i d  n o t  m e n t i o n  a n y t h i n g  

a b o u t  whiplash t r a u m a ?  

A That's true, because  s h e  d i d n ' t  r e p o r t  it- f o r  

f o u r  a n d  a h a l f  months. 

I'rn,asking when she r e p o r t a a  i t ,  D o c t o r .  I ' m  Q 
m i k i n g  about t h e  mechanism t h a t  c a u s e d  t h e  i n j u r y ,  

t h e  t y p e  si a c c i d e n t  t h a t  s h e  was i n v o l v e d  w i t h .  

Y o u  c e r t a i n l y  don '  t ment ion  anything a b o u t  

i s n ' t  t h a t  

',: +- 
-1 

What you do s a y  i n  y o u r  r e p o r t ,  t h o u g h ?  

A T h e  mechanism t h a t  y o u  s a y  c a u s e d  the i n j u r y ,  I 

say d o e s n ' t ,  

Q I ' m  no t  t a l k i n g  about c a u s i n g  t h e  i n j u r y  

n e c e s s a r i l y ,  t a l k i n g  a b o u t  the  a c c i d e n t  itself. And 

c e r t a i n l y  by implication i n  t h a t  r e p o r t  you a r e  

s u g g e s t i n g  t o  t h e  e v a l u a t o r  of  your  o p i n i o n  and t h e  

r e a d e r  of your  report t h a t  you m u s t  s u f f e r  a d i r e c t  

blow t o  t h e  m a n d i b l e ,  t o  the jaw, t o  t h e  head, t o  the 

face ,  because you d i d  say that i n  your  r e p o r t ,  did 

. 
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l e c t u r e  at -- 
Q You a r e  a C 1 , n i c a l  A s s i s t a n t  P r o f e s s s o r ?  

A Y e s .  

Q And D r .  G o l d b e r g  is a n  A s s i s t a n t  P r o f e s s o r  on 

t h e  f a c u l t y ,  t h e  t e a c h i n g  f a c u l t y ?  

A H e  gives lectures. Y e s ,  h e ' s  head of t h e  

d e p a r t m e n t .  

Q When d i d  you become a n  A s s i s t a n t  P r o f e s s o r ?  

A Assoc ia te  P r o f e s s o r .  

Q You a r e  a n  A s s o c i a t e  p r o f e s s o r ?  

A I t h i n k  1 9 7 8 .  

0 And A s s o c i a t e  g r o f e s s o r  i s  one s t e p  blow an  

Assistant Professor, i s n ' t  t h a t  r i g h t ?  

A I d o n ' t  know. 

Q You kncw t h a t ,  Doctor, do y o u  n o t .  You h a v e  a 

t i t l e ?  

A I g o t  one title. It's a n  A s s o c i a t e  C l i n i c a l  

P r o f e s s o r  a n d  I h a v e  that s i n c e  ' 7 8 .  

0 How o f t e n  do you  t e a c h  a t  Case Western Reserve 

U n i v e r s i t y  i n  t h e  c l i n i c ,  Doctor? 

A Tuesday m o r n i n g s ,  o n c e  a week. 

Q Every  T u e s d a y ?  

A Yes. 

Q And what t y p e s  of surgery do y o u  t e a c h ?  

A P r i m a r i l y  d e n t a l  -- 
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(z What? 

A D e n t a l ,  e x t r a c t i o n s  and bone tr i m s  a n d  

b i o p s i e s ,  t h a t  s o r t  of t h i n g .  

Q E x t r a c t i o n s  of wisdom teeth and how a b o u t  the 

bones? I d o n ' t  q u i t e  -- 
A Bone trim. 

Q sone t r i m ?  

A Yes. 

Q You do some jaw s u r g e r y ,  t o o ?  

A Yes .  

Q And that w o u l d  i n v o l v e  w i r i n g  t h e  jaws? 

A Talking about t h e  c l i n i c  o r  my p r a c t i c e ?  

0 I n  y o u r  p r a c t i c e ?  

A I do jaw s u r g e r y ,  of course, and  jaw f r a c t u r e s  

and  jaw f r a c t u r e s  involves wiring t h e  j aws ,  y e s .  

Q And y o u  d i d  s a y  t h a t  you  hold D r .  Lewis a n d  D r .  

G o l d b e r g  i n  very  high esteem? 

A Yes .  

Q You would a g r e e  t h a t  b o t h  D r .  Goldberg and 

D r ,  L e w i s  d o  a n  extensive amount of Tr4J s u r g e r y ?  

A I d o n ' t  know t h a t  D r .  L e w i s  dces 

t e m p o r o m a n d i b u l a r  joint s u r g e r y .  I know D r .  G o l d b e r g  

does. 

Q Dr. Goldberg does e x t e n s i v e  a r t h r o s c o p i c  

s u r g e r y  as w e l l ?  

i 
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slow p u l s e ,  various things tnat happen  i n  the office. 

So I give l i t t l e  s e m i n a r s  each  Tuesday. 

Q Doctor, have  y o u  p u b l i s h e d  on t h e  s u b j e c t  of 

TMJ? 

A No, I h a v e n ' t ,  Mr. C a l l a g h a n ,  a l t h o u g h  I h a v e  

o n e  i n  tne p r o c e s s  o f .  

Q T h e  answer i s  t h a t  you h a v e  n o t ?  

A No. 

Q Save you p u b l i s h 2 d  i n  a n y  other areas of 

SUfgeKy, Doctor? 

A Yes. 

Q >7here would t h a t  h a v e  been?  

A I p u b l i s h e d  on  P a g e t t ' s  Disease. I published 

on  P e n t r a n e  anesthesia, on a d i s e a s e  of the k i d n e y  

wnich causes jaw lesions. I h a v e  had f o u r  

pub1 i c a t i o n s  m e n t i o n e d .  

Q Those have been p u b l i s h e d  i n  the l a s t  t e n  

y e a r s ?  

A No. 

Q You h a v e n ' t  p u b l i s h e d  a n y t h i n g  i n  the l a s t  t e n  

years? 

A No. 

Q And as a matter of fact, Doctor, you don't 

treat and manage t emporomand ibu la r  j o i n t  p a t i e n t s ,  do 

you?  
- 
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A I d i a g n o s e  them a n d  I see them -- 
Q Apart  from d i a g n o s i n g  them,  t h o u g h ,  you  don't 

a c t u a l l y  t r e a t  them from t h e  s t a n d p o i n t  of t h e i r  

coming back on r e g u l a r  b a s i s  t o  see y o u ?  

A No. No, I would r e f e r  them i f  they need 

s u r g e r y .  

Q To a d e n t i s t  -- i f  t h e y  d i d n ' t  -- I d i d n ' t  mean 

t o  i n t e r r u p t  your t e s t i m o n y ,  b u t  t o  a p e r i o d o n t i s t  o r  

d e n t i s t ,  isn't that t r u e ?  

A Y e s .  

Q NOW, Doctor, you t e s t i f i e d  I b e l i e v e  that 

y o u ' r e  c h i e f  of t h e  d e p a r t x e n t  o f  oral a n d  

maxillcfacial s u r g e r y  at Nary blounc? 

A That is  c o r r e c t ,  d i v i s i o n  or'. 

Q I'm sorry? 

A I t h i n k  i t ' s  a d i v i s i o n .  

Q I t h i n k  y o u  s a i d  t h a t .  Does a n y o n e ,  i n  f a c t ,  

p e r f  orrn TYJ  s u r g e r y  at Maryrnount? 

A I d o n ' t  b e l i e v r ?  3 0 ,  n o r  do I b e l i e v e  i t  o u g h t  

t o  be done  -- 
Q I d i d n ' t  a s k  that. It's a simple y e s  or  no. 

THE COURT: Please let t h e  

w i t n e s s  f i n i s h  h i s  answer. 

A I d o n ' t  know t h a t .  To my knowledge, I d o n ' t  

t h i n k  anyone does t e m p o r o m a n d i b u l a r  j o i n t  s u r g e r y  a t  
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Marymcunt ,  no. 

Q When y o u  have a p a t i  n t  who r e q u i r e s  TIU 

s u r g e r y ,  t o  whom do you refer t h a t  p a t i e n t ,  because 

a s  you t e s t i f i e d ,  you d o n ' t  do t h a t  surgery y o u r s e l f ?  

A I have a feeling that n o t  v e r y  many p e o p l e  n e e d  

t emporomand ibu la r  j oint open s u r g e r y .  

Q L e t  m e  r e p h r a s e  t h a t .  For those p a t i e n t s  whom 

you deem t o  need surgery of t h e  t e m p o r o m a n d i b u l a r  

joint, t o  whom do y o u  s e n d  those p a t i e n t s ?  

A I'll answer t h a t  a g a i n ,  Mr. C a l l a g h a n .  I don't 

believe t h a t  anyone n e e d s  t emporomand ibu la r  joint 

surgery u n l e s s  we a r e  t a l k i n g  about arthroscopic 

surgery. 

A r t h r o s c o p i c ,  I w o u l d  r e f e r  them to 

D r .  Thomas Henderson a t  C l e v e l a n d  EIetro. 

Q C l e v e l a n d  Metro? 

A Yes. 

Q So, a p a r t  f r o m  diagnosis, you do not  t r e a t  

m e d i c a l l y  any of y o u r ,  a n y  TKI p a t i e n t s  a t  t h e  

present time? 

A A t  t h e  present t i m e ,  no. 

0 As a matter  of fact, you haven't in t h e  l a s t  

t e n  y e a r s ,  i s n ' t  t h a t  f a i r  t o  say? 

A Last seven  years.  

Q And you d o n ' t  treat these p a t i e n t s  surgically 

3 0  

. 
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Q 9ow many y e a r s ,  

A It would be bef 

s u r g e r y  i n  t h e  '60's. 

Q So i t ' s  f a i r  t o  

3 2  

appro  x iina tely? 

r e  ' 7 3 ,  but w e  d il lot of 

say, is i t  n o t ,  that t h e  state 

of t h e  a r t  w i t h  respect  t o  t h e  u n d e r s t a n d i n g  of t h e  

t e m p o r o m a n d i b u l a r  j o i n t ,  i t s  w o r k i n g s ,  t h e  way it 

f u n c t i o n s ,  the-i-iieology or  causes of damage to it, 

t h a t  t h a t ' s  c h a n g e d  q u i t e  a bit s i n c e  the l a t e  ' ~ O ' S ?  

F* '  3 

Is t h a t  t r u e ?  

A T h a t ' s  c o r r e c t .  

Q D i d  you eve r  ac t  a s  a l e a d  s u r g e o n  i n  those 

c z s e s ?  

A Y e s ,  

Q And t h a t  was o p e n  j aw  s u r g e r y ?  

A Y e s ,  

8 hm I correct i n  u n d e r s t a n d i n g ,  a o c t o r ,  that 

y o u r  q u a l i f i c a t i o n s  a s  a n  e x p e r t  i n  this case, have  

p r i n a r i l y  t o  do with your wide r e a d i n g ,  your 

a t t e n d a n c e  at seminars and your a t t e n d a n c e  at 

l e c t u r e s ,  i s  that r i g h t ?  

A No, I see a l o t  of THJ p a t i e n t s  i n  t h e  office 

a s  I j u s t  e x p l a i n e d  to you,  Mr. C a l l a g h a n ,  a n d  we 

t a l k  at g r e a t  l e n g t h ,  yes ,  t a l k  a b o u t  t r e a t m e n t ,  

p l a n n i n g  d ia g n o s i  s , X- rays .  

Q You d i a g n o s e  TMJ p a t i e n t s  clinically and -- 

. 
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A 

Q R a d i o g r a p h i c a l l y ?  

A Y e s .  

Q You  don '  t pe r fo rm a r t h r o g r a m s ?  

A No. 

Q By t h e  way, t h a t  is. a painful p r o c e d u r e ,  isn't 

i t?  

A Y e s .  

Q So, let m e  rephrase it. Given t h e  f a c t  a s  we 

know now, you d o n ' t  s u r g i c a l l y  treat a n d  manage TNJ 

pa t i  e n t  s w i t h  inter naf de rangemen t?  

And r a d i o g r a p h i  c a 11 y . 

You. d o n '  t m e d i c a l l y  t r e a t  them.  You 

3-.4 
d o n ' t  see them on a regular and  c o n t i n u i n g  basis. 

A l l  rignt. N o t w i t h s t a n d i n g ,  2.nd.i understand y o u r  

q u a l r f i c a t i o n s  to t e s t i f y  i n  t h i s  c a s e  nave t o  do 

w i t h  your wide r e a d i n g ,  you r  a t t e n d a n c e  a t  lectures, 

a t t e n d a n c e  at s e m i n a r s  and s e e i n g  p a t i e n t s  that h a v e  

TMJ? 

A D i a g n o s i n g  them, yes .  

Q Okay. B u t  you d o n ' t  diagnose them through 

a r  t h  r og  r am s? 

A No. 

Q Have you e v e r  l e c t u r e d  on t h e  TMJ, o t h e r  t h a n  

t o  lawyers? 

A Not r e c e n t l y .  



1 

L 

L 

4 

5 

E 

7 

a 

a 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3 

Q You h a v e ,  i n  f a c t ,  l e c t u r e d  t o  defense lawyers, 

l a w y e r s  who r e p r e s e n t  d e f e n d a n t s  i n  these t y p e  of 

cases,  on t h e  s u b j e c t  of TMJ, h a v e n ' t  y o u ?  

A I nay have. I have  b e e n  a t  s e n i n a r s .  Whether  

t h e y  a r e  a l l  l a y w e r s  o r  n o t  -- 
Q Okay. Your i fonor,  I beg t h e  C o u r t ' s  

i n d u l g e n c e .  ( P a u s e . )  I ' m  t r y i n g  t o  f i n d  t h e  c o r r e c t  

r e p o r t  a n d  I j u s t  f o u n d  it. 

N O W ,  when y o u  did a n  e x a m i n a t i o n  o f  

Wendy on  January 6 t h  of ' 8 7 ,  you  f o u n d  Wendy t o  be  a 

person w i t h  normal d e n t i t i o n ,  isn't t h a t  c o r r e c t ?  

A Y e s .  

Q You d i d n ' t  find a n y  wear f a c e t s  that n i g h t  be 

i n d i c a t i v e  of g r i n d i n g ?  

A I d i d n ' t  find a n y  wear f a c e t s  A ,  b u t ,  9, I 

d o n f  t t h i n k  t h e y  a r e  t e r r i b l y  s i g n i f i c a n t .  

Q I ' m  just a s k i n g  i f  you f o u n d  them?  

A No. 

Q Did you a t  t h e  t i n e  of y o u r  e x a m i n a t i o n  n o t e  

any p a r a f u n c t i o n a l  jaw h a b i t s  of a n y  k i n d  upon y o u r  

p h y s i c a l  e x a m i n a t i o n  of Wendy? 

A I d o n ' t  see how y o u  c o u l d  n o t e  p a r a f u n c t i o n a l  

jaw habits d u r i n g  a n  e x a m i n a t i o n ,  no. 

Q One way would be t o  see t h e  wear facet. I 

suppose ano the r  way would be t o  see or p e r c e i v e  a 
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3 5  

m a l o c c l u s i o n ,  a b i t 2 p r o b l e m ,  i s n ' t  t h a t  t r u e ?  

A That's not a paraf u n c t i o n a l  h a b i t ,  

Mr. C a l l a g h a n ,  

Q I ' m  s o r ry .  It's caused by a p a r a f u n c t i o n a l  

h a b i t  sometimes,  is it not? 

I n  a n y  c a s e ,  D o c t o r ,  you  d i d n ' t  f i n d  

a n y  m a l o c c l u s i o n s  i n  Wendy 's  t e e t h  e i t h e r ,  d i d  y o u ?  

A No. 

Q Was t h e r e  a n y t h i n g  i n  h e r  h i s t o r y  t h a t  she gave 

y o u  that s u g g e s t s  t h a t  she was a s t r e s s f u l  or  

s t r e s s e d -out pe r so n ? 

A NO. 

Q N ~ w ,  Doctor, you talked a b o u t  m i c r o t r a u m a  

before, I t n i n k ,  a n d  that is i n t e r n a l  -- 
A Yes. 

Q T h a t  i s  i n t e r n a l l y  i n d u c e d  t r a u m a ?  

A T h a t ' s  c o r r e c t ,  

Q As opposed t o  e x t r i n s i c  t r a u m a ?  

A Yes. 

Q And as a mat ter  of f a c t ,  t h o s e  m i c r o t r a u m a s ,  

that would be  a s  a r e s u l t  of p a r a f u n c t i o n a l  j a w  

h a b i t s ,  I suppose, that i n v o l v e s  t h e  s t r e t c h i n g  of 

the l i g a m e n t s  i n s i d e  of the i n t e r i o r  capsule of t h e  

j o i n t ,  doesn't i t? 

A Yes .  
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Q And I t h i n k  I u n d e r s t o o d  y o u  t o  s a y  w i t h  t h a t  

s i t u a t i o n  a s  oppose1 t o  d i r e c t  e x t r i n s i c  t rauma t h a t  

t h e y  w i l l  s t r e t c h  t o  a point where e v e n t u a l l y  p a i n  

w i l l  o c c u r ?  

a Yes .  

Q And t h e r e  i s  no t e l l i n g ,  i s  there, when the 

p a i n  w i l l  occur w i t h  t h o s e  m i c r o t r a u m a s  i n t e r n a l l y ?  

A That's c o r r e c t .  I t h i n k  Dr. G o l d b e r g  says it 

o r  L e w i s  s a y s  i t  very well. I t  g o e s  from a c l i c k  t o  

a louder c l i c k  t o  a c l i c k  a n d  pop t h a t  d o e s n ' t  hurt, 

t o  a pop t h a t  d o e s  h u r t .  

Q And a s  a mat ter  of f a c t ,  you said, I b e l i e v e  on 

d i r e c t ,  that when t h e  jaw i s  opened  t o o  w i d e  you can 

s t r e t c h  tne  l i g a m e n t s  inside t h e  capsule. 

I s n ' t  t h a t  t r u e ,  w h e t h e r  y o u  said it cr 
c- .---'.' - n o t ,  i s  i t  

A P r o b a b l y  t rue ,  sure i t  is. 

Q And, l i k 2 w i s e ,  w i t h  a c e r v i c a l  whiplash i n j u r y ,  

c a n  y o u  n o t  s t r e t c h  the l i g a m e n t s  i n s i d e  t h e  c a p s u l e  

w i t h o u t  c a u s i n g  i m m e d i a t e  p a i n ?  

A No. 

Q C o u l d n ' t  they be -- c o u l d  t h e y ,  i n  f a c t ,  be 

s t r e t c h e d  r n i n u t e l y  by a w h i p l a s h  t rauma? 

A Yes, the same way that it cou ld  w i t h  an 

u n c o n t r o l l e d  yawn, same way w i t h  a sneeze and t h e  
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same way it could with e a t i n g  a Big  Mac Burger. 

Q And let's s a y  t h a t  i t  takes ,  for example, and 

t h i s  might  sound silly t o  you ,  Doctor ,  b u t  bear w i t h  

m e .  

A Okay, 

Q We t a l k e d  about t h e s e  l i t t l e  mic ro t raumas  

gradually b u i l d i n g  up where the l i g a m e n t s  are 

stretched far enough, I t a k e  i t  to t h e  p o i n t  where 

they l o s e  t h e i r  e l a s t i c i t y ,  t h e i r  g r i p ,  and the d i s k  

w o u l a  move a n t e r i o r l y  furward ,  r i g h t ?  

A Y e s ,  

Q And i t  takes so many of those micro t raumas  t o  

add up t o  a big t rauma? 

A Y e s .  

Q To enough stretching to a c c o m p l i s h  t h a t ?  

A Yes8 

Q Now, is it n o t  p o s s i b l e ,  Doctor -- am I boring 
you? I ' m  sorry? 

A No, keep t a l k i n g  -- 
Q Is it n o t  p o s s i b l e  t o  have  s t r e t c h i n g  a s  a 

resu l t  of c e r v i c a l  whiplash that d o e s n ' t  tear  off t h e  

m e n i s c u s ,  it d o e s n ' t  r i p  i t  a p a r t ,  but it s t r e t c h e s  

it just enough, it stretches t h o s e  a v a s c u l a r  

l i g a m e n t s  on both  s ides  s u c h  t h a t  you w o u l d n ' t  

experience pain  a t  the t i m e  of t h e  accident or 

. 
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i m m e d i a t e l y  t h e r e a f t e r ?  

A I f  y o u '  re t a l k i n g  s p e c i f i c a l l y  i n  t h i s  

i n d i v i d u a l ' s  case or generally -- 
Q We a r e  t a l k i n g  abou t  -- let's t a l k  a b o u t  

g e n e r a l l y  first, t h e n  w e ' l l  t a l k  a b o u t  Wendy. 

A G e n e r a l l y ,  i t  is p o s s i b l e  f o r  one  a c t  t o  g i v e  

i n t er n a l  d e r an g erne ri t . 
Q Is i t  possible f o r  one  a c t  n o t  t o  c r ea t e  

15 1 
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i n t e r n a l  d e r a n g e m e n t ,  b u t  t o  c r e a t e  a s t r e t c h i n g  of 

t h e  l i g a m e n t s  s u c h  t h a t  maybe we s k i p p e d  over a b o u t  

e i g h t  rnicrotraumas, b u t  w e  w i l l  n e e d e d  a n o t h e r  e i g h t  

to g e t  to the f i n a l  trauma, t h e  f i n a l  s l i p ?  

A I n  t h e  case of 'rlendy s h e  a l r e a d y  had  i n t e r n a l  

d e r a n g e m e n t ,  ils I e x p l a i n e d  t o  y o u ,  i n  1 9 8 4 .  And to 

answer your o t h e r  question, c a n  it s k i p  o v e r ,  if i t  

s k i p s  over  chat f a r  i t ' s  a p r e t t y  p a i n f u l  i n j u r y .  

T h a t  is l i k e  opening t o o  w i d e  or  t h a t  

i s  l i k e  d o i n g  s o m e t h i n g ,  oh ,  my g o s h ,  w h a t  d i d  I do 

t o  my j a w ?  I t  h u r t s .  

Q Let's go a h e a d ,  Y o u  said t h a t  Wendy had 

i n t e r n a l  d e r a n g e m e n t  because she had c l i c k i n g  back  i n  

' 8 4 ?  

A C r e p i t u s ,  y e s .  

0 L e t ' s  go back  t o  t h a t  p r i o r  clicking b e f o r e  t h e  

a c c i d e n t ,  and,  D o c t o r ,  t a k e  a look a t  your n o t e s  
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because 1 couldn't u n d e r s t a n d  i t  myself i n  r e a d i n g  

t h e  r e p o r t  why you also report a c l i c k  i n  ' 8 2  i f  

Nendy t o l d  you  not o n l y  d i d  s h e  have a c l i c k  i n  ' 8 4 ,  

but s h e  had a c l i c k  i n  '82? 

A Because it s a y s  i n  my n o t e s  i n  ' 8 2 ,  b u t  t h e n  I 

read Dr. K i n g ' s  r e p o r t  a n d  i t  was i n  ' 2 4 .  

Q Then you ,  i n  f a c t ,  you i n c l u d e  in t h e  r e p o r t  

she had a slight c l i c k  i n  ' 8 2  aa '84? 

A Yes. 

Q So y o u  made m i s t a k e s ?  
6% 

A H e  may be i n c o r r e c t .  Probably '84. I t ' s  still 

t h e  one episode. S h e  r e p o r t e d  i t  and  -- 
Q And you h a v e  read t h r o u g h  Dr. R i n g ' s  

d e p o s i t i o n ,  h a v e n ' t  you? 

A I have.  

Q The t r a n s c r i p t ?  

h Yes .  

Q And you  know, a s  a mat ter  of f a c t ,  t h a t  his 

t e s t i m o n y  was t h a t  c r e p i t u s  t o  him i s  t h a t  t h e  

g e n e r a l  d e n t i s t  mean t  a n y  form of c l i c k i n g ,  a n d  

further, that there were v a r y i n g  degrees of quote, 

crepitus to Dr. King, 
/1 

You read that, You r e v i e w e d  that with 

Mr, Bor land?  

A Yes .  
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Q B u t  I t a k e  i t  t h a t  you a re  s t i l l  s t a n d i n g  by 

your r e l i a n c e  on what y o u  saw i n  i3r. King's c h a r t ,  

I 4 0  

' A  Yes .  

Q Would t h a t  c l i c k i n g  without p a i n ,  does t h a t  

i n d i c a t e  i n t e r n a l  de rangemen t?  

A Yes.  

Q And that i n t e r n a l  de rangemen t  i s  a TkIJ 

dy sf u n c t i o n  ? 

A I f  you g o t  c l i c k i n g  you  have  i n t e r n a l  

derangement .  That i s  t h e  r e a s o n  i t  c l i c k s .  It's 

s l i d i n g  up and  r u n n i n g  over that l i t t l e  band on t h a t  

di s p l  a ce d meni s c u s  

Q So a l o t  of pec;ple, I t a k e  it, i n  t h e  g e n e r a l  

popu lous ,  g e n e r a l l y  w i t h o u t  any other problems w i t h  

their jaws, t h e y  have,  i n  f a c t ,  have i n t e r n a l  

de rangemen t  ir '  t h e y  have any c l i c k i n g ?  

A T h a t  is cor rec t .  As a m a t t e r  of f a c t ,  I j u s t  

a t t e n d e d  a s e m i n a r  where t h e y  took  42 normal  j o i n t s  

w i t h  people w i t h  no h i s t o r y  of trauma, no h i s t o r y  of 

c l i c k i n g ,  no h i s t o r y  of symptoms, and  d i d  a n  M R I  a n d  

said t h e y  had 30 y e a r s  of i n t e r n a l  de rangemen t  -- 
i t ' s  a v e r y  c o m p l i c a t e d  s u b j e c t .  

Q T h a t  is a TMJ d y s f u n c t i o n .  B u t  i f  you have  an  

i n t e r n a l  de rangemen t  t h a t ,  doesn't n e c e s s a r i l y  cause 
1 
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A That's correc t .  

Q . I t ' s  when t h e  d e r a n g e m e n t  becomes more 

a n t e r i o r l y  d i s p l a c e d  t h a t  it s t a r t s  t o  cause p a i n ,  

r i g h t ?  

A I'm s o r r y .  I ' m  no te  s u r e  about. I d o n ' t  know 

wnat  causes t h e  p a i n ,  O t h e r  people h a v e  i t  f o r  y e a r s  

a n d  d o n ' t  have  p a i n ,  

Q 3 some people t h a t  h a v e  internal derangement 

versus others who have t h e i r  d i s c s  f a r t h e r  forward, 

i s n ' t  that t rue?  

A R i g h t ,  but I d o n ' t  k z o w  that t h e r e ' s  a 

c o r r e l a t i o n  b e t w e e n  t h e  further f o r w a r d  i t  g e c s  ana 

the rnore i t  h u r t s .  I ' m  n o t  s u r e  of t h a t .  

Q Doctor, I d o n ' t  remenber i f  y o u  would rcmenber 

w r i t i n g  t h i s  letter, December 5th of 1988. It 

I 
I 

d o e s n ' t  i n v o l v e  t h i s  case, b u t  it's a n o t h e r  case, 

o p i n i o n  letter that y o u  w r o t e  t o  t h e  firm of 

G a l l a g h e r ,  S h a r p ,  F u l t o n  a n d  Norman. 

And i t ' s  w r i t t e n  u n d e r  y o u r  h e a d i n g  

there, D o c t o r s  Bell a n d  Callahan, December S t h ,  1 9 8 8 ,  

a n d  w r i t t e n  t o  Mr. S i n g l e t a r y .  D o  you know hiin? 

A L i k e  a pen p a l e .  I h a v e  w r i t t e n  t o  him, 

Q He's o n e  of t h e  l a w y e r s  a t  G a l l a g h e r ' s  office? 

A Okay. 
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4 2  

Q You nake a s t a t e m e n t  on page 11 of t h a t  report, 

Doctor, and I quote, o p p o s i t e  p a r a g r a p h  number t h r e e ,  

' and  t h e  c o n c l u s i o n  -- 
MR, BORLAND: Excuse  m e .  Has n e  

been p r o v i d e d  a copy of t h i s ?  

MR. CALLAGHAN: I ' m  n o t  sure. 

RR. BORLAND: Would y o u  p r o v i d e  

him a c o p y ?  

Q And there i t  says, and I q u o t e ,  " I ' m  n o t  

c o n v i n c e d  t h a t  t h e  TMJ d i s o r d e r  i n c l u d e s  popping a n d  

c l i c k i n g  alone." You s a i d  that, r i g h t ?  

A T h a t ' s  right. 

s Can you e x p l a i n  how that s t a t e m e n t  is 

c o n s i s t e n t  w i t h  y o u r  previous s t a t e m e n t ?  

R An a w f u l  lot of p e o p l e ,  as I e x p l a i n e d ,  h a v e  

p o p p i n g  and  c l i c k i n g  and I t h i n k  D r ,  G o l d b e r g  a n d  

L e w i s  e x p l a i n e d  that t o  you ,  too.  

If y o u  have popping and c l i c k i n g  i t ' s  

not n e c e s s a r i l y  TMJ d i s o r d e r  even though it's a n  

i n t e r n a l  derangement. Even though i t ' s  a,  it's a n  

a n a t o m i c  finding, that has no s i g n i f i c a n c e ,  

If you  don't have any  p a i n  you d o n ' t  -- 
it's a p a t h o l o g i c  existence which d o e s  n o t  need 

treatment . 
Q What you are s a y i n g ,  I g a t h e r ,  i s  i n t e r n a l  
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d e r a n g e m e n t  i s  n o t  a l w a y s  a TMJ d i s o r d e r ?  

I 

A That's r i g h t .  

Q I asked  y o u  b e f o r e  wnether it was a TMJ 

d y s f u n c t i o n  -- same t h i n g ?  

A Okay. 

Q So what y o u  a r e  s a y i n g ,  i s  t h a t  people can h a v e  

a s l i g h t  c l i c k  as  D r .  G o l d b e r g  a n d  D r ,  L e w i s  b o t h  

t e s t i f i e d  -- i n  many, iaany p e o p l e  t h e r e  i s ,a  p e r f e c t  

s y n c h r o n i z a t i o n  of t h e  TMJ, right? 
rj;. c 

I 

A T h a t ' s  r i g h t .  

Q Ar,d many of u s r  l i t e r a l l y  s p e a k i n g ,  w e  h a v e  

i n t e r n a l  derangement .  I n  fact, I suppose internal 

d e r a n g e m e n t  so s l i g h t  t h a t  y o u  wouldn't even  h a v e  a 

c l i c k .  Is  t h a t  fair t o  s a y ?  

A I d o n ' t  know. I d o n ' t  know. 

Q Wendy had  -- would  y o u  now a c k n o w l e d g e ,  b a s e d  

upon t h e  c h a r t s  t h a t  you r e v i e w e d ,  the a r t h r o g r a m ,  

a n d  t h e  U n i v e r s i t y  H o s p i t a l s  s u r g e r y ,  she had a v e r y  

s e r i o u s  i n t e r n a l  d e r a n g e m e n t ,  d i d  s h e  n o t ?  

A Y e s .  

Q Yeah. I b e l i e v e  your  t e s t i m o n y  was e a r l i e r  

t h a t  you d o n ' t  know w h a t  causes p a i n  q f t e r  a p a t i e n t  

gets -- g e t s  t h e  d i s c s  s u f f i c i e n t l y  a n t e r i o r l y  

d i s p l a c e d  -- you,know what  i t ' s  c a u s e d  by? 

A I know what causes t h e  pains .  I didn't say I 
cl b r i T  

--_- 
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d o n ' t  know w h a t  causes t h e  p a i n .  I d o n ' t  b e l i e v e  

t h a t  any  more a n t e r i o r l y  or any more l a t e r a l  

e x t e n s i o n  of a d i s c  d i s l o c a t i o n  n e c e s s a r i l y  p u t s  o n e  

p a t i e n t  i n  g r e a t  p a i n  a n d  a n o t h e r  p a t i e n t  goes a l o n g  

a n d  p a y s  no a t t e n t i o n  t o  i t ,  

What causes t h e  pain i s  the r e t r o d i s c .  

Q The  n e r v e s  a n d  t h e  b l o o d  v e s s e l s  are e x p o s e d ?  

A Yes. 

Q T h a t  is not t h e  o n l y  p a i n  tnat you c a n  f e e l  i n  

t h e  i n s i d e  of t h e  j o i n t  a s  result of i n t e r n a l  

d e r a n g e m e n t ,  i s  i t?  T h a t  i s  p a r t  of t h e  p a i n ?  

A NO. 

- 
Q i s n ' t  i t  a fact t h a t  there i s ,  i n  a d d i t i o n  t o  

t h a t  i n f l a m m a t i o n ,  t h a t  s e n s i t i v i t y  that I t n i n k  y o u  

are t a l k i n g  a b o u t ,  tne r e t r o d i s c a l  pad ,  t h a t  t h e i r  

c a n  be of ten, w i t h  i n t e r n a l  d e r a n g e m e n t ,  b l e e d i n g  

i n t o  the  j o i n t  spaces, and t h a t  i n  t u r n ,  along w i t h  

t h e  i n f l a m a t i o n ,  can p r o d u c e  scar  t i s s u e ?  

A Y e s ,  t h a t ' s  c o r r e c t .  

Q And t h e  scar  t i s s u e  i t s e l f  i s n ' t  p a i n f u l  a n d  

neither i s  t h e  process of t h e  f o r m a t i o n  of t h e  scar 

p a i n f u l ,  i s n ' t  t h a t  r i g h t ?  

A Yes. 

Q The  scar t i s sue  becones p a i n f u l ,  sufficiently 

p a i n f u l ,  when enough scar t i s s u e  deve lops  s u c h  t h a t  
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movement of t h e  j aw,  m i c r o t e a r s ,  i f  you  w i l l ,  tear up 

t h e  a d h e s i o n s  and cause p a i n  i n  t h e  case of an 

i n t e r n a l  de rangemen t?  

A B u t  t h e  disc i s  s t i l l  c o m i n g  from t h e  disc 

area. 

Q But t h a t  takes some time t o  develop a f t e r  t h e  

disc has gone  forward i n  some cases,  d o e s n ' t  i t ?  

A C o r r e c t ,  b u t  i t  starts w i t h  Lhe c l i c k  a s  I 

stated, 

Q Let's g o  back to -- 
THE COURT: Let's t a k e  a 

recess, Ladies and g e n t l e m e n ,  you a r e  n o t  t o  

aiscuss t h i s  case anon5 yourselves. Do n o t  

permit a n y o n e  t o  discuss i t  w i t h  you  o r  i n  yot l r  

presence, nor  form any o p i n i o n  c o n c e r n i n g  t h i s  

case. 

( T h e r e u p o n ,  a short recess  was had. )  

Q Doctor, do you  h a v e  your r e p o r t  i n  h a n d ,  

October 12, 1987? 

A I do.  

Q I direct your a t t e n t i o n  t o  t h e  top of t h e  page, 

a c t u a l l y  a b o u t  a quarter of t h e  way down, a t  the end 

of the f i r s t  paragraph? 
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4 7  

s u r g e r y  w i t h  h e r .  

These  are D r .  Brooks' works t h a t  you 

a r e  p a r a p h r a s i n g ,  I take i t ,  r i g h t ?  

A T h a t ' s  c o r r e c t .  

Q H e  m a k e s  no other comment a b o u t  h e r  alleged TMJ 

c o m p l a i n t s ,  no r  a p p a r e n t l y  d i d  Mrs. P e r i n  b r i n g  any 

complaint t o  D r ,  Brooks' a t  t h e  tine of h e r  

e x a m i n a t i o n  on  A p r i l  13 ,  1 9 8 7  of TMJ d y s f u n c t i o n  o r  

conp l  a i  n t  . 

I' 

J 

Now, Doctor,  t h i s ,  a s  w e  know, t h i s  

r e p o r t  was written O c t o b e r  1 2  of ' 8 7 ,  a t  a t i m e  wnen 

you knew the s u r g e r y  had a l r e a d y  been  pe r fo rmed  on 

Wendy, r i g h t ?  

A Y e s .  

Q And s h e  had a serious enough i n t e r n a l  

derangement  problem t o  n e c e s s i t a t e  surgery and  that 

surgery gave her r e l i e f  c e r t a i n l y  by t h e  time y o u  had  

w r i t t e n  this r e p o r t ?  

A Yes .  

Q You knew t h a t  because t h e  surgery was 

a c c o m p l i s h e d  i n  June of 1987? 

A Y e s .  

Q T h e r e  a r e  two t h i n g s  t h a t  c o n c e r n  me, Doctor. 

H e  m a k e s  no other comment a b o u t  her  a l l e g e d  TMJ 

compl a i  n t  s . 
r 

'-22,_ & 
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,I I 

Why d i d  y o u  say  a l l e g e d ,  - 

a 

Doctor? A t  

t h a t  point, Doc to r ,  you knew a s  well a s  we know today  

t h e y  w e r e n ' t  a l l eged .  
b L  u 

She had c o m p l a i n t s  a n d  i t  was - 
r e a l  i n j  u r i e s  t h a t  n e c e s s i t a t e d  s u r g e r y ,  

Why d i d  you say a l l e g e ?  

I don't know why I s a i d  alleged i n  t h a t  A 

p a r t i c u l a r  i n s t a n c e .  She had symptoms when I saw 

h e r .  

Q 

d e f e n d a n t ?  

A N o .  

Q Y o u  d i d n *  t t h i n k  it was g o i n g  to h e l p  t h e  

plaintiff. You d i d n ' t  p u t  i t  io, t h e r e  for t h a t  

reason.  

D o  you t h i n k  that statement m i g h t  h e l p  t h e  

Why d i d  you  t h i n k  it was s i g n i f i c a n t ,  

Doctor ,  t h a t  Dr, Brooks or  that Wendy d i d n ' t  bring 

a n y  complaint  of TMJ d i s o r d e r  t o  D r .  Brooks  in Apr i l  

of 1 9 8 7  when, i n  fact, s h e  w a s  going t h e r e  f o r  t h e  

s o l e  purpose  of b e i n g  e x a m i n e d  o r t h o p e d i c a l l y  by a 

d o c t o r  s h e  never e x p e c t e d  t o  see again a n d  by a 

d o c t o r  who was h i r e d  by t h e  o t h e r  s i d e  i n  this case? 

A Because, Mr, C a l l a g h a n ,  if you see an 

orthopedic surgeon you w o u l d  talk about 

t emporomand ibu la r  j o i n t s .  The o r t h o p e d i c  surgeon 

d e a l  w i t h  j o i n t s ,  and  I d o n ' t  know -- 

. 
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Q B u t  she had -- 
THE COURT: J u s t  a moment, 

c o m p l e t e  your a n s w e  r. 

T H E  WITNESS: They w i l l  w i t h  

j o i n t s ,  and very f r e q u e n t l y  i f  you h a v e  a j o i n t  

d i s t u r b a n c e  I would tell a j o i n t  doctor a b o u t  

it.  

Q Doctor, she had,  a s  you p a r a p h r a s e  it here,  s h e  

had ,  i n d e e d  d i s c u s s e d  i t  with D r .  Brooks a n d  t o l d  him 

a b o u t  t h e  h i s t o r y ,  b u t  t h a t  she d i d n ' t  c o m p l a i n  t o  

him a t  that t i n e  and a p p a r e n t l y  y o u  t h o u g h t  t h a t  was  

s i g n i f i c a n t ,  i s n ' t  that so? 

A Can I answer  t h a t  by f i n d i n g  Dr, B r o o k s '  

letter? I t h i n k  t h e  second -- s h e  d i d  not a p p a r e n t l y  

b r i n g  any  c o n p l a i n t  t o  D r .  Brooks  a t  t h e  t i m e  of h e r  

e x a m i n a t i o n  i n  A p r i l  1 3 ,  1 9 8 7 .  

Q Yeah? 

A I t ' s  n o t  p a r t i c u l a r l y  s i g n i f i c a n t .  I t ' s  j u s t  

p a r t  of t h e  r e p o r t .  This i s  o n e  of t h e  t h i n g s  I 

f o u n d  f rom r e a d i n g  t h e  r e p o r t .  

T h e r e  i s  no other basic u n d e r l y i n g  

s i g n i f i c a n c e .  

Q Because i t ' s  r e a s o n a b l e  to assume now, 

a p p r e c i a t i n g  Wendy's history, t h a t  i n  A p r i l  of  '87, 

j u s t  a month and a h a l f  or month and th ree  q u a r t e r s  
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before the s u r g e r y  t h a t  she was h a v i n g  problems with 

h e r  i n t e r n a l  d e r a n g e m e n t ,  w i t h  he r  TMJ a t  t h a t  time, 

T h a t  would  be a f a i r  s t a t e m e n t ?  

A Y e s ,  b u t  w h a t  I f i n d  unusual a b o u t  that, most  

TMJ p a t i e n t s  I see w i l l  t e l l  e v e r y b o d y ;  t e l l  t h e  

c l e a n i n g  l a d y  r u n n i n g  t h e  vacuum sweeper .  I t ' s  

a t t a c h e d  a g r e a t  d e a l  of -- 
Q Maybe she's n o t  a c o m p l a i n e r  a n d  s h e  knew she 

was g o i n g  t o  h a v e  s u r g e r y ?  

A T h a t  may well be. 

Q And d i d n ' t  n e c e s s a r i l y  t r u s t  a n  orthopedic 

surgeon whom s h e  zever m e t  and  o n l y  t h e r e  f o r  o n e  

o c c a s i o n  a n a  g o i n g  t h e r e  f o r  a d v i c e  on ner TMJ when 

s h e  was t r e a t i n g  w i t h  Dr. L e w i s  -- 
HR,  BGRSAlJD : Are y o u  t z s t i f y i n g  

or i s  t h a t  a q u e s t i o n ?  

THE C O U R T :  The o b j e c t i o n  i s  

s u s t ai ne d , 

A I t ' s  n o t  a -- 
THE COURT: The  o b j e c t i o n  is 

s u s t a i  ned , Doct o r . 
Q D o  you believe Dr. King  now when h e  s a y s l  as  h e  

d i d  in his t e s t i m o n y ,  t h a t  Wendy had  a slight c l i c k  

i n  February of 1984 and n o t  t h a t  grating and g r i n d i n g  

w h i c h  you i n t e r p r e t e d  t h a t  c r e p i t u s  n o t a t i o n  t o  mean? 

- 
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A I s i m p l y  d o n ' t  know t h e  a n s w e r  to that. 

D r .  King w r i t e s  s u c h  s p a r s e  notes .  I d o n ' t  say t h a t  

i n  a p e j o r a t i v e  manner .  9e s a i d  c r e p i t u s .  

I f  I t a k e  t h a t  i n  c o n t e x t  r e a l l y  o n l y  I 

meant a s l i g h t  c l i c k .  Then y o z  ought t o  have w r i t t e n  

t h a t  down b u t ,  i n  fact, he  d i d n ' t .  

Q But you  had a n  o p p o r t u n i t y  t o  r e v i e w  h i s  

t e s t i m o n y ,  r i g h t ?  

A Y e s .  

Q As a matter of f a c t ,  t h a t  i s  one of t h e  

advantages of t e s t i f y i n g  l i v e  h e r e  t o d a y  r a t h e r  t h a n  

o n  v i d e o t a p e ,  because these t r a n s c r i p t s  h a v e  beer, 

a v a i l a b l e  since A u g u s t  a n d  y o u  h a v e  h a d  a l o t  of 

o p p o r t u n i t y  t o  review then with ?!re B o r l a n d ,  i m ' t  

t h a t  a f a c t ?  

A I d o n ' t  t h i n k  I saw t h e  transcripts u n t i l  l a s t  

Wednesday o r  l a s t  T h u r s d a y .  

Q Normal ly  -- 
A They may have b e e n  available -- 
Q Normally, of c o u r s e ,  had  t h e y  b e e n  t e s t i f y i n g  

live, t h e r e  would  h a v e  b e e n  a s e p a r a t i o n  of w i t n e s s e s  

and y o u  would n o t  h a v e  b e e n  able t o  v iew t h e i r  

t e s t i m o n y  had t h e y  b e e n ?  

MR. BORLAND: O b j e c t i o n .  What i s  

t h e  p o i n t  of a l l  this? 

I 



m 
-4 

C 
0 

-rl 
c, u 
Q, 
*n a 
0 

Q) c 
E-c 

.. 
b 
ffi 
3 
0 
W 
w 

I 

1 

I 
I 
I 

1 
I 

I !  

I 
I 
i 



1 

2 

3 

4 

5 

6 

7 

8 

a 

10 

I 

l6 I 
l 7  I 
1 8 1  
19 

20 

21 

22 

23 

24  

25 

I 

I 

11 

12  

13  

I 

1 A Y e s ,  that is the same -- I h a v e  t h e  photocopy. 

T h i s  i s  a photocopy.  I t  i s  -- s h a l l  I e x p l a i n  t o  t h e  

jury what i t  his? 

Q Is t h a t  D r .  K i n g ' s  c h a r t ?  

A Yes. 

Q May I see y o u r  c o p y ?  These c o p i e s  seem to be 

d i f f e r e n t ,  D o c t o r .  I n  f a c t ,  o n  my copy c r ep i tu s  i s  

very light. I s n ' t  i t  marked, 2- 84 and bite plane i s  

very d a r k ,  i s n ' t  i t ?  

A Yes .  

I 

i 

14 
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53  I 

s y m t o m a t o l o g y ,  a n d  need f o r  a b i t e  p l a n e  

a p p r o x i m a t e l y  one and a h a l f  y e a r s  p r i o r  to h e r  

moving v e h i c l e  c o l l i s i o n ?  
8 /  

A Y 2 S ,  

Q R i g h t .  Do y o u  have  a copy of D r .  Ring's c h a r t  

i n  y o u r  f i l e ,  D o c t o r ,  a n d  i f  you do  -- 
A Y e s .  

Q May I see it? May we a p p r o a c h  t h e  b e n c h ?  

( T h e r e u p o n ,  P l a i n t i f f ' s  Exhibits 11 and 

1 2  were marked  f o r  i d e n t i f i c a t i o n .  1 

Q Doctor, h a n d i n g  you what's beer, marked f o r  

i d e n t i f i c a t i o n  a s  P l a i n t i f f ' s  E x h i b i t  Number 11, 

you i d e n t i f y  that? 

can 
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Q But on y o u r s ,  c r e p i t u s  a p p e a r s  t o  be quite a 

bit more b o l d , d K s n I t  it? 

A Yes, c o r r e c t ,  but s i n c e  those are t h e  only two 

n o t a t i o n s  o n  t h i s  one s i d e  of t h e  page I p r e s u m e  t h e y  

were done a t  t h e  same time. 

I nave f o u n d  sfncc t n a t  t h e y  were done 

w i t h  a different pen. I c a n ' t  t e l l ,  

Q Hand ing  you now w h a t ' s  been  marked a s  

P l a i n t i f f ' s  E x h i b i t  N u m b e r  1 2 ,  c a n  y o u  identify that 

€ o r  us? 

A Nhy sure .  One is done in red, and this, of  

course, I c a c ' t  tell t h a t .  I ' m  j u s t  g i v e n  a copy a n d  

i t  looks l i k e  the same h a n d w r i t i n g  and sane type of 

pen and s i n c e  they are o n l y  twc notations it* s 

l o g i c a l  to asuine bite plane aad  c r e p i t u s  h a v e  

something t o  do w i t h  one  a n o t h e r .  

Q I see. Yours  came o u t  darker t h a n  mine, L e t  

m e  r e f e r  y o u  t o  t h e  f r o n t  page of t h a t  r e p o r t ,  

Doctor. T h a t  is t h e  c l i n i c a l  r e c o r d ?  

A Y e s ,  

Q And does yours look the same a s  mine o t h e r  t h a n  

t h e r e  were a few e x t r a  v i s i t s ?  I ' m  h a n d i n g  you  t h e  

original now. 

A Yes, 

Q Yours c u t s  o f f  there? 
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A Y e s  

Q And I refer you  t o  a b o u t  l i n e  number se 

w h e r e  it says o n e ,  4- 85 ,  

A Yes. 

Q Bite p l a n e  sea ted?  

A Yes .  

Q L o o k  a t  my o r i g i n a l ,  i f  you would,  P l a i n t i f f ' s  

Exhibit Number f2? 

A Okay, 

Q A l l  right. Is there a n y  other w r i t i n g ,  and 

t h a t  i s  o p p o s i t e  J a n u a r y  of '86. Is t h e r e  any  o t h e r  

w r i t i n g  on t h a t ,  t h e  f r o n t  of t h e  c h a r t  i n  black, I 

t h i n k ,  s i m i l a r  t o  tnis  -- 
A Yes, 

Q I s n ' t  t h a t  a felt tip p e n ?  Does it appear  to 

b e ?  

A I t ' s  r e a l l y  not my f i e l d  of e x p e r t i s e .  I d o n ' t  

know. I t h i n k  it's a f e l t  t i p .  

Q Let m e  stop t h e  i n q u i r y ,  I ' m  n o t  t r y i n g  t o  

jump on  you.  We see b i t e  p l a n e  o n  t h e  c h a r t  on t h e  

diagrammatic, do w e  n o t ?  

A Yes. 

Q And w i t h  the same pen,  J a n u a r y  of ' 8 6 ,  b i t e  

plane  seated, right? 

A Yes .  

5 5  
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Q So w e  c a n  c o n c l u d e ,  l o g i c a l l y ,  I t h i n k ,  you 

would a g r e e  w i t h  m e ,  t h a t  t h e  b i t e  p l a n e  was w r i t t e n  

here a t  t h e  same t i m e  t h a t  t h e  b i t e  p l a n e  was sea t ed  

i n  '86? 

A Y e s .  

Q Not in F e b r u a r y  of ' 8 4 ?  

A T h a t  is t r u e .  

Q 

t h a t  you  m u s t  i n f e r  from t h a t  h a t  Dr. King  detect a 

n e e d  for a b i t e  p l a n e ,  you would  back o f f  on t h a t  

s t a t e m e n t  now, w o u l d n ' t  y o u ?  

A Well, yes .  I already e x p l a i n e d  t h a t  t o  Y Q U ,  

I?r. C a l l a g h a n ,  t h a t  I see it i n  o n l y  two entries o n  

o n e  page.  And I presume they would have  made them 

t h e  same day .  I t ' s  reasonable. 

Q And, D o c t o r ,  going b a c k  t o  y o u r  v i s i t  of 

January of ' 8 7 ,  a t  t h a t  t i m e  were you c o n c e r n e d  how 

m i n o r  or slight t h e  click t h a t  Dr. Ring  talks a b o u t ,  

how t h a t  had p r o g r e s s e d  from t h e  time of February of 

' 8 4  t o  t h e  t i n e  of he r  a u t o m o b i l e  a c c i d e n t  i n  Augus t  

So y o u r  i n  Y e r e n c e  t o  t h e  f a c t  t h a t  you s a i d  

of ' 8 5 1  

A Was I c o n c e r n e d ?  

Q Were you  interested to know t h e  progression o r  

lack of p r o g r e s s i o n  of t h a t  c l i c k  b e t w e e n  t h e  t ime it 

was n o t e d  by D r .  K ing  i n  February of ' 8 4  to how it 

. 
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was d o i n g  by t h e  t i m e  of t h e  a c c i d e n t  i n  A u g u s t  of 

' 85?  

A Not s p e c i f i c a l l y .  I ' m  n o t ,  Mr. C a l l a g h a n ,  and 

1'11 t e l l  you, because Dr. King t o l d  Miss W i l l i a m s  -- 
she told us s h e  had a c l i c k .  H e  s a i d ,  quote, d o n ' t  

worry a b o u t  i t .  So I presume i t  would been  r e d u n d a n t  

f o r  h e r  t o  t e l l  him a g a i n  a b o u t  it. 

Q I'm a s k i n g  w h e t h e r  you t h o u g h t  i t  was i m p o r t a n t  

f o r  y o u  t o  knowr i n  a s s e s s i n g  t h e  causation, 

e v a l u a t i n g  t h e  c a u s a t i o n  o r  l a c k  of c a u s a t i o n  of t h i s  

a c c i d e n t  t o  FTendy's i n t e r n a l  d e r a n g e m e n t ,  a n d  by 

t h a t ,  w o u l d n ' t  i t  have  b e e n  i m p o r t a n t  f o r  you t o  

i r , q u i r e  a t  tne time of t h e  e x a n i n a t i o c ,  h e y ,  tsendy, 

h a s  t h a t  c l i c k  been g e t t i n g  w o r s e  C T  i s  it the sane 

or is i t  not present a t  a l l  s i n c e  t h z  t i m e  i t  was 

r.oted by D r ,  King i n  1984? 

A Yes ,  that migh t  h a v e  b e e n  w o r t h w h i l e .  

Q As a m a t t e r  of f a c t ,  you  n e v e r  d i d  ask t n a t  

q u e s t i o n ?  

A Well, I a s k e d  a s  many questions as  I c o u l d ,  

Mr. C a l l a g h a n .  I d o n ' t  know w n e t h e r  I a s k e d  t h a t  o n e  

or  n o t .  

MR. CALLAGHAN : Thank y o u ,  Doctor. 

I h a v e  nothing f u r t h e r .  

--- 000 --- 

I 
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I ,  Thomas C. Walters,  O f f i c i a l  C o u r t  

R e p o r t e r  for t h e  C o u r t  of Common Pleas, 

Cuyahoga County ,  Ohio ,  do h e r e b y  c e r t i f y  t h a t  

a s  s u c h  reporter, I t o o k  down in s t e n o t y p y  a l l  

of t h e  p r o c e e d i n g s  had i n  said C o u r t  of Common 

P l e a s  i n  t h e  a b o v e - e n t i t l e d  cause;  t h a t  I h a v e  

t r a n s c r i b e d  my said s t e n o t y p e  n o t e s  into 

t y p e w r i t t e n  form a s  a p p e a r s  in t h e  f o r e g o i n g  

E x c e r p t  of P r o c e e d i n g s ,  t h a t  said t r a n s c r i p t  is 

a partial r e c o r d  of t h e  p r o c e e d i n g s  had i n  the 

hearing of s a i d  cause, a n d  c o n s t i t u t z s  a t r u e  

and  c o r r e c t  E x c e r p t  of Proceedings had t h e r e i n .  

O f f i c i a l  C o u r t  R e p o r t e r  
Cuyahoga County ,  Ohio 

---- ----- 



ORAL ARD MAXILLOFACIAL SURC~ERY 
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Sourhgare ,Medial Arrs Building 
3,1100 Southgate Park Boulevard 1) Suite 212 

Cleveland, Ohio 44137-3099 
(216) 475-2122 

c 
November 7, 1994 

Law Offices of 
Richard J. Hartman 
The 113 St. Clair Building 
Suite 525 
Cleveland, Ohio 44 1 14 

Attention: Mr, William H. Rider 

Dear Mr. Rider: 

Please be advised that 1 have had adequate opportunity for oral, regional, radiographic, and 
historical exarnhauon on the above-named patient, Mts. Marie Liapis, a 50-yeat-old 
homemaker. The examination took place in my office on 10/7/94. The examination was in 
regard to alleged injuries suffered by *Ws. Liapis to her temporomandibular jeints as the 
result of a moving vehicie accident. Please be further advised of the foolfowing information 
which I believe to be germane to these alleged injuries. 

I. History as related by the patient, with some marginal input provided by her husband 
who accompanied her to the office examination. 

Mrs. Liapis states that she was involved in an MVA which took place on May 9, 
1991. She was the driver, and she was restrained with both a lap and a shoulder 
harness. At the time of the examination, according to Mrs. Liapis, she suffered 
injwies to her neck, shoulder, and back. She denies having suffered any cuts, 
lacerations, or bruises. She denies having struck any object on the inside of the car. 
She stated, "Oh, no, I didn't strike anything because I had a seat belt on." 

She drove home, but Iater presented herself to the Emergency Room at Fairview Park 
Hospital. Her chief cornpGnts at that facility were those of "back, shoulder, neck, 
and lower back. " I[ asked Mrs. Liapis at that juncture if she was having any jaw 
discomfort or jaw symptoms. She stated that she was not. This observation is 
conroborated by the Emergency Room Report, wherein there is absolutely no mention 
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made of any jaw or facial pain or jaw injury. Later she went to the office of her 
physician, Dt. Fitch, M.D. She recommended physical therzpy. Her TMJs wae 
asymptomatic at that time. 

More than two and one-haif months late:, according to the patient, she made her fust 
presentation to Dentist James Moodt vis-a-vis putative TAW complaints. Mrs. Liapis 
states that she went there because "My jaws were clicking when I opened wide." I 
pointed out to Mrs. Liapis that clicking in the TM joints, by itself, does not constitute 
a pathologic condition. Tnis is because it occurs in approximately 62% of the adult 
population at any given time, Nevertheless, she states that Dr. rvioodt made a bite 
splint for her which she wore during sleqing hours thereafter. I asked if it gave her 
any relief. She stated that she was getting somewhat better gradually, and that the 
clicking began to improve. However, she adds at that juncture, he: problem was not 
only clicking but t'numbness.'' Tine numbness was, apparenrty, of the left face. 
Inasmuch as numbness is not, and has never been, either a sign or a symptom of 
temporomandibular joint disorder, I remain somewhat uncertain vis-a-vis the 
provenance of this alleged numbness. 

On November 19, 1993 Mrs. Liapis was hvoived in a second W A .  Once again she 
was restrained with a seat bd t  and a chest and lap harness. One2 again she denies 
having struck any object on the inside of the automobile, nor did she suffer any cuts, 
hcerations, or bruises. However, she returned to Dr. Fitch, who told her that she 
had aggravated her injury. Dr. Moodt told her the Same thing. She believes that 
from that time to the present she has had no evidence of progress, but &her that her 
jaw symptoms, now expanded to include pain upon the act of chewing and headaches, 
has deteriorated. She adds that her jaw is stable as long as she is able to wear the 
bite splint. At the time of my examination, Mrs. Liapis was planning to have 
arthroscopic jaw surgery, Since my examination of hiirs. Liapis, she has had bilateral 
arthroscopic surgery done on her temporomandibular joints. 

II. Review of the Charts and Records. 

hasmuch as this is a voluminous portfolio, let me present a brief distillate of salient 
products h r n  the portfolio which 1 believe to be germane. 

A. Mrs. Liapis was involved in a previous A W A  which took place in September, 
1986. It left her with a residual and persistent dull ache of the right shoulder, 
sharp shooting pain in the left cervical area, and chronic neck pain, She was 
being treated as late as 7/87 for this disorder. The MVA also produced right 
shoulder numbness, chronic neck pain, and difficulty in driving an automobile, 
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She also lists in a medical history questionnaire, "joint pain related to car 
accident" in March, 1987. The site of the joint is not disclosed. 

B. The patient has had headaches since at least 1987, and in her prior charts at St. 
John and West Shore Hospital at a weight control clinic, headacbes are Listed as 
one of her physical problems on virtually every one of her charts thoughout the 
Spring of 1987. She listed the headaches at one time as being sinus related, and 
she eventually had headaches which were so severe that they were awakening her 
at night. She described the headaches to E" Physician, Dr. Howard Levine, as 
being in the right face and right cheek area. Again, I believe that these arose 
from the paranasal sinuses, but that did not turn out to be the case. The 
examination by Dr. Levine and x-rays of the paranasal sinuses on 1/6/93 showed 
normal sinus architecture. 

Dr. Fitch noted on March 20, 1992 that the patient had pain in her face, and on 
12/8/92, she complained of "ears hurt" and on 1/6/93, the patient complained that 
she had "facial pain and ears hurting. " The patient camplained of facial. pain 
frequently after her two MVAs. However, it is evident that: the patient 
complained of facial pain many times before her MYAs. She attributed her  pain 
before the MVhs to sinusitis. However, there is good evidence that she did not 
have sinusitis. Further, pain in the ears is not diagnostic nor suggestive of 
sinusitis. Rather, pain in the ears is strongly suggestive of chronic 
temporomandibular joint ahorder. It is my suspicion that Mrs. Eagis had this 
disorder prior to her LWAS.  

C. At the time of her presentation to the Emergency Room at Fairview Park 
Xospitd, iWs. Liapis made no complaints vis-a-vis temporomandibular joint 
dysfunction or pain. Nor, in fact, did she do so for moth 
months after her MVA. Clicking was noted in June, but 
A diagnosis made by attending physician, Dr. Fitch, on 6/18/93, notes 
That her two diagnoses were only those of  acute cewical strain and back pain. 
that was more than one month after her MVA, and she was not having any TMJ 
symptoms, Further, the entire volume of charts from her physical therapists, 
Health South and Fairview Park Physical Therapy, makes a great number of 
entries in regard to back, shoulder, and neck problems. There was virtually no 
mention of jaw or "?VU disorder throughout the entire charting. 

D, An MRI examination taken in April, 1994, shows normal TM discs, and normal 
temporomandibular joint apparatus, This finding is support& by tomograms 
taken by Dr. Moodt in July of 1993. 
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Equally significant, I believe, is an observation made by Dr. Moodt in a letter to 
Dr. Murphy on 7/27/94. Therein he comments on his own tomograms. He 
states, "There is no question that these radiographs do suggest the development of 
some arthritic change within the temporomandibular joints which certainly would 
have predated her initial accident. " I believe that observation is accurate. I 
believe that she had osteoarthritic changes and TMJ symptoms which predated her 
initial MVA by a tong time. 

III. Oral, Regional, and Radiographic Examination. 

As was previously mentioned, this took pIace in my office on 1017194. I bdieve the 
following obsenations are germane to Mrs. Liapis' current jaw status. 

A. Her panorex x-rays show a suggestion of osteoarthritic changes in both TM joints. 
Panorex x-rays ape not definitive, however, and I believe that Dr. Moodt's 
tomagrams are mare significant. They also show osteoarthritic changes which 
predated her first MVA. 

B. When she opened, Mrs. Liapis was able to reach an interincisive aperture of 38 
millimeters. This is within normal limits for females. Nevefietess, she 
presented so muck guarding that I was unable to record any other measurements. 

C. When I palpated ha muscles of mastication, she had slight tenderness in the left 
masseter, but no other notable palpable muscle tenderness. 

D. When I listened for cEck, I was unable to h w  any. However, she declined to 
open again wide enough AO that I could heaf any clicks. 

E. Nevertheless, although I was unable to complete my examination satisfactorily, it 
is my opinion that Mrs. Liapis was, indeed, having same TIW pain on the left 
side at the time of the examination. 

F. Two weetks after my examination was completed, Mrs. Liapis underwent surgery 
performed by Dr. MkhaeI Hauser at Mount Sinai Hospital. His findings at the 
time af surgery were definitive. He discovered that the patient had significant 
anatomic internal derangements of both ThfJs, inchding displaced discs and 
adhesions within the superior joint space, It was his view that the medical history 
indicates that the history and progression of her symptoms are consistent with 
mumatically induced 'l3f.J hternai derangement. 
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N. Discussion. 

Temporomandibular disorder (TMD) is a rather common disease. It occurs in 
females in a ratio of nine to one over males. Dr. Samuel Dwarkin, writing in the 
Jomal  of Prost hetic De &, 7229-38, 1994, agrees that TNlD is a chronic pain 
condition, sharing major characteristics of other common chronic pain conditions. He 
adds that these patients can be differentiated, not on the basis of observable organic 
pathology, but according to their ability t5 cope adequately with their condition. He 
states, "The majority of chronic TMD patients cope well, but a small proportion, the 
psychosocially dysfunction segment, shows a higher rate of depression and health care 
use." I believe this is true, and further that Mrs, Liapis fails under the aegis of a 
chronic pain patient. I believe Mrs. Liapis has had TMD symptoms and signs for a 
long time prior to either one of her MVAs, and that they went undiagnosed. She has 
had facial pain, eat pain, headaches, and pain behind the eyes, all of which are 
suggestive of T;MD, dating back to her charts at least six years prior to either one of 
her MVAs, 

I believe further that the primary Source of injury and irritation to he: discs and to her 
hk?mal joint structures, including the production of adhesions, arises primarily and 
exclusively from her longstanding degenerative joint disease. This degenerative joint 
disease, which I note in concert with Dr. Moodt, is noted on his tornograms, and is a 
matter which he specified in his letter to Dr. Murphy in which he states, "There is nu 
question that these radiographs do suggest the development of arthritic ch'ange within 
the kmporoniandibular joints which certainly would have predated her initial 
accident." I believe that is true as well. I believe the degenerative joint disease was 
the result of arthritic changes within the joint, and these arthritic bond edges irritated 
and damaged the internal structure of the 
All of this took piace long before either one of her W A S .  

joint and produced disc displacement. 

Dm Moodt, Murphy, and Eauser all believe that there is a causal relationship which 
exists between Mrs, Liapis' two W A S  and her eventual treatments for TMD. I 
believe, on the other hand, that there is no compelling support for such a cause-and- 
effect relationship, My doubts vis-a-vis causality arise from two separate and distinct 
areas. 

There is good evidentiary materid before me which suggests that Mrs. Liapis had 
chronic TkfD prior to either one of her MVAs. She had a great number of symptoms 
which strongly suggest, as a cluster, a diagnosis of TMD. These include previously 
mentioned episodes of facial pain, ear pain, pain behind the eyes, and headaches. 
However, after her first MVA. she did not report any TMD problems. It was not 
until two and one-half months later that she first sought treatment. SpecificalIy, one 

--I- 
-_-- - ----- ___ 
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month affem%rds, her physician, Dr. Fitch, did not list jaw problems in her summary 
of symptoms. Two and one-half months is a long time between an episode of trauma 
and the frst seeking of  treatment. She had no symptoms during those two and one- 
half months. After all, injury to a jaw joint is rather like injury to any other joint. 
When you hurt it, it hurts right away and it hurts very badly, When we see football 
players on our TV screen8 who injure one of their joints, perhaps the elbow, or the 
hee, or the ankle, they roil about on the field in a great deal of distress. They do 
not report it or seek treatment two and one-hdf months later. I believe the time 
hiatus makes a causal relationship somewhat unlikely. 

A bigger problem, in my dentai opinion, in making a causal reiationship arises from 
the fact that neither of Mrs. Liapis' MVAs produced any direct trauma. She was 
restrained in both instances, and she struck nothing on the inside of the MI. Common 
wisdom tells me that you cannor injure temporomandibular joints in the absence of 
direct trauma. T'nere is a plethora of research articles which have been published in 
the last few years which supports this avenue of common wisdom. I will only cite a 
few. 

l An internationaily known expert, Dr. Daniel Laskin, writing in th 
I a Maxillofacial Su 

T W  Symptoms FolI 

of a significant relationship between cenical 

! 
I 

I 

f the attachment i r ~  directiqjuries to be exceptionally rare." The authors 
e fidld it difficult to accept trauma-induced disc tears . . . in the absence of 

Mandibular 'pisorde.c, 4: 131, 1990, states that his studies indica 



Mr. William E. Rider 
December 5 ,  1994 
Page 7 

Finally, as a tangential obfenation, let me point out that the article by Dr. L a s h  
which states that indirect injury in the absence direct injury does not cause TMD was 
published by Dr. Moodt in his office newsletter and mailed to me. 

As for M m  Liapis’ prognosis, I believe that it is favorable. I base this qinion on 
Dr. Hauser’s preliminary report. Arthroscopic surgeries on TMJs have a very Ifigh 
rate of success, however. I would lightly disagree with Dr. Nauser in two other 
minor areas. I do not believe hat Mrs. Liapis’ injuries are permanent. TMD is a 
self-limiting disorder, Jaw joints have SL favorable quality of remodeling, and it has 
been my experience that most patients become symptom free after arthroscopy and 
sufficient physical therapy. Finally, I believe that under no circumstance will Mrs. 
Liapis ever need orthodontic treatment to correct her longstanding malocclusion. 
Orthodontics is not a treatment for temporomandibukr joint disorder. 

V. Summary. 

Based on the evidentiary material before me, it is my dental opinion thar it is difficult 
to make a reasonable cause-and-effect relationship betwgn Mrs. Liapis’ two MVAs 
and her longstanding bout with temporomandibular joint disorder, I believe her long- 
standing ostmanhritic changes which predated her first W A  caused her internal 
derangement. Further, I believe that in the absence of direct trauma, the likelihood of 
either one of the two MVAs producing internal derangements is slight. Fiidly, the 
time hiatus between her fmt MVA and her First seeking treatment, two and one-half 
months, during which time she had no T;w symptoms, makes a causal relationship 
somewhat unlikely. 

If you have further need of information, please so advise me. 

Sincerelv. 

Kenneth R. Callahan, D.D.S. 
F.I.C.D.,F.A.C.D., 0,K.U. 

KRC:mjm 

Associate Clinical Professor of 
Oral and Maxillofacial Surgery 

Case Western Reserve University 
Diplomate, American Board of 

Oral and Maxillofacial Surgeons 



DRS.  BELL A N D  C A L L A H A N .  INC. 
CRACTICE LlMlTKD TO O R A L  SURGERY 

SOUTUQATE MEDICAL ARTS BUILDING 
CLKVLLANO. On10 4 A l S 7  

TCLKCHOMC 47s-2122 

December 5, 1988 

Gallagher, S h a r p ,  Fulton & Norman 
Sixth Floor - Bulkley Building 
1501 Eucl id Avenue 
Playhouse Square 
C1 eve1 and ,  Ohio 44115 

Attention: Mr. Gary Singletary 

Re: Kathleen A. Rowan v. David Kermode 
Your File No. 900-88557 

Dear Mr. S i  n g l  etary: 

Please be advised t h a t  I have had adequate opportunity for  o r a l ,  
regional, radiographic, and historical examination on the above- 
named patient,  Ms. Kathleen Rowan, a 22-year-old female book-  
keeper. The examination took place in my off ice on  December 2 ,  
1988. The examination was in regard t o  alleged in jur ies  s u f f e r ? . ?  
by Ms. Rowan t o  her temporomandibular jo in ts  and t o  her u p p e r  
f r o n t  t o o t h  as the resu l t  o f  a moving vehicle collision. Please 
be further advised of the following information which I believe t o  
be germane t o  these alleged injur ies .  

I .  History as presented by the patient. 

Ms. Rowan presented herself t o  my off ice for examination 
together with her attorney, David Mast, ESq.9 an attorney 
with the firm of Spangenberg. Mr. Mast tape recorded our 
conversation. Ms. Rowan s ta tes  t h a t  she was in apparent 
good health until  June 1, 1986, on which date she was in- 
volved in a moving vehicle col l is ion which t o o k  place on 
Ford Road in Madison, Ohio. Ms. Rowan s t a t e s  t h a t  she was 
the front sea t  passenger, and  she was n o t  wearing a seat  
belt. In regard t o  d i rec t  injur ies  t o  her person a t  the 
time of  the M V A ,  Ms. Rowan s t a t e s  t h a t  "I  struck the side o f  
my l e f t  face with the dash$yi!$ She denies having 
suffered any lacerations,"o e r  jaws or t o  her teeth. She 
alleges rather that  she had a corneal laceration. She 
s t a t e s  fur ther  t h a t  she was conveyed by ambulance t o  t h e  
Emergency Room a t  the  Northeast Ohio Hospital. I n  the 
Emergency Room o f  t h a t  f a c i l i t y ,  she had multiple X-rays 
taken. I asked Ms. Rowan specif ical ly  which X-rays were 
taken, and she stated, "Practically my whole body." She was 
discharged thereaf ter  t o  her home. 
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Upon a r r i v i n g  a t  her  home, Ms. Rowan r e a l i z e d  t h a t  she 
chipped her  l e f t  upper c e n t r a l  i n c i s o r  tooth. The c h i p  i s  
on the  i n c i s a l  angle, and i t  i s  n o t  very extensive. Ms. 
Rowan a l l eges  t h a t  she had jaw compla ints  a t  t he  t i m e  o f  her  
p resenta t ion  t o  the  Emergency Room, and t h a t  she in fo rmed 
t h e  Emergency Room doctor  about it. She a l s o  a l l eges  t h a t  
j a w  X-rays were taken (she t h i n k s )  a t  t he  t i m e  o f  her  pre-  
sen ta t i on  t o  the  Emergency Room. 
p o i n t  o u t  t h a t  t he  Emergency Room r e p o r t  f o r  t he  Northeast  
Ohio General Hosp i ta l  does n o t  bear ou t  these a l l ega t i ons .  
Rather, t h a t  document s ta tes  o n l y  t h a t  Ms. Rowan complained 
of pa in  i n  t h e  shoulders, neck, face, r i g h t  eye, and r i g h t  
s ide  o f  the  forehead. The Emergency Room phys ic ian  made a 
f i n a l  d iagnosis  o f  corneal abrasion, and mu1 t i p l e  contu-  
sions. There i s  no recorded evidence o f  any compla in ts  v i s -  
a- v i s  temporomandibular j o i n t  pa in  nor  jaw pain. The 
r a d i o l o g i s t ' s  r e p o r t  from t h a t  same h o s p i t a l  on the  same day 
i n d i c a t e s  t h a t ,  indeed,  m u l t i p l e  X-rays were  t a k e n  w h i c h  I 

i n c l u d e d  b i l a t e r a l  r i b s ,  s k u l l ,  c e r v i c a l  spine, c l a v i c l e s ,  
and knee. However, t h e  r a d i o l o g y  r e q u e s t  s t a t e s  t h a t  t h e  
p a t i e n t ' s  c l i n i c a l  h i s t o r y  " c o m p l a i n s  o f  p a i n  i n  t h e  
s h o u l d e r s ,  neck, eye, and knee." Aga in ,  t h e r e  i s  no 
evidence o f  compla ints  v i s - a- v i s  TMJ problems, nor  was any 
X-ray t a k e n  o f  t h e  j a w s  n o r  were  t h e r e  any X - r a y s  t a k e n  o f  
the temporomandi bul  a r  j o i  nts. 

For t he  record, l e t  me 

Ms. Rowan cont inues i n  her h i s t o r y ,  s t a t i n g  t h a t  i t  was 
suggested by the  Emergency Room doctor  t h a t  she see her 
d e n t i s t ,  and t h a t  she put  eye cream i n  her l e f t  eye. The 
f o l l o w i n g  Monday, accord ing t o  Ms. Rowan, she went t o  her 
d e n t i s t ,  D r .  W i l l i a m  Koenig, D.D.S. Ms. Rowan a l l eges  t h a t  
Dr. Koenig f i l e d  down the  sharp edges o f  the  chipped f ron t  
t o o t h  bu t  d i d  no t  p lace a f i l l i n g  i n  it. She gives as h i s  
reason the  f a c t  t h a t  she d i d  not have up f r o n t  money t o  pay 
f o r  it. Apparently, Ms. Rowan made no compla ints  t o  Dr .  
Koeni g i n regard t o  her temporomandi bul  a r  j o i  n t  problem. 

Next, Ms. Rowan s ta tes  t h a t  she saw her  f a m i l y  physician, 
Dr. Smith, M.D. She s ta tes  t h a t  she saw him on ly  f o r  her 
neck and f o r  her back. She quotes him as t e l l i n g  her  t h a t  
" the  neck cou ld  h u r t  f o r  a year.'' However, he d i d  no t  t r e a t  
her. Ms. Rowan cont inues i n  her  h i s t o r y ,  s t a t i n g  t h a t  she 
even tua l l y  went t o  see another d e n t i s t ,  Dr. Kenneth 
Kosovich, D.D.S. She s ta tes  t h a t  she saw Dr. Kosovich i n  
February o f  1987. She s t a t e s  q u i t e  s p e c i f i c a l l y  t h a t  the  
reason she saw Or. Kosovich i n  February of 1987 was "because 



M r .  Gary S. S ing le ta ry  
December 5, 1988 
Page 3 

II 
t 

I wanted my t o o t h  fixed." However, i ns tead  o f  f i x i n g  her 
tooth,  Dr.  Kosovich t o l d  her, i n  h i s  view, she had temporo- 
mandibular j o i n t  problems. A t  t h i s  juncture,  I asked Ms. 
Rowan s p e c i f i c a l l y  if, indeed, she had gone t o  see D r .  
Kosovich i n  regard t o  any temporomandibular j o i n t  
c o m p l a i n t s .  She answered, " NO.. . I d i d n ' t  t h i n k  I had 
temporomandibular j o i n t  problems." She adds t h a t  he o n l y  
d iscovered t h i s  malady by doing an examination. 
i t  has been my experience over  many years t o  note the fac t  
t ha t  p a t i e n t s  u s u a l l y  d iscover  temporomandi bul  a r  j o i  n t  pain 
and d i s c o m f i t u r e  w e l l  be fore  they  go t o  a d e n t i s t  t o  t e l l  
about it, I was, o f  course, b a f f l e d  by O r .  Kosovich's unusual 
d iscovery  o f  TMJ symptoms i n  a p a t i e n t  who d i d  no t  complain 
o f  any TMJ symptoms. I ,  there fore ,  asked Ms. Rowan what i t  
was t h a t  Dr.  Kosovich discovered. She stated,  " I  had a 
p o p p i n g  n o i s e  . . . I t o l d  h i m  a b o u t  t h e  p o p p i n g .  . . he 
d i d  something w i t h  my neck . . . he cou ld  t e l l  where i t  was 
hurting." She adds t h a t  her neck was s t i l l  h u r t i n g  and her 
shoulders were s t i l l  h u r t i n g  a t  t h a t  t i m e  (February o f  
1987). Ms. Rowan adds t h a t  D r .  Kosovich then made her a 
b i t e  s p l i n t  o r  b i t e  guard. He a l s o  r e f e r r e d  her t o  an 
os teopath ic  physician, Dr .  Thomas, D.O. Dr .  Thomas, 
accord ing t o  Ms. Rowan, " pu t  e lec t rodes  and w i res  and hot  
packs on my back and shoulders." Again I asked Ms. Rowan i f  
she had t o l d  Dr .  Koenig about t he  c l i c k i n g  o f  her j a w ,  a t  
t h e  t i m e  o f  her appointment w i t h  him. She answered, "No, 
t h a t  was o n l y  two days a f t e r  t he  accident."  

Inasmuch as 

Ms. Rowan cont inued i n  her h i s t o r y ,  a l l e g i n g  t h a t  "Dr.  
Kosovich made the  s p l i n t  f o r  me because I was chewing more 
on one s ide  than the  other ,  and i t  would s w i t c h  back and 
forth." This observa t ion  appears t o  me t o  be incor rec t .  On 
her  f i r s t  v i s i t  t o  Dr.  Kosovich, February 28, 1987, i n  
answer t o  an i n t e r r o g a t o r y  which Ms. Rowan f i l l e d  ou t  
h e r s e l f ,  she answered the  quest ion, ''Do you chew on o n l y  one 
s i  de o f  your mouth?" by i ndi  c a t i  ng "NO." Apparently, 
however, a t  her  f i r s t  v i s i t  t o  Dr.  Kosovich, Ms. Rowan was 
n o t  having TMJ pa in  symptoms. She adds, "It was screwing up 
my e a r s  . . . i t  popped my e a r s  shut." However, when I 
asked Ms. Rowan when the  popping began " t o  pop her ears 
shut," she stated, " I ' d  have t o  say a f t e r  t he  s p l i n t  had 
been made and put i n  my mouth." Nevertheless, even though 
i t  apparent ly  caused popping, Ms. Rowan a l leges  t h a t  she 
wore the  b i t e  s p l i n t  twen ty- fou r  hours a day. She s ta tes  
t h a t  she chewed th rough t h r e e  of them. 
r i g h t  through them." 

She adds, "I chewed 
Inasmuch as t h i s  i n d i c a t e s  some degree 
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o f  c l  enchi ng, a pa ra func t i  onal h a b i t  which i s very  common, 
and f r e q u e n t l y  a causat ive  f a c t o r  i n  temporomandibular 
j o i n t  dysfunct ion,  I asked Ms. Rowan i f  she, indeed, was a 
clencher.  She denied do ing  so. She adds t h a t  sometime 
the rea f te r ,  when the  popping and c l i c k i n g  were cont inu ing ,  
she was r e f e r r e d  by Or .  Kosovich t o  an o r a l  surgeon, D r .  
Ka r l  Schneider, D.D.S. Th i s  was no t  u n t i l  March o f  1988, 
however. The t i m e  l a g  was exp la ined by Ms. Rowan, "I had a 
k i d  i n  between." Ms. Rowan adds t h a t  D r .  Schneider a l s o  
made a hard p l a s t i c  b i t e  s p l i n t  f o r  her, and then another 
one a f t e r  t ha t ,  t h e  reason be ing  "I chewed r i g h t  through 
i t  .I' 

I n  regard  t o  c u r r e n t  symptoms, Ms. Rowan s t a t e s  o n l y  t h a t  
she has headaches, j a w  aches ( o n l y  on t h e  l e f t ) ,  her ears 
pop, b u t  she i s  ab le  t o  ea t  a normal d i e t .  She adds, 
" c e r t a i n  foods g i ve  me a problem . . . when you're wear ing a 
s p l i n t ,  you c a n ' t  chew gum and you c a n ' t  ea t  a steak." 

11. Review o f  t h e  Charts and Records. 

1. The Emergency Room r e p o r t  f rom Nor theas t  Ohio General 
Hosp i ta l  dated 6/1/86 i nd i ca tes ,  indeed, t h a t  Ms. Rowan 
d i d  v i s i t  t h a t  f a c i l i t y  on t h a t  date. Her c h i e f  
compla int ,  however, as p r e v i o u s l y  noted, was t ha t  o f  
" pa in  shoulders, neck, face, and r i g h t  eye." There i s  
no ment ion o f  temporomandi bul  a r  j o i n t  nor  j a w  
d iscomfor t .  There i s  a no te  t h a t  she had a redness o f  
t h e  r i g h t  s i de  o f  t h e  forehead, and an abras ion  o f  t h e  
upper r i g h t  eyel id .  She a l s o  had tenderness o f  t he  
muscle on t h e  r i g h t  neck, and tenderness over  t h e  
shoulders and t h e  c l a v i c l e .  Her f i n a l  d iagnos is  was 
t h a t  o f  corneal abras ion  and mu1 ti p l  e con tus i  ons. 
Again, t h e  X-ray r e p o r t  i n d i c a t e s  t h a t  her c h i e f  
compla ints  t o  t h e  r a d i o l o g i s t  were those o f  pa in  i n  t h e  
shoulders, neck, r i g h t  eye, and r i g h t  knee. No X-rays 
were taken o f  t h e  jaw o r  o f  t h e  temporomandibular j o i n t ,  
nor  i s  there  any ment ion made o f  temporomandibular j o i n t  
o r  jaw d i s t r e s s .  

2. L e t t e r s  and Chart  f rom O r .  W i l l i a m  Koenig, D.D.S. D r .  
Koenig's c h a r t  i n d i c a t e s  t h a t  h i s  o f f i c e  o n l y  saw Ms. 
Rowan on two occasions i n  1983, and n o t  a t  a l l  i n  1984 
and 1985. Two days a f t e r  her  MVA, on 6/3/86, Dr. Koenig 
notes on h i s  c h a r t  t h a t  Tooth #9 ( t h e  upper l e f t  cen t ra l  
i n c i s o r )  had an i n c i s a l  angle f rac tu re .  D r .  Koenig 
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suggested bonding the  t o o t h  i n  o rder  t o  r e p a i r  it. He 
d i d  no t  do the  bonding procedure, which he quotes as 
between $65 and $75, because, as Ms. Rowan had suggested 
i n  her h i s to ry ,  she d i d  no t  have t h e  money up f r o n t .  
However, t h e  cha r t  makes no ment ion of any i n j u r y  t o  t he  
jaws o r  t h e  tempormandi bul  a r  j o i  n ts .  

A l e t t e r  f rom Dr .  Koenig dated February 6, 1987 re-  
s t r u c t u r e s  h i s  statements on the  char t ,  and negates t h e  
n o t i o n  o f  p u t t i n g  a crown on t h e  tooth. Dr .  Koenig a l s o  
be l i eves  t h a t  permanent nerve damage t o  t h e  t o o t h  i s  
h i g h l y  u n l i k e l y  because o f  the  smal l  amount o f  ex te rna l  
damage t o  t h e  tooth. Again, Dr.  Koenig makes no ment ion 
o f  any temporomandibular j o i n t  i n j u r y ,  no r  any temporo- 
mandibular  j o i n t  d iscomf i tu re ,  two days a f t e r  her  MVA. 
Instead,  he t a l k s  o n l y  about t h e  tooth.  I presume t h i s  
i s  because Ms. Rowan t a l  ked o n l y  about t h e  tooth.  
However, Dr .  Koenig suggested t o  Ms. Rowan t h a t  she was 
i n fo rmed  t o  r e t u r n  t o  h i s  o f f i c e  i f  she s u f f e r e d  any 
more d iscomfor t ,  which she d i d  n o t  do. 

3. Char ts  and L e t t e r  f r om Dr.  E. David Thomas, D.O., dated 
November 9, 1987. Herein, Dr .  Thomas i n d i c a t e s  i n  h i s  
c h a r t  t h a t  he d i d  no t  see Ms. Rowan f o r  t h e  f i r s t  t i m e  
u n t i l  March 7 ,  1987. That i s  more than n ine  months 
a f t e r  her MVA Dr. Thomas t r e a t e d  Ms. Rowan w i t h  
var ious  physica l  therapies.  I n  h i s  l e t t e r ,  D r .  Thomas 
s t a t e s  t h a t  Ms. Rowan's c h i e f  compla in ts  cons is ted  i n  
neck and back pa in  throughout  t he  e n t i r e  spine, head- 
aches, and pa in  when chewing her food, w i t h  t h e  cen te r  
o f  her pa in  being i n  t h e  neck region. D r .  Thomas notes 
t h a t  Ms. Rowan had headaches a f t e r  t h e  acc ident ,  bu t  he 
a l s o  notes t h a t  she had headaches p r i o r  t o  the  accident.  
Dr.  Thomas' t rea tments  were on an i n t e r i m  basis,  and 
t h e y  extended f o r  approx imate ly  f i f t e e n  months. 

4.  Charts and L e t t e r s  o f  Dr .  Kenneth Kosovich, D.D.S. The 
c h a r t s  i n d i c a t e  t h a t  D r .  Kosovich d i d  n o t  see Ms. Rowan 
u n t i l  February 28, 1987. 
a f t e r  her MVA. 
o u t  h e r s e l f ,  she s t a t e s  t h a t  she was having pa in  i n  and 
around the  ears. She does no t  agree t h a t  she had popping 
o r  c l i c k i n g  o r  snapping no ises  i n  her  jaws. I n  answer 
t o  t h e  quest ion about d i scomfo r t  about t h e  t i m e  o f  the 
examinat ion, Ms. Rowan s t a t e d  t h a t  i t  was o n l y  
" occas iona l l y ."  

Again, t h a t  i s  n ine  months 
I n  her i n t e r r o g a t o r i e s ,  which she f i l l e d  
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Hereafter, Dr. Kosovich's charts t u r n  i n t o  a murky 
cryptogram. I t  i s ,  in my opinion, an attempt t o  
dissemble. To begin w i t h ,  Dr. Kosovich s t a t e s  in the 
same paragraph  t h a t  the  patient i s  "four months 
pregnant' '  and a t  the same time, and on the same day, he 
t o o k  a ful l  ser ies  of dental X-rays. I t  i s  my under- 
standing t h a t  taking a fu l l  set  of dental X-rays, 
subjecting the patient t o  a great deal of radiation 
exposure when the patient i s  four  months pregnant, i s  
considered by most of us t o  be unacceptable practice. 
I t  i s  my belief t h a t  a fu l l  se t  of dental X-rays on a 
patient who i s  four m o n t h s  pregnant i s  a dental 
oxymoron. Furthermore, Dr. Kosovi ch presents the same 
chart twice. The original chart  i s  legible  enough t o  be 
understood. Nevertheless, he has transcribed the second 
char t ,  in which he has added a great deal of after-the- 
fac t  information. I t  i s  my belief that  t h a t  process i s  
called '"doctoring u p  a chart" and I believe i t  i s  not 
acceptable in  any way. What he has done i s  add some 
perjorative and advocational comments to  a chart which 
has a1 ready been finished. 
March 8, 1988, and they refer  t o  a charting which has 
already been completed on  March 17,  1987. I simply 
re jec t  t h a t  misuse of a patient's chart ,  no t  because I 
believe i t  t o  be inappropriate, b u t  rather because I 
believe i t  t o  be unlawful. 
a f t e r  the fact.  You can't erase from i t ,  you can't 
s c r a t c h  th ings  o u t ,  a n d  you can ' t  a d d  o n  t o  i t .  
should, therefore,  1 ike t o  approach the original chart 
as  i t  s tands .  

The comments were p u t  i n  o n  

One cannot doctor u p  a chart 

I 

In the original c h a r t  as i t  stands, Dr. Kosovich notes 
t h a t  he saw the patient for  the f i r s t  time on February 
28, 1987. He did a number of si1 ver f i l l  ings and 
temporary f i l l i n g s  on Ms. Rowan between February 28, 
1987 and October 8, 1987. He notes t h a t  the patient was 
having pain, presumably in a tooth because he did a pulp 
c a p p i n g  on the t o o t h  (Tooth  #14), and  then he noted t h a t  
the patient had a possible sinus infection. He did n o t  
note t h a t  the patient had any tempormandibular jo in t  
complaints, nor does he make any observations in regard 
t o  j a w  o r  TMJ discomfiture or injury. I n  f ac t ,  he does 
not mention TMJ i n  his chart until  October 8, 1987. A t  
t h i s  time he notes that  there i s  TMJ, l e f t  symptoms. 
B u t  the  reader should be mindful of the  fac t  t h a t  in 
a l l  the eight months t h a t  Dr. Kosovich treated Ms. 
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Rowan, he had her mouth open on a g rea t  number o f  
occasions very w i d e l y  i n  o rder  t o  f i l l  t h e  teeth. She 
d i d  no t  complain o f  TMJ symptoms a t  t h a t  t ime. She o n l y  
complained o f  s i n u s i t i s .  It was no t  u n t i l  October 1987, 
s i x teen  months a f t e r  her MVA, t h a t  he notes any TMJ 
symptoms. On 3/8/88, i n  h i s  addendum, Dr.  Kosovich 
s ta tes  t h a t  he now be l i eves  t h a t  the  pa in  t h a t  the 
p a t i e n t  s u f f e r e d  was due t o  a ma locc lus ion  from t h e  TMJ. 
I mean, g i ve  m e  a break! Charts are char ts ,  and we w i l l  
t ake  them as they  are  w r i t t e n .  

4. A l e t t e r  f rom Dr .  Kosovich dated January 22, 1988 t e l l s  
us among o t h e r  t h ings ,  t h a t  Dr. Kosovich does "Gent le  
Fami l y  Dent istry."  Th is  i s  i n  apparent contra-  
d i s t i n c t i o n  t o  t h e  r e s t  o f  us, w h o  e i t h e r  do " B ru ta l  
Fami l y  D e n t i s t r y "  o r  perhaps do "Gent1 e Orphans, 
Widows, I l l e g i t i m a t e  C h i l d r e n  Dent istry."  The r e s t  o f  
the  l e t t e r  i s  made up o f ,  i n  my b e l i e f ,  m o s t l y  hyperbole. 
Dr .  Kosovich s ta tes  t h a t  i t  i s  no t  f e a s i b l e  t o  determine 
a d e f i n i t i v e  d i a g n o s i s  a t  t h i s  t i m e .  . . "due t o  t h e  
comp lex i t y  o f  t h e  damage." He s ta tes  t h a t  he cannot 
even determine the  t ype  o f  TMJ damage u n t i l  he res to res  
a l l  t h e  t e e t h .  Yes, t h a t ' s  wha t  i t  says. He has t o  
r e s t o r e  the  t e e t h  i n  o rde r  t o  t e l l  what k i n d  o f  TMJ 
damage t h e  p a t i e n t  has. Then he w i l l  "use a d d i t i o n a l  
techniques t o  hone i n  on a s p e c i f i c  diagnosis." As a 
tangen t i a l  comment, i t  i s  my b e l i e f  t h a t  Dr. Kosovich 
a l so  ought t o  "hone i n "  on what's wrong w i t h  t a k i n g  a 
f u l l  s e t  o f  denta l  X-rays on a p a t i e n t  who i s  f o u r  
months pregnant, and what's wrong w i t h  d o c t o r i n g  up 
one's char ts  a f t e r  t h e  fac t s .  

111. Oral ,  Regional, and Radiographic Examination. 

As was p rev ious l y  mentioned, t h i s  examinat ion took p lace  i n  
my o f f i c e  on December 2, 1988. 
phys ica l  f i n d i n g s  are germane t o  Ms. Rowan's c u r r e n t  o r a l  
and temporomandi bul  a r  j o i n t  s ta tus .  

I be l i eve  the  f o l l o w i n g  

1. Ms. Rowan's panorex X-rays e x h i b i t  a normal jaw w i t h  
normal den t i  t ion.  She has seven denta l  r es to ra t i ons ,  
which appear t o  be w e l l  done. Her temporomandibular 
j o i n t s  appear t o  be normal i n  every way, a t  l e a s t  on 
t h i s  panorex X-ray. There i s  no evidence o f  m o t t l i n g  of 
t h e  bone i n  e i t h e r  t h e  b a l l  o r  t he  socket,  and t h e r e  i s  
no evidence o f  a r t h r i t i c  changes or bone spurs. 
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2 .  Ms. Rowan's upper l e f t  central incisor s t i l l  has the 
incisal  edge shirred off. I n  2-1 /2  years, a f t e r  a l o n g  
ser ies  of dental treatments, she has s t i l l  no t  had the 
incis ive bond ing  placed on the t o o t h .  
of the upper l e f t  central incisor i s ,  o f  course, 
acci dent re1 ated. 

The c h i p  fracture 

3. Ms. Rowan, who, incidentally,  presented herself as most 
cooperative and pleasant throughout ou r  examination, i s  
able t o  open her m o u t h  t o  an in te r inc is ive  aperture o f  
40 millimeters. T h i s  i s  considered t o  be w i t h i n  the 
normal l imits  of incisive aperture. Further, she does 
so  w i t h  no p a i n  whatsoever. However, she adds t h a t  " i t  
bothers my jaw when I have t o  open i t  f o r  a long time.'' 

4. She i s  able t o  move her jaws i n t o  l a t e ra l  excursion from 
side t o  side t o  a w i d t h  of approximately 10 mill imeters,  
w i t h  no d i f f i cu l ty  and w i t h  no p a i n .  

5. On my f i r s t  examination w i t h  a stethoscope, I c o u l d  hear 
no c l ick on e i ther  the right or the l e f t  tempo;oman- 
dibular joints.  However, when I l istened aga in ,  I c o u l d  
hear a c l ick on the closing phase on the l e f t  side. 

6. Ms. Rowan has a remarkable dental malocclusion. While I 
rea l ize  t h a t  she has completed three years of o r tho-  
donti c treatment, the treatment has apparently produced 
a certain degree of fa i lure .  She has w h a t  is called a 
Class I 1  bi te ,  w i t h  an overjet  of 3 millimeters. She 
has, i n  a d d i t i o n  t o  t h a t ,  an anter ior  overbite. 

7. These dental mal occl usi ons, or dental occl usal d i  shar- 
monies, are  frequent producers of temporomandi bul  a r  j o i  n t  
dysfunction. 

8. A t  the time of  my examination a t  l e a s t ,  and w i t h  the 
exception o f  sometime clicking on  the  opening phase on 
the l e f t  side,  Ms. Rowan presents no acute signs or 
symptoms of temporomandi bul  a r  j o i n t  disease whatever. 
believe t h a t  she has had i t  i n  the past bu t ,  r ight now,  
she i s  re la t ive ly  symptom free.  

I 
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IV. Discussion. 

1. 

2. 

Temporomandi bul  ar j o i  n t  disease, more recently termed 
temporomandibular disorder or TMD, othertimes referred 
t o  by a subset of acronyms such MPD (myofacial p a i n  
dysfunction), or PDS ( p a i n  dysfunction syndrome) i s  a 
remarkably common disease. 
of a l l  Americans, according t o  some reports, b u t  
according t o  a new report issued by the ADA Workshop on 
TM Disorders, November 1, 1988 recently published, i t  
occurs i n  u p  t o  84% of  a l l  a d u l t  Americans. I t  affects  
females t o  the r a t io  of 9 t o  1 over males, and i t  
affects  young females t o  a r a t i o  of 5 t o  1 over older 
females. While there i s  s t i l l  some controversy over the 
exact etiology and causative factors  involved i n  TMD, 
there i s  a general consensus among authors and lecturers  
on the subject that  the primary causes are dental dis- 
harmonies and dental malocclusions, and the para- 
functional h a b i t  of b i t i n g .  Cathy Rowan f i t s  the 
perfect si lhouette of the chronic TMD sufferer. 
has a remarkable dental mal occl usion, consisting i n an 
anterior Class I I  relationship,  overjet ,  and overbite. 
She i s  i n  the r i g h t  age group, the r ight  sex g r o u p ,  a n d  
of course, while Ms. Rowan denies clenching, Dr. 
Kosovich's records refer not only t o  her malocclusion on 
his entry for  3/8/88, b u t  on  2/19/88 he notes (his 
words) "Cathy had chewed and ground t h r o u g h  the s o f t  
splint." So I must presume t h a t ,  indeed, she does 
clench and g r i n d  her teeth. She s tated i n  her history 
t h a t  she chewed through Dr. Carl Schneider's sp l in t  as 
well. I t  i s  my sincere dental o p i n i o n  t h a t  i f ,  indeed, 
Ms. Rowan has TMJ disease, i t  a r i ses  from these two 
factors.  

I t  affects  approximately 30% 

She 

While i t  i s  occasionally possible t o  suffer  an  injury t o  
the temporomandibular j o i n t  as the resu l t  of  a m o v i n g  
vehicle collision or other external trauma, i t  has been 
my experience over the pas t  th i r ty- three  years o f  
t reat ing patients w i t h  TMD, t h a t  i t  i s  a rare  instance. 
However, when i t  does happen, i t  has a l s o  been my 
experience t o  observe the fac t  t h a t  when a patient 
injures him/herself v i a  external t r a u m a t i c  i n j u r y ,  the 
patient suffers p a i n  and  discomfort immediately. He or 
she si ts on the bench i n  the Emergency Room, and  i s  i n 
exquisite pain. T h i s  observation of mine i s  reinforced 
by an e x c e l l e n t  au thor ,  Dr. Harold Gelb, D.M.D., i n  h i s  



M r .  Gary S. Sing1 e t a r y  
December 5, 1988 
Page 10 

cond i t i ons  (TMJ i n j u r i e s )  may be diagnosed c l i n i c a l l y  by 
n o t i n g  severe tenderness o r  e x q u i s i t e  pa in  i n  the a r e a  
of t h e  j o i n t  w i t h  min imal  pressure on chin, and severe t o  
compl e te  1 i m i  t a t i  on i n  mandi bul a r  openi ng." O f  course, 
a f t e r  a l l ,  TMJ i n j u r y  i s  very much l i k e  any o ther  j o i n t  
i n j u r y ,  perhaps the  elbow o r  t he  ankle. That i s ,  i f  you 
i n j u r e  i t, i t  h u r t s  very badly and i t  h u r t s  r i g h t  away. 
We have a l l  seen the  scenar io  on our  t e l e v i s i o n  screens 
where a f o o t b a l l  p l a y e r  i n j u r e s  one o f  h i s  j o i n t s ,  
perhaps the elbow, o r  t he  knee, o r  t h e  ankle (Bernie 
Kosar i s  a good example several  months ago when he 
i n j u r e d  h i s  elbow.) Such a p layer  does not  r e p o r t  the 
i n j u r y  n ine  months l a t e r .  No, ra the r ,  he l i e s  down on 
the  t u r f  i n  a g reat  deal o f  pain, and he r o l l s  about, 
and t h e  v iewing audience, and t h e  coaches, and the  
t r a i n e r  a l l  know t h a t  t h i s  man has h u r t  one o f  h i s  
j o i n t s .  Th i s  i s  t r u e  o f  TMJ i n j u r i e s  as w e l l .  I f  you 
h u r t  it, i t  hu r t s  r i g h t  away and i t  hu r t s  v:ry badly .  

Now then, consider  t h a t  Ms. Rowan d i d  no t  r e p o r t  t o  the  
Emergency Room o f  any TMJ i n j u r y  o r  any TMJ pain. 
What's more, when she had p l e n t y  o f  t i m e  t o  consider it, 
she repo r ted  t o  Dr .  Koenig's o f f i c e  i n  48 hours. She 
repo r ted  t o  him o n l y  t h e  i n j u r y  t o  her  tooth. She d i d  
no t  make any complaints v i s - a- v i s  TMJ i n j u r y .  

I n  an a r t i c l e  i n  t h e  Journal --- o f  Oral and M a x i l l o f a c i a l  
Surgery, which i s f r e q u e n t l y  quoted, c e r v i  ca l  extension- 
f l e x i o n  i n j u r y  (whi ~1 ash) and i n t e r n a l  derangement o f  - - .  
the  ternporomandibul'ar j o i n t ,  Weinberg, e t  ai., page 653, 
February 1987, t h e  au thors  s t a t e  t h a t  i t  i s  poss ib le  t o  
have a whip lash type o f  i n j u r y  t o  the  muscles o f  tne 
temporomandibular j o i n t .  However, t h e y  s t a t e  r a t h e r  
d e f i n i t i v e l y  t h a t  when t h e y  d iscovered t h i s  whip lash 
t y p e  o f  i n j u r y ,  " the  onset o f  symptoms occurred 
immed ia te l y  a f t e r  t he  accident,  on t h e  day o f  the 
a c c i d e n t ,  o r  w i t h i n  one o r  t w o  days. . . .'I To me, 
n i n e  months l a t e r  i s  s imp ly  o u t  o f  the  quest ion. 
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More significantly,  t o  me, i s  the fac t  t h a t ,  indeed, 
when 14s. Rowan went t o  Dr. Kosovich February 28, 1987, 
she d i d  n o t  go because of any TMJ complaints. Rather, 
she went t o  ta lk  a b o u t  her fractured too th .  I n  the 
previously cited recent text  TMJ Update, A Special 
Report, the ADA Workshop on TM Disorders, November 1, 
1988, the authors s t a t e  t h a t  a def ini t ion o f  TMD o u g h t  

- - 

to  exclude specif ical ly  certain types of TMJ disorders. 
Specifically excluded according t o  Or. Mohl i n  t h i s  
paper i s  "single signs such as j o i n t  clicking, which 
have not been ident i f ied by the patient as a symptom." 
T h a t  exclusion, i t  i s  my belief,  includes Kathleen 
Rowan. After a l l ,  she d i d  not discover the TMJ, Dr. 
Kosovich discovered i t  f o r  her. 

3 .  I am not convinced that  TMJ d sease or TMJ disorder 
includes popping and clicking alone. 
s t a n d i n g  t h a t  that  i s  a l l  Ms. Rowan presented when she 
went t o  see Dr. Kosovich. In fac t ,  i n  her history, Ms. 
Rowan s t a t e s  specif ical ly  t h a  "the popping of  her ears 
s h u t ' '  began sometime a f t e r  the b i te  sp l in t  treatment by 
Dr. Kosovich. Surely then, t h a t  symptom cannot be 
at t r ibuted t o  the MVA. 

I n  regard to Ms. Rowan's fractured anterior t o o t h ,  i t  
remains fractured. I t  i s  no t  g o i n g  t o  turn d a r k  or 
discolor or d i e ,  b u t  i t  needs t o  be repaired. 
of such i s  approximately $75.00. I believe t h i s  i s  
acci dent re1 ated. 

I t  i s  my under- 

4. 

The cost 

5 .  I n  regard t o  Ms. Rowan's current a n d  future s ta tus ,  i t  
i s  my belief t h a t ,  a t  l ea s t  on the day of my exam- 
i n a t i o n ,  she d i d  n o t  present any remarkable TMJ 
symptoms. I feel sorry f o r  Ms. Rowan inasmuch as her 
orthodontic treatment has,  indeed, re1 apsed, a n d  i t  
would be nice i f  she had new orthodontic bands placed. 
This, of course, i s  not going t o  happen, b u t  I believe 
t h a t  i f  she could wear the b i te  s p l i n t  on occasion, she 
w i  11 have normal TMJ function. 


