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S t a t e  of  Ohio, 1 

County  of Cuyahpga. ) 
) S § :  

I N  THE COURT OF COf4NON PLEAS 

JAPES L .  N c K N I G H T ,  e t  al., ) 
1 

P l a i n t i f f s ,  ) 

v s .  ) 
) Judge F r e d e r i c k  Coleman 

DAVID A .  SMITH, 1 
1 

Defendant .  ) 

Case N o .  65691 

DEPOSITIOZJ O F  DEFNIS B.  BROOKS, M . D .  

THURSDAY, APP.IL 10, 1 9 8 6  

The d e p o s i t i o n  of  Dennis B.  Brooks ,  M . D . ,  a w i t n e s s  ca l l ed  

f o r  exan ina t ion  by t h e  d e f e n d a n t  under  t h e  Ohio R u l e s  of 

C i v i l  P rocedure ,  t a k e n  b e f o r e  m e ,  Rober t  A.  Cangemi, a Xotary 

Z u b l i c  i n  an6 f o r  t k e  S t a t e  of Ohio, by agreement  of c o u n s e l  

and w i t h o u t  f u r t h e r  z o t i c a  o r  o t h e r  l e g a l  f o r m a l i t i e s ,  a t  t h e  

o f f i c e s  of  Dermis 3 .  Eroolcs, M . D . ,  2 6 9 0 0  Cedar Road, 

C l e v e l a n d ,  Oh io ,  cczncnc ing  a t  2 : O O  P.H. ,  o n - t h e  day and 

d a t e  above set  fo r t ' ? .  

Morse, Cjantverg B Hodge 
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APPEARANCES: 

On b e h a l f  of t h e  P l a i n t i f f s :  

Nurenberg,  P l e v i n ,  Heller & McCarthy 
David M .  P a r i s ,  Esq. 
Seventh  F l o o r  - Eng inee r s  B u i l d i n g  
C leve l and ,  Ohio 4 4 1 1 4  

On b e h a l f  of t h e  Defendant :  

Davis and Young C o . ,  L . P . A .  
I t a r t i n  J.  l lurphy, Esq. 
8 1 6  Eng inee r s  B u i l d i n g  
C leve l and ,  Ohio 4 4 1 1 4  

- - -  
ALSO PRESENT: 

Multi-Video 

2 
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MR. M U R P H Y :  Let's go on the stenographi 

record first. 

We can let the record reflect that this 

deposition is on videotape and stenographic recording 

of Dr. Dennis Brooks, a witness called on behalf of 

the defendant on direct examination, for purposes of 

reading and/or showing the videotape to the jury ii2 

Cuyahoga County Common Pleas Case No. 65691, captioned 

James L. McKnight versus David Smith. 

The deposition of Dr. Brooks is being taken 

at this time and place pursuant to an agreement 

between counsel as to the taking of the deposition, 

and any of the requirements of notice or service of 

notice are expressly waived. 

It is also my understanding that the 

requirement of filing the videotape and/or the 

transcript of the reporter are expressly waived. 

MR. PARIS: That is correct. 

MR. MURPHY: Okay, then we can go on 

the record. 

THE VIDEO OPERATOR: Stand by,.we are on the 

record. 

Morse, Santverg B Hodge 
Re:] .rered P r o f e w m a 1  R e ~ o r t e ~ s  
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D Z N N I S  I?. BROOKS,  M.D. 

a w i t n e s s  h e r e i n  c a l l e d  f o r  examina t ion  by t h e  d e f e n d a n t ,  

under  t h e  R u l e s ,  hav ing  been f i r s t  d u l y  sworn,  a s  

h e r e i n a f t e r  c e r t i f i e d ,  w a s  examined and deposed a s  f o l l o w s :  

D I X E C T  EXAMINATION 

BY MR. MURPHY: 

Q. 

and j u r y ?  

A. Dennis Bruce Brooks.  

Doc to r ,  would you s t a t e  your  f u l l  name f o r  t h e  c o u r t  

Q. And Doc tor ,  your  d e p o s i t i o n  € o r  t e s t i m o n y  a t  t r i a l  

i s  b e i n g  t a k e n  where? 

A. I n  my o f f i c e .  

Q. And Doc tor ,  c a n  you t e l l  u s ,  i f  you would,  where you 

began your  medica l  t r a i n i n g ?  

A. Y e s .  I went t o  Western Reserve U n i v e r s i t y  School  of 

Medicine and g r a d u a t e d  from t h e r e  i n  1 9 6 3 .  

Q. 

U n i v e r s i t y  l l e d i c a l  Schoo l ,  what d i d  you do?  

A f t e r  you conc luded  your  s t u d y  a t  Western Reserve  

A. I s e r v e d  a s  a r o t a t i n g  i n t e r n  a t  t h e  M t .  S i n a i  

Medica l  C e n t e r  f o r  one y e a r .  

Then I s e r v e d  as a g e n e r a l  s u r g e r y  r e s i d e n t  a l s o  a t  

M t .  S i n a i .  

Fo l lowing  t h a t  I took  a two y e a r  o r t h o p e d i c  r e s i d e n c y  

a t  M t .  S i n a i  H o s p i t a l .  

MY f i f t h  y e a r  of p o s t g r a d u a t e  t r a i n i n g  w a s  as  a 

Morse, Cjantverg B Hodge 
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research associate in the Biomechanics Laboratory of 

Case Western Reserve University. 

And my sixth year of postgraduate training was in 

children's orthopedics at the Indiana University Medical 

Center. 

Q. And after you finished the six years of training after 

5 

medical school, Doctor, what did you do? 

A. 

and the last -- for two years, and during the l a s t  year, 

I was chief of the orthopedic services at Davis Monthan 

Air Force Base. 

I served in the United States Air Force as a flajor 

Q. 

what did you do? 

And afteryou concluded your service in the military, 

A. 

orthopedists in the private practice of orthopedic surgery? 

Q. And when was that, then, that you returned to 

Cleveland? 

A. 1971. 

I returned to Cleveland and joined three other 

Q. 

orthopedic surgery ever since? 

And have you been involved in the practice of 

- .  
A. Yes, I have. 

P And have you been involved as a matter of fact with 

the same fellows? 

A. Yes. 

?. Now Doctor, in regard to your practice in Clevela,??, 

Morse, Cjantverg Hodge 
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do you have any associations with any hospitals? 

A. Yes, I do. 

Q And would you tell the Court and jury what hospitals 
> 

you have associations with, and what those associations are? 

A. I am on the active staffs of the Mt. Sinai Medical 

Center, Hillcrest Hospital, and Suburban Community Hospital. 

Azd the consulting staff of Woodruff Hospital. 

Q. And do any of your staff responsibilities at any of 

the hospitals or elsewhere involve any teaching responsi- 

bilities? 

A. Yes, they do. 

Q. And will you tell us about those? 

A. I am an assistant clinical professor of orthopedic 

surgery at Case Western,Reserve University School of Medicine 

I am active in the orthopedic residency teaching 

program at the Mt. Sinai Medical Center. 

And I also lecture in the field of biomechanics. 

Q And Doctor, have you confined your practice to 

orthopedic surgery? 

A. Yes. 

And could you tell the Court and jury what orthopetic 
- _ _  Q. 

surgery is? 

A. Yes. Orthopedic surgery is that branch of medicine 

that deals with the musculoskeletal system. 

That is today, as an orthopedist, I treat patients 

Morse, Cjantverg 13 Hodge 
Reqinercd Profecsional R e h o m r s  
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who have d iseases  and i n j u r i e s  t o  t h a t  p a r t  of  t h e i r  body 

t h a t  i s  made up of t h e i r  bones ,  j o i n t s ,  s o f t  t i s s u e s ,  t h a t  

cove r  t h o s e  a r e a s ,  t h e  musc l e s ,  l i g a m e n t s  and t e n d o n s ;  

a s  w e l l  as  p a t i e n t s  who have problems w i t h  t h e i r  s p i n e  and 

t h e  c o n t e n t s  of  t h e  s p i n e ,  which i n c l u d e  t h e  i n t e r v e t c r b r a l  

d i s c s  and t h e  ne rve  r o o t s .  

c 

A s  an  o r t h o p e d i c  su rgeon  I t r e a t  p a t i e n t s  who have a 

v a r i e t y  of problems.  

b i r t h  t h a t  are c a l l e d  c o n g e n i t a l  i n  n a t u r e .  

There  a r e  t h o s e  t h a t  are p r e s e n t  a t  

There  are t h e  c a t e g o r y  o f  i l l n e s s e s  t h a t  o c c u r  a s  

Those are r e f e r r e d  t o  as  deve lopmen ta l .  one i s  growing.  

There  i s  t h e  l a r g e  p a r t  of o u r  p r a c t i c e  t h a t  d e a l s  

w i t h  p e o p l e  who have s u s t a i n e d  i n j u r i e s ,  be t h e y  i n  a u t o-  

mobi le  a c c i d e n t s ,  s p o r t s  a c t i v i t i e s ,  work a c t i v i t i e s .  

Those are r e f e r r e d  t o  as traumatic.  

And t h e  l a s t  c a t e g o r y  are  t h e  p a t i e n t s  who p r e s e n t  

w i t h  problems t h a t  a r i se  as p a r t  o f  t h e  a g i n g  p r o c e s s ,  

and t h a t  i s  r e f e r r e d  t o  as  a d e g e n e r a t i v e  problem. 

A s  an o r t h o p e d i c  su rgeon ,  I t r e a t  my p a t i e n t s  b o t h  

w i t h  and w i t h o u t  s u r g e r y ,  depending  on t h e i r  c o n d i t i o n .  

Q. 

i n  human b e i n g s  -- do t h e y  j o i n  t o g e t h e r  i n  a s s o c i a t i o n s ,  

o r  boa rds  i n  your  s p e c i a l t y ?  

A. Y e s ,  t h e y  do.  

Q. And w h a t ' s  t h a t  c a l l e d ,  Doctor?  

D o  o t h e r  p h y s i c i a n s  who t r e a t  t h e s e  t y p e s  of p r o b l e n s  - _ _  
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A. W e l l ,  t h e r e  a r e  t h e  a s s o c i a t i o n s ,  f o r  example ,  

t h e  American Academy of Or thoped ic  Surgeons i s  an  a s so -  

c i a t i o n  t h a t  i s  comprised of  o r t h o p e d i c  su rgeons .  

0 

T h e  American Board of Or thoped ic  Su rge ry  i s  t h e  

board which c e r t i f i e s  o r t h o p e d i c  su rgeons  as b e i n g  competent  

t o  p r a c t i c e  t h e i r  s p e c i a l t y .  

Q. And i n  t h a t  r e g a r d ,  a re  you a m e m b e r  of t h i s  boa rd?  

A. Y e s ,  I am. 

Q. 

boa rd?  

And can  you t e l l  m e  when you became a member of  t h e  

A. 

Su rge ry  i n  1 9 7 1 .  

I became c e r t i f i e d  by t h e  American Board of Orthopedic  

Q. 

does  t h a t  o c c u r ,  t h a t  you become c e r t i f i e d ?  

A. Y e s ,  and y e s .  ~ 

And do you have t o  p a s s  a t e s t  o f  some k i n d ,  o r  how 

I t  o c c u r s  by f i r s t  t a k i n g  a p r e s c r i b e d  t r a i n i n g  

c o u r s e ,  much l i k e  I o u t l i n e d .  

p e d i c s  t o  t h e  e x c l u s i o n  o f  a l l  o t h e r  b ranches  o f  med ic ine  

f o r  one y e a r  i n  one l o c a t i o n .  

Then p r a c t i c i n g  o n l y  o r t h o-  

And t h e n ,  i n  my s i t u a t i o F ,  I had t o  t a k e  an  examina- 

t i o n  which was a f u l l  day w r i t t e n  examina t ion  and a h a l f  day 

o r a l  examina t ion .  

- _ .  

A s  a matter  of  f a c t ,  t h i s  J u l y ,  I a m  go ing  t o  be an 

examiner  f o r  t h e  American Board of Or thoped ic  Su rge ry .  

Q. Doctor ,  t o  r e t u r n  t h e n  t o  t h e  p r a c t i c e  of o r t h o p e d i c  
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s u r g e r y ,  i n  t r e a t i n g  p a t i e n t s  f o r  o r t h o p e d i c  prob lems ,  what 

d i a g n o s t i c  t o o l s  d i d  you have t o  u s e ?  

A. I n  g e n e r a l ,  t h e  d i a g n o s t i c  t o o l s  t h a t  w e  u s e  are  

h i s t o r y ,  p h y s i c a l  examina t ion .  

t h a t  comes o u t  o f  t h a t  p o r t i o n  of  t h e  p r o c e s s ,  w e  w i l l  -- 
o r  I w i l l  -- o f t e n t i m e s  o r d e r  r a d i o g r a p h s  and t h e n  depending  

on t h e  p a t i e n t ' s  c o n d i t i o n  and t h e  o b s c u r i t y ,  o r  i f  you w i l l ,  

o f  t h e i r  problem,  w e  w i l l  go t o  more s p e c i a l i z e d  p r o c e d u r e s ,  

f o r  example ,  w e  u t i l i z e  CATscans, myelograms, magne t i c  

r e s i d e n c e  imaging,  e l e c t r o d i a g n o s t i c  s t u d i e s ,  

f e w .  

Q. 

Depending on t h e  d i a g n o s i s  

t o  name a 

Okay. I n  t h a t  r e g a r d ,  i s  your  c l i n i c a l  p r a c t i c e  t h e n  

i n t i m a t e l y  i nvo lved  on c e r t a i n  o c c a s i o n s  w i t h  t h a t  of 

r a d i o l o g y ?  

A. I t  i s  so i n t i m i n a t e l y  i n v o l v e d  t h a t  w e  ha- 

between o u r  o f f i c e  and t h e  r a d i o l o g , i s t s  n e x t  d o o r ,  

a door  

and I 

p r o b a b l y  spend h a l f  of my day  o v e r  i n  t h e  x- ray o f f i c e .  

Q. 

t h e n  t o  r e a 2  CT s c a n s ?  

A. Y e s ,  I do.  

Q. How o f t e n  would you do t h a t  i n  your  p r a c t i c e ?  

A. I r e a d  -- w e l l ,  I r e a d  e s s e n t i a l l y  e v e r y  CT s c a n  t h a t  

I o r d e r ,  and I would s a y  t h a t  w i t h  p a t i e n t s  i n  t h e  h o s p i t a l ,  

and w i t h  p a t i e n t s  i n  t h e  o f f i c e ,  I am p robab ly  r e a d i n g  CT 

scans s e v e r a l  t i m e s  a month. 

You ment ioned a CT s c a n ,  and do you have o c c a s i o n  
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Q. And w i t h  r e g a r d  t o  t h e s e  t y p e s  of t o o l s ,  t h e  CT s c a n ,  

x- ray  f i l m s ,  t h e  myelogram t h a t  you t a l k e d  a b o u t ,  do you 

e v e r  have an  o p p o r t u n i t y  t o  c o r r e l a t e  t h o s e  w i t h  r e a l  
> 

p a t i e n t s  i n  t e r m s  o f  what you f i n d ,  f o r  i n s t a n c e ,  when you 

peform s u r g e r y ?  

A. W e l l ,  a b s o l u t e l y .  Every d i a g n o s t i c  t o o l  or e v e r y  

d i a g n o s t i c  t e s t  t h a t  I o r d e r  i s  n o t  c o n s i d e r e d  i n  a vacuum. 

I t  o n l y  h a s  meaning when I c o r r e l a t e  it w i t h  t h e  p a t i e n t  

whom I have examined.  

And I c e r t a i n l y  do  n o t  o p e r a t e  on e v e r y  p a t i e n t  on 

whom I o r d e r  a CATscan, f o r  example,  b u t  I have had oppor-  

t u n i t i e s  i n  t h e  p a s t  t o  c o r r e l a t e  t h e  f i n d i n g s ,  c l i n i c a l  

e x a m i n a t i o n ,  t h e  CATscan, t h e  myelogram, w i t h  t h e  a c t u a l  

f i n d i n g s  a t  s u r g e r y .  

P And you do o p e r a t e  t h e n  on t h e  human sp ine-  i n  your 

p r a c t i c e ?  

A. Yes, t h a t  i s  c o r r e c t .  

P Doctor ,  c o u l d  you j u s t  g e n e r a l l y  t e l l  u s  what t h e  

b a s i c  anatomy of t h e  human s p i n e  i s ?  

Could you j u s t  g e n e r a l l y  d e s c r i b e  t h a t ,  o r  i s  t h a t  

t o o  broad  f o r  you? 

A. W e l l ,  l e t  m e  t r y  t o  be g e n e r a l ,  and t h e n  i f  it i s  

- .  

n o t  s p e c i f i c  enough, you w i l l  a s k  m e  some more q u e s t i o n s .  

Q. Okay. 

A. The s p i n e  i s  e s s e n t i a l l y  broken i n t o  v a r i o u s  segrnsr,ts. 
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I d o n ' t  mean f r a c t u r e < ,  when I s a y  broken ,  b u t  it 

can  be c l a s s i f i e d  o r  grouped i n t o  v a r i o u s  segments .  

There  i s  t h e  ce rv ica l  s p i n e ,  which i s  t h e  p o r t i o n  

t h a t  w e  r e f e r  t o  as  o u r  neck.  

There  i s  t h e  t h o r a c i c  s p i n e ,  which i s  t h a t  p o r t i o n  of 

t h e  s p i n e  which e x t e n d s  below t h e  neck t o  a b o u t  w a i s t  l e v e l  

and i s  d i r e c t l y  beh ind  t h e  c h e s t .  

There  i s  t h e  lumbar s p i n e ,  which i s  r e f e r r e d  t o  

commonly as t h e  l o w  back a r e a .  

There  i s  t h e  sacrum o r  t h e  s a c r a l  s p i n e  and t h e  

coccyx.  

So t h e r e  a r e  t h o s e  segments .  

Each p o r t i o n  of t h e  s p i n e  i s  comprised of a number 

o f  v e r t e b r a ,  and t h e  number of  v e r t e b r a ,  which i n  e s s e n c e  

are t h e  b u i l d i n g  b l o c k s  of t h a t  segment ,  d i f f e r e n t  from one 

p o r t i o n  of t h e  s p i n e  t o  t h e  o t h e r .  

Between each  of  t h e  v e r t e b r a l  b o d i e s  t h e r e  i s  a 

ma te r i a l  o r  a s t r u c t u r e  which i s  r e f e r r e d  t o  as t h e  

i n t e r v e r t e b r a l  d i s c ,  and t h a t ' s  a donu t  shaped s t r u c t u r e ,  

i f  you w i l l ,  t h a t ' s  between each  of  t h e  two v e r t e b r a l  b o d i e s .  

I n  a d d i t i o n , t h e  s p i n e  i s  a t u b u l a r  s t r u c t u r e ,  i f  - - _  

you w i l l .  

and t h r o u g h  t h a t  t u b e  i n  t h e  uFper p o r t i o n s  of t h e  s p i n e  

r u n s  t h e  s p i n a l  c o r d ,  and t h e  s p i n a l  c o r d  ends  a f t e r  t h e  

l e v e l  o f  L - 1 ,  t h e  f i r s t  lurnbar v e r t e b r a .  

The back p a r t  o f  t h e  s p i n e  i s  a t u b u l a r  s t r u c t u r e ,  
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A f t e r  t h a t  t h e  v a r i o u s  nerve r o o t s  which a r e  p r e s e n t  

t h roughou t  t h e  sp i rLe  c o n t i n u e  i?. t h e  cov ,z r ings  of t h e  

s p i n e ,  which i s  c a l l e d  t h e  d u r a ,  a n o t h e r  t u b u l a r  s t r u c t u r e  

z 
I 

w i t h i n  t h i s  bony t u b e .  

The s p i n e  i t s e l f  i s  covered  by musc les  and c e r t a i n  

l i g a m e n t s .  

Q. A r e  t h e r e  s t a n d a r d  methods t h a t  o r t h o p e d i c  su rgeons  

use  i n  examining t h e  s p i n e  t o  d e t e r n i n e  a b n o r m a l i t i e s  o f  any 

of  t h e  segments  now t h a t  you have t o l d  u s  a b o u t  i n  d e s c r i b i n s  

t h e  anatomy of t h e  s p i n e ?  

A. Yes. 

Q. And do you r e g u l a r l y  per form t h o s e  t y p e s  o f  examina- 

t i o n s ?  

A. Y e s .  

Q. I n  t h a t  r e g a r d ,  d i d  I engage you, D o c t o r , - t o  examine 

M r .  James I4cXnicjht i n  t h i s  case? 

A. Y e s ,  you d i d .  

0. And d i d  I agree t o  pay f o r  your  t i m e ,  f o r  your  

s e r v i c e s ,  as an  examiner  and pe rhaps  even a s  a w i t n e s s  i n  

t h i s  case? 

A. Y e s .  

Q. And a f t e r  t h e  engagement,  Doctor ,  d i d  you a c t u a l l y  see 

M r .  McKnight? 

A. I d i d .  

P. And w a s  t h a t  i n  t h i s  v e r y  o f f i c e ?  

Morse, Cjuntverg & Hodge 
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A. Yes, it was. 

Q. And can you tell the Court and jury when you saw 

Mr. McKnight? 

A. I believe it was on December 4th, 1984. 

Q. Now Doctor, in addition to the examination that I 

am going to ask you about, did you also reccive from me 

certain records relative to Mr. PlcKnight? 

A. Yes, I did. 

P And at one time or another, did we eventually get 

to you all of Mr. McKnight's films? 

A. Yes. 

Q. And have you had an opportunity to review all of 

those? 

A. Yesl I have. 

Q. Well, let's go back and start with the day-Mr. McKnigl- 

came here, if we could, Doctor, and you can refer to your 

notes. 

A. Thank you. 

Q. All right. 

Did Mr. McKnight appear alone here? 

A. No, he did not. - _  

Q. And was someone with him? 

Yes, there was. 

Do you recall who was with Mr. McKnight? 

I know that it was a representative of his attorney, 
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and i f  my memory s e r v e s  m e  c o r r e c t l y ,  I t h i n k  it was 

M r .  Rosen, b u t p I  may have been wrong. 

Q. 

d i d  you t ake  a h i s t o r y  from him? 

A. I d i d .  

Q. 

And can  you t e l l  u s ,  t h e n ,  when t h e  p a t i e n t  came i n ,  

Is t h a t  t h e  i n i t i a l  s t e p  o r  one of t h e  i n i t i a l  s t e F s  

when you conduc t  an  e x a T i n a t i o n  o f  a 

A. Y e s .  

Q. A l l  r i g h t .  

And t e l l  u s  what h i s t o r y  you 

A. M r .  McKnight informed m e  t h a t  

pe r son?  

ook from t h i s  p a t i e n t ?  

he  had been i n j u r e d  on 

A p r i l  2 9 t h ,  1 9 8 3 ,  when he w a s  d r i v i n g  an au tomob i l e  whicn 

w a s  i n v o l v e d  i n  a head-on c o l l i s i o n  w i t h  a second c a r .  

H e  w a s  n o t  wear ing  s ea t  b e l t s  a t  t h e  t i m e  o f  t h e  

a c c i d e n t  and t o l d  m e  t h a t  he had been -- u s i n g  h i s  words 

-- "Thrown around t h e  ca r , "  as  h i s  car  went backwards.  

H e  w a s  aware o f  immediate p a i n  i n  h i s  neck f o l l o w i n g  

t h e  a c c i d e n t .  

H e  t o l d  m e  t h a t  he went t o  Lakewood H o s p i t a l  t h e  

f o l l o w i n g  morning f o r  e v a l u a t i o n  of  t h e  symptoms which he  

had w i t h  r e s p e c t  t o  h i s  neck and low back.  _ _  

H e  w a s  g i v e n  a p r e s c r i p t i o n  f o r  p a i n  m e d i c a t i o n  and 

r e l e a s e d .  

Approximately  t h r e e  days  a f t e r  t h e  a c c i d e n t  he  came 

under  t h e  care of D r .  Mu l l i gan  and was t r e a t e d  w i t h  muscle 
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r e l a x a n t s  and Valium. 

H e  was r e f e r r e d  t o  D r .  Katzenmeyer and r e c e i v e d  

o u t p a t i e n t  p h y s i c a l  t h e r a p y  f o r  app rox ima te ly  one month. 

M r .  McRnight i n d i c a t e d  t h a t  he w a s  p l a c e d  i n  t h e  

Hubbard t a n k ,  r e c e i v e d  u l t r a s o u n d ,  t r a c t i o n  and h o t  packs  

t o  h i s  neck and low back.  

H e  t o l d  m e  t h a t  e a c h  t r e a t m e n t  t ook  app rox ima te ly  f o u r  

t o  f i v e  h o u r s ,  and t h a t  he  r e c e i v e d  t r e a t m e n t  app rox ima te ly  

t h r e e  t i m e s  a week. 

H e  r e c a l l e d  t h a t  d u r i n g  p h y s i c a l  t h e r a p y  he w a s  

improved.  

H e  i n d i c a t e d  t h a t  sometime t h e r e a f t e r  h i s  back became 

more symptomatic ,  and  i n  t h e  l a t t e r  p a r t  o f  September of 

1 9 8 3 ,  he  w e n t  t o  t h e  emergency room of  Lakewood H o s p i t a l .  

H e  w a s  examined and r e f e r r e d  t o  D r .  Yur i ck .  

H e  t o l d  m e  t h a t  i n i t i a l l y  D r .  Yur ick  p r e s c r i b e d  a 

back b r a c e  and m e d i c a t i o n  and t h a t  l a t e r  a bone s c a n  and 

a CT s c a n  were o r d e r e d .  

By t h a t  t i m e ,  he had c o n t i n u i n g  low back p a i n  and 

what he r e f e r r e d  t o  a s  a l i t t l e  p a i n  i n  h i s  neck.  

H e  was t o l d  t h a t  t h e  CT scanshowed a s l i p p e d  d i s c ,  

u s i n g  h i s  words.  

H e  c o n t i n u e d  w i t h  t h i s  back b r a c e  and remained home 

on bed r e s t  f o r  app rox ima te ly  a week. 

H e  was t h e n  g i v e n  m e d i c a t i o n  t o  d o ,  a s  h e  t o l d  m e ,  
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"Shr ink  down t h e  f a t t y  t i s s u e . "  

During L984, he  c o n t i n u e d  under D r .  Y u r i c k ' s  c a r e  

and w a s  l a s t  examined by him i n  August o f  1984. 

H e  t o l d  m e  t h a t  he had n o t  been h o s p i t a l i z e d ,  no r  had 

he been t r e a t e d  by o t h e r  p h y s i c i a n s .  

H e  w a s  aware of  t h e  f a c t  t h a t  he was schedu led  t o  be 

r e- e v a l u a t e d  by D r .  Yurick i n  J a n u a r y  of 1 9 8 5 .  

I t h e n  i n q u i r e d  as t o  h i s  c o n d i t i o n ,  o r  h i s  symptoms, 

a t  t h e  t i m e  o f  my e x a m i n a t i o n ,  and he t o l d  m e  t h a t  h i s  neck 

w a s ,  u s i n g  h i s  words ,  "Almost sometimes c o m p l e t e l y  b e t t e r , "  

b u t  a t  o t h e r  t i m e s  he  had symptoms w i t h  r e s p e c t  t o  h i s  neck .  

H e  t o l d  m e  t h o s e  o c c u r r e d  app rox ima te ly  e v e r y  two 

months,  and he would be symptomatic f o r  app rox ima te ly  one 

month. H e  i n d i c a t e d  t h a t  he  had been symptomat ic  f o r  t h e  

t w o  weeks p r e c e d i n g  my examina t ion  and d e s c r i b e d  p a i n  i n  

t h e  l e f t  s i d e  o f  his neck which r a d i a t e d  i n t o t h e  s u p e r i o r  

a s p e c t s  of h i s  s h o u l d e r s .  

H e  had no a s s o c i a t e d  a r m  r a d i a t i o n .  H e  was unab le  t o  

d e s c r i b e  t h o s e  a c t i v i t i e s  which i n c r e a s e d  h i s  neck symptoms. 

H e  f u r t h e r  i n d i c a t e d  t h a t  h i s  low back was symptomatic ,  

he  p u t  i t ,  " a l l  t h e  t i m e , "  p r i m a r i l y  t o  t h e  l e f t  s i d e .  

a s  

I f  he s a t  f o r  what he r e f e r r e d  t o  a s  an  ex t ended  

p e r i o d  of  t i m e ,  o r  i f  he  s a t  i n  t h e  s o f t  c h a i r ,  he  would 

deve lop  p a i n  r a d i a t i n g  i n t o  h i s  b u t t o c k s .  

H i s  symptoms were a l s o  i n c r e a s e d  by bending ,  puttin(..: or 
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h i s  shoes  -- I am s o r r y ,  p u t t i n g  on h i s  p a n t s ,  o r  t y i n g  

h i s  shoes .  > 

H e  had no t r u e  l e g  r a d i a t i o n .  

Coughing and s n e e z i n g  produced l e f t  low back p a i n .  

I t h e n  i n q u i r e d  i n t o  h i s  p a s t  med ica l  h i s t o r y ,  and 

he i n d i c a t e d  t h a t  i n  1 9 8 0  o r  1 9 8 1  he w a s  i nvo lved  i n  an 

au tomobi le  a c c i d e n t  and s u s t a i n e d  what he  r e f e r r e d  t o  a s  a 

wh ip l a sh .  H e  w a s  t r e a t e d  by Doctors  Mull igar ,  and Katzenmeyer 

and r e c o v e r e d .  

H e  s u s t a i n e d  no low back i n j u r i e s  i n  t h e  a c c i d e n t  of 

1 9 8 0  o r  1 9 8 1 .  

. H e  had no p r i o r  symptoms r e f e r r a b l e  t o  h i s  low back ,  

and he had s u s t a i n e d  no new i n j u r i e s  s i n c e  h i s  a c c i d e n t  of 

A p r i l  29 th ,1983 .  

A t  t h e  t i m e  of my examina t ion ,  i n  Decenber of 1 9 8 4 ,  .- 

he w a s  t a k i n g  no m e d i c a t i o n ,  and he w a s  working as a salesman 

Q. Okay. Did t h a t  comple te  t h e n  your  h i s t o r y  t a k i n g  

from t h e  p a t i e n t ?  

A. Y e s ,  it d i d .  

Q. And t h e  n e x t  s t a g e  of your  engagement i n v o l v e d  t h e  

e x a m i n a t i o n ,  i s  t h a t  c o r r e c t ?  _. 

A. Tha t  i s  c o r r e c t .  

P Would you t e l l  t h e  j u r y  t h e n  what examina t ion  you made 

o f  M r .  McKnight? 

A. I performed a s t a n d a r d  o r t h o p e d i c  examina t ion ,  w h i c h  

Morse, Cjantverg B Hodge 
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c e r v i c a l  s p i n e  and h i s  lumbosacra l  s p i n e  and examined t h o s e  

a r e a s  by o b s e r v i n g  them, by hav ing  him per form v a r i o u s  r anges  

of mo t ion ,  by d o i n g  v a r i o u s  n e u r o l o g i c  t e s t i n g ,  and by 

A 

p a l p a t i n g  v a r i o u s  a r e a s .  

Q. 

examining room? 

A. Tha t  i s  c o r r e c t .  

Q. 

A. 

s uch  as M r .  McKnight, I a s k  him t o  remove a l l  h i s  c l o t h e s  

e x c e p t  h i s  u n d e r s h i r t .  

Q. 

p r o g r e s s i o n ,  i f  you would,  t e l l  u s  what examina t ion  you 

Doc to r ,  do I u n d e r s t a n d  t h a t  t h i s  w a s  done i n  an  

As t h e  p a t i e n t  d i s r o b e d ,  s o  you can  see t h e  s p i n e ?  

Y e s .  For  example ,  when I am examining a male p a t i e n t ,  

All r i g h t .  Can you t h e n ,  Doc to r ,  i n  a s t e p  by s t e p  

per formed?  - 

A. Yes. The examina t ion  began w i t h  o b s e r v a t i o n  and I 

no ted  t h a t  Mr. McKnight was a male of app rox ima te ly  h i s  s t a t e  

age .  H e  was of  ave rage  p r o p o r t i o n s .  

I no ted  t h a t  he  w a s  a b l e  to g e t  o u t  of t h e  c h a i r  w i t h 0 1  

d i f f i c u l t y ,  t h a t  h e  was a b l e  t o  walk w i t h o u t  l i m p i n g ,  and 

t h a t  he was a b l e  t o  c l i m b  o n t o  and o f f  of t h e  examining t a b l e  

i n  a normal f a s h i o n .  

2. D o  t h o s e  f i n d i n g s ,  o r  t h o s e  o b s e r v a t i o n s  t h a t  you 

nade,  a r e  t h e y  p a r t i o f  t h e  examina t ion?  

1. Y e s ,  t h e y  a r e .  

- _ _  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P And of what impor tance  a r e  t h o s e ?  

A. Those a r e  a l l  normal f i n d i n g s .  They a r e  i m p o r t a n t  in 

t h a t  t h e y  a r e  normal .  

A 

They would a l s o  be i m p o r t a n t  i f  t h e y  a r e  abnormal .  

For  example ,  i f  he  had l imped when he walked,  t h a t  

would have been a c l u e  t h a t  t h e r e  may have been -- excuse  

m e  -- something wrong w i t h  e i t h e r  a l e g  o r  somethinq of  t h a t  

n a t u r e .  

Q. I a m  s o r r y  t o  i n t e r r u p t  youl  Doc to r ,  t h e n  go ahead 

w i t h  your  answer.  

A. I t h e n  examined h i s  ce rv ica l  s p i n e  and no ted  t h a t  

he had normal c e rv i ca l  l o r d o s i s  w i t h o u t  e v i d e n c e  o f  

p a r a c e r v i c a l  o r  t r a p e z i u s  spasm. 

Q. Can you b r e a k  t h a t  down i n t o  o r 5 i n a r y  l anguage  f o r  the 

j u r y ?  

A. C e r t a i n l y .  T h a t ' s  t h e  o r d i n a r y  language  I use  a l l  the 

t i m e  I b u t  i t  i s  m e d i c a l  t e rmino logy .  

I s u s p e c t  -- you want t o  know s e v e r a l  t h i n g s .  Cervical 

refers  t o  t h e  neck ,  okay? 

L o r d o s i s  i s  t h e  c o n f i g u r a t i o n  of  t h e  c e r v i c a l  s p i n e .  

I f  you look  a t  somebody from t h e  s i d e ,  you w i l l  see t h a t  i n  

t h e  normal s i t u a t i o n  t h e i r  neck assumes s o r t  o f  a C-shaped 

- _  

c o n f i g u r a t i o n .  

P a r a c e r v i c a l  i s  t h e  a r e a  on e i t h e r  s i d e ,  p a r a ,  of t h e  

c e rv i ca l  s p i n e .  
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Q. 

A. 

side. 

L U  

Trapezius is the large muscle that covers t h e  top 

of your shoulder and extends down your back. 

Q. What is spasm? 

A. 

like a charley horse. 

Q. Okay. You can continue then, Doctor. 

A. I found that there was tenderness to palpation in the 

left trapezius. 

cervical flexion, extension and lateral rotation, and 

approximately 50 percent of normal lateral bending. 

Spasm is a sustained contraction of a muscle, much 

There was approximately 7 5  percent of normal 

Can you explain those findings? 

Certainly. Flexion is nodding your head forward. 

Extension is looking backwards. 

Lateral rotation is turning your head from side to 

And lateral bending is tilting your head from side 

to si,?. 

Q. All right. 

And in regard'to the findings of limitation, what does 

that represent? 

A. It represents that Mr. McKnight did -not demonstrate 

a normal range of cervical motion. 

He had approximately three-quarters of normal flexion, 

extension and lateral rotation, and approximately half of 

normal lateral bending. 
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Q. 

A. N o ,  h e  does  t h a t  h i m s e l f .  

Q. Thank you, Doctor .  

Does h e  do t h a t  h i m s e l f ,  o r  do you t u r n  h i s  head? 

What e l se  w a s  i n v o l v e d  i n  t h e  examina t ion  t h e n ?  

A. I found t h a t  when he performed l a t e r a l  r o t a t i o n  and 

l a t e r a l  bending ,  he cornplained of p a i n  i n  e a c h  s i d e  of h i s  

neck.  I performed a n e u r o l o g i c a l  examina t ion  of t h e  upper  

e x t r e m i t i e s  and found t h a t  he had normal deep  tendon  re- 

f l e x e s ,  muscle  s t r e n g t h  and s e n s o r y  p e r c e p t i o n .  

Q. 

s i g n i f i c a n c e  o f  t h o s e  f i n d i n g s  a r e ,  and i f  you c a n  e x p l a i n  

them a l i t t l e  b i t  so t h e  j u r y  can  u n d e r s t a n d  them, 

unde r s t and  them. 

A. 

t h e i r  s i g n i f i c a n c e .  

I w i l l  have t o  s t o p  you a g a i n  and a s k  you what t h e  

and I can 

b 

L e t  m e  e x p l a i n  what t h e y  a r e ,  and t h e n  w e  w i l l  d i s c u s s  

Deep tendon  r e f l e x e s ,  t h o s e  a r e  your  r e f l e x e s ,  t h e  

t h i n g  c h a t  t h e  d o c t o r  checks  w i t h  a l i t t l e  r e d  r u b b e r  h a n d l e .  

Muscle s t r e n g t h  i s  r e a l l y  an  e v a l u a t i o n  of  t h e  

s t r e n g t h  of  v a r i o u s  g roups  o f  musc le ,  and s e n s o r y  p e r c e p t i o n  

i s  t h e  p a t i e n t ' s  a b i l i t y  t o  p e r c e i v e ,  t o  f e e l ,  t o  e x p e r i e n c e  

e i t h e r  l i g h t  t o u c h  o r  p i n p r i c k .  - _  

T h i s  i s  done t o  d e t e r m i n e  i f  t h e r e  i s  a problem.  

For example,  i n  t h i s  c a s e ,  w i t h  t h e  n e r v e s  t h a t  s u p p l y  t h e  

v a r i o u s  m u s c l e s ,  and t h e  v a r i o u s  s k i n  p o r t i o n s .  

These n e r v e s  o r i g i n a t e  i n  t h i s  p a r t i c u l a r  s i t u a t i o r ,  

Morse, Cjantverg CY Hodge 
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in the cervical spine. 

8. 

These are all normal findings. 

A11 right. 
J 

Did you tken do further examination? 

A. Yes. I then examined his lumbosacral spine or his 

low back. 

Q. And what was your examination and findings concerning 

the low back? 

A. That he had normal lumbar lordosis, without evidence 

of paraspinal spasm. 

He had no areas of localized tenderness on palpation 

in the lumbosaczal area, sacroiliac joints or the sciatic 

notches. 

Q. What is localized tenderness as opposed to just 

general tenderness? 

A. Localized tenderness means when I palpate the various 

c 

areas I am only touching a local area. In other words, I 

can't, even though I have reasonably big hands, I can't touch 

your whole hack at one point, so that I will touch the 

lumbosacral spine, touch the sacroiliac joint or touch the 

sciatic notch. 
- .  

So the palpation is localized to those areas. 

Q. What is the significance of no areas of localized 

tenderness, then? 

A. That's a normal finding. 

Morse, Cjantverg & Hodge  
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Q. Okay. Thank you. 

What else occurred then? 

I found that forward flexion could be accoxplished, A. 

such that his fingertips reached his knees. 

Extension and lateral bending were performed fully, 

and he complained of pain with extension and pain with left 

lateral bendinq. 

Q. 

A. Certainly. 

Q. 

bending, as opposed to right lateral bending, or is there any 

difference? 

Can I stop you there, Doctor? 

What is the significance of pain with left lateral 

A. 

attach a lot of significance to that particular finding, in 

isolation. 

the left low back. 

When there is one abnormal finding, I can't really 

Mr. McKnight, for example, complained of pain ir, 

When he bent toward that side on examination, he 

conplained of pain on that area. 

Q. All right. Then what happened next in your examinatior 

A. 

Q. Can I stop you there, Doctor? 

I found that the Burns Test was positive. 

. -  

I would like to know what the Burns Test is, if you 

-an explain that to us? 

3. 

to evaluate the lumbar spine. 

Yes. The B u r n s  Test is one of the tests that is used 
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The patient is asked to kneel onto a wooden chair 

that has no arms, and his body is parallel with the back of 

the chair. 

If I am not being clear, let me know. 

Q. Okay. 

A. So he is parallel with the back of the chair. 

While he is in the kneeling position, I then ask him 

to sit back so that his buttocks touches his heels, to 

hunker down. 

From that kneeling position, he is asked to bend for- 

ward as Ear as he can, to touch the floor, if he can. 

In Mr. McKnight's case, after he assumed the position, 

sat back onto his heels and bent over, he did not touch the 

floor. - 
Q. What's the significance of that? 

A. The significance of that is that that test demonstrate 

that Mr. McKnight was not performing to his full capacity. 

Q. Why do you use that type of test? 

A. That type of test is a confirmatory test for some of 

the other tests that we use. 

For example, when Mr. McKnight was in-the standing 

position, I asked him to bend over, and he only bent over 

as far as being able to have his fingertips reach his knees. 

That's a marked limitation of motion. 

Very unusual. By having him perform the Burns Test, 

Morse, Cjantverg CY Hodge 
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several things occur. 

When he gets into the kneeling position and sits back 

onto his heels, he relaxes his hamstring muscles. He also 

relaxes the muscles that go from his spine down to his pelvis 

and he also flattens out his lumbar lordosis. 

In that position he is putting his spine and his 

extremities in the most relaxed position that there can be, 

and unless he had the condition, which I will explain in a 

mizute, he ought to be able to bend forward and touch the 

floor. 

Now, the conditions, none of which Mr. McKnight had, 

would be a fused spine, or a rigid spine! fused hip joints, 

or solid hip joints, total hip replacement, whatever. 

So in essence what I am saying is that Mr. McKnight 

had the capacity to perform the 'Burns Test such khat he 

could have, touched the floor if he wanted to. 

Q. ,Well, did you then conduct other tests, Doctor, on the 

patient? 

A. Yes, I did. 

Q. And what else did you do? 

A. I found that heel walking and toe walking _.  were F e r -  

formed without evidence of weakness or of pain. 

I found that sitting straight leg raising could be 

accomplished to the horizontal bilaterally, and that each 

maneuver was accompanied by left low back pain. 

Morse, Cjantverg Hodge  
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Q. Is there any significance to those findings? 

A. The fact-that sitting straight leg raising could be 

accomplished to the horizontal bilaterally is significant 

in that it is a normal finding. 

The fact that he complained of low back pain on both 

the right side and the left side again is a finding that 

needs to be considered with respect to the other findings. 

He had some pain, and I noted that. 

Q. Okay. And what else then was done? 

A. I found that supine straight leg raising could be 

accomplished to 45 degrees on the right and to 60 degrees on 

the left, and that each maneuver was accompanied by left 

low back pain. 

Q. Can I stop you t,here? 

What is the difference between sitting straight leg 

raising and this supine straight leg raising,? 

A. Sitting straight leg raising is performed with the 

patient initially sitting over the edge of the examining 

table, and initially his knees are Sent. 

I asked him to raise one leg and then the other leq, 

_ _  so that his knee is extended. 

In that position, his leg is parallel with the floor, 

and then the test could be performed to the horizontal. 

What I mean by that is, his leg is now parallel with the 

floor and forming a right angle or a 90 degree angle w i t h  ?.is 

Morse, Santverg & Hodge 
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body. 

The s u p i n e  s t r a i g h t  l e g  r a i s i n g  t e s t  i s  performed by 

a s k i n g  t h e  p a t i e n t  t o  l i e  down, and t h e n  I a s s i s t  him i n  

r a i s i n g  up one l e g  and t h e n  t h e  o t h e r  l e g .  

Then when he i n d i c a t e s  e i t h e r  he  i s  hav ing  p a i n ,  o r  

t h e r e  i s  r e s i s t a n c e  t o  t h i s  maneuver, w e  s t o p .  

So i n  M r .  I l cKn igh t ' s  s i t u a t i o n ,  s i t t i n g  s t r a i g h t  l e q  

r a i s i n g  c o u l d  be accompl i shed  such  t h a t  he  formed a 9 0  degree 

a n g l e  between h i s  l egs  and h i s  body. T h a t ' s  a normal f indinc,  

When w e  t u r n e d  -- when he t u r n e d  o v e r ,  90  d e g r e e s  so  

t h a t  he  w a s  l y i n g  down, he  o n l y  performed t h i s  t o  6 0  d e g r e e s  

on t h e  r i g h t ,  and t o  4 5  d e g r e e s  -- I am s o r r y  -- 45  d e g r e e s  

on t h e  r i a h t  and t o  6 0  d e g r e e s  on t h e  l e f t ,  abou t  a h a l f  t o  

t w o- t h i r d s  what he d i d  i n  t h e  s i t t i n g  p o s i t i o n .  

Q. Should t h e r e  be any d i f f e r e n c e  between t h o s e  two test: 
.- 

A. N o ,  t h e r e  s h o u l d n ' t  be .  There  i s  no ana tomic  

b a s i s  f o r  t h i s .  

Q. Does t h i s  c o r r e l a t e  back w i t h  t h e  Burns T e s t ,  t h i s  

t y p e  of  f i n d i n g ?  

A. Yes, it d o e s .  

Q. A l l  r i g h t .  And what e l se  d i d  you do w i t h  r e g a r d  t o  

I l r .  McXnight, t h e n ?  

A. I found t h a t  t h e  L a s e p e ' s  maneuver was n e g a t i v e .  

P What 's  t h a t ?  

A. The L a s e g u e ' s  maneuver i s  a t e s t  t h a t  i s  des igned  t o  
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put stress on the sciatic nerve. 

The test is performed duriRg the supine straight le9 
, 

raising test, and it is done just at the limit where the 

patient complains of pain. 

I then dorsiflex his ankle or bring his toes into the 

upward position. 

That maneuver causes tension or stretch on the 

sciatic nerve. 

When the test is negative, the patient has no complai: 

of pain in his leg and in particular in his calf. 

p. 

A. 

extremities and found that he had hyperactive deep tendon 

reflexes, no ankle clonus, normal sensory perception, a 

giving way type of weakness of each extensor hall6cis longus 

and normal strength of the other muscle groups. 

Q. 

of weakness and the extensor hallucis longus? 

A. Yes. The extensor kallucis longus is the long 

extensor of the great toe, and that particular muscle is 

ennervated 

And what other examinations did you perform? 

I performed a neurological examination of the lower 

Can I ask you about the type -- this giving way type 

_ _  or supplied by a specific nerve. 

When I asked him to bring his toes up and to hold 

them against my resistance, they collapsed very quickly. 

Jgain, that's not a finding that has any anatomical basis. 

When somebody has weakness, they will bring, for 

Morse, Santverg B Hodge 
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example,  t h e i r  t o e  up ,  and t h e y  w i l l  r e s i s t  m y  push ing  and 

u l t i m a t e l y  f a t i g u e ,  and t h e  muscle o r  t h e  t o e  a c t u a l l y  will 

beg in  t o  d r o p .  

T h i s  w a s  t h e  t y p e  of weakness t h a t  w e  r e f e r  t o  a s  

g i v i n g  way; w i t h  t h e  s l i g h t e s t  o f  p r e s s u r e ,  h i s  toe f e l l  down 

Q. Is t h i s  t h e  same t y p e  of f i n d i n g ,  t h e n ,  g o i n g  back 

t o  t h e  Burns T e s t  and t h e  f i n d i n g s  i n  t h e  s u p i n e  and t h e  

s i t t i n g  s t r a i g h t  l e g  r a i s i n g ?  

A. I t  f a l l s  i n t o  t h e  same c a t e g o r y ,  y e s .  

Q. A l l  r i g h t .  

Was t h e r e  any o t h e r  e x a m i n a t i o n ,  p h y s i c a l  examina t ion  

per formed by you? 

A. No, t h e r e  w a s  n o t .  

P Does t h a t  conc lude  a l l  o f  t h e  s t a n d a r d  o r t h o p e d i c  

examina t ions  t h a t  you needed f o r  pu rposes  of your'  engagement 

i n  t h i s  c a s e ?  

A. I t  i n c l u d e d  a l l  t h e  s t a n d a r d  o r t h o p e d i c  examina t ions  

t h a t  I would use  on any p a t i e n t ,  n o t  j u s t  p a r t i c u l a r l y  f o r  

you,  M r .  Murphy. 

Okay Did you do a n y t h i n g  e l se  t h e n ,  Doc to r ,  con- 

- _  
c e r n i n g  t h i s  p a t i e n t ?  

A. Yes. I s e n t  -- r e f e r r e d .  hiin t o  t h e  r a d i o l o g i s t  n e x t  

d o o r ,  asked  t h a t  r a d i o g r a p h s  of  t h e  c e r v i c a l  s p i n e  and 

lumbosac ra l  s p i n e  be o b t a i n e d ,  and p e r s o n a l l y  went o v e r  

and reviewed t h o s e  r a d i o g r a p h s  a f t e r  t h e y  had been t a k e n .  

Morse, Cjantverg B Hodge 
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Q. And can  you t e l l  u s ,  Doc to r ,  what t h e  f i n d i n g s  were 

w i t h  r e g a r d  t o  t h e  r a d i o g r a p h s  t h a t  you took  on December 4 t h ?  

A. Y e s .  The r a d i o g r a p h s  of t h e  ce rv ica l  s p i n e  showed 

no ev idence  of f r a c t u r e ,  d i s l o c a t i o n  o r  d i s c  space  nar rowing .  

Q. And how a b o u t  t h e  x- rays  of t h e  l umbosac ra l  s p i n e ,  

low back? 

A. They showed no e v i d e n c e  of  f r a c t u r e  o r  d i s l o c a t i o n .  

There  w a s  nar rowing  of  t h e  l umbosac ra l  i n t e r s p a c e  w i t h  

a s s o c i a t e s  s p u r r i n g .  

Q. And where p r e c i s e l y  w a s  t h a t  l o c a t e d ?  

A. The nar rowing  w a s  a t  t h e  l umbosac ra l  i n t e r s p a c e  o r  the 

i n t e r s p a c e  t h a t  i s  between t h e  f i f t h  lumbar and f i r s t  s a c r a l  

v e r t e b r a .  

Q. Okay. Now w i t h  r e g a r d  t o  a n y t h i n g  e l se  you d i d  on 

t h e  4 t k  o f  December, d i d  y o u ' d o  a n y t h i n g  e l se  c o n c e r n i n g  t h e  

p a t i e n t ,  f i r s t  of a l l ?  

A. 

Q. 

A. 

Q. 

x- ray  

A. 

Q. 

A. 

P h y s i c a l l y ?  

P h y s i c a l l y ?  

N o ,  I d i d  n o t .  

Did t h a t  conc lude  your  p h y s i c a l  examina t ion  and your 

examina t ion  of M r .  McKnicjht? - - _  

Y e s .  

And t h e n  he l e f t  your  o f f i c e ,  I t a k e  i t? 

Yes. 

Q. I n  t h e  company of h i s  l awyer?  
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A. No, in the company of Mr. Rosen. 

Q. 

have any additional records or documents at that time? 

A. I did. 

Okay. And did you read any additional, or did you 

Q. And did you review those? 

A. I did. 

Q. 

A. Yes. 

Did you have any films, other films at that tirne? 

Q. 

A. Yes. 

And did you review those? 

Did you have everything you needed in terms of other Q. 

films and records and documents at that time? 

A. No, I did not. 

0. 

you were lacking? 

And what documents and records or films did you find 

A. 

emergency room record from April 30th, 1983 at Lakewood 

I had -- the documents that were lacking were the 

Hospital. 

The reports of Doctors Mulligan, Katzenmeyer and 

Yurick; and the radiologist's interpretation of the CT scan 

2f the lumbar spine. - _  

2. So did you formulate any opinions at that time, 

3id you defer that until you had all of your -- all of these 

jocuments and rezords? 

or 

i. I deferred it until I had the remainder of the 
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documents and r e c o r d s .  

Q. Okay. And t h e n  d i d  the re  come a t i m e  when I l a t e r  

g o t  t h o s e  m a t e r i a l s  f o r  you? 

A. There  d i d .  

0. And d i d  you r e c e i v e  t h o s e  t h e n  sometime t h e r e a f t e r ?  

A. Y e s ,  I d i d .  

Q. And t h e n  you reviewed t h o s e ,  I t a k e  it? 

A. Tha t  i s  c o r r e c t .  

P 

x- ray  f i l m  t h a t  w a s  t a k e n  a t  Lakewood H o s p i t a l  on A p r i l  3 0 t h ,  

1 9 8 3  -- 

T o  go back j u s t  f o r  a moment, d i d  you r ev i ew  t h e  

A. I d i d .  

Q. -- emergency room? 

A. I d i d .  

Q. And d i d  you compare t h a t  w i t h  t h e  f i l m  you- took  h e r e ?  

A. Y e s .  

Q. 

f i l m  and t h e  films you t o o k  on December 4 t h ?  

And what w q r e  your  f i n d i n g s  i n  t e r m s  o f  r e a d i n g  t h a t  

A. I found t h a t  t h e  r a d i o g r a p h s  of t h e  c e rv i ca l  s p i n e ,  

which were o b t a i n e d  on A p r i l  3 0 t h ,  1383 ,  w e r e  t h e  same as 

t h e  f i l m s  o f  t h e  cervical  s p i n e  t h a t  were o b t a i n e d  on 

December 4 t h ,  1 9 8 4 .  

I n  e s s e n c e ,  t h e y  were normal.  

I a l s o  found t h a t  t h e  r a d i o g r a p h s  of  t h e  l umbosac ra l  

s p i n e  t h a t  were o b t a i n e d  o n  A p r i l  3 0 t h ,  L983, w e r e  t h e  same 
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a s  t h e  r a d i o g r a p h s  t h a t  were o b t a i n e d  on December 4 t h ,  1984. , I 

Tha t  i s  t o  s a y ,  i t  was t h e  same d e g r e e  of nar rowing  
I 

, , 

of  t h e  l umbosac ra l  i n t e r s p a c e  w i t h  t h e  same d e g r e e  of s p u r r i n  I 

t h e  day  a f t e r  t h e  a c c i d e n t  as t h e r e  was when I examined him 

i n  1 9 8 4 .  

I w a s  t r y i n g  t o  -- a y e a r  and seven  months l a t e r .  

Can you t e l l  t h e  j u r y  what you mean by nar rowing  Q. 

and s p u r r i n g ?  

A. Yes. S p u r r i n g  r e f e r s  t o  an  a d d i t i o r _ a l  bony p r o l i -  

f e r a t i o n  o r  bony growth ,  much l i k e  a s p u r  o r  a b a r b ,  o r  an 1 
a d d i t i o n a l  p r o j e c t i o n  on t h e  bone.  

a r t h r i t i s  o r  d e g e n e r a t i v e  changes .  

T h i s  i s  as a r e s u l t  o f  

Narrowing r e f e r s  t o  t h e  f a c t  t h a t  t h e  s p a c e  between 

e a c h  v e r t e b r a  h a s  a normal h e i g h t .  And i n  a d d i t i o n ,  each  

v e r t e b r a l  i n t e r s p a c e  h a s  a normal r e l a t i o n s h i p  to. t h e  remain-  

i n g  i n t e r s p a c e s .  

Fo r  example ,  t h e  w i d e s t  i n t e r s p a c e  i s  t h e  L4-L5 

i n t e r s p a c e .  The lumbosac ra l  i n t e r s p a c e ,  t h e  L S - S l  i n t e r -  

space  i s  a b o u t  t h e  same h e i g h t  o r  w i d t h  as  t h e  L3-L4 i n t e r -  

s p a c e ,  t h e  one above i t .  

Narrowing i s  a c o n d i t i o n  where ,  when I look a t  t h e  
_ _  

x- r a y s ,  I can  see t h a t  t h e  h e i g h t  o f  t h a t  space  between t h e  

two v e r t e h r a  i s  less  t h a n  it shou ld  be .  

I t  i s  s m a l l e r  o r  na r rower .  
I 

Q. And w h a t  a r e  t h e  c a u s e s  of nar rowing?  
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A. 

r e f e r r e d  t o  a s > d e g e n e r a t i v e  d i s c  d i s e a s e .  

The  most common cause  of narrowing i s  a c o n d i t i o n  

The o t h e r  c a u s e s  of narrowing can  be i n f e c t i o n ,  

can be p o s t - s u r g i c a l  changes:  f o r  example ,  a s  a r e s u l t  of  

a laminectomy. 

There  i s  a c o n g e n i t a l  nar rowing ,  i n  o t h e r  words ,  a 

nar rowing  t h a t  an  i n d i v i d u a l  i s  born w i t h .  

I w a s  j u s t  t r y i n g  t o  t h i n k  o f  i f  I had s e e n  any 

nar rowing  immedia te ly  f o l l o w i n g  trauma, o r  i f  t h a t  c o n d i t i o n  

e x i s t s .  

s o  t h o s e  are t h e  b a s i c  c a u s e s .  

Q. 

d i d  you have an  o c c a s i o n ,  i n  a d d i t i o n  t o  r e a d i n g  h i s  

p l a n e  f i l m s ,  t o  look a t  t h e  CT s c a n  t h a t  was per formed?  

A. Yes, I d i d .  

Q. 

t h i s :  

I t  r e a l l y  d o e s n ' t  e x i s t  immedia te ly  a f t e r  t r auma ,  

Doctor ,  w i t h  r e g a r d  t o  M r .  McKnight, s p e c i f i c a l l y ,  

.. 

Now, b e f o r e  w e  g e t  t o  t h a t ,  Doc to r ,  c an  I a s k  you 

Is t h e r e  d e g r e e s  o r  -- s t r i k e  t h a t .  

I n  terms of  t h e  d i s c ,  and i t s  r e l a t i o n s h i p  w i t h  t h e  

v e r t e b r a e ,  and i t s  r e l a t i o n s h i p  w i t h  t h e  n e r v e s  and t h e  d u r  

do  d i s c s  b u l g e ,  e x t r u d e ,  p r o t r u d e ,  o r  h e r n i a t e ?  

4. Y e s ,  a l l  f o u r .  

2. Can you s o r t  of e x p l a i n  t h a t  f o r  m e ?  

\. 

is l i k e  a d i s c ,  l i k e  a donu t  w i t h o u t  a h o l e .  

S u r e .  The d i s c ,  when i t  i s  looked a t  i n  c r o s s - s e c t i o n ,  
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I t  has  a c o v e r i n q  around i t  t h a t  i s  r e f e r r e d  t o  

as t h e  a n u l u s .  ., 

I n  a d d i t i o n ,  it i s  r e i n f o r c e d  i n  t h e  f r o n t  by t h e  

a n t e r i o r  l o n g i t u d i n a l  l i g a m e n t ,  and i n  t h e  back by t h e  

p o s t e r i o r  l o n g i t u d i n a l  l i g a m e n t .  

I n  i t s  normal c o n f i g u r a t i o n ,  t h e  d i s c  i s  o v a l  i n  

i t s  geometry.  

The e a r l i e s t  form, o r  t h e  most  minimal d e g r e e  of 

a b n o r m a l i t y  o r  p a t h o l o g y  would be a b u l g i n g  d i s c ,  

o c c u r s  when you look  a t  t h e  d i s c ,  i n s t e a d  of b e i n g  o v a l  

and symmetrical w i t h i n  t k e  c o n f i n e s  of  t h e  a n u l u s ,  

has a bu lge .  

and what 

it 

I t  i s  beg inn ing  t o  push on t h e  a n u l u s  and s t r e t c h  

t h e  a n u l u s  i n  a c e r t a i n  area.  

The n e x t  d e g r e e  w o u l d ' b e  a p r o t r x s i o n ,  which i s  a 

l a r g e r  b u l g e ,  i f  you w i l l .  

The n e x t  d e g r e e  would be an  e x t r u s i o n .  I would 

t h i n k  of -- when peop le  commonly t h i n k  abou t  -- when t h e y  

t a l k  abou t  e x t r u d i n g  t h i n g s ,  i f  you had a p a s t a  make r ,  f o r  

example,  and you were making some p a s t a ,  f o r  example i f  

you were making t h e  s l i ces  of  p a s t a ,  you w e r e -e x t r u d i n g  it 

o u t  o f  t h e  p a s t a  maker,  so  w i t h  an  e x t r u s i o n  there i s  now 

a h o l e  i n  t h e  a n u l u s  o r  a t e a r  i n  t h e  a n u l u s ,  and a p o r t i o ?  

of t h e  d i s c  m a t e r i a l  i s  now e x t r u d e d  o r  pushir-g o u t  of this. 

And a h e r n i a t i o n  i s  t h e  o t h e r  end of  t h e  spec t rum,  ?:-.e 
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h i g h e s t  g r ade  of t h e  spec t rum,  where in  t h i s  e x t r u d e d  p i e c e  

h a s  completely,come o u t  of t h e  c o n f i n e s  and i s  l y i n g  f r e e  

and s e p a r a t e  from t h e  d i s c .  

Q. Do you t r e a t  peop le  w i t h  t h e s e  v a r i o u s  d i s o r d e r s  i n  

your  everyday  p r a c t i c e ?  

A. Yes, I do.  

Q. 

i n  your  p r a c t i c e ?  

A. Y e s .  

Is t h i s  one of  t h e  common problems t h a t  you t r e a t  

Q. 

have a h e r n i a t e d  d i s c  o r  a n  e x t r u d e d  d i s c ?  

A. Yes. 

Q. And what a re  t h e  c l a s s i c  symptoms and f i n d i n g s ?  

A. The c l a s s i c  symptoms and f i n d i n g s  of  a h e r n i a t e d  d i s c  

would be an  i n d i v i d u z l  who h a s  back p a i n ,  and more i m p o r t a n t 1  

who h a s  l e g  p a i n .  

A r e  t h e r e  c l a s s i c  t h e n  symptoms t o  a p e r s o n  who would 

O f t e n t i m e s ,  p a t i e n t s  who have an e x t r u d e d  o r  h e r n i a t e d  

d i s c  w i l l  t e l l  you t h a t  t h e y  had back and l eg  p a i n  sometiine 

i n  t h e  p a s t ,  and a l l  o f  a sudden t h e i r  back p a i n  went away, 

b u t  t h e i r  l e g  p a i n  g o t  worse.  

N O W ,  w e  w i l l  c o n f i n e  t h i n g s  t o  t h e  Lumbar s p i n e ,  o t h e r .  

w i s e  w e  w i l l  be h e r e  f o r  q u i t e  a w h i l e ,  and w e  w i l l  c o n f i n e  

it t o  t h r e e  s p e c i f i c  l e v e l s ,  because  t h o s e  s p e c i f i c  l e v e l s  

a r e  t h e  ;r.ost common l e v e l s  o f  a h e r n i a t e d  d i s c .  

T h e r e ' s  t h e  d i s c  between t h e  t h i r d  and f o u r t h  l u m b a r  
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f i f t h  and t h e  f i r s t  sacrum,  t h e  l umbosac ra l  i n t e r s p a c e .  

Each of  t h o s e  a r e a s  has  a s p e c i f i c  p a t t e r n .  And 

p e r h a p s  t o  s imply  i t  even more, l e t ' s  j u s t  l ook  a t  t h e  

l umbosac ra l  i n t e r s p a c e ,  t h e  l o w e s t  i n t e r s p a c e .  

With an  i n d i v i d u a l  who has  a h e r n i a t e d  d i s c ,  an  

e x t r u d e d  d i s c ,  a t  t h e  l umbosac ra l  i n t e r s p a c e ,  h i s  l e g  p a i n  

would be u n i l a t e r a l .  I t  would be on one s i d e  o r  t h e  o t h e r .  

L e t ' s  assme it i s  on t h e  l e f t  s i d e ,  he would complain  

o f  p a i n  i n  h i s  back ,  r a d i a t i n g  i n t o  h i s  b u t t o c k s ,  down t h e  

p o s t e r i o r  a s p e c t  o f  h i s  t h i g h ,  o r  t h e  back of h i s  t h i g h ,  

i n t o  t h e  p o s t e r i o r  o r  p o s t e r i a l  l a t e r a l ,  i n t o  t h e  back o r  

t h e  back and o u t e r  s i d e  of h i s  c a l f ,  i r , t o  h i s  f o o t  and 

t h e  l a t e r a l  a s p e c t  o f  h i s  f o o t ,  t h e  l i t t l e  t o e  and t h e  f o u r t k  

t o e ,  t h e  one r i g h t  n e x t  t o  it. 

37  

Those would be h i s  c o m p l a i n t s  o f  p a i n .  

Depending upon t h e  l e n g t h  of t h e  t i m e  t h a t  t h e  

d i s c  had been h e r n i a t e d ,  he would a l s o ,  o r  may a l s o ,  have 

numbness, and t h e  d i s t r i b u t i o n  o f  h i s  numbness would f o l l o w  

t h e  same d i s t r i b u t i o n  t h a t  I t a l k e d  a b o u t ,  and would p robab ly  

be more pronounced i n  t h e  l i t t l e  t o e  and n e x t  t o  i t .  

There  a r e  a whole v a r i e t y  of a c t i v i t i e s  t h a t  would 

i n c r e a s e  h i s  symptoms. 

a c t i v i t i e s  t h a t  would make h i s  symptoms b e t t e r .  

There  a r e  a whole v a r i e t y  of 
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In terms of his physical findings, he would have 

some, if not all, of the following things: He would have 

limitation of straight leg raising, both sitting acd supine, 

to the same degree. 

He may have a positive Lasegue's test, with pain 

radiating into his calf. 

Classically, he would have loss of his ankle reflex. 

He would have weakness of his calf musculature. 

He would have difficulty or inability to walk on his 

toes, and he would have decreased perception of light touch 

along the lateral border of his foot. 

Q. Now, can I ask you then to consider Mr. McKnight in 

terms of your examination, specifically regarding, let's say 

the potential for a diagnosis of extrusion or herniated disc 

at L S - S l  on Mr. McKnight. 

Did he have any of those findings that you just 

elicited? 

A. He had none of these symptoms. He had no neurologica: 

findings, and he had limitation only of supine straight leg 

raising, without limitation of sitting straight leg raising, 

and that was on both sides, rather than one -side. 

SO in the pure sense, I would say, no, he had none 

of the classical findings of a herniated disc at the 

lumbosacral interspace. 

Q. With regard to the unilateral left side finding or 
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pain symptorr., did you find that Kr. McKnight had unilateral 

pain? 

A. 

of his back. 

2 

He complained of pain unilaterally in the left side 

I don't recall that he complained of left leg pain 

at the time that I examined him. 

Q. 

there has been a diagnosis of a disorder on -- causing an 

impingement of the nerve on the right side at L5-S1. What 

unilateral symptomatology should there be for that type of 

finding? 

A. For the diagnosis of an extruded, or -- 

Q. Or herniated disc? 

A. 

would be a l l  the same symptoms that I talked about on the 

left side, but on the right side. He would experience thein 

jown his right leg in the distribution that I talked about. 

Q. 

1. No, there was not. In fact, I j u s t  reviewed his 

iistory again, and he had no leg radiation when I examined 

iim. 

1. 

'ou could put it up on the shadow box there behind your desk. 

Well, left -- I will ask you to assume, Doctor, that 

-- or herniated disc, the right side at L5-S1, it 

And was there any of that in Mr. McKnight's case? 

- - .  

Now Doctor, if we coulc! get into the CATscan, maybe 

THE VIDEO OPERATOR: We are off the record. 

(Off the record.) 
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THE V I D E O  OPERATOR: S t acd  by,  we a re  on  t h e  

r e c o r d .  _. 

BY MR. E4URPHY: 

Q. Doc to r ,  you now have on t h e  shadow box some of t h e  

f i l m s  t a k e n  of M r .  McKnight a t  Lakewood Gene ra l  H o s p i t a l ,  

as I u n d e r s t a n d  i t .  

These are  t h e  t y p e s  of  f i l m s  t h a t  you t a l k e d  a b o u t  

b e f o r e  t h a t  you d e a l  w i t h  on a r e g u l a r  b a s i s  i n  your  

p r a c t i c e ?  

A. Y e s .  

Q. And w i t h  r e g a r d  t o  t h e  f i l m s  o f  M r .  McKnight, c an  you 

t e l l  m e  from l o o k i n g  a t  t h o s e  f i l m s  i f  you have r eached  a 

d i a g n o s i s  o r  a f i n d i n g  r e l a t i v e  t o  t h e  f i l m s ?  

A. Yes. 

Q. 

f i l m s  i s ?  

And can  you t e l l  m e  what your  i n t e r p r e t a t i o n  of  t h e  

A. T h i s  i s  t h e  Scou t  f i l m .  

T h i s  i s  t h e  f i l m  t h a t  i s  t a k e n  f o r  t h e  r a d i o l o g i s t  a s  

a r e f e r e n c e ,  so  t h a t  when he takes  t h e  remain ing  f i l m s  of t h e  

CATscan, he can  l o c a l i z e  t h i n g s  i n  s p a c e ,  and i n  p a r t i c u l a r  

i n  t h e  p a t i e n t ' s  -- w i t h  r e s p e c t  t o  t h e  p a t i e n t ' s  anatomy. 

T h i s  f i l m  shows nar rowing  of t h e  l umbosac ra l  i n t e r -  

s p a c e ,  t h e  L 5 - S l  i n t e r s p a c e .  

I n  t h e  r ema in ing  f i l m s ,  and I am r e f e r r i n g  t o  

D e f e n d a n t ' s  E x h i b i t  A t h rough  D ,  a s  w e l l  a s  E t h rough  G ,  
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I reached the conclusion that there is no evidence of 
.. 

a herniated disc. 

Q. 

or the extrusion of disc material, or the bulging beyond the 

normal boundaries of the disc, are there classic measurements 

Okay. Now, with regard to the protrusion of discs 

that can be made from films such as a CATscan? 

A. Yes. 

Q. And is there a rule of thumb that is followed in 

of what type of protrusion, extrusion, herniation, or bi 

you must have before it becomes pathologic? 

A. Yes. 

P 

A. 

And what measurements are those? 

Well, the radiologist can measure the degree of 

terms 

Ige I 

bulge or protrusion, and it is considered that when there is 

a protrusion that is five millimeters or larger, that is 

considered to be pathologic. 

- 

And by pathologic, what do we mean, Doctor? Q. 

4. Abnormal. 

And less than that would then be within the norinal 2. 

_ _  range? 

1. 

?. 

That would be considered within the normal range. 

And is it -- what is your opinion with reasonable 

iedical certainty as to the measurement of the protrusion in 

:his case, in terms of normal or abnormal? 
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THE V I D E O  OPERATOR: S t and  by. W e  a r e  on t h e  

r e c o r d .  

BY MR. MURPHY: 

Q. Doc to r ,  based  on your  review of a l l  of t h e  f i l m s  and 

a l l  o f  t h e  r e c o r d s  of  M r .  McKnight, t o g e t h e r  w i t h  your  

e x a m i n a t i o n ,  and based  on your e x p e r i e n c e  as an  o r t h o p e d i c  

surgeon  i n  t r e a t i n g  c o n d i t i o n s  of t h e  human s p i n e ,  d i d  you 

a r r i v e  a t  an  o p i n i o n ,  based  on a r e a s o n a b l e  d e g r e e  of med ica l  

c e r t a i n t y ,  as t o  your  f i n d i n g s  as t o  whether  o r  n o t  Mr.McRnight 

s u f f e r e d  any o r t h o p e d i c  c o n d i t i o n  a s  a r e s u l t  of t h e  a c c i d e n t  

42 
i 

A. I b e l i e v e  w i t h  a r e a s o n a b l e  d e g r e e  o f  med ica l  ~ 

c e r t a i n t y  t h a t  t h e r e  i s  no abnormal p r o t r u s i o n  i n  t h i s  I 

I 
_i 1 

I 
s i t u a t i o n .  

Q. Thank you v e r y  much, Doctor .  

THE V I D E O  OPERATOR: W e  a r e  o f f  t h e  r e c o r d .  

(Off t h e  r e c o r d . )  

A p r i l  2 9 t h ,  1 9 8 3 ,  M r .  f lcKnight s u s t a i n e d  a c e r v i c a l  - -  and 

lumbosac ra l  s t r a i n .  

Q. 

t h i s  q u e s t i o n  t h a t  M r .  McKnight was i nvo lved  i n  a n  au tomobl le  

a c c i d e n t  on t h e  30 th  of A p r i l ,  1 9 8 3 ,  and t h a t  he w e n t  t h e  

And Doc to r ,  I w i l l  a sk  you t o  assume f o r  pu rposes  of  

Morse, Cjantverg CY Hodge 
R G P C Z ~ C I ~  P-nizcsipr,al ReQr r f z - :  
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next day to Lakewood Hospital and had emergency room 

treatnent for symptoms to his neck and low back, and that 

he followed up with Dr. Mulligan on the 2nd of May, 1983,  

and that he was referred to Dr. Katzenmeyer at Lakewood 

Hospital for therapy, and received therapy until June 3 r d ,  

1983;  

And at that time the discharge note stated that the 

only pain now is in the middle of the back of his neck, 

burning sensation after sitting a while, and that he 

returned to work at that time and had no medical treatment 

whatsoever for June, July, August, and most of September, 

1983 ,  until he returned from Pennsylvania on a car trip 

near the end of September of 1983  and went to Dr. Mulligan 

for this low back symptomatology, and then was referred to 

Dr. Yurick and had a CATscan that you saw. 

I will ask you if you have an opinion, based upon 

reasonable medical certainty, if the findings by Dr. Yurick 

and the treatment by Dr. Yurick that occurred after 

September of 1983,  and any subsequent treatment he may have 

had from any physician after September, 1953 ,  related with 

reasonable medical certainty to the accident-of April 29th, 

1983.  

MR. PARIS: Objection. 

A. 

assume all t!ie things that you said, even though I know that 

I have an opinion, but may I ask you if I have to 

Morse, Santverg €2 H0d.w 
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MR. PARIS: Wanti t o  r e a s k  t h a t ,  

Marty? 

BY MR. MURPHY: 

Q. With t h a t  c o r r e c t i o n ,  Doctor, d o  you have a n  o p i n i o n  

as t o  whe ther  t h e  t r e a t m e n t  a f t e r  September of 1983 w a s  

I 

I 
~ 

... i 
Doc to r ,  what  d i d  I t e l l  you t h a t  i s  n o t  t r u e ?  
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I 
The a c c i d e n t  w a s  A p r i l  2 9 t h ,  1983,  and t h e  beg inn ing  i 

I of your  q u e s t i o n  i n d i c a t e d  t h a t  it o c c u r r e d  on A p r i l  3 0 t h ,  

r e l a t e d  t o  t h e  a c c i d e n t ?  

MR. PARIS: 

A. Yes. 

MR. PARIS: 

A. Yes, I have an o p i n i o n .  

MR. PARIS: 

Q. And what i s  you r  o p i n i o n ?  

1983.  

6 

19 

20 

MR. MURPHY: Okay. 

I A. My o p i n i o n  i s  t h a t  t h e  t r e a t m e n t  which he  received 

i n  September of 1 9 8 3  w a s  n o t  r e l a t e d  t o  t h e  a c c i d e n t  which 

21 

22 

- _  
o c c u r r e d  on A p r i l  2 9 t h ,  1983.  

THE V I D E O  OPERATOR: Excuse m e .  W e  a re  o f f  

Object ion.  

21 

22 

O b j e c t i o n .  

- _  
o c c u r r e d  on A p r i l  2 9 t h ,  1983.  

THE V I D E O  OPERATOR: Excuse m e .  W e  a re  o f f  

O b j e c t i o n .  

23 

24 

25 

t h e  r e c o r d .  

(Off  t h e  r e c o r d . )  

THE V I D E O  OPERATOR: S tand  by. W e  a r e  on t h e  1 
I 
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record. 

BY MR. MURPHY: -- 

Q. 

in this particular case, do you have an opinion, based upon 

a reasonable degree of medical certainty, 

bulge is related to the accident of April 29th, 

And Doctor, with regard to the bulge that was note6 

as to whether that 

1983? 

MR. PARIS: Objection. 

A. Yes, I have an opinion. 

Q. And what is that cpinion? 

.MR. PARIS: Objection. 

A. 

of April 29th, 1983. 

That it is not related to the bulge -- the accident 

Q. 

Doctor, did Mr. McKnight tell you that he was a weightlifter? 

A. No, he did not. 

In the history taking from this patient, by the way, 

Q. Well, I will ask you to assume that from 1976, when 

Mr. McKnight graduated from Kent State -- or I believe he 
finished two years at Kent State University -- until an 
accident that occurred in 1981, he was involved in 

weightlifting, continuously and regularly on a weekly k sis, 

I believe, three times a week. - - _  

I will ask you to assume that. 

And with the exception of the hiatus of six months 

in 1981, until the time of this accident, was a weightlifter; 

do you have an opinion, based upon reasonable medical 
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certainty, that that type of activity causes -- caused abnorrnzl 

wear and tear on the spine of this particular individual? 

A. Yes, I have Zn opinion. 

Q. And what is that opinion? 

MR. PARIS: Objection. 

A. Certainly weightlifting three times a week for a 

prolonged period of time does cause the spine to experience 

excessive loads nd as a result would cause, and I believe 

caused, abnormal wear and tear on Mr. McKnig5t's spine. 

Q. When you saw him, he was, I believe, 31 years of age? 

A. That is correct. 

Q. 

changes in this young man. 

A. That's correct. 

Q. Was that usual for his age group? 

A. Not for a 31-year o l d .  

And you noted some narrowing and some degenerative 

P Okay. And taking into consideration the history of 

weightlifting that I gave you, would that provide an explana- 

tion? 

MR. PARIS: Objection. 

A. Yes. - .  

Q. With reasonable medical certainty? 

A. Yes, it could. 

Q. Now, with regard to a bulge -- just one final questi3n 
about the bulge, Doctor. 



Is it significant if the bulge is central, as opposed 47 I ~ 

to lateral? 
0 

In a disc between L5 and S1, in an anterior extradural 

bulge? 

A. Yes. The location of the bulge is always significant. I 
Q. And what's the significance of the bulge, the location 

I 
of the bulge? 

A. 

if the bulge is central, then it does not press on the 

two nerve roots which are peripheral or lateral to that, 

and the central bulge therefore cannot be productive of any 

leg radiation, and cannot fall into the category that's 

described as a herniated disc. 

Q. And with regard to central bulges, if they were 

related hypothetically, if a bulge was related to-trauma, 

would there be a finding regarding the ligaments attached to 

The significance of the location of the bulge is that 

the disc? 

MR. PARIS: Objection. 

A. Yes. 

Q. Ar,d can the disruption of those ligaments be clinical-1 

- _  
ly diagnosed by an orthopedic surgeon? 

MR. PARIS: Objection. 

A. Not per se, no. 

Q. Okay. How are they diagnosed? 

A. Well, actually I didn't answer your last question 
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Y e s ,  t h e y  can be d i agnosed  by an o r t h o p e d l c  surgeon 

when he o p e r a t e s  on t h e  p a t i e n t  and l o o k s  and sees t h a t  

t h e  p a t i e n t ' s  l i g a m e n t s  are r u p t u r e d .  

any d i a g n o s i s  t h a t  he makes i s  i n f e r e n t i a l ,  a l t h o u g h  

a c c u r a t e .  

B a r r i n g  an  o p e r a t i o n ,  

I n  o t h e r  words ,  i f  he  were t o  g e t  a myelogram o r  a 

CT s c a n  and see a h e r n i a t e d  d i s c ,  t h e  f a r  end of t h e  spectrum 

he would i n f e r ,  and a c c u r a t e l y  so ,  t h a t  t h e  l i g a m e n t  had been 

t o r n  o r  r u p t u r e d ,  because  t h a t ' s  t h e  o n l y  way t h e  d i s c  

mater ia l  c o u l d  have e x t r u d e d  o r  become h e r n i a t e d .  

Q. 

w i t h o u t  t a k i n g  a r e p e a t  CATscan, o r  w i t h o u t  a myelogram, o r  

w i t h o u t  s u r g e r y ,  i f  i n  f a c t ,  t h e  bu lge  i s  t h e r e  t o d a y ?  

A. N o ,  w e  d o n ' t .  

For  i n s t a n c e ,  i n  Mr. McKnight 's  c a s e ,  do  w e  know, 

I would s u s p e c t  t h a t  it i s  t h e r e  t o d a y ,  because  it 

w a s  back t h e r e  i n  September of ' 8 3 .  

Q. Okay. Was it t h e r e ,  i n  your  o p i n i o n ,  t o  a r e a s o n a b l e  

ciegree of  med ica l  c e z t a i n t y ,  a t  t h e  t i m e  o f  t h i s  a c c i d e n t ?  

3. On t h e  day  of t h e  a c c i d e n t ,  f o r  example? 

2. Yes. 

i. 

i i s e a s e  on t h e  day o f  t h e  a c c i d e n t ,  

- _ .  

Cons ide r ing  t h e  f a c t  t h a t  he had d e g e n e r a t i v e  d i s c  

I would s a y ,  y e s .  

48 

, 

MR. 1.IURPHY: Thank you v e r y  much, Doctor .  

I have no f u r t h e r  q u e s t i o n s .  

Morse, Santverg B Hodge 
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CROSS E X A H I N A T I O N  

BY MR. PARIS: 
> 

Doctor ,  my name i s  David P a r i s .  I r e p r  (5. s e n t  T i m  

McKnight. 

J u s t  t o  f o l l o w  up on t h a t  l a s t  q u e s t i o n ,  D o c t o r ,  

if M r .  McKnight d i d n ' t  have any d e g e n e r a t i v e  d i s c  d i s e a s e ,  

as you c a l l  i t ,  a t  t h e  t i m e  o f  t h i s  a c c i d z n t ,  would y c u r  

o p i n i o n  be  d i f f e r e n t ?  

I n  o t h e r  words ,  t h a t  t h e r e  p r o b a b l y  w a s  no b u l g e  

t h e r e  a t  t h e  t i m e  o f  t h e  a c c i d e n t ?  

A. I t  would be d i f f e r e n t ,  b u t  I wouldr i ' t  be a b l e  t o  

s a y  whe ther  o r  n o t  t h e r e  had been a b u l g e  a t  t h e  t i m e  o f  

t h e  a c c i d e n t .  

Q. Then you r  o p i n i o n  would be d i f f e r e n t ,  and t h a t  

you would have no o p i n i o n  one way o r  t h e  o t h e r ?  

A. T h a t ' s  c o r r e c t .  

Q. Okay. I n  any e v e n t ,  t h e r e  w a s  a b u l g e  a s  d e p i c t e d  

i n  t h e  CAT s c a n s  t a k e n  i n  October  o f  1 9 8 3 ,  

c o r r e c t ?  

a. Tha t  i s  n o t  my o p i n i o n .  

0. L e t  m e  r e p h r a s e  t h e  q u e s t i o n .  

A. Yes. 

0. 

t o d a y ?  

R 

i s  t h a t  

DG you s u s p e c t  t h a t  t h e r e  i s  s t i l l  a bu lge  t h e r e  

No. 

Morse, Cjantwag CY Hodge 
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Q. That  w a s  your  l a s t  o p i n i o n  t o  M r .  Murphy. 

R T h a t ' s  r i g h t .  You a r e  a b s o l u t e l y  r i g h t .  T h a t ' s  

what I s a i d .  

Q. A l l  r i g h t .  

Now, can  I t a k e  a look  a t  your  f i l e  v e r y  b r i e f l y ,  

b e f o r e  w e  s t a r t ?  

A C e r t a i n l y .  

THE V I D E O  OPERATOR: 

(Off  t h e  r e c o r d .  ) 

Fie are  o f f  t h e  r e c o r d .  

THE V I D E O  OPERATOR: Standby.  

W e  a re  on  t h e  r e c o r d .  

BY MR. PARIS: 

Doc tor ,  on  what d a t e  were you f i r s t  r e t a i n e d  by Q. 

M r .  Murphy t o  examine M r .  McKnight? 

R August 7 t h  of  1 9 8 4 .  

Q. And your  d e f e n s e  med ica l  examin t a ion  w a s  December 

4,  1984? 

R T h a t ' s  c o r r e c t .  

And t h a t  w a s .  a b o u t  f o u r  months b e f o r e  t h e  a c t u a l  Q. 

exam? 

A T h a t ' s  c o r r e c t .  

Q. 

were bi.:oked up i n  advance f o r  d e f e n s e  med ica l  e x a m i n a t i o n s ?  

- _  

And, Doc tor ,  a t  t h a t  t i m e  w a s  t h a t  how l o n g  you 

A I s u s p e c t  t h a t  t h a t  p robab ly  was t h e  case .  

Q. And i s  t h a t  about how l o n g  you a r e  c u r r e n t l y  booked 

Morse, Cjantverg tY Hodge 
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d e f e n s e  med ica l  exam w a s  n o t  f o r  t h e  purpose  o f  t r e a t i n g  M r .  

McKnight, b u t  r a t h e r  s o l e l y  t o  r e n d e r  an  o p i n i o n  and p r e p a r e  

up  i n  advance? 

R Y e s .  

Q. 

r e c o r d s ,  t h e  f i l m s ,  conduc t i ng  t h e  d e f e n s e  med ica l  

examina t ion  and p r e p a r i n g  t h e  r e p o r t ,  I t a k e  i t?  

R Y e s .  

Q. 

R I have no i ndependen t  r e c o l l e c t i o n .  

Q* 

$ 2 5 0 ?  

R Y e s .  

Q. Okay. And j u s t  t o  c l a r i f y ,  t h e  purpose  o f  you r  

You do c h a r g e  a f e e  f o r  r e  i ewing  M r .  McKnight ' s  

What w a s  your  f e e  i n  t h i s  p a r t i c u l a r  case? 

Is your  cus tomary  f e e  s t i l l  i n  t h e  r a n g e  of  $ 1 7 5  

51 

to 

a r e p o r t  f o r  M r .  Murphy on h i s  b e h a l f ;  i s  t h a t  c o r r e c t  

R Y e s .  

Q. Okay. You a re  c h a r g i n g  a f e e  f o r  your  t e s t i m o n y  

t o d a y ?  

A! I n e v e r  c h a r g e  a f e e  f o r  my t e s t i m o n y ,  M r .  P a r i s .  

Nobody buys my t e s t i m o n y .  

I a m  c h a r g i n g  a f e e  t o d a y  t o  compensate m e  f o r  the 
- _  

t i m e  away fcom my p r a c t i c e .  

Q. And your  cus tomary fee  i s  wha t ,  $ 5 0 0  f o r  t h e  f i r s t  

two h o u r s ?  

R That  i s  c o r r e c t .  

Morse, Cjantuerg B Hodge 
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I R I d o n ' t  r e c a l l  how much t i m e  M r .  Murphy and I s p e n t ,  

Morse, Qantverg B Hodge 

I 

, 
~ 

Regmered Professional Repmers  1 

~ 1. And a d d i t i o n a l  c h a r g e s  t h e r e a f t e r ?  

R Correct . .  

Q. 

s e t  a s i d e  i n  e a r l y  March o f  t h i s  y e a r ,  

I t a k e  i t  you d i d  c h a r g e  f o r  your  t i m e  t h a t  you 

when t h i s  w a s  

supposed t o  be t r i e d ,  b u t  t h e  t r i a l  w a s  c a n c e l l e d ?  

6 ! /  
/ I  

I d o n ' t  r e c a l l  whe ther  I w a s  n o t i f i e d  f a r  enough 
I ' 1 1  i n  advance.  I 

8 i f  I w a s ,  t h e n  I d i d n ' t  c h a r g e  f o r  t h a t  t i m e .  

9 
I f  t h e  c a n c e l l a t i o n  o c c u r r e d  r e a s o n a b l y  c l o s e  t o  t h a t  t i m e ,  

y e s ,  I d i d  c h a r g e .  10 

" / (  Q. And you w o u l d n ' t  c h a r g e  i f  you were n o t i f i e d  how 

l 2  11 l o n g  i n  advance? 

l 5  i! 
16 

17 

You m e t  w i t h  M r .  Murphy a g a i n  i m m e d i a t e l y ' p r i o r  

t o  o u r  l a s t  t r i a l  d a t e  o f  March 6 ,  1 9 8 6 ,  I t a k e  i t?  

A. Y e s .  

And you rev iewed  t h e  CAT s c a n s  and f i l m s  a t  t h a t  

21 11 Q. Did you a l s o  c h a r g e  him a n  a d d i t i o n a L f e e  f o r  t h a t ?  

22 !i Yes. 

23 / /  Q. And what would have been your  cus tomary f e e  f o r  

24 I( t h a t ?  
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b u t  I would have cha rged  on an  

o f  $ 2 0 0  a n  h o u r .  

Q. Okay. 

h o u r l y  b a s i s  a t  t h e  r a t e  

2 

Now, t h i s  i s  n o t  t h e  f i r s t  t i m e  t h a t  you have been 

r e t a i n e d  by d e f e n s e  t o  examine a p l a i n t i f f  i n  o r d e r  t o  

r e n d e r  a r e p o r t  and o p i n i o n s  and i f  n e c e s s a r y  t e s t i m o n y  i n  

C o u r t ,  i s  t h a t  c o r r e c t ?  

A. T h a t  i s  c o r r e c t .  

Q. 

per form a b o u t  f o u r  d e f e n s e  med ica l  examina t i ons  on 

p l a i n t i f f s  p e r  week on b e h a l f  of  d e f e n d a n t s ?  

A N o ,  i t  i s  r e a l l y  o n l y  t h r e e .  

Q. And when d i d  it change from f o u r  t o  t h r e e ?  

A. Sometime between t h e  l a s t  t i m e  you a sked  m e  t h e  

q u e s t i o n  and t o d a y .  

And would it be f a i r  t o  s a y ,  i n  f a c t ,  t h a t  you 

" 

I d o n ' t  keep  t r a c k  o f  t h a t .  I t  i s  g e n e r a l l y  t h r e e  

a week, and w i t h  c a n c e l l a t i o n s  and o t h e r  k i n d s  o f  c h a n g e s ,  

it i s  p robab ly  a v e r a g i n g  o u t  l e s s  t h a n  t h r e e ,  b u t  w e  

s c h e d u l e  t h r e e  a week. 

Q. A l l  r i g h t .  

But  you c e r t a i n l y  r e c a l l  t h e  l a s t  t i m e  I was h e r e ,  
- - _  

which was o n l y  a ma t t e r  o f  p robab ly  f o u r  weeks a g o ,  i n  

r e g a r d  t o  your  t e s t i m o n y  on b e h a l f  o f  Buckeye Union 

I n s u r a n c e  Coilipd:ly aiid E l eano r  L a t k o v i c h ,  you i n d i c a t e d  t h a t  

you w e r e  s t i l l  do ing  a b o u t  f o u r  d e f e n s e  med ica l s  a w e e k ;  do 

Morse, Cjantuerg 13 Hodge 
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I object to that. I will 

you recall that? 

MR. MURPHY: - 

object to that. 

R I remember you being here. I don't remember what 

I said. You just said, "about four"? 

Q. Yes. 

A Believe me, we schedule three a week 011 the 

average, which I think was your question. 

MR. NURPHY: Well, I want to object for 

the record. If you have a transcript from before, 

I think that would be appropriate to impeach what 

he said. 

MR. PARIS: All right. 

BY MR. PARIS: 

Q. As a matter of fact, Doctor, you ordered-a copy 

of that video tape. 

MR. MURPHY: If you don't have a transcript 

so that the witness can see it -- let's go off the 
record. 

THE VIDEO OPERATOR: We are off t h e  record. 

(Off the record.) - - _  

THE VIDEO OPERATOR: Standby. 

We are on the record. 
c- 

BY MR. PARIS: 

Q. At least, Doctor, between yourself and I, we c a n  

Morse, Cjantverg B Hodge 
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agree that you do between three and four defense medical 

exaninations a week? 

A Yes. 

Q. 

a year, taking into consideration that you take some time 

off from your practice? 

A. 

Q. Okay. 

R 

Q. 

A. 1985 , yes. 

Q. 

R Yes, probably. 

Q. 

R 

to 1983. 

9 

Okay. That would be somewhere shy of a about 200 

It would be closer to 150 than it would be to 200. 

Out of thousands of patients that I see a year. 

And that would be true in 1985? 

1984? 

And 1983? 

You know, I am getting old. I don't remember back 

Q. Okay. And, Doctor, would it be fair to say that 

your physical examination of Mr. McKnight upon which you 

are basing your testimony here today in part, only lasted 

ten minutes? 

R 

time that I spent examining Mr. McKnight. 

important issue to me. 

I have no independent recollection-of-the amount ~f 

That is not an 

I took as much time as was necessary to completely 

examine Mr. McKnight. 

Morse, Cjantverg B Hodge 
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r- 

0. Certainly you wouldn't dispute the fact that it 

probably took _Only about ten minutes? 

MR. MURPHY: Objection. H.e just answered 

the question. 

Q. Are you saying you don't know, or is ten minutes a 

reasonable calculation of time? 

MR. XURpny: Objection. 

A 

that Mr. Rosen was there, and I assume that Mr. Rosen is 

honest, so whatever he told you I spent is what I spent. 

Q. Okay. Now, I take it you consider the history 

as related by the patient and his records to be of 

importance to you in drawing conclusions about the patient's 

What I am saying is that I don't have a recollection, 

diagnosis and perhaps the cause and effect relationship 

between the car accident and whatever findings and/or 

complaints he had. 

R Yes. 

Q. And I presume that one of the significant factors 

that would be of importance in the history is whether in 

fact this accident presented significat trauma, is that a 

fair statement? - _ _  

R I am not sure I understand your question. 

Q. Well, would it be important to know whether or not 

the accident presented a significant trauma? 

R Yes. The only problem I have with that question is 

Morse, Santverg B Hodge 
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that we have to define what 

Q. 

forces. 

R Okay. 

Q. 

A. 

(2. 

did advise you that on April 29, 1983 he was in a car 

traveling down a road, and was struck head on in a head on 

accident by another car. 

R Yes, he did. 

Q. 

significant enough to push his car backwards? 

A. 

Q. 

been involved in significant trauma where the history 

indicates what is commonly known as an extension flexion 

type trauma to the head, neck and lower back. 

R 

Q. 

biomechanics, having spent a year at the Case Western 

P.eserve Biomechanics Lab, and I am not skilled in that 

area, but my understanding would be that if your auto was 

hit head on and comes to an abrupt halt or something to 

that effect, what happens to your body in the car? 

significant trauma is. 

I mean,a significant collisicn between two moving 

Would that be significant to you? 

Yes. 

Okay. 

That would be a factor I would consider. 

Ir, connection with that history, Mr. NcKnight 

Apparently by way of history, the impact was 

That's what he told me. 

Doctor, I am sure you had many patients that have 

That is correct. 

And I suspect that you are highly skilled in 
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A. 

ended it with a question. 

Q. 

that I may be totally wrong. 

R You want my understanding? 

Q. 

R 

You just said to me: My understand is, and you 

I decided not to give you my understanding for fear 

What is your understanding? 

My understanding is that if you have an individual 

who is riding in a car, and the car comes to an abrupt 

halt as a result of a collision, he continues to move for 

a short period of time. 

Q. 

R Yes. 

And is he put in a rather acute phase of flexion? 

Q. Okay. And does the body ever move backwards in 

extension? 

A Yes. Then it will move backward in extension. 

Q. 

flexion? 

That follows immediately after the acute phase of 

A That is correct. 

And is that a fair summary of what happens to an Q. 

individual, such as Mr. McKnight, in a head on collision? 

R I would say so, yes. 

S. 

applied to orthopedics, that is pretty much what you 

imagined would have happened to Mr. McKnight as a result 

of this accident? 

. _ .  

Drd-wing from your knowledge of biomechanics as 
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MR. MURPHY: Objection to imagination. 

A. Yes. 
i 

Q. And in fact that's what you inferred happened when 

Mr. McKniqht gave you a history that he was thrown around 

the car in the accident; would that be fair? 

A. I didn't make any inferences at the time. 

Q. Okay. Now, it would of course also be significant 

to you, and you did make inquiry as to whether Mr. McKnight 

had any problems or complaints prior to this car accident, 

regarding his neck and low back? 

R Yes. 

Q. And that in this particular case, the history that 

was given to you was that he did not have any prior or 

subsequent injury to his low back? 

R That's correct. 

Q. In that -- by way of history 
have reviewed in April of 1981 he h 

c 

and all the.records you 

ti a car accident 

injuring his neck and shoulders, which he did make a 

complete recovery from before his accident of April of 

is that correct? 

R Yes. 

Q. Okay. And that immediately prior to this accident 

of April, 1983, he had no significant neck or low back 

' 8 3 ;  

- .  

pain, and as far as he could describe it, he considered 

that he had an essentially normal functioning neck and low 
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back, for all practical purposes? 

R That's what he related to me, that's correct. 

1. And you have no reason to believe from anything 
_. 

that has been submitted to you, including the voluminous 

medical records which you have examined, your own history, 

which is usually very thorough, to believe otherwise than 

the fact that he was essentially functioning in a IlOriTid1 

manner prior to this accident, as far as his neck and low 

back are concerned; isn't that true? 

A. No, that isn't true. 

Q. Okay. Why is that not true? 

A Because I know that Mr. McKnight had evidence of 

degenerative disc disease in his lumbosacral spine on the 

day of the accident. There was narrowing and spurring. 

I also have learned today that Mr. McKniqht was a 

' weight lifter prior to this accident, and therefore I 

believe that Mr. McKnight was not' totally asymptomatic or 

without symptoms with respect to his low back before this 

accident. 

Q. And you felt that he was lying ts you? 

A. At the present time, I wculd say that, yes, he 

was lying to me. 
. _ .  

Q. Okay. Now, Mr. Murphy asked you to assume that Mr. 

McKnight was a weight lifter. Now, that is a very general 

term. 
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M r .  Murphy 

l i f t i n g .  H e  d i d n  

he was d o i n g ,  t h e  

... 

k., '& d i d  a s k  you t h e  amount o f  we igh t  

t a s k  you t h e  t y p e  o f  we igh t  l i f t i n g  

amount o f  t h e  we igh t s  on t h e  dumbbe l l s ,  

o r  i f  t h e y  a re  dumbbel ls  o r  b a r b e l l s ,  i f  t h e y ' r e  bench 

t o  you i n  any r e g a r d ?  

I f  he  i s  working o u t  

as opposed t o  6 0  pounds,  i f  

t o  bench p r e s s e s ?  

A 

Q. 

up? 

R 

Q. 

r e g a r d  

R 

Q. 

Y e s .  

I f  he  i s  do ing  c u r l s  

Y e s  a 

w i t h  t h r e e  pound we igh t s  

he  i s  d o i n g  c u r l s  as opposed 

s i t t i n g  as opposed t o  s t a n d i n g  

Okay. So you,r o p i n i o n s  c o u l d  be a l t e r e d  i n  t h a t  

as  it re l a t e s  t o  we igh t  l i f t i n g ?  .- 

Yes. 

Depending on t h e  t y p e  o f  we igh t  l i f t i n g  M r .  

McKnight w a s  do ing  p r i o r  t o  t h i s  a c c i d e n t ?  

A Y e s .  

Q. And would it be f a i r  t o  say t h a t  i f  M r .  McKnight 

on a t h r e e  t i m e s  a week b a s i s ,  l i k e  many o f  u s  t r y  t o  dc 

what w e  c a l l  r e p e t i t i o n s  w i t h  a s m a l l  amount o f  w e i g h t s ,  

- _ _  

l i k e  I myself  do a t  home w i t h  2 0  pounds t o  do c u r l s  o r  

something o f  t h a t  n a t u r e ,  would t h a t  a f f e c t  your  

o p i n i o n s  a s  it r e l a t e s  t o  t h e  s t resses  on t h e  s p i n e ?  
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I 
MR. MURPHY: I am going to object: is that 

what he is going to testify to? 

MR. PARIS: I don't know what he is going 

You didn't inquire and you to testify to, Marty. 

asked the doctor what his opinions are. 

MR. MURPHY: All I know is that he is 

a weight lifter. 

MR. PARIS: I just want to know what the 

doctor's opinions are. 

MR. MURPHY: All right. 

But I just want to sure that you are giving 

hypotheticals that will be supported in the 

evidence. 

MR. PARIS: All I want to know is what the 

doctor's opinions are. .. 

MR. MURPHY: All right. 

I f  that's what he did -- if you are 
representing that's what he did, 

I couldn't make an opinion about the effect of 

you can ask him. 

A 

your weight lifting on Mr. McKnight's back, 

understand your question. 

so I don't 

- _  

Q. Okay. Certainly the amount of stress put on a 

spine by doing bench pressing with weights of 60, 70, 80, 

90, 100 pounds, is much different than doing curls with 

dumbbells at 15 or 20 pounds, would you not agree with that? 
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R Yes. 

Q. Okay. And you would n o t  e x p e c t ,  I t a k e  i t ,  t h a t  

an i n d i v i d u a l  who does  such  t h i n g s  a s  c u r l s  w i t h  dumbbel 
-c 

S 

2 0  pounds o r  25 pounds o r  l ess  t h a n  t h a t ,  would be p u t t i n g  

t h e  amount o f  s t ress  on t h e  s p i n e  t o  c a u s e  t h e  t y p e  o f  

d e g e n e r a t i v e  d i s c  d i s e a s e  i n  a young man i n  h i s  l a t e  ~ O ' S ,  

t h a t  you c l a i m  you saw o f  M r .  McKnight ' s  s p i n e .  

R 

y e s ,  and I g u e s s  t h e  second p a r t  i s  where I c l a m "  

I d i d  see it. 

a g r e e  w i t h  what you j u s t  s a i d .  

Q. 

b a s i n g  your  o p i n i o n  t h a t  M r .  McKnight was symptomat ic  b e f o r e  

The answer t o  t h e  f i r s t  p a r t  of  your  q u e s t i o n  i s  

I mean, 

Maybe w e  a r e  h a s s l i n g  o v e r  words ,  b u t  I 

Now, t h e  o t h e r  t h i n g  t h a t  you c la im t h a t  you a re  

A p r i l  2 9 ,  1983,  i s  t h a t  you found e v i d e n c e  o f  nar rowing  i n  

h i s  L-5, S-1 d i s c  s p a c e  on t h e  A p r i l  3 0 ,  1983 f i l m s ,  i s  

t h a t  c o r r e c t ?  

R I n  a d d i t i o n  t o  s p u r r i n g ,  y e s ,  t h a t ' s  c o r r e c t .  

Q. , You d i d  have a chance t o  r ev i ew  a l l  o f  t h e  med ica l  

r e c o r d s  t h a t  M r .  Murphy p rov ided  you r e g a r d i n g  M r .  

McKn i g h  t ? 

E, Y e s  * 

Q. You've had an o p p o r t u n i t y  t o  r ev i ew  D r .  Mae U r s o ' s  

- _ .  

i n t e r p r e t a t i o n ,  t h e  r a d i o l o g i s t  a t  Lakewood H o s p i t a l  who 

r e a d  t h e  f i l m s  o f  A p r i l  3 0 t h ,  1 9 8 3 .  

R I s u s p e c t  t h a t  I d i d .  J: d o n ' t  remember t h e  
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Now, there were some plane X-ray films of Mr. Q. 

McKnight's neck and low back taken at the emergency room, 

April 30, 1983, which we just discussed, and you examined 

those and found narrowing of the L-5, S-1 interspace with 

associated spurring. 

J 

And leaving the discrepancy between your 

interpretation and the radiologist's interpretation aside 

for the moment, what degree of narrowing did you find when 

you looked at those films? 

A 

examined hin in December of 1984. 

Q. 

narrowing, moderate narrowing, slight narrowing? 

A" 

from the lack of other adjectives in describing'it. 

Q. 

report? 

R 

The same degree of narrowing as was pv ,esent when I 

Well, I guess what I am asking is, was it severe 

I would say that it was mild to moderate, judging 

Now, where does it say mild to moderate in your 

That's what I said. It does not say that, and i said 

that isecause of the lack of other adjectives. 

In other words if it had been severe, I would h&ve 

said severe. - _ _  

So therefore I assume that it was mild to moderate. 

Okay. So I am just trying to understand. If it Q. 

would have been slight, you would have put slight, or i s  

that a term you don't ase? 
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55 

R That's not a term that I use. 

If it would have been severe, you would have put Q. 

severe; if it wasn't severe, you wouldn't put anything? 

R That is correct. 

Q. 

or it could be moderate? 

A. Correct. That's why I said mild to moderate. 

Q. 

narrowing existed for a substantial period of time prior 

to April 30, 1983? 

R Yes. 

Okay. And if it is not severe, it could be mild 

And it would be your opinion that that degree of 

Q. And you compared those films of April 30, 1983 to 

the ones that you took on the day of your defense medical 

exam, December 4, 1984, and found there to be no change 

in the films over that 17 month beriod of time? 

R Correct. 

Q. Doctor, isn't it true that there are many people 

walking around in the world today with mild to moderate 

narrowing of a vertebral interspace, who are capable of 

performing normal daily functions without pain and 

disability? - _ .  

R Let's go back to your last question. 

April of '83 to April of '84 is 12 months. 

Q. I am sorry. 

R April to December is 20 months. It is 20 months. 
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the normal daily functions, right. 

Q. And isn't it also true if an individual has some 

underlying lumbosacral interspace narrowing, and. they get 

subjected to the type of flexion and extension injury 

that Mr. McKnight was involved in, that they frequently 

develop symptoms and disabilities that were not present 

previously? 

R Yes, that is certainly true, and peopie who hdve I 

had no pre-existent disease also can develop-symptoms 

after an accident, such as Mr. McXnight had. 

67 

I 

I 

I am sorry. 

A 20 month differential. 

All right. So the answer is still yes, b u t  no, 

(5. 

A. 

or whatever I said. 

Q. There hasn't been any change in 20 months? 

A. That's correct. 

Q. Your next question was? 

R 

around today in the world with narrowing of a vertebral 

interspace who are capable of performing normal daily 

My next question is aren't there many people walking 

1. Exactly. 

So that if somebody has a problem in their back, 

such as arthritis, but they don't experience symptoms, what 
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68 
I 

do we call that, a quiescent condition, is that what 

doctors call it, or is that what lawyers call it? 

R 

doctors don't see patients when they are quiescent. 

I 

. 
That's probably what lawyers call it, because 

1 

I 

In other words, somebody comes to you because they I 
I 

have complaints. We'll call it quiescent. I , 

Okay. 1 Q. 1 

And certainly you would agree that somebody who is I i 
subjected to the type of trauma as described to you by -- 

in this particular case, which that trauma is superimposed 

on a quiescent, pre-existing narrowed L-5 disc space, that 

such a trauma may precipitate or at least aggravate 

this quiescent condition to become actively symptomatic; 

would you agree with that? 

A If you say may, then I would agree with you. 

I believe that's what you said. 

Q. And, Doctor, let me ask you to assume certain facts 

to be true for the purpose of my next question. 

Assume that whatever degree of narrowing at the 

L -- lumbosacral interspace Mr. McKnight ha6 in his lcw 

back before this accident, which you claim the A;?ril 30, 

1983 X-rays show, it was not at least not bothersome 

enough to require that he seek relief from a hospital, 

doctor, chiropractor, osteopath or orthopedic surgeon 

prior to this accident: assume that to be true. 
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And regardless of the years that this alleged 

condition may have existed before this accident, 

interfere with his driving long distances, putting on his 

pants, tying his shoes, athletics and household chores. 

it didn't 
2 

Assume that to be true. 

Now along comes this car accident where his car 

is totaled after being hit head on, that ne is subjected 

to an extension flexion injury where he immediately feels 

pain in his neck and later that evening pain in his low 

back, that the next day he goes to tne emergency room to 

seek relief, and thereafter seeks relief from a series of 

physicians of various medical specialties, as well as 

physical therapists. 

Assume further that lumbar X-rays taken in the 

emergency room on April 30, 1983, are read by you and 

interpreted by you as showing some narrowing and spurring 

at the L-5, S-1 level, and once again the films taken by 

.- 

you about a year and a half or so later show the same 

degree of narrowing, that is there has been no progression 

of the alleged lumbar arthritis. 

Now assuming those facts to be true, would you at 
- - _  

least agree thzt Mr. McKnight's medical care and treatment 

which followed this accident is directly related to ar,d 

made necessary by the trauma to his neck and low back 

when he was hit head on by the other car on April 29.. 1993? 
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MR. MURPHY: O b j e c t i o n .  

.And one o f  t h e  r e a s o n s  f o r  my o b j e c t i o n ,  i n  

a d d i t i o n  t o  a m i s s t a t e m e n t  o f  some of t h e  e v i d e n c e  

t h a t  I b e l i e v e  i s  go ing  t o  be  i n  t h i s  case i s  t h a t  

t h e  car  w a s n ' t  t o t a l e d .  

Both f r o n t  f e n d e r s  were h i t .  

You s a i d  t h e  car  w a s  t o t a l e d .  

MR. PARIS: I a m  s o r r y .  I meant t o  s a y  

t h a t  b o t h  f r o n t  f e n d e r s  were t o t a l e d .  

MR. MURPHY: Okay. A l l  r i g h t .  You made i t  

sound l i k e  -- 
BY MR. PARIS: 

Q. To t h e  e x t e n t  t h e r e  w a s  l i k e  $ 2 5 0 0  o r  o v e r  $ 2 0 0 0  

o f  damage. 

MR. MURPHY: Two f e n d e r s  were d e n t e d  i n ,  

okay.  

R 

as a lmost  a c o n v o l u t e d  a q u e s t i o n  a s  t h a t ,  i f  I know f o r  

a f a c t  t h a t  some o f  t h e  t h i n g s  you a sked  m e  t o  assume a r e  

n o t  t r u e ,  do I have t o  assume them t o  be t r u e ?  

Q. 

R You s a i d  he s u s t a i n e d  a n  e x t e n s i o n  f l e x i o n  

i n j u r y  t o  h i s  lumbar s p i n e .  

' J u s t  as I s a i d  t o  M r .  Murphy, when he  gave m e  

What do you know n o t  t o  be t r u e ?  . - _  

A h a l f  an hour  ago w e  j u s t  had a l o n g  d i s c u s s i o n  

a b o u t  why t h i s  p a r t i c u l a r  a c c i d e n t  was a f l e x i o n  e x t e n s i ; . :  
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9. Okay. Did I s a y  e x t e n s i o n  f l e x i o n ?  

R T h i s  t i m e ,  y e s .  Which one do you w a n t  m' 

assume? 

Q. 

R T h a t ' s  what o c c u r r e d .  

Q. Okay. 

/ 

L e t ' s  do f l e x i o n  e x t e n s i o n .  

71 

t o  

The answer i s  t h a t  I would b e l i e v e  t h a t  a c e r t a i n  R 

p o r t i o n  o f  h i s  med ica l  t r e a t m e n t  w a s  n e c e s s i t a t e d  by 

t h i s  a c c i d e n t .  

Q. 

cove red  t h i s  w i t h  you,  it i s  your  o p i n i o n  t h a t  e v e r y t h i n g  

up u n t i l  t h e  t i m e  of  D r .  -- up u n t i l  t h e  t i m e  o f  t h e  

Lakewood H o s p i t a l  emergency room o f  October  3 ,  1 9 8 3 ,  up 

u n t i l  t h a t  t i m e ,  i s  r e l a t e d  t o  t h e  a c c i d e n t ,  an&- e v e r y t h i n g  

Okay. And j u s t  t o  back up,  I t h i n k  M r .  Murphy 

t h e r e a f t e r  i s  riot r e l a t e d  t o  t h e  a c c i d e n t ?  

R 

s a y  i s  t h a t  I b e l i e v e  t h a t  t h e  t r e a t m e n t  t h a t  he  r e c e i v e d  

Again ,  y e s  and no,  because  what  I would l i k e  t o  

t h rough  May o r  J u n e  w a s  r e l a t e d  because  t h e r e  w a s  a h i a t u s  

i n  where he  had no t r e a t m e n t .  

I b e l i e v e  t h a t  f o r  t h e  f i r s -c  e i g h t  t o  t e n  weeks . _ .  

a f t e r  t h e  a c c i d e n t ,  t h a t  any t r e a t m e n t  which he r e c e i v e d  

d u r i n g  t h a t  p e r i o d  o f  t i m e ,  w a s  r e l a t e d  t o  t h e  a c c i d e n t .  

Q. 

w a s  h i s  l a s t  p h y s i c a l  t h e r a p y  v i s i t .  

And t h a t  would be up u n t i l  June  2nd, 1 9 8 3 ,  which 
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(2. 

FL 

Q. 

a 

R 

Q. 

All right. 

Is that correct? 

Yes. 

And it is your further opinion 

hiatus between -- from -- 
June 2nd. 

-- June 2nd through the end of 

that because 

September, a 

there was 

f o u r  

month hiatus, that everything -- all the treatment 
is unrelated to this accident? 

A. Yes. 

thereafte 

Q. And it is also your opinion that the care and 

treatment prescribed by Dr. Yurick was unnecessary 

treatment? 

MR. MURPHY: Objection. 

R 

Q. 

R 

Dr . 

Q. 

I didn't say that. I said that's not my opinion. 

Oh. 

I said it was unrelated to the accident. 

I didn't say that it was unnecessary. 

I don't want anyone to think that I believe that 

Yurick provided unnecessary care. 

At least we can agree that the probabilities are 
_.  

that Mr. McKnight needed the treatment that Dr. Yurick 

prescribed him. 

MR. MURPHY: Objection. 

A The probabilities are that in Dr. Yurick's opinion Mr 
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McKiiight needed the treatment that D r .  Yurick prescribed. 

0. 

R 

Q. 

in 

A 

Q. 

A 

Q. 

Do you know D r .  R o b e r t  Yurick? 

Yes. 

D o  you know him to be -- to have a good reputation 

this medical community as a physician? 

Yes. 

And as an orthopedic surgeon? 

Yes. 

Okay. And would it be your opinion, Doctor, that 

Mr. McKnight needed this treatment, which Dr. Yurick 

prescribed for him, before his accident of April 29, 1983? 

A I have no opinion. 

Q. 

A The question doesn't make sense to me, if I understa~ 

You don't have an opinion one way or another? 

your question, so I can't answer it. 

It doesn't make sense. 

Q. Okay. Let me rephrase it. 

In all probability, would you agree that Mr. 

McKnight needed the treatment that Dr. Yurick prescribed 

for him; is that correct? 

A 

this 

R 

_.  
Yes. 

Subsequent to his coming under Dr. Yurick's care. 

Can we also agree that Mr. McKnight didn't need 

treatment prior to his car accident of April 29, 1983? 

Yes. 
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Q. Is it y o u r  opinion that the narrowing of 3lr. 

NcKnight's L-5, S-l intervertebral space is presently 

causing him problems, or at least at the time of your 

defense medical examination? 

A No. 

Q. But it was your opinion that the narrowing in his 

low back -- correct me if I am wrong, but 15 minutes ago 

I thought you said that it was your opinion that he was 

symptomatic before his car accident, because of his weight 

lifting, and because of the narrowing of his interspace 

in his low back. 

A What I said was that I believe that he had some 

symptoms with respect to his low back before his automobile 

accident of April 29, 1983, even though he said to me he 

had no symptoms and I said to you that I believe.-that to be 

true because he had narrowing of the lumbosacral interspace 

on the day of the accident. 

z 

Your last question, as I understood it, was did I 

believe that the symptoms that he was having at the time 

of my examination in December of 1984, were as a result of 

the narrowed lumbosacral interspace, and my opinion was no. 

And the reason for my opinion is that after having 

examined Mr. McKnight, I am not sure what symptoms he 

really has. 

Q. Okay. 
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A. 

1. 

Okay? 

Now, just let me brush up on one last thing. 

It was not your opinion that -- let me rephrase 

that. 

Prior to this accident, it is your opinion and it 

is still your opinion that Mr. McXnight was symptomatic 

with regard to his low back? 

A. That is correct .) 

Q. 

narrowing of the L- 5 ,  S-1 interspace? 

A Yes. That's the basis for my opinion. 

And that would have been why, because of the 

In other words, maybe I can clarify it one last time, 

okay. 

The narrowing of the L-5, S-1 interspace, with 

associated spurring, is a degenerative condition: 

That condition is associated with symptoms, be 

they persistent or occasional. 

Q. Okay. 

R That condition develops over time; therefore, 

because I see that condition, i believe that Mr. McKnic3nt 

had symptoms sometime in the past before the accident. 

Q. 

after the accident, or -- I am sorry, you don't believe 
that the narrowng and the associated spurring of the L-5, 

S - 1  interspace still produce 

- _ .  

But you don't believe that those symptoms existed 

symptoms today? 
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I 

R I believe that the narrowing of the L-5, S-1 

interspace can produce symptoms today. 
, 

As I recall your last question, it had to do with 

the time I examined Mr. McKnight. 

Q. That was my next question. 

R Okay. 

Q. You believe that they can produce symptoms as of 

I today, and you also believe that narrowing and associated 

spurring caused symptoms on December 4, 1984, with regard 

to Mr. McKnight? 

R And I answewred you before, and I will answer again, 

I am not sure what symptoms Mr. McKnight really had, 

! because I did not believe that Mr. McKnight was totally 

truthful with me on the date that I examined him. 

Q. Okay. 

Well, would it make sense to you that he would be I 
I 

asymptomatic on December 4, 1984, at the time you examined 

him? 

R I don't believe that Mr. McKnight would be 

asymptomatic or without symptoms at the time I examined 

him, absolutely not. 
- _ _  

0. All right. 

And you don' t have an opinion, based upon reasonable 1 
medical certainty, as to what the basis of those symptoms 

that Nr. NcKnight displayed on December 4, 1984, are the ~ 

~ 
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i i  

result of, is that correct? 

i 

i 

R Yes, that is correct. 
, 

Q. Okay. Certainly, Doctor, he had symptoms December 

4, 1984. 

MR. MURPHY: Objection. 

Asked and answered. 

A. That's correct. 

Q. 

you treat for orthopedic problems, related to trauma, 

and more often that not, such patients come to you with 

these kinds of problems -- I am sorry, the patients who 

Doctor, I am sure you have had many patients that 

do come to you with these type of problems, see you on 

more than one occasion, is that correct? 

R Yes. 

Q. 

with their progress when you prescribe therapy or other 

A n d  you have the opportunity to follow through 

treatment you feel their condition justifies? 

R Yes. 

Q. 

that the particular doctor who has had an opportunity 

to follow the patient and examine the patient over a 

period of time, is in the best position to evaluate that 

And would you agree as a general proposition, 

- - .  

particular patient's condition and the progress of that 

patient's condition? 

R In contrast to what? 
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Q. A single examination. 
I 
I 

, I R No. Not if the single examiner has all t h e  

information which the physician who treated the patlent 
\ 

I" ~ 

I 

I over a long period of time compiled. 

Doctor -- Q. 

MR. MURPHY: Off the record. 

I THE VIDEO OPERATOR: We are off the record. 

(Off the record. ) 

THE VIDEO OPERATOR: Standby. 

1 

We are on the record. 

BY MR. PARIS: 

Q. Doctor, it is true, and I am sure you have had 

experiences on many occasions where -- that when you do 

have the advantage of following your patients over a 

period of time, they present different findings-on 

different occasions,they are not always the same; have 

you had that experience? 

R Absolutely. Life would be rather boring and 

unrewarding, if it were. 

Q. It seems they would have days of exacervation, or 

what we call bad days, or some days of remission or gocd 

days; is that correct? 

R That's true. 

- ~- 

Q. Arid to follow a patient's progress over a period of 
~ 

time in that fashion is one of the advantages that you 
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get in evaluating the total picture as distinguished f rom 

a single examination, would you agree with that? 

R Again, I would not agree with that because if I am 

~ provided with all of the information that the individual has 

z 

b, v; 

i 

i 

compiled, who has followed the patient over a period of 

time, I am in the same position to evaluate the total 

picture as he is. 

Q. And on the day that you examined Mr. McKnight, 

one and a half years after the accident, he was still 

complaining of the same parts of his body that he complaine 

about to Dr. Mulligan and Dr. Katzenmyer in 1983, and to 

Dr. Yurick in 1983 and '84, is that not correct? 

A. If you will just refresh my recollection, so I 

don't have to go through a l l  this stuff, did he have 

complaints referable to his neck when he saw Dr; Yurick? 

Q. Neck to Dr. Mulligan. 

Dr. Katzenmyer, physical theraphy. 

And Dr. Yurick notes only record neck complaints 

near the end of his treatment, I believe, in January o f  

1985. 

Okay. Then if that is the case, then yes. 
- - _  

R 

Q. Okay. 

So the jury doesn't lose this, he complained to 

you on the defense medical examination about the same 

parts of his body that he complained to Dr. Mulligan, 
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from work as a traveling salesman, was reasonable and 

made necessary by virtue of the injuries he sustained in 

this accident? 

R Yes. 

Katzenmyer and Yurick, is that correct? 

A Yes. 
/ 

~ 1 And the areas that -- or strike that. 

Do you agree that Mr. McKnight certainly sustained 

Q. 
, I some injuries in this accident? 

A. Yes. 

, 
I 
I 

MR. PARIS: Move to strike that. 

BY MR. PARIS: 

Q. And is it not a fact, Doctor, that true I 

muscle spasms of the cervical spine and/or the lumba 

spine can be objective evidence of damage to the muscles, 

ligaments and other supporting structures? 

A Yes. 

Would you also agree that true muscle spasms 
- _  

Q. 

which are due to ligamentus and muscular damage can be 

productive of pain and disability? 

A. Yes. 

5 And isn't it true that ligaments and injuries to 
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Chronic refers to a condition that lasts for a l o n 5  

time, and that long time is beyond the time that a conditior: 

would normally be expected to 

4 

last. 

For example, let's take an injury to the lumbar 

spine. 

We would diagnose the condition initially as an 

acute lumbosacral strain. It happened right now. 

That condition usually takes six, eight weeks or 

so to resolve itself. 

If in fact there were actual findings upon which a 

diagnosis could be made a year later, that would be a 

chronic strain. 

Q. Okay - 
So, then, chronic really -- the definition of chronic 

from a medical standpoint, could that include the 

terminology into the indefinite future? 

A. 

looking into a little round ball. 

Not really, because what you are doing now is 

Does chronic have the connotation of having a Q. 

definite beginning and a definite ending as it relates 

_. to an injury? 

A Not necessarily. 

Okay. Q. 

indefinite future? 

It can include the connotation of into the 

A No. What I am trying to say, Mr. Paris, is that 
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injuries to a disc? 

A. Yes. 

Q. And, Doctor, even you yourself have treated 

patients for cervical strains resulting from car 

accidents, as long as seven months to a year after an 

accident, where on physical examination you found normal 

neurological findings, no true spasms, normal cervical 

lordosis, no areas of localized tenderness to palpation, 

full range of motion of the cervical spine except for 

perhaps 25 percent decrease in the right lateral bending, 

and as long as eight months after the accident, even you 

have prescribed rehabilitative exercises and medication 

consisting of Darvocet, is that not a fact? 

, 

R That was a very long question, and the answer is 

that yes, I have seen people as long as seven tc eight 

months after an accident who have had complaints, 

have had the findings as you describe them in that one 

particular situation, unless you have got another one, 

and have referred them for rehabilitation exercises. 

who 

The only objection I have with che question is thtit 

the findings and the treatment may or may not be relatzd 

to the accident. 

- _ .  

Q. Well, if there were no findings, except for 25 

percent decrese in right lateral bending, and everything 

else was merely subjective complaints, nonetheless, there 

Morse, Cjantverg B Hodge 
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when I make t h e  d i a g n o s i s  o f  c h r o n i c ,  I a m  s e e i n g  p a t i e n t  

a t  p o i n t  B .  A t  p o i n t  A he s u s t a i n e d  t h e  i n j u r y .  
> 

The t i m e  i n t e r v a l  between p o i n t  A and p o i n t  B i s  

e x t r a o r d i n a r i l y  l o n g ,  t h e r e f o r e  i t  i s  c h r o n i c .  

Hopefu l ly  he i s  go ing  t o  come under  my ca re  and 

g e t  b e t t e r ,  t h e r e f o r e  he  i s  no l o n g e r  go ing  t o  have t h e  

c h r o n i c  c o n d i t i o n .  

You a re  a s k i n g  -- t h e  d e f i n i t i o n  a s  I u s e  i t  f o r  

c h r o n i c  i s  r e t r o s p e c t i v e  i n  n a t u r e ,  as  opposed t o  

p r o s p e c t i v e .  

c. C e r t a i n l y  one  c a n  be i n  a p o s i t i o n  a f t e r  two o r  

t h r e e  y e a r s  a f t e r  a n  a c c i d e n t  o f  a n  i n j u r y  o f  a s o f t  

n a t u r e ,  t o  be  i n  a p o s i t i o n  t o  s a y  whe ther  t h a t  c o n d i t i o n  

h a s  become c h r o n i c  o r  n o t .  

A The p h y s i c i a n ?  

Q. Yes, r i g h t .  

A Okay. 

Q. And, D o c t o r ,  would you a g r e e  t h a t  one c a n  have 

p a i n  and d i s a b i l i t y  o f  a c h r o n i c  n a t u r e  from i n j u r i e s  t o  
,, 

t h e  m u s c l e s ,  l i g a m e n t s  and s o f t  t i s s u e s  o f  t h e  neck and,,/ 
R’ 

. _ _  low back? 

A Y e s ,  i n  t h e  c o n f i n e s  o f  my d e f i n i t i o n  o f  

c h r o n i c .  

Q. Okay. And you would a l s o  a g r e e ,  Doc tor ,  t h a t  

one can  have p a i n  and d i s a b i l i t y  of  a c h r o n i c  n a t u r e  o f  

Morse, Cjantverg B Hodge 
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have been at least one instance where you have referred 

that person for rehabilitative exercises and medication? 

A. Yes. 

Q. 

some narrowing at the L-5, S-1 disc space is more 

susceptible to a low back injury from a car accident, 

one with a normal type of interspace? 

A. Yes. 

Q. And the more susceptibility to injury we are 

talking about, includes injuries to the muscles and 

ligaments? 

A. Yes. 

Q. 

the disc? 

A. Yes. 

Q. 

us to,refine or help 

diagnoses between lumbar sprains and herniated lumbar disc: 

such as myelograms and CAT scans, is that correct? 

Okay. Doctor, would you agree that one who has 

than 

Does that also include susceptibility to injuries to 

And, Doctor, there are some kinds of tests that h e l p  

physicians to refine or distinguish 

A. Yes. 

Q. 

you can't see on the ordinary X-ray pictures? 

A. Yes. 

Q. Now, do you know Dr. Wilfrid. Gill of Puc 

A. No. 

And you can see things on those type of 

Morse, Santverg B Hodge 
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A. No. 

Q. 

A 

Charles Doyle. Daes Dr. Doyle know me? 

Q. Sure, I am surprised. 

Dr. Doyle is on the Board of Directors of the 

Do you know Dr. Charlie Doyle? 

You don't know Charles Doyle? 

If I knew Charles-Doyle,I would tell you I knew 

P.I.E. I mention that because Mr. Murphy examined Dr. 

Doyle in that regard, and you yourself are a member of the 

P.I.E. Insurance Company. 

R No e 

Q. Okay? 

MR. MURPHY: They can ,oth be insured by 

Nationwide, and I am not sure that I know somebody. 

BY MR. PARIS: 

Q. Doctor, you never.undertook a residency program 

in radiology, is that correct? 

Morse, Santverg 6' Hodge 
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A. That is ,correct. 

Q. 

education course in radiology, is that correct? 

A. That's correct. 

You don't partake in a 50 hour per year continuing 

Q. 

here in your office, but rather, you rely on your neighbors, 

Dr. Krause & Lubert for that? 

A. That's correct. 

In fact, you don't have radiological equipment 

Q. 

radiology? 

You don't have any type of board certification in 

A. That's correct. 

Q. 

or societies? 

A. That's correct. 

Q 

any hospitals in regards to their radiology department? 

A. That is also correct. 

P 

a specialty in raziology, correct? 

A. No, I don't. 

Q. 

other physicians in the community, do not look to you as an 

authority in radiology? 

4. That's not necessarily true. 

You are not a member of any radiological associations 

You don't have any staff or courtesy privileges at 

You don't hold yourself out to the public as having 

_ _  

And certainly it is fair to say that your peers, 
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Q. Okay. The P I E  has  p e e r  r e v i e w s ,  f o r  i n s t a n c e ;  

you e v e r  p a r t i c i p a t e d  i n  any p e e r  r e v i e w s ?  

A. Yes. 

Q. 

r e l a t e s  t o  r a d i o l o g y ?  

A. Y e s .  

Have you e v e r  p a r t i c i p a t e d  i n  any p e e r  r ev i ews  

8 8  

have 

as i t  

Q. Okay. Now f i n a l l y  Doc to r ,  you do acknowledge t h a t  

your  i n t e r p r e t a t i o n  o f  t h e  l umbosac ra l  f i l m s  of M r .  McKnight 

t a k e n  on A p r i l  3 0 t h ,  1 9 8 3 ,  d i f f e r  from t h a t  of t h e  r a d i o l o g i z  

D r .  Mae Urso,  and t h a t  he o r  s h e  r e a d  them a s  normal ,  and 

you r e a d  them as showing nar rowing  and s p u r r i n g  a t  t h e  

LS-Sl i n t e r s p a c e ?  

A. 

Q. 

r e a d  

A. 

Q. 

A. 

Q. 

A. 

A b s o l u t e l y .  

And of  c o u r s e ,  I t a k e  it you had an  o p p o r t u n i t y  t o  

" 
D r .  D o y l e ' s  d e p o s i t i o n ?  

Y e s .  

And t o  review h i s  r e p o r t ?  

N o .  

b l r .  Xurphy d i d n ' t  -- 

If  I d i d ,  I have no independen t  r e c o l l e c t i o n  of h i s  

r e p o r t .  

Q. And o f  c o u r s e ,  Doc to r ,  you do 

i n t e r p r e t a t i o n  of t h e  lumbar CT s c a n  

from t h a t  o f  D r .  Doyle? 

A. Yes. 

- .  

acknowledge t h a t  your  

of M r .  McKnight d i f f e r s  
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Q. 

Hill's x-ray interpretation of that CATscan? 

A. A long time ago, yes. 

Q 

terpretation? 

A. No, but I can find it, or you can find it. 

Q. I have it here for you, Plaintiff's Exhibit 5. 

A. Yes, I see what it is. 

Q. 

interpretation, as well as Dr. Doyle's? 

A. Yes. 

Q. 

and/or deposition? 

A. I certainly read Dr. Yurick's report, but I don't 

recall whether I read his deposition or not. " 

Q. In any event, Dr. Yurick, besides Dr. 611.1 and 

And did you have a chance to read Dr. Wilfred 

> 

And do you remember what his diagnosis was, and in- 

And, of course, you disagree with this radiologist's 

And did you have a chance to read Dr. Yurick's report 

Dr. Doyi.e, looked at the scan and interpreted it as a 

herniated disc, do you recall that in his report? 

MR. MURPHY: Objection. 

Q. Do you recall that in his report? 

A. No, I don't have an independent recollection of that. 
- _  

MR. MURPHY: It is not herniated. 

Q- On your own defense medical report, I think you 

characterized Dr. Yurick's notes. 

A. What I said in my own defense medical report -- 
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Q. A t  tlie t o p  of page two. 

A. And it was a q u o t e  from D r .  Yur ick ,  and I q u o t e ,  

CATscan does  d e f i n i t e l y  show some ev idence  of a h e r n i a t e d  

d i s c .  Of i n t e r e s t ,  he  has  improved. 

Q. Okay, and you d e f i n i t e l y  d i s a g r e e  w i t h  D r .  Y u r i c k ' s  

i n t e r p r e t a t i o n  o f  t h e  CT scan? 

A. Y e s .  

Q. Okay. 

A. I s t a n d  a l o n e .  

MR. PARIS: Off t h e  r e c o r d  a moment. 

THE V I D E O  OPERATOR: We are  o f f  t h e  r e c o r d .  

(Off t h e  r e c o r d . )  

THE V I D E O  OPERATOR: S tand  by.  W e  are on t h e  

r e c o r d .  

BY MR. PARIS: 

Q. Doc to r ,  e a r l i e r  you were t a l k i n g  abou t  -- t o  !qr. 14urph 

a b o u t  your  Burns T e s t  and how it w a s  p o s i t i v e ,  and i n  des-  

c r i b i n g  t h a t ,  I b e l i e v e  you i n d i c a t e d  t h a t  you have an  

i n d i v i d u a l  k n e e l  on a c h a i r  w i t h o u t  arms,  and h i s  body i s  

p a r a l l e l  t o  t h e  c h a i r .  

T o  t h e  back of t h e  c h a i r , t h a t ' s  c o r r e c t .  
_.  

A. 

Q. P a r a l l e l  t o  t h e  back of t h e  c h a i r ,  o r  p e r p e n d i c u l a r  

t o  t h e  back of t h e  c h a i r ?  

A. You a r e  s i t t i n g  i n  t h e  same c h a i r  t h a t  t h e  Burns T e s t  

i s  performed on .  
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Now, imagine rotating your body 90 degrees, so that 

your head is facing where there would be arms, 

arms, and your buttocks where there would be feet. 

Now, my understanding of your description of the Burns Q. 

Test is that a person leans back with their buttocks to their 

heels? 

A. That's correct. 

if there were 
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A. PJow you."are sitting in it with your back against 

the chair, okay? 

Q. 

touch the floor, without falling, still remaining in the 

chair, then they probably have back problems, but if they 

can't touch the floor, then they don't have back problems? 

A. No. You don't understand the test. c 

Q. Okay. 

Then you ask them to lean forward, and if they can 

A. 

includirig myself, who can perform the Burns Test such that 

they can touch the floor. 

I have seen people in my office who have back problems 

What I was saying in trying to explain,the Burns Test 

is that Mr. McKnight's inability to touch the-floor, or more 

importantly, his unwillingness to touch the floor, indicated 

to ne that he was not demonstrating the complete range of 

lumbosacral motion that he was capable of performing. 

Q. Have you ever had patients tell you,  I am afraid to 
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do this test, and I am unwilling to do it? 

A. 

nor did Mr. McKnight verbalize that to me. 

Q. 

that test, that individuals who have had low back pain for 

a few years, are protective of their back and tend not to 

put themselves in positions of instability, perhaps, where 

they could reinjure or aggravate that low back pain? 

I have never had a patient verbalize that to me, 

Have you ever supposed a psychological aspect to 

MR. MURPHY: Objection. 

A. 

aspects of low back pain. 

That test is designed to bring out psychological 

In fact, there is an article that I can refer you to, 

that has to do with the historical aspects of low back pain 

and the use of the Burns Test in evaluating that. 

Q. Okay. 

I take it you have considered that some individuals, 

At least that is a consideration. 

who are overprotective of some low back pain, do not perform 

the Burns Test in such a manner 

1. 

recollection of seeing a patient who was indicating to me 

:hat they were being protective of their Sack-- 

1. 

)wn mind? 

so that it is negative? 

No, that was not what I was saying, and I have no 

All I am asking is if you ever supposed that in your 

No, I don't suppose it. If you are asking me what 

suppose, when I see an individual who has a positive Bur?- 
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Test, I suppose either they are trying to put me on, they 

are trying to exaggerate their disability, or they have a 

certain degree of unconscious emotional overlay. 

Q. Okay. Either they are consciously or unconsciously 

trying to protect their back, or they are consciously or 

unconsciously trying to fool you; is it the former, or the 

latter? 

A. It is the latter. 

Q. 

chair, and you are leaning over in an attempt to touch the 

floor -- I am trying to understand what your expectation is; 

do you expect, or are you looking for individuals to touch 

their fingertips to the floor, or rest their palms against 

the floor? 

Now on this Burns Test, when you are kneeling on a 

A. Touch their fingertips to the floor. .- 

0. 

A. Well, I have a comparable chair in one room. 

Q. Same sized chair? 

And do you use the same chair on all your patients? 

A. Same sized chair. 

3 Do you take in consideration the size of the patient? 

1. It really doesn't matter, okay? - - _  

2. The size of their arms, the length of their arms? 

1. Look. Mr. McKnight was an average patient, okay? 

And I don't remember his exact height, but that should not 

lave been a consideration. 

Morse, Cjantverg B Hodge 
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I f  he  were a dwar f ,  

s h o r t e r  c h a i r .  

Q. Okay. I d i d n ' t  mea 

MR. MURPHY: 

p s e t  you,  Doctor .  

Ob jec t .  

Move t h a t  comment be s t r i c k e n .  

BY MR. PARIS: 

t h e n  

t o  1 

94 

I might  have g o t  h i m  a 

Q. 

f i n g e r t i p s  t o  t h e  f l o o r ,  and s t i l l  remain i n  a s t a b l e  

p o s i t i o n  on t h e  c h a i r  d u r i n g  t h i s  Burns T e s t ?  

A. Yes. 

Q. 

s t r a i g h t  leg  r a i s i n g  -- 

A. Y e s .  

Now, one can  k n e e l  i n  t h e  c h a i r  and touch  t h e i r  

Now you i n d i c a t e d  t h e r e  w a s  a x d i s c r e p a n c y  i n  t h e  

Q. -- between l ay i r , g  down and s i t t i n g ?  

A. Y e s .  ~ 

Q. When,of c o u r s e ,  somebody i s  l y i n g  down, t h e i r  back 

i s  s t r a i g h t  a g a i n s t  t h e  -- what do you c a l l  t h a t ,  t h e  t a b l e ,  

t h e  examining t a b l e ?  

A. Y e s .  

And you a re  a b l e  t o  measure t h e  a n g l e  t h a t  t h e  pe r son  Q. 

i s  r a i s i n g  t h e i r  l e g ,  i s  t h a t  c o r r e c t ?  

A. Yes e 

- _  

e. 
t h e i r  l e g  t o  90  d e g r e e s ,  you can  see t h a t  it i s  9 0  d e g r e e s ,  

because t h e i r  back i s  r e s t i n g  a g a i n s t  t h e  examining t a b l e ?  

And so i f  somebody i s  l y i p g  down and you can  r a i s e  
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A. Tha t  i s  c o r r e c t .  

Q. Okay. I-f somebody i s  s i t t i n g  down do ing  t h e  s t r a i q h t  

l e g  r a i s i n g ,  a r e  t h e y  s i t t i n g  on t h e  edge of your  examining 

t a b l e ?  

A. Y e s .  

Q. 

A. N o .  

Q. 

l e g s  c o u l d n ' t  hang o v e r  t h e  edge  of t h e  t a b l e ,  i s  t h a t  

c o r r e c t ?  

A. 

Q. 

r a i s i n g  t e s t  i s  a t r u e  a n g l e ,  

A. Tha t  i s  c o r r e c t .  

Q. 

p e l v i s  a r e a  w i t h  t h e i r  back -- i f  t h e y  are  l e a n i n g  back ,  you 

may n o t  ge t  a t r u e  a n g l e  of 9 0  d e g r e e s ,  i f  t h e  l e g  i s  

b rough t  up l e v e l  t o  t h e  f l o o r ,  i s  t h a t  c o r r e c t ?  

A. T h a t ' s  n o t  c o r r e c t .  

I s  t h e i r  back a g a i n s t  t h e  w a l l ?  

T h e i r  back c a n ' t  be a g a i n s t  t h e  w a l l ,  o t h e r w i s e  t h e i r  

Unless  t h e y  have v e r y  long  l e g s ,  t h a t ' s  c o r r e c t .  

And what you are  i n t e r e s t e d  i n  i n  a s t r a i g h t  l e g  

c o r r e c t ?  

And i f  t h e  back i s  b e n t ,  o r  a pe r son  i s  b e n t  a t  t h e  

L e t  m e  e x p l a i n  it t h i s  way, so t h a t  maybe w e  can  a l l  

'0 home. _ _  

The a n g l e  t h a t  i s  b e i n g  measured i s  n o t  t h e  a n g l e  

2etween t h e i r  back and t h e i r  l e g s .  

The a n g l e  t h a t  i s  b e i n g  measured i s  t h e  a n g l e  between 

: h e i r  d o r s a l ,  t h e  f r o n t  of t h e i r  c h e s t  and t h e i r  l e g ,  s o  t h a t  
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a n g l e  can be measured w h e t h e r  t h e y  a r e  s i t t i n g  o r  whether  

t h e y  a r e  ly ing_down.  I t  makes no d i f f e r e n c e ,  okay? 

if an i n d i v i d u a l  i s  s i t t i n g  on t h e  edge of  t h e  

examining t a b l e ,  and t h e y  l e a n  backwards,  okay ,  t h e r e f o r e  

t h e  a n g l e  can  s t i l l  be measured,  a l l  r i g h t ?  T o  o b v i a t e  o r  

t o  p r e v e n t  any e r r o r s  i n  t h i s  k ind  of  measurement,  I s p e c i -  

f i c a l l y  a s k  t h e  i n d i v i d u a l  when he i s  s i t t i n g  on t h e  edge 

o f  t h e  examining t a b l e  t o  r e s t  h i s  hands on t h e  examining 

t a b l e ,  so  t h a t  he i s  s i t t i n g  u p r i g h t .  

T h e r e f o r e ,  I c o u l d  measure t h e  a n g l e  between h i s  

t h i g h s  and h i s  body. 

I f  you were t o  l e a n  back ,  I c o u l d  s t i l l  make t h e  

same measurement.  

Q. 

-- s t r i k e  t h a t .  

You i n d i c a t e d  t h a t  t h e  most  common c a u s e  of problems 

.- 

You i n d i c a t e d  t h a t ,  I t h i n k ,  t h e  most  c o m o n  c a u s e s  

of  nar rowing  i s  d e g e n e r a t i v e  d i s c  d i s e a s e ,  i n f e c t i o n ,  

p o s t - s u r g i c a l  changes  a f t e r  a laminectomy, o r  c o n g e n i t a l  

narrowing;  and w e  a re  t a l k i n g  abou t  nar rowing  of such  as 

t h e  L5-Sl d i s c  s p a c e ?  

- - _  1. Y e s .  

2. 

TO nar rowing  o f  a d i s c  s p a c e ?  

What abou t  i f  a d i s c  i s  compromised, c o u l d  t h a t  l e a d  

i. 

1. 

What do you mean b y  compromised? 

Comprised C” b e i n g  e i t h e r  h e r n i a t e d ,  e x t r u d e d  -- e i t h e r  

Morse, Cjantverg & Hodge 
Reqist2rc.ii Projzssiond Reborfers 
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2. ::ox, you d e f i n e 3  d i s c s  -- a s  t h e  l e a s t  d e f o r m i t y  

3eing a b u l g e ,  t h e  n e x t  o x  be1r.g a p r o t r u s i o n ,  x e x t  u? 

she l ak ie r ,  e x t r u s i o n ,  ar,d l a s t l y  a h e r n i a t i o n ?  

I. T h a t ' s  c o r r e c t .  

1. You read. D r .  D o y l e ' s  d e p o s i t i o n ;  do you f i n d  t h a t  

!e use2  t h e  sa--ne t;79e of t e rmino logy  and d e f i n i t i o n s ?  

I b e l i e v e  Zr. Doyle i n t e r x i x e d  t h e  words p r o t r u s i o p  
- _  

e s t r u s i o n ,  o r  i 2 t e r chaEqed .  

I t hough t  he i x i i c a t e d  t h a t  a h e r z i a t i o r .  was a 3. 

c a t e q c r i c a l  t e rx  t c  be 1~326 f o r  p r o t r u s i o n  ai?? e x t u u s i o r ;  

extrusio:: b e i r q  t h e  worst, and p r o t r u s i o n  be1r.q l e s s  s o ,  

h e r n i a t e d  o r  e x t r u d e d ?  9 7  

A. 

se, t h a t  t h e  d i s c  na r rows ,  t h e  disc space  nar rows .  

Q. 

A. Y e s .  

Q. 

bu lge  c r  something o f  t h a t  n a t u r e ,  where t h e  d i s c  i s  

compromised and nar rowing  can  o c c u r ?  

A. 

A d e g e n e r a t e d  d i s c  i s  compromised. 

P 

o r t h o p e d i c  su rgeons  i n  t h a t  r e g a r d ?  

A. 

No. I d o n ' t  b e l i e v e  t h a t  w i t h  a h e r n i a t e d  disc, p e r  
9 

You q u a l i f i e d  t h a t  by s a y i n g  h e r n i a t e d  p e r  se.  

A r e  t h e r e  o t h e r  c i r c u m s t a n c e s  i n  a h e r n i a t i o n ,  i n  a 

W e l l ,  t h a t ' s  why I asked  you t o  d e f i n e  compromised. 

I t  i s  n o t  normal .  

I t a k e  it t h a t  t h e r e  i s  room f o r  d i s a g r e e m e n t  between 

N o ,  I d o n ' t  b e l i e v e  i n  t h a t  r e g a r d  t h a t  t h e r e  i s  any 
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b u t  b o t h  b e i n g  h e m i a t i o n .  

A. Kell -- , 

0. 

d i f f e r e P c e  h e r e ?  

A. 

a r e  selraptic, b u t  I w i l l  be g l a d  t o  r e f r e s h  xly r e c o l l e c t i o n  

ar-a r e r e a d  D r .  D o y l e ' s  22positi.o;. 

I wonder i f  w e  a r e  j u s t  g e t t i n g  i n t o  a sernantic 

I t h i n k  many of  t h e  d i f f e r e n c e s  we 've  had t o d a y  

I t k i n k  it i s  v i t a l l y  i n p o r t a n t  t o  u n d e r s t a r c  5,l.e 

d i f f e r e n c e  between a b u l q e ,  a p r o t r u s i o n  anci e x t r u s i o n  and 

a k e r n i a t i o E ,  ir. t e rm of what i s  go ing  OR a n a t o m i c a l l y  

w i t h  r e s p e c t  t o  t h e  p a t i e n t  i n  h i s  r e s u l t a n t  s p p t o n s .  

Q. Azd D r .  G i l l ' s  i n t e r p r e t a t i o E  a s  a n  e -c tzus ior ,  i s  

d e f i n i t e l y  wrong, a c c o r d i n g  t o  you? 

A. 

E 

wrong, a c c o r d i x g  t o  you? 

T T  &es. 

D r .  D o y l e ' s  d e f i n i t i o n  of a h e r n i a t i o n  i s  d e f i n i t e l y  

MR. MURPHY: O b j e c t i o n .  

A. Yes. 

Q. Okay. D i d !  you measure t h e  a b n o r m a l i t y  of  t?-e 

d i s c  t k a t  ysu saw on t h e  C k T s c a r , ?  

A. iyTo . 
Q. Why i s  t h a t ?  

A. Besause th:a t  would n o t  be a r e a l  n e a s u r c x e n t .  

There  i s  m a q n i f i c a t i o n ,  when you produce tjiese filxs, 

so I have PO i d e a  of wkat t h e  r e a l  measureinent i s .  

Morse, Cjantverg @ Hodge 
R e ~ i ~ e r - A '  P-oiersrcnul Reboners 
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You i n d i c a t e d  t h a t  a p r o t r u s i o n  i s  f i v e  mil l imeters  

l a r g e r ,  and - that  i s  abi?ormal, c o r r e c t ?  

Y e s .  

And d i d  you measure t h e  a b n o r n a l i t y  or? t h i s  f i l m ?  

N o ,  I s a i d  I d i d  n o t .  

F i x a l l y  Doc tor ,  I t h i n k  you i x d i c a t e d  t:*.at one of 

p r i n a r y  reasor?s t h a t  you d o n ' t  b e l i e v e  t h a t  any  of  

' J u r i c k ' s  care and t r e a t m e n t  t h a t  o c c u r r e d  t o  Elr. blcKr,ight 

Q. 

O r  

a. 

e 
a. 

Q. 

t h e  

D r .  

i s  u n r e l a t e d  t o  t h i s  a c c i d e n t  i s  because  t h e r e  w a s  a gap ir ,  

t r e a t m e n t ,  med ica l  t r e a t n e n t  by K r .  McKnight o v e r  t h e  s m e r  

of 1 9 8 3 ,  i s  t k a t  t r u e ?  

A. Y e s .  

Q. 

n o t  Mr. ?";Knight w a s  s t i l l  s p p t o n a t i c ,  s t i l l  had p a i n  and 

Would it change your  o p i r i o n  t o  any e x t e n t  whe ther  o r  

problems ,  

would t h a t  a l t e r  your  o p i r i o n s  t o  any  d e g r e e ?  

b c t  o n l y  t r e a t e d  h imse l f  a t  home o v e r  t h e  .. swnmer; 

A. No, it would n o t .  

Q. 

? I r .  XcKnight w a s  s t i l l  e x p e r i e n c i n g  low back p a i n  o v e r  t k e  

c o u r s e  of t h e  su imer  o f  1 9 8 3 ,  a r d  he was s t i l l  e x p e r i e n c i r ?  

i n t e r m i t t e n t  neck p a i n ,  and he would. u t i l i z e h e a t  a t  hone,  

h i s  w i f e  a t  t h e  t i n e  would massage h i s  low back and that he 

would r e s t r i c t  h i s  a c t i v i t i e s ,  and t k a t  he would. o c c a s i o n a l l y  

engage i n  swim,ir ,g and some t y p e  o f  s t r e t c h i n g  o r  W i l l i a m s '  

t ype  f l e x i o r ,  e x e r c i s e s  t h a t  he was i r , s t r u c t e d  upon a t  

The f a c t  t h a t  -- i f  I asket! you t o  assume t h a t  

Morse, Santverg & Hodge 
Rc:iamtl Profzssii?nal Reborcc~s  
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p h y s i c a l  t h e r a p y ,  t h a t  would n o t  a l t e r  your  o p i c i o n s  i n  

any r e g a r d ?  

A. T h a t ' s  c o r r e c t ,  i t  would n o t .  

Q. Why i s  t h a t ,  Doctor?  

A. Because I b e l i e v e ,  c o n s i d e r i n g  what I f e e l  a r e  t h e  

i n j u r i e s  t h a t  Nr. i?4cKr,ight s u s t a i c e d ,  ce rv ica l  and l m b o -  

s a c r a l  s t r a i r ,  t h a t  he  had r e c o v e r e d  from t h o s e  s T e c i f i c  

i n j u r i e s  w i t h i n  t h e  e i g h t  t o  t e n  week t i m e  frame t h a t  w e  

w e r e  t a1ki r .g  a b o u t  e a r l i e r .  

Q. Notwi ths t and ing  t h e  h i s t o r y  t h a t  D r .  Yurick had ,  t h a t  

he  h7as s t i l l  symptomat ic  o v e r  t h e  c o u r s e  o f  t h e  summer, i s  

t h a t  c o r r e c t ?  

A. No twi th s t and ing  t h a t  h i s t o r y ,  t h a t  is c o r r e c t .  

MR. P A R I S :  Okay. Thank you,  Doctor .  

I have n o t h i n g  f u r t h e r .  .- 

THE WITNESS: YCIU a r e  welcone.  

MR. PIIURPHY: Can w e  go o f f  t h e  recor t !  

j u s t  f o r  a n o n e n t ?  

THE V I D E O  0PSP.ATOR: W e  a r e  o f f  t h e  r e c o r d .  

(Off  t h e  r e c o r d .  ) 

TEE V I D E O  OPERATOP.: S tand  by.  We a r e  or! - - .  

t h e  r e c o r d .  
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REDIRECT EXAFINATION 

BY MR. M U R P H Y : '  

Q. 

that you reviewed in this case did not disclose any disc 

abnormality at the level of L5-S1, in this patient? 

A. Do not disclose any disc abnornalty, y e s ,  that is 

still ny opinion. 

Q. All rigl-it. 

Doctor, is it still your opinion that the CT scans 

Ar,d could  you show us the film marked Plaintiff's 

Exhibit 17, is it, David? 

YR. P A R I S :  

Q. All right. 

'The finding that Dr. Doyle and Dr. Gill refer to as 

an extrusion or a bulge or a protrusion -- 

A. Yes. 

D -- can you show us that? 

Yes 

A. 

sacrum, the S1. 

This very white area represents the t o p  of t5e 

They are referring to this cloudy, if you will, 

material iil through right here, and that is what they are 

referring to as an abnormality. - - _  

Q. A11 right. 

And do you have an opinion, based upor_ reasonable 

medical certainty, as to what that condition that's 

portrayed o ~ l y  or. slice four is? 
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A. Yes. 

Q- What i s  , t h a t ?  

A. 

t h a t  s l i c e  i s  what w e  r e f e r  t o  a s  an  a r t i f a c t ,  

r e s u l t  o f  t h e  p r o c e d u r e ,  and r a t h e r  t h a n  a r e a l  a p a t o m i c a l  

a b n o r m a l i t y  of any c l i n i c a l  s i g n i f i c a n c e .  

Q. A l l  r i g h t .  

I b e l i e v e  t h a t  t h a t  con1 i t i o r ,  t h a t  i s  p o r t r z y e d  on 

o r  i s  as a 

A m i  i s  t h a t  a b n o r m a l i t y  -- s t r i k e  t h a t .  

Is t h a t  p r o j e c t i o n  i n d i c a t e d  or, any o f  t h e  o t h e r  

f i l m s ?  

A. K O .  

Q. Othe r  t h a n  f o u r ?  

A. N o ,  it i s  n o t .  

Q. I t  o n l y  a p p e a r s  t h e n  on one s l i c e ?  

A. "".at i s  c o r r e c t .  

?. And so t o  c l a r i f y  e v e r y t h i n g  reqardi inq your  op in ioE  

i n  t h i s  case, do you kzve an  op in io r ,  based  upon r e a s o n a b l e  

me6ical c e r t a i c t y  a s  t o  whether  o r  n o t  Mr. k K n i g k t  h a s  

f i r s t  o f  a l l  a h e r n i a t e d  d i s c ?  

A. Y e s ,  I have an  o p i n i o n .  

P IVkat i s  t h e  o p i n i o n ?  - _  

A. Ile dloes n o t  have a keerr,iated d i s c .  

F 30 you have an  opif i ion based upor, r e a s o n a b l e  medical  

c e r t a i n t y  a s  t o  whether  I l r .  !tcI<night has  an e x t r u d e d  d i s c ?  

A. Yes, I nave a n  op in ior . .  
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~ 

Q. What i s  your  o p i n i o n ?  

A. H e  does  n o t  have a n  e x t r u d e d  d i s c .  
.J 

I 

I Q. And do you have an  o p i n i o n ,  based  upon reasof lab le  

med ica l  c e r t a i n t y ,  a s  t o  whether  N r .  McKnight h a s  z. p r o t r u d e 6  

d i s c ?  

A. Y e s ,  1 have a n  o p i n i o n .  

Q. A n 6  what i s  your  o ,p in ion?  

A. Tha.t he does  n o t  have a p r o t r u d e d  d i s c .  

Q. D o  you have ar, op in io r ,  based  upon r e a s o n a b l e  med ica l  

c e r t a i n t y  as t o  whether  M r .  McKnight h a s  a bu lge?  

A. Y e s ,  I have a n  o p i n i o n .  

Q An6 what is yourc op in ior ,  r e g a r d i n g  t h a t ?  

A. Tha t  i s  he h a s  a b u l g e ,  it i s  of no c l i n i c a l  s i g n i -  

f i c a n c e .  

P Okay. Thank you, Doct,or. .- 

You can  t u r n  off t h e  shadow box. I j u s t  have a few 

more q u e s t i o c s .  

Now, w i t h  r e g a r d  t o  c h r o n i c  c o n d i t i o n s ,  d i d  you f i n d  

t h a t  M r .  lPlcKnight, based  upon r e a s o n a b l e  med ica l  c e r t a i n t y ,  

had any c h r o n i c  c o n d i t i o n  whatsoever  as  a r e s u l t  o f  t h e  

a c c i l i e n t  of A p r i l  2 9 t h ,  1 9 8 3 ?  

A. No, I d i d  not. 

I 

- - _  

Q. A;.,? w i t h  r e g a r d  t o  your e x a s i n a t i o n ,  I u n d e r s t a n d  

t h a t  t h e  t e s t  t h a t  you per formed,  c a l l e d  t h e  Bums  T e s t ,  

i s  something t h a t  yclu : l s u a l l y  u s e  i n  examina t ions  of t h i s  
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n a t u r e ?  

A. I u s e  it i n  e x a n i n a t i o n s  of  a l l  n a t u r e .  

Q. O f  a l l  R a t u r e ,  okay,  w!;ctl-,er you are t r e a t i n g  t h e  

p a t i e r , t  o r  whe ther  you a re  e x a n i n i n g  t h e  p a t i e n t  o f  a n o t h e r  

p h y s i c i a n ?  

A. T h a t  i s  c o r r e c t ,  o r  examining f o r  t h e  p l a i n t i f f .  

Q. All r i g h t .  

D o  you do  some o f  t h a t ?  

A. Yes. 

Q. A s  a matter  o f  f a c t ,  have you ever  done any examina-  

t i o n s  f o r  t h e  Nurenberg,  P l e v i n  f i r x ,  M r .  P a r i s '  o f f i c e ?  

A. ' Y e s .  

o h ,  you have.  Q. 

Somebody t h e r e  h a s  engaged you t o  do some work t h e r e ?  

A. Y e s .  
c 

P Oh,  I see. 

And w i t h  r e g a r d  t o  t h i s  t y p e  of examina t i on ,  t h e  

Burns T e s t ,  t h i s  i s  somethinl;  t h a t  i s  r o u t i n e  and a p a r t  of 

e v e r y  e x m i r , a t i o n  you do? 

A. Well, i t  i s  r o u t i n e  -- 

Q. Almost e v e r y ?  

A. -- it i s  r o u t i n e  ir! a p a r t  o f  t h e  e x a m i m t i o n s  t h a t  

I do  w i t h  r e s p e c t  t o  t h e  lumbosacra l  s p i n e ,  and i n  p a r t i -  

c u l a r  when I s u s p e c t  t h a t  t h e  i n d i v i d u a l  i s  n o t  demon- 

s t r a t i n c j  h i s  f u l l  r a n g e  o f  c a p a c i t y .  

- _  

iMorse, Cjantverg B Hodge 
ReqiTn:c! Professtonal Re~or re r s  
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For  exannple, if you came into my office, or even 

Mr. Paris, complaining of back pain and I asked you to befid! 

forward and touch your toes, there wouid be no reasor, to 

perform the B u r ~ s  Test, because that shows that you have 

normal motion in the back. 

Q. I see. 

So the Burns Test, which tells you if there is an 

emotional or psychological reason, or if the patient is 

actually malingering and faking, is sonething that you have 

to know as an examiner in every case where that comes up? 

A. That is correct. 

Q. 

leg raising, the ciifference in tke suphe and the sitting 

straight leg raising also goes along in that fashion, when 

the findings are such as in the McKnight case? 

A. Yes. 

Q. And in addition, I think in the McKnight case, there 

was a weakness in the toe. I forget how you described that 

now, without going back through the record, but weakness to 

resistance, did not give gradually, it gave instantly, 

I think. 

A. That's correct. 

P 

4. Yes. 

2. 

And the other test you talked about, the straight 

- _  

An2 that's also the sane general type of tir,dir,g? 

'?ha+, leads youto believe that the patient is not 
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MP,. PARIS: 
, 

n a t u r e  of  t h e  ques t io r , .  

M,S. MURPHY: 

106 

O b j e c t i o n  t o  t h e  l e a d i c g  

You are  r i g h t ,  I am 

l ead i r ,g .  I t a k e  t h a t  back.  

BY XI?. MURPHY: 

Q. 

r e s u l t s ?  

A. 

o r  t h a t  t h e r e  i s  a n  unconsc ious  emot iona l  component w i t h  

i l l n e s s  which can  be a k i n  t o  h y s t e r i a .  

Q. And t h a t ' s  t h e  r e a s o n  why you s t a t e d ,  I be : i i eve ,  i n  

c r o s s- e x a m i n a t i o c ,  t h a t  you are  unsu re  what symptoms -- 

What i s  your  f i n d h g  when you have t h o s e  t y p e s  of 

E i t h e r  t h a t  t h e  i n d i v i d u a l  i s  a t t e m p t i n g  t o  exaggera te  

11R. P A R I S :  O b j e c t i o n .  Leading .  

Q (Con t inu ing )  -- t h a t  t h i s  p a t i e n t  had? 

A. Yes, t h a t  i s  c o r r e c t .  
r 

MR. MURPHY : Thank you v e r y  much, Doctor 

I have no f u r t h e r  q u e s t i o n s .  

- - -  

R E  C RO S S -EXAM I MAT I O  M 

BY K?. P A R I S :  

Q. J u s t  t o  c l e a r  i t  up ,  Doctor ,  it i s  -- you a r e  cer-  

t a i n l y  n o t  s a y i n g  -- c a l l i n g  Mr. McKniqht a m a l i n g e r e r ,  a r e  

you? 

- - _  

A. I d o n ' t  b e l i e v e  t h a t  M r .  XcKnight i s  b e k g  t r u t h f u l .  

Morse, Cjantverg B Hodge 
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TO me, malingering is a conscious attempt on an 

individual to fpol someone else. 

What I am saying to you is, I don't know whether 

Mr. McXnight's behavior is conscious or unconscious. 

Q. Okay. Is that to say that you believe he is a 

malingerer, or you j u s t  don't know? 

A. I believe I don't kzow whether he is doing this 

consciously, ergo, I don't know whether ?,e is a malingerer. 
I 

I do know that he presents with a number of physical 1 
findings that have no anatomic basis, which makes me believe 

that eitner he is a malingerer or he has some kind of 

2sychiatric problem that's causing him to perform as he is. 

But he also h a s h  symptom5 which he described to you, 

which is consistent with the type of accident he had, 

riot correct? 

A. That is certainly correct, that the symptoms that 

he described are consistent with the accident that he had 

is that 

a .long tine ago. 

YR. PARIS: Okay. That's all I wanted 

to know. 

Thanks, Doctor. I don't have-anything else. 

MR. MURPHY: I don't have anything 

further, Doctor. 

Can I ask you, though, this one final thing; 

You have a right, as you know, to review t:?,? 
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t a p e  and t r a x c r i p t  wher, t h e y  a re  dofie, and  s i g n  t h e  

t r a n s c r i p t  and  approve  t h e  v i c e o t a n e ;  do you waive  

y o u r  r i g h t  t o  do t n o s e ?  

i 

THE 'VJITIdESS: Yes, I w i l l  waive t h a t .  

:,!I).. P T U R H Y  : Thank you ,  Doctor. 

mr - V I 3 E O  OPEXi4TOR: Can w e  have  an 

agreer;ier,t by c o u m e l  t o  waive t h e  filing r e 5 u i r e n e n t  

of tile v i e e o t a p e ?  

3 3 .  ;)>*TIS: Y e s .  

XR. !IURPHY : I t h i n k  w e  d i d  t h a t  a t  t h e  

begir .nir ,g.  

TEE V I 3 Z O  OPERATOR: Ne a re  off t3e r e c o r d .  

- - -  

(3EPOSITICN COXCLUDZD) 

(SIGNATUEZE NAIVED) 

- - -  
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S t a t e  of Ohio : ,  ) 
1 ss: 

County of  Cuyahoqa. ) 

I ,  3 o S e r t  A. Cangemi, a Notary  P u b l i c  w i t h i n  and f o r  

t h e  S t a t e  of Ghio,  d u l y  cortmissioned and q u a l i f i e d ,  do  hereb; 

c e r t i f y  t h a t  t h e  within-narr,ed w i t n e s s ,  DZENIS 3. BROOKS,  M.3 

was by ne f i r s t  d u l y  sworn t o  t e s t i f y  t h e  t r u t h ,  t h e  whole 

t r u t h  and n o t h i n g  b u t  t h e  t r u t h  i n  t h e  c a u s e  a f o r e s a i d ;  t h a t  

t h e  t e s t i m o n y  t h e n  g i v e n  by him was by ne r educed  t o  s t e n o t y r  

i n  t h e  preser ,ce  o f  s a i d  w i t n e s s ,  a f t e r w a r d s  t r a n s c r i b e d  upon 

a t y p e x r i t e r ,  and t h a t  t h e  f o r e g o i n g  i s  a t r u e  and c o r r e c t  

t r a n s c r i p t  of t h e  t e s t i r r o n y  s o  g i v e n  by him as  a f o r e s a i d .  

I eo f u r t k e r  c e r t i f y  t h a t  t h i s  d e p o s i t i o n  was t a k e ?  

a t  t h e  t ine  and p l a c e  i n  t h e  f o r e g o i n g  c a p t i o n  s : l ec i f i ed ,  

as?d w a s  completed w i t h o u t  ad jou r rmen t .  r 

I do f u r t h e r  c e r t i f y  t h a t  I am n o t  a r e l a t i v e ,  empl.oye 

3r a . t t o r n e y  of e i t h e r  p a r t y ,  o r  o t h e r w i s e  i n t e r e s t e d  i n  t h e  

? v e n t  o f  tl:is ac t io r . .  

11'2 WIT?iESS WEEF-EOF, I have 5 e r e u n t o  s e t  my hand ar_d 

3 f f i x e d  ny s e a l  o f  o f f i c e  a t  ClevelaRd,  Ohio,  on t h i s  

i n  and for t k e  S t a t e  of Ohio. 

P5y c o x n i s s i a n  e x p i r e s  I tarch 5 ,  199:. 
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