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- 7  i . J  ' T X E  COUZT OF CC)MMON 9LZA.S 

C U Y A H O G A  CC)UNTY, OH19 

R I M B E X L Y  H I X X L E ,  

P l a i n t i  f f , 

v s  * 

TINOTHY E O V E X ,  

D e f e n d a n t .  

Deposition Of 

C a s e  So. 150993 

- 

3E?7NIS 3. 3RCOXSr t a k e n  

on d i r e c t  e x a m i n a t i o n  before X i l l i a m  J .  Yahan, 

R e g i s t e r e d  P r o f e s s i o u a l  R e p o r t e r  and Notary P u b l i c  

w i t h i n  a n d  for t h e  S t a t e  o f  Oh io ,  a t  2 6 9 0 0  C e d a r  Road, 

Beachwood, Ohio, on Xonday ,  J u l y  1 0 ,  1 9 9 9  a t  4:90 p .  m., 

p u r s u a n t  t o  notice anc?/or s t i p u l a t i o n s  o f  c o u n s e l  on 

behalf of t h e  D e f e n d a n t  i n  t h i s  c a u s e .  



t 

1 

*7 

3 

4 

5 

6 

7 

8 

9 

10 

11 

i 2  

13 

14 

15 

16 

17 

18 

19 

"0 

21 

22 

23 

24 

25 

APPSAZANCSS : 

David  I ,  P o m e r a n t z ,  Ssq. 
P o r n e r a n t z  a n d  C i c h o c k i  
1 1 6 1  P l e a s a n t  Valley Road 
P a r m a ,  O h i o  4 4 1 3 4  
(216) 845-4888 

on b e h a l f  o f  t h e  P l a i n t i f f :  

R e g i n a l d  P ,  T r u b e y ,  Jr., Esq. 
Y e y e r s ,  Hentemann, S c h n e i d e r  & Rea 
2 5 0 0  S u p e r i o r  B u i l d i n g  
C l e v e l a n d ,  Ohio 4 4 1 1 4  

on b e h a l f  o f  t h e  D e f e n d a n t .  

ALSO P X E S E N T :  

M r .  An2rews, V i d e o t a p e  T e c h n i c i a n .  

- e - -  

! 

... 



D R .  DENNIS B .  8 R O O K S ,  o f  l a w f u l  age, 

c a l l e d  by t h e  D e f e n d a n t  f o r  t h e  p u r p o s e  o f  

d i r e c t  e x a m i n a t i o n ,  a s  p r o v i d e d  by t h e  O h i o  

R u l e s  o f  C i v i l  P r o c e d u r e ,  h a v i n g  been  f i r s t  

d u l y  s w o r n ,  a s  h e r e i n a f t e r  c e r t i f i e d ,  

d e p o s e d  a n d  s a i d  a s  follows: 

DIRECT EXAMIXATION O F  DR. DENNIS 3. S R O O R S  

aY MR. T R U B E Y :  

Q 

A. 

Q. 

A 

Q 

A 

Q 

R 

Q 

A 

(r 

D o c t o r ,  for t h e  r e c o r d ,  would you p l e a s e  s t a t e  y o u r  

c o m p l e t e  name f o r  the r e c o r d ,  s i r ?  

D e n n i s  a r u c e  Brooks. 

D o c t o r ,  a r e  a d u l y  l i c e n s e d  p h y s i c i a n  and 

s u r g e o n  i n  t h e  S t a t e  o f  Ohio?  

Y e s .  

And when d i d  y o u  o b t a i n  t h a t  l i c e n s e ,  d o c t o r ?  

1 9 6 3 .  

D o  y o u  m a i n t a i n  a n  o f f i c e  in t h i s  c i t y ?  

I do.  

And how l o n g  h a v e  you  been p r a c t i c i n g  y o u r  

s p e c i a l t y ?  

S i n c e  re t u r n i n g  t o  C l e v e l a n d  i n  1 9 7 1 .  E i g h t e e n  

y e a r s .  

D o c t o r ,  for t h e  ladies and  g e n t l e m e n  of  t h e  jury, 

would you  p l e a s e  e x p l a i n  t h e  h i s t o r y  o f  y o u r  

m e d i c a l  t r a i n i n g ?  



r - I 

~ I4 
Y e s .  I g r a d u a t e d  f r o m  : J e s t e r n  Zeserve U n i v e r s i t y  I 

I I 1 '  A 

5 

6 

7 

I 
2 ;  

i 

t h e n  a g e n e r a l .  s u r g e r y  r e s i d e n c e  f o r  t h e  s e c o n d  

y e a r  a t  Xt. S i n a i  H o s p i t a l .  

My t h i r d  and f o u r t h  y e a r s  o f  p o s t g r a d u a t e  

3 1  

I 

c h i l d r e n s '  o r t h o p e d i c s  a t  t h e  I n d i a n a  U n i v e r s i t y  1-4 j 

School o f  M e d i c i n e  i n  1 9 6 3 ,  

18 

I t h e n  s e r v e d  a s  a r o t a t i n g  i n t e r n  a t  t h e  

R O r t h o p e d i c  s u r g e r y  i s  t h a t  b r a n c h  o f  m e d i c i n e  

H t .  S i n a i  H o s p i t a l  o f  C l e v e l a n d  f o r  one y e a r  and 

t h a t  d e a l s  w i t h  t h e  m u s c u l o s k e l e t a l  s y s t e m .  T h a t  

i s  t o  s a y ,  as an  o r t h o p e d i c  s u r g e o n ,  I t r e a t  

p a t i e n t s  who h a v e  p rob lems  w i t h  t h e i r  b o n e s ,  j o i n t s ,  

t h e  soft t i s s u e s  t h a t  c o v e r  t h o s e  a r e a s ,  t h e  m u s c l e s ,  

l i g a m e n t s ,  a n d  t e n d o n s ,  a s  w e l l  as t r e a t i n g  

p a t i e n t s  who h a v e  p rob lems  w i t h  t h e i r  s p i n e  and  

its c o n t e n t s t  t h e  i n t e r v e r t e b r a l  d i s k s  and  t h e  

t r a i n i n g  was  an  o r t h o p e d i c  s u r g e r y  r e s i d e n t  a l s o  

a t  X t .  S i n a i .  
9 /  

D u r i n g  my f i f t h  y e a r  I was a r e s e a r c h  I 

X e d i c a l  C e n t e r .  I 
15 1 

19 

20 

I 11 I 
22 

23 

24 
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nerve r o o t s .  

As a n  o r t h o p e d i c  s u r g e o n  1 t r e a t  a v a r i e t y  

o f  p r o b l e m s .  T h e r e  a r e  t h o s e  t h a t  a r e  p r e s e n t  a t  

b i r t h  a n d  t h e y  a r e  r e f e r r e d  t o  a s  c o n g e n i t a l .  

T h e r e  a r e  t h e  p r o b l e m s  t h a t  a r i s e  d u r i n g  

t h e  g r o w i n g  y e a r s .  They a r e  r e f e r r e d  t o  a s  

d e v e l o p m e n t a l .  

There a r e  t h e  i n j u r i e s  t h a t  a r i s e  from 

v e h i c u l a r  a c c i d e n t s ,  s p o r t s  r e l a t e d  a c t i v i t i e s ,  

work r e l a t e d  a c t i v i t i e s ,  and  t h o s e  a r e  r e f e r r e d  

t o  as  t r a u m a t i c .  

A n 2  t h e  l a s t  l a r g e  c a t e g o r y  a re  t h e  

p r o b l e m s  t h a t  a r i s e  as  w e  a l l  grow o l d e r  and t h e y  

a r e  r e f e r r e d  t o  a s  d e g e n e r a t i v e .  

As a n  o r t h o p e d i c  s u r g e o n ,  I t r e a t  p a t i e n t s  

b o t h  w i t h  s u r g e r y  a n d  w i t h o u t  s u r g e r y  d e p e n d i n g  o n  

t h e i r  c o n d i t i o n .  

Ilr D o c t o r ,  how l o n g  h a v e  you b e e n  e n g a g e d  as a n  

o r t h o p e d i c  s u r g e o n ?  

R W e l l ,  a s  I m e n t i o n e < ,  I c o m p l e t e d  my f o r m a l  

t r a i n i n g  i n  1 9 6 9 ,  I w a s  t h e n  i n  t h e  U n i t e d  

S t a t e s  A i r  F o r c e  f o r  t w o  y e a r s  w h e r e  I p r a c t i c e d  

as a n  o r t h o p e d i c  s u r g e o n ,  so t h i s  i s  g o i n g  t o  mark 

twe n t i  e t h  ann  i ve r s a r y  . 
Q Ok-y. Doctor, a r e  you on the s t a f f  of  a n y  h o s p i t a l  
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R 

Q. 

R 

Q. 

R 

Q. 

R 

Q 

R 

o r  h o s F i t a l s  i n  t h e  # C l e v e l a n d  a r e a ?  

Y e s .  

A t  w h i c h  h o s p i t a l s  a r e  t h o s e ,  d o c t o r ?  

M t .  , S i n a i  M e d i c a l  C e n t e r  o f  C l e v e l a n d ;  M e r i d i a  

S u b u r b a n  H o s p i t a l  and  M e r i d i a  H i l l c r e s t  Z o s p i t a l .  

D o  you  t e ach  a t  any o f  t h e  rnedica l  s c h o o l s  i n  

n o r t h e a s t  Ohio? 

Y e s ,  I a m  a n  a s s i s t a n t  c l i n i c a l  p r o f e s s o r  o f  

o r t h o p e d i c  s u r g e r y  a t  t h e  Case W e s t e r n  R e s e r v e  

U n i v e r s i t y  School of  Medic ine .  

I a l s o  a m  on t h e  t e a c h i n g  f a c u l t y  a t  t h e  

M t .  S i n a i  X e d i c a l  C e n t e r ,  and I ’ m  o n  t h e  t e a c h i n g  

f a c u l t y  o f  t h e  b i o m e c h a n i c s  l a b o r a t o r y  o f  C a s e  

W e s t e r n  R e s e r v e  U n i v e r s i t y .  

D o c t o r ,  do you  b e l o n g  t o  any p r o f e s s i o n a l  

s o c i e t i e s ?  

I d o .  

Would y o u  p l e a s e  r e l a t e  a f e w  o f  t h e s e  t o  t h e  

l a d i e s  a n d  g e n t l e m e n  o f  t h e  j u r y ,  p l e a s e .  

I’m a m e m b e r  o f  t h e  A m e r i c a n A c + ~ ~ ~ l ’  of  O r t h o-  

p e d i c  S u r g e o n s :  t h e  I n t e r n a t i o n a l  S o c i e t y  o f  

O r t h o p e d i c s  and  Traumato logy ;  t h e  O r t h o p e d i c  

Research S o c i e t y ;  C l i n i c a l  O r t h o p e d i c  S o c i e t y  and 

t h e  state a n d  local o r t h o p e d i c  and medical 

s o c i e t i e s .  



i 

i n  t h e  v a r i o u s  m e d i c a l  a n d / o r  s u r g i c a l  j o u r n a l s ?  

17 
i 

21 

22 

L ,  Q. D o c t o r ,  a r e  you a o a r d  c e r t i f i e d ?  

3 ,  Q And w h a t  d o e s  Board  c e r t i f i c a t i o n  mean, d o c t o r ?  
' I  

3 o a r d  c e r t i f i c a t i o n  means t h a t  a n  i n d i v i d u a l  h a s  

! 
.j I 

I 
a c q u i r e d  t h e  knowledge ,  t h e  t e c h n i c a l  s k i l l  and  

t h e  g e n e r a l  e x p e r t i s e  t o  p r a c t i v e  t h e  s p e c i a l t y ,  

i n  t h i s  c a se ,  o r t h o p e d i c  s u r g e r y .  

8 1  Q. D o  y o u  have t o  t a k e  e x a m i n a t i o n s  o v e r  and  above  
i 

9 1  

I 
10 1 

t h e  e x a m i n a t i o n s  o f  m e d i c a l  s c h o o l  t o  p a s s  and I 
become Board  c e r t i f i e d ?  

i 
1; ' 

1: , 

13 

3 ,  l i c e n s e  t o  p r a c t i c e  m e d i c i n e ?  

? A  Y e s .  
I 

Q Is t h i s  c e r t i f i c a t i o n  b y  t h e  Amer ican  Board o f  
I 

O r t h o p e d i c  S u r g e o n s  s o m e t h i n g  o v e r  a n d  above  y o u r  

1-2 

l i t  Y e s ,  i t  i s ,  

I Q .  Docto r ,  when w e r e  you  3 o a r d  c e r t i f i e d  a s  B 

i 5  , 
1 

I 

17 1 D i p l o m a t e  i n  t h e  3oard. o f  O r t h o p e d i c  S u r g e r y ?  

i r z  I became Board c e r t i f i e d  i n  1 9 7 1 .  
l8 I 

I 

Q And c o u l d  you r e l a t e  a few o f  t h e s e  f o r  t h e  l a d i e s  

I and g e n t l e m e n  o f  t h e  j u r y ?  I 
2 3 1  Yes. I h a v e  p u b l i s h e d  a r t i c l e s  t h a t  h a v e  d e a l t  w i t 4  

24 i bone g r a f t i n g  i n  o r t h o p e d i c  surgery; the b i o m e c h a n i  4 s 
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Q. 

R 

Q 

A 

Q 

R 

F 

A 

o f  i n j u r i e s :  c o n g e n i t a l  d i s l o c a t i o n  o f  t h e  k n e e ;  

b i o m e c h a n i c s  o f  t o r s i o n a l  f r a c t u r e s ,  and p a p e r s  

a b o u t  t h e  d e v i c e s  for t h e  t r e a t m e n t  o f  h i p  and 

w r i s t  f r a c t u r e s  . 
Okay. D o c t o r ,  a s  f a r  a s  g i v i n g  a n  e x a m i n a t i o n  

f o r  someone who w a n t e d  t o  become Board  c e r t i f i e d  

i n  o r t h o p e d i c  s u r g e r y ,  I t a k e  i t  t h e r e  a r e  p e o p l e  

who make up q u e s t i o n s  i n  t h i s  f i e l d ?  

Y e s .  - 

Docto r ,  do you  h a v e  a n y  r e l a t i o n s h i p  w i t h  t h e  

d o c t o r s  who c o m p r i s e  these  e x a m i n a t i o n s  f o r  

med ica l  s t u d e n t s  i n  t h i s  community? 

I d o n ' t  t h i n k  t h a t  i s  t h e  q u e s t i o n  t h a t  you w a n t e d  

t o  a s k .  

Okay. D o  you  have any r e l a t i o n s h i p  w i t h  t h e  

Board o f  O r t h o p e d i c  S u r g e o n s  as f a r  a s  t h e  

e x a m i n a t i o n  o f doc t o r s ?  

Yes, And I a m  a n  e x a m i n e r  f o r  t h e  Amer ican  

B o a r d  o f  O r t h o p e d i c  S u r g e r y .  We d o n ' t  g i v e  t h e  

e x a m i n a t i o n  to medical s t u d e n t s ,  a n d  t h a t  w a s  t h e  

p r o b l e m  I had  w i t h  y o u r  q u e s t i o n .  

Okay. 

You have t o  complete y o u r  r e s i d e n c y  t r a i n i n g  

p r o g r a m .  You h a v e  t o  p r a c t i c e  o n l y  o r t h o p e d i c s  

in o n e  l o c a t i o n  f o r  one  y e a r  b e f o r e  you are e v e n  

... 

8 



1 '  e l i g i b l e  t o  take the 3 o a r d s .  

4 

. .  . . . .  .:. . 

p o r t i o n  o f  the a o a r d s .  

5 0 .  Okay. D o c t o r ,  on  my r e q u e s t  d i d  y o u  h a v e  an  

Bl o c c a s i o n  t o  examine  the P l a i n t i f f  in t h i s  case? 

I d i d  examine  t h e  P l a i n t i f f  i n  t h i s  case a t ,  I 

t h i n k ,  t h e  r e q u e s t  o f  one  o f  y o u r  a s s o c i a t e s .  

M r .  Brunn?  91 
10 

11 

12 

13 

13 

13 

R Y e s .  

(r And when w a s  t h a t ?  

A I b e l i e v e  t h a t  w a s  on November 21st, 1 9 8 8 .  

0. D o c t o r ,  do  you  remember a t  t h i s  t i m e  t h e  d e t a i l s  

o f  y o u r  e x a m i n a t i o n ?  

R N o t  i n d e p e n d e n t l y ,  no .  

Okay. Did you k e e p  a r e c o r d  o f  t h a t  e x a m i n a t i o n ?  1 
I 16 

I 

18 

19 

20 

21 

22 

23 

24 

25 

(r Woule! t h a t  record  r e f r e s h  y o u r  r e c o l l e c t i o n  t o d a y  

a s  f a r  as t e s t i f y i n g ?  

A Y e s .  

Q. D o c t o r ,  would  you p l e a s e  r e f r e s h  y o u r  r e c o l l e c t i o n  

by u s i n g  t h a t  r e c o r d  or r e p o r t ,  i f  you would? 

A Thank you. 

p. Okay. N o w ,  a g a i n ,  doctor, f o r  the l a d i e s  and 

g e n t l e m e n  of  t h e  jury, when did you see the 
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A 

Q 

R 

Q. 

A 

A 

P l a i n t i f f  i n  this m a t t e r ?  

On November 2 1 s t ,  1 9 8 8 .  

D i d  t h e  P l a i n t i f f  g i v e  you  a h i s t o r y ?  

Yes. 

And w h a t  is t h e  r e l e v a n c y  o r  i m p o r t a n c e  o f  a h i s t o r y  

as  f a r  a s  you  a r e  c o n c e r n e d ?  

A h i s t o r y  i s  t h e  b e g i n n i n g  o f  t h e  d i a g n o s t i c  

p r o c e s s .  A h i s t o r y  i s  a r e c i t a t i o n  o f  a c e r t a i n  

s e t  o f  f a c t s  by a p a t i e n t .  I n  a s i t u a t i o n  s u c h  as  

t h i s ,  i t  would b e g i n  w i t h  t h e  i n c i d e n t  t h a t  M i s s  

H i n k l e  b e l i e v e d  was t h e  o n s e t  of  h e r  p r o b l e m  o r  h e r  

symptoms.  

A h i s t o r y  will i n c l u d e  a n y  t r e a t m e n t  she h a d  

i n  t h e  i n t e r v a l  be tween  h e r  a c c i d e n t  and  t h e  t i m e  

I e x a m i n e d  h e r .  

The s e c o n d  p a r t  o f  t h e  h i s t o r y  would  d e a l  

w i t h  h e r  c o m p l a i n t s  o r  h e r  symptoms a t  t h e  t i m e  

o f  my e x a m i n a t i o n ,  

And t h e  t h i r d  p a r t  o f  t h e  h i s t o r y  would  be 

h e r  p a s t  m e d i c a l  h i s t o r y ,  t h a t  i s ,  h e r  c o n d i t i o n  

p r i o r  t o  t h e  a c c i d e n t .  

Okay. So you a r e  s e e i n g  M i s s $  H i n k l e  somet ime  a f t e r  

t h e  accident a c t u a l l y  happened?  

I saw h e r  sometime a f t e r  t h e  a c c i d e n t  h a p p e n e d ,  t h a t  

c o r r e c t ,  

f .  



'11 
i 

w i t h  w h a t  s h e  r e f e r r e d  t o  as a neck b r a c e .  

S h e  tD1d  m e  t h a t  somet ime  a f t e r  t h e  a c c i d e n t  

s h e  came u n d e r  t h e  ca re  o f  D r .  Yosowitz. 

S h e  w a s  t r e a t e d  w i t h  m e d i c a t i o n  a n d  re fer red  

to p h y s i c a l  t h e r a p y  where  she received, a s  s h e  

i n d i c a t e d ,  h e a t i n g  p a d s ,  exerc i ses ,  l e a r n e d  how 

t o  s i t  a n d  w a l k  c e r t a i n  ways.  

L Q .  

. 

' 

4 i  Q 
i 

i 12 1 

13 

I 
! 

i 
15 I 

And you were 2 r y i n g  t o  do a n  s v a l u a t i o n  at t h a t  

t i m e ,  n o t  t r e a t i n g  h e r ?  

T h a t ' s  r i g h t ,  I was n o t  a t r e a t i n q  p h y s i c i a n .  

Would y o u  r e l a t e  t o  t h e  l a d i e s  a n d  g e n t l e m e n  o f  

t h e  j u r y  w h a t  t h e  history w a s  a s  g i v e n  by H i s s  

H i n k l e  t o  you?  

Y e s .  S h e  t o l d  m e  t h a t  s h e  was i n j u r e d  on  May 

2nd. 

S h e  i n d i c a t e d  t h a t  s h e  w a s  s i t t i n g  as  a 

f r o n t  p a s s e n g e r  i n  an  a u t o m o b i l e  w h i c h  was s t o p p e d  

when it was s t r u c k  from b e h i n d .  

She  t o l d  m e  t h a t  s h e  w a s  w e a r i n g  s e a t  belts 

a t  t h e  t i m e  o f  t h e  a c c i d e n t ,  and s h e  r e c a l l e d  t h a t ,  

t h e  s e a t  b r o k e  a n d  t h a t  s h e  w e n t  b a c k w a r d s .  

F o l l o w i n g  t h e  a c c i d e n t  s h e  was aware o f  

I p a i n  i n  h e r  n e c k  a n d  l o w  back. 
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She t o l d  n e  t h a t  s h e  a t t e n d e d  p h y s i c a l  

therapy q u i t e  o f t e n ,  at l e a s t  two t i m e s  a week  

for a a e r i o d  o f  t i m e  which s h e  d i d  n o t  r e m e m b e r .  

She  t o l d  m e  t h a t  s h e  was r e e x a m i n e d  b y  

D r .  l o s o w i t z  a p p r o x i m a t e l y  once  a month .  

She was u n c e r t a i n  a s  t o  xhen  she  was l a s t  

e x a m i n e d  b y  D r .  l o s o w i t z  b u t  t h o u g h t  it was i n  t h e  

e a r l y  p a r t  o f  1 9 8 8 .  

She  a l s o  t o l d  m e  t h a t  she had b e e n  t r e a t e d  

i n  t h e  emergency roox o f  M t .  S i n a i  fi1ediCal C e n t e r  

o n  two o c c a s i o n s ,  o n c e  w h i l e  s h e  was u n d e r  D r .  

L o s o w i t z '  c a r e  a n d  once a f t e r  t ha t  t i m e .  

She  was t r e a t e d  i 'o r  symptoms or' low b a c k  

p a i n ,  5Lt was n o t  admitted t o  ",e h o s p i t a l .  

S h e  t o l d  me t h a t  she hzd n o t  b e e n  examined 

o r  t r e a t e d  b y  o t h e r  p h y s i c i a n s  n o r  had  s h e  S e e n  

h o s p i t a l i z e d  s i n c e  h e r  a c c i d e n t .  

I t h e n  i n q u i r e d  as t o  ner symptoms a t  t h e  

time o f  my e x a m i n a t i o n  in November o f  1988 and  she 

i n d i c a t e d  t h a t  h e r  low bZck wzs s y n p t o m a t i c ,  as 

she  p u t  it, q u i t e  o f t e n .  

S h e  e x g e r i e n c e d  wha t  s h e  r e f e r r e d  t o  as 

8 h a r d  pa in  in h e r  back  which  r ad ia ted  i n 2 0  t h e  

l a t e r a l  a s p e c t  of h e r  r i g h t  t h i g h  and i n t o  h e r  

c a l f  e 

... 

LZ 
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She t o l d  m e  t h a t  s h e  d e v e l o p e d  r a d i a t i o n  

m a i n l y  when t h e  w e a t h e r  i s  b a d .  

S h e  a l s o  e x p e r i e n c e d  numbness i n  the 

a n t e r i o r  a s p e c t  o f  h e r  r i c j h t  s h i n  w i t h  w e a t h e r  

c h a n g e s .  

When s h e  d i d ,  as s h e  p u t  i t ,  t o o  much 

a d a y ,  h e r  symptoms w a l k i n g ,  s e v e n  t o  e i g h t  h o u r s  

w e r e  i n c r e a s e d .  

S h e  was u n a b l e  t o  bend 

f a r  down. 

a s  s h e  i t ,  t o o  

She t o l d  m e  t h a t  c o u g h i n g ,  s n e e z i n g  a n d  

bowe l  movements did n o t  p r o d u c e  l e g  r a d i a t i o n  -- 
D o c t o r ,  i f  I c o u l d  j u s t  i n t e r r u p t  you, j u s t  r i g h t  

t h e r e ,  w h a t  i s  t h e  s i g n i f i c a n c e  o f  someone n o t  

o r  p a i n  o n  c o u g h i n g ,  s n e e z i n g  and 

a s  f a r  a s  l e g  r a d i a t i o n  i s  

h a v i n g  c o u g h i n g  

bowe l  movements 

c o n c e r n e d ?  

A When a n  i n d i v i d  a 1  c o u g h s ,  s n e e z e s  o r  moves h i s  

o r  h e r  bowe l s ,  t h e y  i n c r e a s e  t h e i r  i n t r a a b d o m i n a l  

p r e s s u r e  and  t h e y  also i n c r e a s e  i n t r a s p i n a l  p r e s s u r  

A n d  w e  are  t a l k i n g  about a . p o t e n t i a l  p r o b l e m  

w i t h i n  t h e  s p i n e .  

If an i n d i v i d u a l  h a s  a p r o b l e m  i n  t h e  

s p i n e ,  s u c h  as  a h e r n i a t e d  d i s k ,  for example, which  

is c a u s i n g  p r e s s u r e  o n  a nerve r o o t  by c o u g h i n g ,  

. 3  



t 

1 

'7 

n 
Ir 

4 

5 

6 

8 

9 

LO 

11 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

L4 
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s n e e z i n g  3r moving t h e i r  5owel.3,  t h e y  w i l l  

e x p e r i e n c e  p a i n  r a d i a t i n g  down t h e i r  l e g s  b e c a u s e  

w i t h  t h o s e  maneuver s  t h e y  h a v e  i n c r e a s e d  

i n t r a s p i n a l  p r e s s u r e .  T h e y  a r e  p u t t i n g  rnore 

p r e s s u r e  i n  that a r e a  c a u s i n g  n o r e  c o m p r e s s i o n  

on t h e  n e r v e .  It's a symptom t h a t  I i n q u i r e  

a b o u t  when someone t a l k s  a b o u t  l e g  r a d i a t i o n  t o  

see  if in f a c t  t h e y  m a y  h a v e  a h e r n i a t e d  d i s k .  

had no l e g  r a d i a t i o n  w i t h  c o u g h i n g ,  s n e e z i n g  o r  

movements .  

Thank you v e r y  much, d o c t o r .  

y o u  c o n t i n u e  w i t h  y o u r  e x a m i n a t  i o n  

S h e  

bowe 

f i n d i n g s ?  

A les. She  a l s c  told m e  c h a t  s h e  e x p e r i e n c e d  n e c k  

p a i n  b e f o r e  o r  a f t e r  lry back  b o t h e r s  me. 

She  noted t h a t  it was h a r d ,  a s  s h e  p u t  i t ,  

t o  bend  my h e a d .  

A t  t i n e s  s h e  f e l t  l i k e  someone i s  chok ing  

m e .  She  t o l d  m e  t h a t  h e r  n e c k  p a i n  r a d i a t e d  

down h e r  b a c k .  S h e  had no arm r a d i a t i o n  o r  arm 

p a i n .  

Q A g a i n ,  e x c u s e  ne,  d o c t o r ,  i f  I c o u l d  just 
3- 

i n t e r r u p t ,  w h a t  i s  t h e  s i g n i f i c a n c e  as f a r  as  a 

history i s  c o n c e r n e d  when she has t h e s e  neck  

p r o b l e m s  and she  d o e s n ' t  h a v e  a n y  p a i n  r a d i a t i n g  
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A 

z o t i o n ,  et c e t e r a ,  i f  you wou ld ,  p l e a s e ,  a s  you 

j u s t  d i scussed?  

F l e x i o n  i s  moving y o u r  head forward. 

Full r a n g e  o f  f l e x i o n  would  b e  t h e  ability 

t o  t o u c h  y o u r  c h i n  t o  y o u r  c h e s t .  

E x t e n s i o n  is moving y o u r  h e a d  backward .  

L a t e r a l  r o t a t i o n  is t o  o n e  s i d e  or t h e  o t h e r  

a n d  l a t e r a l  b e n d i n g  i s  t i p p i n g  your h e a d  f rom 

s i d e  t o  s i d e .  

What is t h e  s i g n i f i c a n c e  o f  h a v i n g  a f u l l  r a n g e  o f  

m o t i o n  f o r  these v a r i o u s  tes ts  t h a t  y o u  j u s t  t a l k e d  

a b o u t ?  

Those a r e  norrnal f i n d i n g s .  

Okay. Thank y o u .  Would you p l e a s e  c o n t i n u e  

w i t h  y o u r  e x a m i n a t i o n ,  doctor? 

Yes. I p e r f o r m e d  a n e u r o l o g i c  e x a m i n a t i o n  o f  t h e  

u p p e r  e x t r e m i t i e s  and noted t h a t  i t  was n o r m a l  i n  

t h a t  s h e  had n o r m a l  deep  t e n d o n  r e f l e x e s ,  m o t o r  

power  a n d  s e n s o r y  p e r c e p t i o n .  

And w h a t  i s  t h e  s i g n i f i c a n c e  o f  t h e  f i n d i n g  o f  

t h e s e  t e s t s  doctor.? 

A g a i n ,  those a r e  no rma l  f i n d i n g s ,  There i s  n o t h i n g  

to i n d i c a t e  t h a t  s h e  h a s  any abnormality i n  h e r  

c e r v i c a l  s p i n e  t h a t  is c a u s i n g  n e r v e  root 

c o m p r e s s i o n  to b e  r e f l e c t e d  by an abnormality in 

7 
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t h e  n e u r o l o g i c a l  e x a m i n a t i o n  or’ h e r  u p p e r  

e x t r e m i t i e s ,  o r  t h e r e  i s  n o t h i n g  t o  i n d i c a t e  

tha t  t h e r e  i s  a n y t h i n g  wrong w i t h  her p e r i p h e r a l  

a e r v o u s  s y s t e m .  

la O k a y .  So what we a r e  r e a l l y  t a l k i n g  a b o u t  h e r e  

i s  t h e  p e r i p h e r a l  n e r v o u s  s y s t e m ,  t h e  n e r v e  r o o t s  

corning o f f  t h e  s p i n e ,  t h e  s p i n a l  c o r d  a n d  t h e  

p e r i p h e r a l  n e r v o u s  s y s t e m ?  

A Xes e 

Q Thank you .  Would you c o n t i n u e  on  p l e a s e ,  d o c t o r ?  

A I examined  he r  l o w  b a c k ,  h e r  l u m b o s a c r a l  s p i n e ,  

a n d  nozed  t h a t  s h e  had normal  l u m b a r  l o r d o s i s  

w i t h o u t  e v i d e n c e  o f  p e r i s p i n a l  s p a s m .  

T h e r e  were  no a r e a s  o f  l o c a l i z e d .  t e n d e r n e s s  

w i t h  p a l p a t i o n  or” t h e  l u m b o s a c r a l  s p i n e ,  s a c r o i l i a c  

joints o r  s c i a t i c  n o t c h e s .  

Forward  f l e x i o n  r e  s t r  i c  t ed s u c h  t h a t  

h e r  f i n g e r t i p s  r e a c h e d  t h e  m i d  t i b i a s .  

E x t e n s i o n  was p e r f o r m e d  c o m p l e t e l y  a 

T h e r e  was a p p r o x i m a t e l y  50  p e r c e n t  o f  

l a t e r a l  b e n d i n g  b i l a t e r a l l y .  --  
S h e  i n d i c a t e d  t h a t  l a t e r a l  b e n d i n g  was 

l a t e r a l  b e n d i n g  b i l a t e r a l l y .  --  
S h e  i n d i c a t e d  t h a t  l a t e r a l  b e n d i n g  was 

u n c o m f o r t a b l e .  

Heel walking and t o e  w a l k i n g  were p e r f o r m e d  

w i t h o u t  e v i d e n c e  o f  weakness  o r  p a i n .  



The 3 u r n s  t e s t  was c o n s i d e r a b l y  p o s i t i v e  i 
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3 i n  t h a t  she c o m p l a i n e d  o f  low Sack p a i n  when she 1 I I 
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10 

s a t  back o n  t o  h e r  h e e l s .  

I c o n t i n u e d  t h e  e x a m i n a t i o n  and  n o t e d  t h a t  

s i t t i n g ,  s t r a i g h t  l e g  r a i s i n g  c o u l d  b e  a c c o m p l i s h e d  

t o  t h e  h o r i z o n t a l  b i l a t e r a l l y .  

The t r i p o d  s i g n  was n e g a t i v e .  

S u p i n e  s t r a i g h t  l e g  r a i s i n g  w a s  r e s t r i c t e d  

t o  4 5  degrees b i l a t e r a l l y  and accompan ied  by low 

b a c k  p a i n ,  
I 
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S i m u l t a n e o u s  h i p  and  knee  f l e x i o n  i n c r e a s e d  

t h e  low back p a i n  b i l a t e r a l l y ,  

F u r t h e r  n e u r o l o g i c  e x a m i n a t i o n  o f  t h e  l o w e r  

e x  t r e m i  ti e s reve a1 e d s ymme t r i  c a1 ly a c t i v e  

p a t t e l a r  t e n d o n  reflexes, s y m m e t r i c a l l y  d e p r e s s e d  

A c h i l l e s  t e n d o n  r e f l e x e s ,  a g i v i n g  way type o f  

w e a k n e s s  o f  each e x t e n s o r  h a l l u c i s  longus, and  

d e c r e a s e d  p e r c e p t i o n  o f  p i n p r i c k  i n  t h e  r i g h t  leg 

i n  a n o n - a n a t o m i c  p a t t e r n .  

I 

And- t h a t  c o n c l u d e d  t h e  p h y s i c a l  e x a m i n a t i o n ,  

9. All r i g h t .  D o c t o r ,  d i d  you h a v e  o c c a s i o n  t o  t a k e  

any x-rays o r  have anyone  take any x-rays of M i s s  

H i n k l z ?  
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Q. 
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Q. 

A 

Could w e  go 

Yere t h e s e  x-rays t a k e n  a t  your r e q u e s t ?  

They w e r e .  

D o  you  h a v e  t h e s e  x- r a y s  t o d a y ,  d o c t o r ?  

Yes. 

MR. T R U B E Y :  

o f f  t h e  r e c o r d ,  p l e a s e ?  

( T e m p o r a r i l y  o f f  t h e  r e c o r d .  ) 

MR. ANDREWS: On t h e  r e c o r d .  

Doctor, I b e l i e v e  t h a t  you  h a v e  just t e s t i f i e d  t h a t  

you h a d  some x- r a y s  t a k e n  o f  M i s s  H i n k l e ' s  c e r v i c a l  

and l u m b a r  s p i n e ,  and  would. you p l e a s e  f o r  t h e  

l a d i e s  a n d  g e n t l e m e n  o f  t h e  jury review your 

f i n d i n g s  as  f a r  a s  t h e  x- r a y s  t h a t  you had  t a k e n  

on  t h e  d a t e  o f  your e x a m i n a t i o n  o f  t h e  c e r v i c a l  

a n d  lumbar s p i n e ,  p l e a s e ?  

Yes. T h i s  i s  a r a d i o g r a p h  of t h e  c e r v i c a l  s p i n e  

t h a t  was t a k e n  o f  M i s s  H i n k l e  on  November 21st, 

1 9 8 8 .  

It's w h a t  i s  r e f e r r e d  t o  as  a l a t e r a l  v i ew.  

I t ' s  a s  t h o u g h  you a re  l o o k i n g  a t  h e r  neck  f rom 

t h e  s i d e .  You can see h e r  c h i n  a n d  h e r  skull and 

h e r  neck. 

A n d  t h i s  r a d i o g r a p h  shows t h a t  t h e  

cervical s p i n e ,  a s  do t h e  other r a d i o g r a p h s ,  is 

normal. T h e r e  is R O  e v i d e n c e  o f  fracture. T h e r e  

0 
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is no  a v i d e n c e  o r  d i s l o c a t i o n .  

T h e r e  i s  no n a r r o w i n g  o f  t h e  d i s k  s p a c e s .  

T h e r e  1s no s p u r r i n g  s o  t h a t  i s  n o r m a l .  

Mhat would b e  t h e  s i g n i f i c a n c e  o f  having n a r r o w i n g  

o f  a d i s k  s p a c e  01" s p u r r i n g ?  

T h a t  i s  a n  a b n o r m a l  c o n d i t i o n ,  s o  t h e  s i g n i f i c a n c e  

c a n  b e  o n e  o f  a number o f  t h i n g s .  I mean, i t  c o u l d  

b e  p a r t  of t h e  d e g e n e r a t i v e  p r o c e s s .  

It c o u l d  b e  r e l a t e d  t o  t r a u m a ,  It  c o u l d  b e  

a c o n g e n i t a l  a b n o r m a l i t y .  You d o n ' t  t a k e  one  t h i n g  

L; i s o l a t i o n ,  y o u  n a v e  t o  r e l a t e  i t  t o  e v e r y t h i n g  

e l s e  tk-,at you know a b o u t  t h e  p a t i e n t .  

So t h e r e  i s  no a b n c r m a l  f i n d i n g s  as f a r  as your  

r e v i e w  o f  t h e  c e r v i c a l  s p i n e  o f  I4iss E i n k l e  a t  

% n e  d a t e  o f  your 

T h a t  ? s  c o r r e c t .  

D o c t o r ,  d i d  Y O U  

exzrninat i o n ?  

h a v e  a n  o c c a s i o n  t o  h a v e  x- r a y s  

t a k e n  or' Miss E i n k l e ' s  l umbar  s p i n e ?  

ies. And t h i s ,  which  i s  marked D e f e n d a n t ' s  E x h i b i t  

8, i s  a l a t e r a l  view of  h e r  l u m b a r  s p i n e ,  a g a i n  

l o o k i n g  a t  h e r  f rom t h e  s i d e  w i t h  h e r  b u t t o c k s  

b a c k  h e r e  and h e r  abdomen he r e ,  a n 6  h e r  lower 

r i b s  h e r e ,  and  t h i s  is h e r  l u m b a r  s p i n e .  

T h i s  r a d i o g r a p h  d e m o n s t r a t e s  t h a t  t h e r e  

i s  no e v i d e n c e  o f  f r a c t u r e  a n d  t h e r e  is no e v i d e n c e  

I 
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o f  d i s l c 2 c a t i o n .  

T h e r e  i s  Z i s k  s p a c e  narrowLng a t  t h e  L5, 

S l  i n t e r s p a c e .  The luzbar v e r t e b r a e  a r e  numbered. 

There a r e  f i v e  in number, s o  t h i s  i s  five, f o u r ,  

t n r e e ,  t w o ,  o c e .  Iiere i s  t h e  f i r s t  lumbar  

v e r t e b r a  a n d  t h i s  i s  t h e  sac rum.  

Now, I t h i n k  t h a t  you c a n  a p p r e c i a t e  t h e  

f a c t  t h a t  i f  you l o o k  h e r e ,  t h e  s p a c e  be tween  t h i s  

v e r t e b r a  and t h i s  v e r t e b r a  is l e s s  t h a n  i t  i s  h e r e  

and t h e r e ,  s o  t h e r e  i s  d i s k  s p a c e  n a r r o w i n g .  

in a d d i t i o n  t o  t h a t  t h e r e  i s  a c o n d i t i o n  

v h i c h  i s  c a l l e d  s p o n d y l o l i s t h e s i s .  T h a t  i s  a 

c o n d i t i o n  where  t h e  majority cf t h e  l u m b a r  s p i n e  

s l i d e s  f o r w a r d  on t h e  r e m a i n i n g  p o r t i o n  o f  t h e  s p i n e  

And if' I w e r e  t o  draw 2 l i n e  a l o n g  t h e  Sack  o f  t h e  

s p i n e  r i g h t  h e r e ,  ~ i '  L5 and draw a l i n e  in t h e  

b a c k  o f  S1, I think you c a n  see  t h a t  L 5  is forward 

O f  SI. That  c o n d i t i o n  i s  c a l l e d  s p o n d y l o l i s t h e s i s ,  

I t  i s  as  if. r e s u l t  o f  a d e f e c t ,  a d e v e l o p m e n t a l  

d e f e c t ,  not-a t r a u m a t i c  d e f e a t .  It i s  n o t  s o n e t h i n t  

t h a t  o c c u r s  a f t e r  (3. s i n g l e  i s o l a t e d  e v e n t .  

T h a t  d e f e c t  in t h e  p a r s i n t r a a r t i c u l a r i s ,  

which is a n  area t h a t  I c a n ' t  d e m o n s t r a t e  b e c a u s e  

XLss H i n k l e  would not a l l o w  all of' t h e  usual v iews  

t o  b e  t a k e n .  

... . .  . . I  
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Q. 

YR. PC)KS,W.NTZ : I move t o  

s t r i k e  t h e  l a t t e r  p a r t  o f  t h a t  a n s w e r .  

What do y o u  mean by t h a t ,  d o c t o r ,  s h e  d i d  n o t  a l l o w  

you t h e  e x a m i n a t i o n s  a s  far as x- r a y s  a r e  concerned? 

XR. POicLERANTZ: O b j e c t i o n .  

T h e  s t a n d a r d  s e t  o f  r a d i o g r a p h s  i n c l u d e  an  A? 

o f  t h e  p e l v i s ,  a n  AP of  t h e  lumbar s p i n e ,  a 

l a t e r a l  s u c h  a s  t h i s ,  cone-2clqlE which  w e  a l s o  

have w h i c h  i s  an a rea  t h a t  focuses on that i n  

b o t h  o b l i q u e s .  

Now, t h i s  i s  what  I o r d e r e d .  A r i d  w h i l e  t h e  

r a d i o g r a p h s  were b e i n g  o b t a i n e d  next door  a t  t h e  

r a d i o l o g i s t ' s  o f f i c e ,  t h e  t e c h n i c i a n  i n f o r m e 2  m e  

t h a t  a l t h o u g h  Miss r i i n k l e  a l l o w e d  them t o  t a k e  

t h i s  l a t e r a l  v i e w ,  she w o u l d n ' t  a l l o w  them t o  t a k e  

t h e  o b l i q u e s  where  s h e  i s  e s s e n t i a l l y  i n  t h e  same 

p o s i t i o n ,  t u r n e d  s l i g h t l y ,  b e c a u s e  it was 

a p p a r e n t l y  t o o  p a i n f u l  an4  so t h e  t e c h n i c i a n  c o u l d n  

get t h o s e  t w o  v i e w s .  

B u t  s h e  w a s  i n  t h e  p o s i t i o n  a l r e a d y  t o  t a k e  t h o s e  

f i l m s ?  

MR. POMERANTZ : O b j e c t i o n .  

Y e s  * 

D o c t o r ,  have you  had o c c a s i o n  t o  review Miss 

Hinkle's CT s c a n  o f  Augus t  2 5 t h ,  1987? 

3 
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MR, T R U S E Y :  

off t h e  recard? 

MR. ANDREWS: 

C o u l d  w e  go 

Off t h e  

r e c o r d .  

( T e m p o r a r i l y  o f f  t h e  r e c o r d . )  

M R .  AiilDREWS: O n  t h e  record. 

D o c t o r ,  would  you  p l e a s e  e x p l a i n  f o r  t h e  l a d i e s  

a n d  g e n t l e m e n  o f  t h e  jury y o u r  f i n d i n g s  and  t h e  

review o f  Miss H i n k l e ' s  CAT s c a n ,  h e r  c e r v i c a l  

a n d  l u m b a r  s p r a i n  o f  Augus t  2 S t h ,  1987? 

Yes, When I r e v i e w e d  the CAT s c a n  o f  h e r  

c e r v i c a l  s p i n e ,  I a g r e e d  w i t h  t h e  r a d i o l o g i s t  t h a t  

i t  d i d  n o t  d e m o n s t r a t e  a h e r n i a t e d  c.lisk; t h a t  it 

d i d  d e m o n s t r a t e  a small degree o f  b u l g i n g  o f  t h e  

a n n u l u s  f i b r o s i s ,  

y o u  m i g h t  a s k  -- 
The a n n u l u s  f i b r o s i s ,  i n  case 

/ I t h i n k  I would .  

-- i s  t h e  c o v e r i n g  a round  t h e  d i s k .  So a b u l g i n g  
c- 

a n n u l u s  i s  n o t  an a b n o r n a l i t y .  

Would Y O U  t h i s - i s  w i t h i n  n o r m a l  l i m i t s ?  

Y e s .  

Okay. And how about of  t h e  l u m b a r  s p i n e ,  d o c t o r ?  

I r e v i e w e d  t h e  l u h a r  s p i n e  and I d i d  not agree 

w i t h  t h e  r a d i o l o g i s t ' s  i n t e r p r e t a t i o n  o f  t h e  lumbar  

4 
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L e t  m e  just r e f r e s h  my memory as t o  j u s t  

exactly w h a t  h e  s a i d  and t h e n  I w i l l  t r y  t o  

e x p l a i n  why I d i d n ' t  a g r e e  w i t h  w h a t  he said. 

Okay. T h e  r a d i o l o g i s t  i n d i c a t e d  t h a t  t h e r e  

was a ,  and. i q u o t e ,  " X o d e r a t e  b u l g i n g  of  t h e  L 5 ,  SI 

d i s k  a n n u l u s  s l i g h t l y  i n d e n t i n g  t h e  a c l j a c e n t  

fecal sac ,  T h e  p r e s e n c e  o f  a n  a s s a c i a t e d  f o c a l  

h e r n i a t i o n  o f  L5, SI d i s k  c e n t r a l l y  c o u l d  n o t  be 

e x c l u d e d ,  image N o .  2 5 .  

Okay.  i d i d  n o t  b e l i e v e  t h a t  t h i s  f i l m  

d e m o n s t r a t e s  any degree o f  b u l g i n g  o f  t h e  d i s k ,  

n o r  d o e s  i t  d e m o n s t r a t e  an  i n d e n t a t i o n  o f  t h e  

f e c a l  s ac  o r  a f o c a l  h e r n i a t i o n .  

Can we go o v e r  t h a t ,  d o c t o r r  as far as  y o u r  

i n t e r p r e t a t i o n  i s  c o n c e r n e d ?  

Y e s ,  N O W ,  I h a v e  o n  t h e  b o a r d  h e r e  t h a t  p o r t i o n  

of  t h e  CT s c a n  t h a t  i n c l u d e s  i m a g e s  19 t h r o u g h  27, 

I m a g e  N o .  2 2  which  is marked up i n  t h e  c o r n e r  

i s  m a r k e d  L 5 .  So t h i s  is t h e  L5 v e r t e b r a l  body. 

T h i s  i s  t h e  L5 v e r t e b r a l  body, 23 i s  t h a  L5 v e r t e b  

body, as i s  2 4 ,  2 5 ,  26 and  t o  some d e g r e e  27, 

a r e  i m a g e s  t a k e n  t h r o u g h  t h e  v e r t e b r a l  body and 

t h r o u g h  t h e  d i s k  t h a t  i s  b e t w e e n  t h e  fifth lumbar 

v e r t e b r a  and t h e  first s a c r a l  v e r t e b r a ,  

- 
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T h e  LS i s  f o r d a r d  on t h e  S I .  And this 

l i t t l e  a r e a  o f  decreased d e n s i t y ,  o r  s o m e t h i n g  

t h a t  a p p e a r s  l i g h t e r ,  r e p r e s e n t s  t h e  d i s k  b u t  

t h a t  i s  exactly i n  l i n e  w i t h  t h e  b a c k  o f  t h e  

sacrum. S o  t h a t  a l t h o u g h  i t  appears tc 3e  s C h i c c l  i -' 

LS v e r t e b r a l  b o d y ,  i t ' s  o n l y  b e c a u s e  the L S  

v e r t e b r a l  body h a s  move2 f o r w a r d  r a t h e r  t h a n  

t h e  d i s k  moving b a c k w a r d s .  

Now, what  does a l l  t h a t  mean? W e l l ,  l e t ' s  

go b a c k  a g a i n  t o  image N o .  25 and i n  t h e  c e n t e r  o f  

t h a t  image i s  a c i r c u l a r  s t r u c t u r e  which  i s  t h e  

d u r a ,  a n d  t h e  d u r a  c o n t a i n s  t h e  n e r v e  r o o t s .  And 

t h e  n e r v e  r o o t s  a r e  those s t r u c t u r e s  t h a t  90 o u t  

i n t o  t h e  p e r i - , h e r a l  n e r v o u s  s y s t e m  t h a t  w e  t a l k e d  

a b o u t  e a r l i e r .  

I n  a d d i t i o n ,  right above  t h e  d u r a ,  t h e r e  

a r e  two t h i n g s  w h i c h ,  w i t h  a l i t t l e  i m a g i n a t i o n ,  

y o u  c o u l d  p i c t u r e  as t w o  ea r s .  Here i s  t h e  f ace  

a n 6  there a r e  t h e  t w o  e a r s ,  and those a re  t h e  n e r v e  

r o o t s  t h a t  have  j u s t  l e f t  t h e  d u r a .  

Xow, i f  t h i s  w e r e  a r e a l  b u l g e  a n d  i f  i t  

w e r e  o f  a n y  c l i n i c a l  s i g n i f i c a n c e ,  i t  would  b e  

pressing on t h o s e  n e r v e  roots. I t  would  b e  

d i s p l a c i n g  them. I t  would be p u s h i n g  them o u t  o f  

the way.  

17 
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Q 

A 

A n d  i n  a d d i t i o n  t o  doing t h a t  t h e  patient 

would h a v e  symptoms t h a t  would  correspond with 

t h a t  k i n d  o f  p r e s s u r e .  

s'O t o  summar ize  t h a t  l e n g t h y  e x ? l a n a t i o n ,  

I b e l i e v e  t h e  r a d i o l o g i s t ' s  i n t e r p r e t a t i o n  w a s  

i n c o r r e c t ,  t h a t  w h a t  he  r e fe r red  t o  w a s  a b u l g i n g  

disk is n o t  a b u l g i n g  d i s k ,  i t ' s  an  a r t i f a c t  o f  

the p r o c e d u r e .  

What do you  mean by  an  a r t i f a c t ,  d o c t o r ?  

I ' m  sorry t o  i n t e r r u p t  you.  

T h a t ' s  a l l  r i g h t .  I o f t e n t i m e s  use w o r d s  t h a t  a r e  

v e r y  c l e a r  t o  me b u t  p r a b a b l y  t o  no o n e  e l s e .  

L e t ' s  t a k e  a look a t  t h i s  array which  b e g i n s  

with 30. 25, e x t e n d s  t h r o u g h  N o .  3 4  and  t h e n  i s  

narked zero z e r o  and zero z e r o .  

I ' m  going t o  r o t a t e  it 90 d e g r e e s  SO a g a i n  

y o u  c a n  see a l a t e r a l  v iew o f  t h e  lumbar s p i n e ,  

And on  t h e  l a t e r a l  v iew o f  t h e  l u m b a r  s p i n e  a r e  

a number  o f  l i n e s  and those r e p r e s e n t  t h e  p l a n e  

o f  t h e  x- r a y  beam, and a t  t h e  L S ,  S1 i n t e r s p a c e ,  

and you car, i d e n t i f y  No. 2 5  r i g h t  here which i s  

that i m a g e  t h a t  w e  were l o o k i n g  a t  e a r l i e r ,  t h e  

x - r a y  beam i s  n o t  t a n g e n t  t o  t h e  d i s k  space b u t  

i t  i n t e r s e c t s  i t  a t  a 45 degree a n g l e .  

pretend t h a t  y o u r  l i n e  o f  s i g h t  i s  t h e  same l i n e  

So if you 

" . .. . . . . . .  . .  
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. !  a s  t h e  x - r a y  beax, it's a s  t h o u g h  y o u  w e r e  standlng I 
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i n  f r o n t  o f  the ? s t L e n t  and  l o o k i n g ,  o k a y ,  y o u r  

l i n e  of -;i c u I a t h r o u g h  t h e  v e r t ; e b r a l  

a r ~ d  t h e n  p i c k  UF ? a r t  o f  t h e  d i s k ,  and :?hen y o u  

l a g  a t h r e e  a i x s n s i o n a l  o b j e c t  i n t o  o n e  p l a n e ,  

one  d i m e n s i o n ,  i t  x o u l d  z p p e a r  t h a t  t h e  d i s k  wzs 

s i t t i n g  b e h i n d  t h e  v e r t e b r a l  body,  b u t  i t ' s  n o t  

b e c a u s e  i t ' s  

d l f f  e r e n t l y  , 

s u c h  t h a t  i t  

y o u r  l i n e  s i g h t  , o r  t o  It 

i f  t h e  x- ray  beam had  b e e n  a n g l e d  

w a s t z x g e n t  w i t h  t h e  d i s k  s p a c e ,  i t  

would r ig. . t  t h r o u g h  t h e  d i s k  and  t h e r e  woulil. b e  

no p r o  t r u s  i o n  , s o  t h i t t  ' s hihat I mean t h a t  i t  was 

a n  a r t i f a c t  of thts  3 , rocedure .  I n  e s s e n c e ,  t h e r e  

i s  no b u l g e ,  t h e r e  i s  Z G  i ' oca l  h e r n i a t i o n .  !v'hat 

:.i e ilre s e e i n g  is 2 c s n s e q u e n c  e o f  t ti0 t h i n g s  , t h e  

p a t i e n t ' s  s p o n d y l o l i s t h e s : s ,  and  t h z  w a y  t h a t  t h e  

x- r z y s  or t h e  CAT s c a n  wzs t a k e n .  

Oka,yJ  and t h i s  s p o n d y l o l i s t h e s i s ,  t h i s  is s o m e t h i n g  

t h a t  has b e e n  with Niss ' i i n k l e  a l l  o f  h e r  l i f e ?  

Ob j e c  t i o n .  

N G J  s p o n d y l o l i s t h e s i s  i s  n o t  a c o n g e n i t z l  c o r , d i t i o n ,  

it is a d e v e l o p m e n t a l  c c n d i t i o n .  
' i  

A 

Q 

A 

What d o  you mean b y  thz.:, d o c t o r ,  d e v e l o p m e n t a l ?  

I t ' s  a c o n d i t i o n  t h a t  becomes a p p a r e n t  as  o n e  is 
3 

g r o w i n g .  The c o n d i t i o n  p r o b a b l y  b e g a n  to d e v e l o p  

".,._ ...., . ~. . . ~  , , ,  . - ,  . -  / _ . . .  , , .  
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records. I n  p a r t i c u l a r  there i s  n o  i n d i c a t i o n  

o f  a n y  c o m p l a i n t s  r e f e r r a b i e  t o  her l o w  back. 

T h e r e  w e r e  n o  r a d i o g r a p h s  o r  x - r a y s  

o b t a i n e d  o f  h e r  low Sack, a n d  i n  a d d i t i o n  t o  t h a t ,  

when she was examined  by Sr. Y o s o w i t z ,  some f i v e  

d a y s  after t h e  a c c i d e n t ,  a l t h o u g h  h e  made a d i a g n o s i  

r e f e r r a b l e  t o  h e r  neck a n d  l o w  b a c k ,  h e  d i d  n o t  

o b t a i n  r a d i o g r a p h s  of  those  areas  e i t h e r .  

MR. POMEXANTZ : Y o t i o n  t o  

s t r i k e  as n o n - r e s s o n s i v e  t o  t h e  q u e s t i o n .  

D o c t o r ,  b a s e 2  upon t h e  h i s t o r y  as g i v e n  t o  you  

by M i s s  H i n k l e  and. b a s e d  upon t h e  e x a m i n a t i o n  

t h a t  y o u  c o n c i u c t e d ,  based. on  t h e  review o f  t h e  

r a d i o g r a p h s  a n 2  $he  CT s c a n ,  do y o u  h a v e  a n  o p i n i o n  

w i t h  a reasonable ciegree  o f  n e d i c a l  c e r t a i n t y  as 

t o  w h e t h e r  o r  n o t  there is any o b j e c t i v e  f i n d i n g s  

t h a t  y o u  f o u n d  o n  t h e  d a t e  o f  y o u r  e x a m i n a t i o n  

t o  s u p p o r t  W i s s  H i n k l e ’ s  p r e s e n t  day c o m p l a i n t s ?  

Y e s ,  I h a v e  a n  o p i n i o n .  

C o u l d  I h a v e  t h a t  o p i n i o n  a n d  t h e  b a s i s  f o r  t h a t  

o p i n i o n ,  d o c t o r ?  

Yes. 

findings o n  p h y s i c a l  e x a m i n a t i o n  t o  s u p p o r t  h e r  

complaints. 

My o p i n i o n  i s  that there w e r e  no o b j e c t i v e  

The basis for t h a t  opinion is t h e  h i s t o r y  

... 
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w a s  no a n a t o m i c  b a s i s .  
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1 ;  w h i c h  I took w h i c h  g a v e  h e r  complaints. 
I 
! 

6 

- 
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8 

9 

10 

I 

Q Okay. Thank y o u ,  d o c t o r .  D o c t o r ,  o n e  last q u e s t i o n .  

A g a i n ,  b a s e d  upon y o u r  e x a m i n a t i o n ,  a n 2  b a s e d  

upon t h e  h i s t o r y  as g i v e n  t o  you by M i s s  H i n k l e ,  

and a g a i n  b a s e d  upon t h e  r e v i e w  of  the r e c o r d s  

a n d  the r a d i o g r a p h  reports and  t h s  CAT s c a n ,  do  " I  

3 !  
i 

17 

18 

19 

20 

i 

I 
for t h a t  o p i n i o n ?  

A Yes. My o p i n i o n  i s  t h a t  s h e  d o e s  n o t  have a 

h e r n i a t e d  d i s k  i n  t h e  c e r v i c a l  s p i n e  o r  t h e  lumbar 

s p i n e .  

The p h y s i c a l  e x a m i n a t i o n  w h i c h  I p e r f o r a e d ,  

w h i c h  d i d  n o t  show any  o b j e c t i v e  f i n d i n g s  i n  

The b a s i s  for t h a t  o p i n i o n  i s  t h e  h i s t o r y  

w h i c h  I r e c e i v e d  i n  which  s h e  gave no i n d i c a t i o n  

o f  a n y  symptoms t h a t  are c o n s i s t e n t  w i t h  a h e r n i a t e d  

d i s k  i n  the c e r v i c a l  s p i n e ;  t h e  e x a m i n a t i o n  which  

I p e r f o r m e d  which  did n o t  c o n t a i n  any f i n d i n g s  

11 

12 

13 

you  h a v e  an o p i n i o n  w i t h i n  a r e a s o n a b i e  degree 

of m e d i c a l  c e r t a i n t y  as t o  whether o r  n o t  M i s s  

B i n k l e  h a s  a h e r n i a t e d  d i s k  i n  t h e  c e r v i c a l  

1 
I 

and/or l u m b a r  s p i n e ?  
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0. 

K i m b e r l y  H i n k l e  i n  t h i s  case. A s  you know I now 

h a v e  a c h a n c e  t o  ask you  q u e s t i o n s .  

So t h a t  the j u r y  w i l l  u n d e r s t a n d  your r o l e  

in t h i s  case, would you'tell m e  when you f i r s t  saw 

Xiss H i n k l e ?  

On November 2 l s t ,  1938. 

You h a d  n e v e r  examined.  her before t h a t  date, i s  

t h a t  co r rec t?  

Y e s  

And you h a v e  not s e e n  h e r  since t h a t  d a t e ,  h a v e  

you? 

N o .  

So, d o c t o r ,  you have o n l y  examined Miss H i n f c l e  o n e  

correct ? t i n e  ever ,  is t h a t  

Y e s .  

DoctCrt you w e r e  h r e 6  b y  Mr. Trubey's l a w  firn 

t o  c o n d u c t  t h a t  s i n g l e  e x a m i n a t i o n  o f  X i s s  

E f i n k l e ,  would that be a f a i r  s t a t e m e n t ?  

Y e s ,  I was a s k e d  by t h e i r  l a w  firm t o  do t h a t ,  

And t h e  p u r p o s e  o f  that e x a m i n a t i o n  w a s  n o t  t o  

p r o v i d e  t r e a t m e n t  t o  M i s s  H i n k l e ,  w a s  i t?  

That's c o r r e c t .  

The purpose of  t h a t  e x a m i n a t i o n  w a s  t o  w r i t e  a 

r e p o r t  t o  M r .  T r u b e y ' s  o f f i c e  regarding your 

f i n d i n g s ,  cor rec t?  

3 4  
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A 

Q 

?that r e q u i r e d  m e d i c a l  c r e a t r , e n t ,  I would h a v e  s o  

n o t e d  i t  in my r e p o r t  s o  s h e  c o u l d  h a v e  r e c e i v e d  

t h e  t r ea tmec t  i f  n e c e s s a r y .  

3 u t  t h c t  t r e a t z i e n t  ;.rould. z o t  h a v e  ' s een  from y c u ?  

T h a t  i s  c o r r e c t .  

IOU h a v e  zlso reviewed Teeorcis r e g z r d l n g  Xiss 

H i n k l e ,  i s  t h a t  c o r r e c t ?  

Xes.  

And you  a l s o  w r o t e  2. r e p o r t  

It  s h o u l d  b e  o c v i o u s  Sy now 

r e g z r d i n g  y o u r  o p i n i o n s  ? 

l o u  p r o v i d e &  i~ copy cf t h a t  r e p o r t  t o  !.IT. Trubey?  

Xes .i 

You d i d  not s e n d  a e  2 ccpy  o r  t h a t  r e p o r t ?  

:,:E. T?LC34: z : O b  j e c t i o n .  

A c o z y  -42s s e n t  20 jrcu b y  m y s e l f  a n d / o r  

p l a c e  t o  s e n d  y o u  a c o p y .  

1 t . i ~  n o t  my 

' lou a r e  p e r f e c t l y  

arvare o f  t h e t .  

All right. S o ,  t h e ? ,  t h e  z n s w e r  i s  no? 

Then t h e  answeT i s  nG. 

And, of  c o u r s e ,  d o c t o r ,  you c h a r g e  f o r  y o u r  t i m e  

i n  reviewing r e c o r d s ,  c o n d u c t i n g  w h a t  I c a l l  

defense m e d i c a l  e x a m i n a t i o n  o r  a n  i n d e p e n d e n t  
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Four p a g e s .  

Would y o u  say that t h e  w r i t i n g  o f  t h a t  

r e p o r t  t o o k  -- t h e  a c t u a l  w r i t i n g  o f  t h e  r e p o r t  

i t s e l f  t o o k  a h a l f  an  h o u r  or more t h a n  h a l f  a n  

h o u r  o r  l e s s  t h a n  half a n  h o u r ?  

W e l l ,  I h a d  t o  d i c t a t e  t h i s .  i would say  t h a t  

d i c t a t i n g  o f  t h e  r e p o r t ,  w h i c h  i n c l u d e d  t h e  

h i s t o r y  and  p h y s i c a l  e x a m i n a t i o n ,  p r o b a b l y  t o o k  

a n  h o u r .  

A l l  r i g h t .  An2 t h e n  i n  a d d i t i o n ,  b e f o r e  e x a m i n i n g  

Miss H i n k l e ,  y o u  r e v i e w e d  some r e c o r d s  r e g a r r l f n g  

h e r ?  

That i s  i n c o r r e c t .  I d o n ' t  r e v i e w  t h e  r e c = r r d s  

u n t i l  a f t e r  i examine  Xiss I i i n k l e .  

A 1 1  r i g h t .  A n d  t h a t  took a 2 d i t i o n a l  time, c o r r e c t ?  

T h a t  i s  c o r r e c t .  

All r i g h t .  Xou ld  you s a y  that t h a t  took an  

a d d i t i o n a l  h a l f  h o u r ?  

I'm s o r r y .  - When w e  t a l k e d  a b o u t  t h e  r e p o r t ,  I 

i n c l u d e d  i n  t h a t  h o u r  t h e  r e v i e w  o f  t h e  r e c o r d s  

and t h e  r e p o r t .  

All right. So r o u g h l y  s p e a k i n g  t h e  e x a m i n a t i o n  

o f  M i s s  H i n k l e ,  the r e v i e w i n g  of the r e c o r d s  and 

t h e  c o n d u c t i n g  o f  t h e  exam and  t h e  w r i t i n g  of  t h e  

4; 

a 
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I !  
I 

6 

7 

actually c o n d u c t e a  277 d e f e n s e  m e d i c a l  e x a m i n a t i o n s  

i n  t h e  year 1938, w o u l d  y o u  agree w i t h  that figure? 

I w o u l d  not ag ree  w i t h  t h a t  f i g u r e  a n d  I woulii  ask 

y o u  how y o u  c o u l d  p o s s i b l y  r e p r e s e n t  t h a t .  

A l l  r i g h t ,  d o c t o r .  I h a v e  b e f o r e  m e  a c o p y  o f  

your c a l e n d a r  for the y e a r  1 9 8 8  b e g i n n i n 9  w i t h  

Monday, J a n u a r y  4 t h ,  the f i r s t  b u s i a e s s  d a y  o f  

t h a t  year. 

MR. T R U 3 E Y :  O b j e c t i o n  as  

I 

! 
12 ~ 

13 j 
I 

far as  t h e  c a l e n d a r  o f  D r .  S r o o k s  is 

c o n c e r n e s .  T h a t  c o n t a i n s  p a t i e n t - d o c t o r  

r e l a t i o n s h i p .  I w o u l d  a s k  t h a t  a n y  q u e s t i o n  

a s  f a r  a s  D r .  3 r o o k s '  c a l e n d a r  i s  c o n c e r n e d  

b e  stricken f r ~ m  t h e  r e c o r d  a n d  t h a t  c a u n s e l  
14 j 

b e  s a n c z i o n e d  a s  f a r  a s  u s i n g  t h a t  calendar. 

- .  
1' ! 

! 
i8 1 

o b j e c t i o n  i s  n o t e d  and w e  c a n  deem t h a t  a 

c o n t i n u i n g  o b j e c t i o n .  

TSZ WITUESS: I would  l i k e  

20 

21 

22 

t o  make a s t a t e m e n t  f o r  t h e  r e c o r 2 ,  and  t h e  

s t a t e m e n t  f o r  t h e  r e c o r d  i s  t h a t  Xr. 

Pomerantz -- t h e  m a n n e r  i n  w h i c h  Xr. 

P o m e r a n t z  o b t a i n e c l  that r e c o r d  is h i g h l y  
23 

24 
q u e s t i o n a b l e .  

That record  was r e l e a s e d  o n  t h e  
25 

I 
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t h e r e  a n  a p p o i n t a e n t  there  s c h e d u l e d  a t  l : 3 0  for 

C y n t h i a  L i k e s ?  

X o ,  s i r ,  t h e r e  is n o t .  

A l l  r i g h t .  Let ne see  t h a t .  I'm s o r r y .  9 : O O .  

Y e s ,  C y n t h i a  Likes a t  9:OO. 

And n e x t  t o  t h a t  there is also t h e  l e t t e r s  

w h i c h  means r e f e r r e d ,  i s  t h a t  c o r r e c t ?  

Y e s ,  I see t h e  r e f e r r e d .  

And n e x t  t o  t h a t  is t h e  word S t o u f f e r s ,  is 

c o r r e c t ?  

Very p o s s i b l y .  T h e r e ' s  a l o t  o f  t h i n g s  on 

b u t  I b e l i e v e  t h a t  t h a t  i s  S t o u f f e r s .  

'' r e  f " 

t h a t  

t h e r e  

So w,oulC? i t  5e f a i r  t o  s a y  t h a t  o n  t h a t  d a t e  you 

e v a l u a t e d  C y n t h i a  L i k e s  a t  t h e  r e q u e s t  o f  h e r  

e m p l o y e r  r e g a r d i n g  a n  employrnent m a t t e r ?  

I t  i s  c e r t a i n l y  p o s s i b l e .  I h a v e  n o  r e c o l l e c t i o n  

o f  t h a t ,  b u t  t h a t  would. p o s s i b l y  b e  a n  e v a l u a t i o n  

on b e h a l f  o f  S t o u f f e r s ,  a l t h o u g h  t h e r e  i s  a n o t h e r  

name a f t e r  t h a t  h e r e  b u t  -- 
Which I b e l i e v e  is a n  a t t o r n e y  f o r  S t o u f f e r s ,  i s  

t h a t  c o r r e c t ?  

I d o n ' t  know. I b e l i e v e  t h a t  is not c o r r e c t .  

B u t  i n  order t o  try t o  a n s w e r  your q u e s t i o n ,  I 

w o u l d  b e l i e v e  t h a t  t h a t  would b e  an  e x a m i n a t i o n  

t h a t  I d i d  on b e h a l f  o f  S t o u f f e r s  for t h e  purpose 

8 
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I 
of d e t e r m i n i n g  somebody's e m p l o y a b i l i t y ,  t o t a l l y  

u n r e l a t e d  t o  w h a t  w e  a r e  t a l k i n g  a b o u t  t o d a y .  

, 

i 
Well, d o c t o r ,  you  h a v e  no i n d e p e n d e n t  r e c o l l e c t i o n  I 

of  t h a t  e x a m i n a t i o n ,  i s  t h a t  c o r r e c t ?  

T h a t ' s  c o r r e c t .  

So i t ' s  also p o s s i b l e  t h a t  t h a t  w a s  a d e f e n s e  o r  

i n d e p e n d e n t  e v a l u a t i o n  for t h e  p u r p o s e s  o f  a 

Workers ' C o m p e n s a t i o n  c l a i m ,  i s  t h a t  c o r r e c t ?  

YR. T R U B E Y :  O b j e c t i o n .  

I move t h a t  t h a t  b e  s t r i c k e n .  

I n  t e r m s  o f  h e r  e m p l o y a b i l i t y .  Okay? 

Okay.  Now, d o c t o r ,  o n  Sunday ,  J a n u a r y  l o t h ,  am 

I c o r r e c t  that you  had an  a p p o i n t m e n t  t o  e x a m i n e ,  1 
I 

~ 

I b e l i e v e  i t ' s  a yr. C a l v i n  3 u r q e s s ?  

D o  you r e a l l y  t h i n k  t h a t  I work o n  Sunday  and came I 
I 

I i n t o  tne o f f i c e  and examined  p e o p l e ?  

D o c t o r ,  you  h a v e  a l r e a d y  t e s t i f i e d  t h a t  y o u  k e e p  

a n  a p p o i n t m e n t  book t o  k e e p  t r a c k  o f  your 

a p p o i n t m e n t s  --  
That's r i g h t .  

-- so when y o u  h a v e  a n  a p p o i n t n e n t  w r i t t e n  i n  o n  
21 

22 

23 I 
S u n d a y ,  I c a n  o n l y  assume t h a t  you came i n  on  a 

Sunday. 

Is  i t  possible t h a t  y o u  made a w r o n g  a s s u m p t i o n ?  
24 

I mean, is i t  p o s s i b l e  t h a t  p e r h a p s  i f  t h i s  page -- 
25 

I 
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r3. 

A 

0. 

A 

well, I d o n ' t  need t o  e x p l a i n .  I'll t e l l  you under 

oath t h a t  I d i d  n o t  examine  t h i s  man on  J a n u a r y  

loth, 1 9 8 8 ,  on a Sunday .  

Can you  t e l l  m e  when you d i d  e x a m i n e  h i m ?  

I f  y o u  g i v e  m e  t h e  r e s t  o f  t h e  a p p o i n t m e n t  books, 

I ' l l  t r y  t o  e x p l a i n  t o  you why t h a t  o c c u r r e d .  

I mean, I h a v e  a -- 
B u t  you  do  a g r e e  t h a t  i n  1 9 8 8  you  examined a Xr. 

Calvin B u r g e s s ?  

W e l l ,  y o u  know, y o u ' r e  r e a l l y  f u n n y .  You know, 

y o u  d o n ' t  l e t  m e  a n s w e r  a q u e s t i o n ,  o r  when I d o n '  t 

g i v e  y o u  y o u r  a n s w e r ,  you see, you  go o n  t o  a n o t h e r  

q u e s t i o n .  Why d o n ' t  you q i v e  m e  t h e  p a g e s  f o r  t h e  

c o u p l e  o f  d a y s  b e f o r e  and  t h e  c o u p l e  o f  d a y s  a f t e r  

and  I ' l l  g i v e  y o u  a l o g i c a l  e x p l a n a t i o n  o f  why h i s  

name a p p e a r e d  o n  t h a t  d a t e ,  

D o c t o r ,  I'm n o t  c o n c e r n e d  w i t h  t h e  e x a c t  d a t e  t h a t  

you  e x a m i n e d  t h i s  p a t i e n t .  

I s n ' t  t h a t  i n t e r e s t i n g  t h a t  y o u  a r e  n o t  c o n c e r n e d  

w i t h  t h a t .  

242. P O M E U N T Z :  Mot ion  t o  s t r i k e  

Doctor, p l e a s e ,  I know t h a t  t h i s  is maybe 

embarrass ing f o r  you  -- 
I t  i s  not t h e  s l i g h t e s t  S i t  e m b a r r a s s i n g  s i r .  

t h i n k  if anybody s h o u l d  be e m b a r r a s s e d ,  

I 

it s h o u l d  be 

5 0  

., , :. . , .. . . / I  . . . .  



2 

7 

3 j  

I 

6 A  I h a v e  no b i a s  i n  t h i s  case. I was a s k e d  t o  examine  

t h i s  lady m e d i c a l l y .  

I 
I 51 

18 

19 

i 
I 

y o u  who d o e s n ' t  have the courage t o  d i s c u s s  the 

medical  i s s u e s  a n d  has t o  go t h r o u g h  a l l  o f  this 

n o n s e n s e .  

Carolyn C a p p e l ?  

A I f  t h a t ' s  t h e  n a n e  t h a t  was on t h e r e ,  t h e n  t h a t  i s  

Q. D o c t o r ,  w e  a r e  h e r e  t o  a s c e r t a i n  what y o u r  

i n t e r e s t  o r  S i a s  i n  t h i s  case may be. 

20 

21 

22 

23 

24 

c o r r e c t .  

Q All r i g h t .  Now -- 
A So w e  h a v e  ~7 o t two now. 

a On Monday, J a n u a r y  t h e  l l t h ,  1 9 8 8 ,  d i d  you  e x a m i n e r  

a n d  I h a v e  same problens  r e a d i n g  t h e  h a n d w r i t i n g ,  

9 1  

1 
I f  y o u  w a n t  t o  d i s c u s s  m e d i c i n e ,  I w i l l  be 

h a p p y  t o  do  so. I d o n ' t  b e l i e v e  t h a t  y o u  h a v e  

t h e  c o u r a g e  t o  do  t h a t .  

11 j Q D o c t o r ,  y o u  h a v e  not answerecl my q u e s t i o n .  

1 12 , ! 

13 o f f i c e  i n  1938? 

Did you exac l ine  a 3r. C a l v i n  B u r q e s s  i n  your 
i 

I 

I h a v e  no i n d e p e n d e n t  r e c o l l e c t i o n .  I f  Yr. C a l v i n  

Burgess' n a z e  was n o t  crossec? O U ~ ,  t h e n  I s u s p e c t  

I 

b u t  i t  looks l i k e  a n  Alan S l e z a k  o r  S l e c o k e ,  a t  t h e  25 
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53 
d e f e n s e  aedical e x a m i n a t i o n s .  J u t  there is 

n o  r e a s o n  t o  make t h e  d o c t o r  go t h r o u g h  h i s  

c a l e n d a r  b e c a u s e  t h e r e  is g o i n g  t o  be a 

v e r y  g r e a t  2 r o b l e m  w i t h  t h a t  I t h i n k  

final a n a l y s i s .  

I ’ m  n o t  a n  A p p e l l a t e  Judge. 

no r e a s o n  t o  do t h a t .  

o f  t h e  r e c o r d .  

I ’ m  n o t  g o i n g  t o  h a v e  D r .  Brooks s i t  here 

f o r  t h e  next t h r e e  hours going p a g e  by p a g e  

t h r o u g h  h i s  c a l e n d a r .  Now, i f  you  w a n t  t o  

make t h a t  p a r t  o f  t h e  . r e c o r d ,  t h a t ’ s  f i n e ,  

I h a v e  n o  p r o b l e n  w i t h  t h a t .  

i n  t h e  

3 u t  I am n o t  a j u d g e  and  

S u t  t h e r e  i s  

T h a t  c a n  become p a r t  

I h a v e  n o  p r o b l e m  w i t h  t h a t .  

XR. P O M E X V T Z  : Okay. L e t ’ s  

20 that t h e n .  

. !?Re TRUBEY: T h a t  is 

r i d i c u l o u s .  J 

H3. POt4Z.%VTZ : I u n d e r s t a n d  

t h a t  you’re w h a t  y o u r  s t a t e m e n t  t o  b e  is, 

g o i n g  t o  s t i p u l a t e  f o r  t h e  r e c o r d  t h a t  t h i s  

i s  a d m i s s i b l e  i n t o  e v i d e n c e  a n d  t h a t  I c a n  

e n t e r  t h i s  a s  an e x h i b i t  for t h e  P l a i n t i f f .  

A n y t h i n g  l e s s  t h a n  t h a t  and w e  are  g o i n g  to 

go t h r o u g h  t h i s  page by page .  Okay? 

XX. T R U B E Y :  Introduce i t  f o r  
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1 w h  at 9 ur?o  se? 

!4R. P O M E 3 A N T Z :  I ' n  g o i n g  t o  

i n t r o C u c e  i t  because i t  i s  r e l e v a n t .  I t  

shows i n t e r e s t  and  i t  s h o w s  b i a s .  And I wfl 

s a y  that as t o  any  o t h e r  a p p o i n t m e n t s ,  other 

t h a n  d e f e n s e  o r  i n d e p e n d e n t  m e d i c a l  

e v a l u a t i o n s ,  we c a n  block out t h e  n a m e s  o f  

t h e  p e r s o n s  t o  p r o t e c t  t h e  d o c t o r - p a t i e n t  

p r i v i l e g e  i f  y o u  o r  the d o c t o r  so d e s i r e s  

b e c a u s e  t h a t  i s  p r i v i l e g e d .  H o w e v e r ,  any 

r e f e r e n c e s  t o  i i e f e n s e  m e d i c a l s  i s  n o t  

p r i v i l e g e d ,  a n d  -- 
X R .  T Z U B Z Y :  I h a v e  no 

p r o b l e m  w i t h  t h a t .  You c a n  i n t r o d u c e  what. 

y o u  h a v e  r i g h t  t h e r e ,  Okay.  You a r e  not 

c r o s s i n g  o u t  any  names?  

MR. P0IYE;WNTZ: Oh, n o .  

LYR. TRUEiEY: Y o u l d  t h a t  be 

o k a y ?  

TEE XITYZSS: Well,  y o u ' r e  

t h e  a t t o r n e y  . 
W e l l ,  I t h i n k  MR. T R U S E Y :  

w h a t  I would  want -- n o ,  I will t a k e  that 

b a c k .  T o  p r o t e c t  t h e  d o c t o r - p a t i e n t  

p r i v i l e g e  and p r i v a c y ,  I w i l l .  
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YR. ?OMEiWA,'TTZ: : ?e l l ,  let me 

do i t  t h i s  way. 

i n  t h e r e  t h a t  he S a d  a p p o i n t m e n t s  a t  1 : O O  

o n  s u c h  a n d  s u c h  2ate t o  e x a m i n e  a p e r s o n  

for t r e a t a e n t  and  you  can b l o c k  o u t  t h e  

name o f  t h a t  t r e a t m e n t  so i t  w i l l  n o t  be i n  

t h e r e  for t h a t  purfrose ,  i s  t h a t  f a i r  enough?  

You can c e r t a i n l y  k e e p  

THE W I T N E S S :  ?Jot b l o c k  out 

t h e  t r e a t m e n t ,  b l o c k  o u t  t h e  p a t i e n t .  

HR. P O I Y E R ~ Z N T Z :  E x a c t l y .  The 

f a c t  t h a t  t h e r e  w a s  t r e a t m e n t  w i l l  s t a y  on 

t h e r e  e 

XR. T X U ' 3 E Y :  D o  you h a v e  a n y  

o b j e c t i o n s  w i t h  t h a t  as f a r  a s  t h a t  q o e s ?  

THS WIT?JESS : I d o n ' t  have  an! 

o b j e c t i o n  i f  y o u  S l o c k  o u t  t h e  names -- w e l l ,  

i f  y o u  b l o c k  o u t  t h e  names o f  a l l  o f  t h o s e  

p e o p l e  whom you  d o  n o t  c o ~ s i d e r  t o  b e  

i n d e p e n d e n t  m e d i c a l  e x a m i n e e s ,  d e f e n s e  

medica l  e x a m i n e e s ,  I n  o t h e r  w o r d s t  all o f  

t h e  p e o p l e ' w h o  a r e  p a t i e n t s  s h o u l d  be b l o c k e d  

out. 

MR. P0MER;ZNTZ: O k a y .  

THE WITNESS: And on t h e  

o t h e r  h a n d ,  if you don't b l o c k  i t  o u t  -- 

35 
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X2. TZIL'BEY: '3kay. IJould 

you a g r e e  w i t h  t h a t ?  S o  y o u  and I c a n  go 

over t h i s ,  I n e a n ,  a s  f a r  a s  p a t i e n t s  t h a t  

h a v e  Seen treated by  Dr. Brooks, y o u  a n d  I 

c a n  cross t h a t  o u t ,  c o r r e c t ?  

ICIR. POMERAXTZ : T h e i r  n a m e s .  

MR. T R U B E Y :  I w a n t  t o  

p r o t e c t  t h e  d o c t o r - p a t i e n t  p r i v i l e g e  as f a r  

as Dr. S r o o k s  i s  c o n c e r n e d .  

FIR. PO-?S?.ANTZ: I h a v e  no  

objection t o  t h a t .  

xi?. T R U B E Y :  :?e c a n  do  t h a t ,  

TXE T ~ I ? ? J E S S  : I a m  j u s t  t h e  

I h a v e  n o  c o n t r o l  o v e r  a n y t h i n g .  w i t n e s s .  

Can we 90 b a c k  on t h e  r e c o r d ?  

E X .  ?OMEXANT2 : :Yell, p a r t  o f  

t h i s  a g r e e m e n t  i s  t o  g i v e  m e  t5e parge back  

so -- . 
THE: WITNESS:  Well, t h e n ,  

keep i t  off the v i d e o t a p e  r e c o r d ,  b u t  on  

t h i s  r e c o r d ,  okay?  

I ' m  h o l d i n g  i n  m y  h a n d  a p a g e  marked 

J a n u a r y  11, Monday, and r i g h t  below the mark 

10:00, t h e r e  is a n  arrow p o i n t i n g  t o  t h e  left 

NOW, i f  you p u t  t h e  a p p o i n t m e n t  b o o k s  

56 



1 ;  

I 
2 1  

together, t h e  day t h a t  g e n e r a l l y  c3mes 

b e f o r e  Honday is Sunday ,  a n d  you will. 

3 ;  see t h a t  t h e  a p p o i n t m e n t  a t  l . 0 : O O  w a s  
I 

I 

3 /  

6 

c a n c e l l e d  o n  that d a y  a n d  t h e  p a g e  

p r e c e d i n g  t h a t  had t h e  n o t a t i o n  o f  

C a r o l y n  C a p p e l .  

XR. AXDRE:?S: On t h e  r e c o r d ,  

8 I BY MR. POMERMTZ:  
I 

9 j  i Q 
i 
I 

10 ! 
I 

Now, d o c t o r ,  you h a v e  d i s ag reed  w i t h  my c o u n t  o f  

2 7 7  d e f e n s e  o r  i n d e p e n d e n t  medical e x a m i n a t i o n s  

11 &I for t h e  y e a r  o f  1958 -- 

13 ! 
I 
1 

Xi?. T X U B E Y :  

w h a t  you  s a i d  was 285. 

I t h i n k  a c t u a l l y 1  I 

Xi?. ElONE,SANTZ: N o ,  my c o u n t  14 1 i 
i 

15 j 

16 i : 
j 

w a s  2 7 7 ,  2 7 7  d e f e n s e  medical. e x a m i n a t i o n s  

i n  t h e  year 1 9 8 8 .  

i 10. Would y o u  ag r ee  t h a t  you c o n d u c t e d  numerous  d e f e n s e  17 3 

I 

18 1 
A 

19 

20 

21 
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25 

medica l  e x a m i n a t i o n s  i n  t h e  y e a r  1 9 8 8 3  I 
I w o u l d  o n l y  a g r e e  w i t h  y o u ,  s i r ,  t h a t  a s m a l l  

p r o p o r t i o n  of  ny p r a c t i c e  dealt w i t h  d e f e n s e  

m e d i c a l s  i n  matters s u c h  as this. And I would  

point out to you, such as I m e n t i o n e d  e a r l i e r ,  

that o n  t h e  a v e r a g e  I examine  t h r e e  p a t i e n t s  

a w e e k  o n  b e h a l f  o f  t h e  d e f e n s e  i n  a p e r s o n a l .  h j u r  

o r  m a l p r a c t i c e  mat te r .  

I I 1 



I $  Now -- -IS8 

o f  them t a k e  much l e s s .  X o ,  I c a n ' t  c a l c u l a t e  t h a t ,  
22 

23 
Q. Okay. Can you give us a n  e s t i m a t e ?  I know t h e r e  

- .  
are a l o t  o f  t h e m ,  b u t  c a n  y o u  g i v e  us a n  e s t i m a t e  

24 

R And I would l i k e  t o  f i n i s h  t h a t .  .7 I 

- j  

n i  And I see m o r e  khan o n e  p a t i e n t  a d a y .  
1 

You p r o b a b l y  c a n  t e l l  ae Sow many p a t i e n t s  I s a w  ' i  
i n  1 9 8 8 .  I c ? i d n ' t  keep track. 3 u t  I wou ld  s u s p e c t  

t h a t  i t  i s  a b o u t  1 0  t o  1 5  p e r c e n t  o f  w h a t  I d o .  

D o c t o r ,  wou ld  you agree w i t h  m e  t h a t  t h e  number o f  i i  
8 

9 

I d e f e n s e  m e d i c a l  e x a m i n a t i o n s  t h a t  y o u  d i d  i n  t h a t  

y e a r  numbers  i n  t h e  h u n i l r e d s ,  is t h a t  c o r r e c t ?  I 
i 

I would  s a y  i t  i s  irtore t h a n  a h u n d r e d  a n d  i t  w a s  

less t h a n  2 0 0 .  

12 1 Q. Now, d o c t o r ,  w o u l d  you s a y  t h a t  y o u  did a t h o r o u g h  

I 13 j 

I 

11 j 
I 

j o b  i n  e a c h  o n e  o f  t h o s e  d e f e n s e  m e d i c a l  

e x a m i n a t i o n s ?  

i 3  ' A  I I do a t h o r o u g h  job i n  e v e r y t k i c g  t h a t  1 20. 
i 

' Q  A l l  r i g h t .  So i t  w o u l d  b e  f a i r  t o  s a y  t h a t  i n  
i 

16 j 

i 17 1 

1 
I r e v i e w i n g  t h e  r e c o r d s ,  c o n d u c t i n g  e x a m i n a t i o n s  ant? 1 

w r i t i n g  r e p o r t s ,  y o u  s p e n t  r o u g h l y  t w o  h o u r s  on 
I 

l9 1 I '  e a c h  o n e  o f  t h o s e ,  would t h a t  be c o r r e c t ?  

T h a t  w o u l d n - ' t  be c o r r e c t ,  s i r .  Some o f  them 
20 

21 
obviously t a k e  much l o n g e r  t h a n  o t h e r s  do. Some 

as  to w h a t  t h e  a v e r a g e  amount  o f  t i m e  you s p e n t  p e r  
25 
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d e f e n s e  rnedical e x a m i n a t i o n  w a s ?  

I c a n n o t .  

N O W ,  o f  course, you c h a r g e  for y o u r  t i m e  o n  a l l  

those d e f e n s e  m e d i c a l s  a t  y o u r  n o r m a l  r a t e ,  

c o r r e c t ?  

Y e s .  

XR. T R U B Z Y :  

t r e a t i n g  p h y s i c i a n .  

. MR. P O M Z R A N T Z :  

s t r i k e .  

So d o e s  a 

M o t i o n  to .  

X o w r  d o c t o r ,  1958 w a s  n o t  t h e  first year i n  wh ich  

y o u  p e r f o r m e d  d e f e n s e  m e d i c a l  e x a m i n a t i o n s  was i t ?  

T h a t ' s  co r r ec t .  

D o c t o r ,  b a s e d  or: you r  t e s t i m o n y  i n  a previous c a s e p  

it's m y  u n d e r s t a n d i n g  t h a t  f o r  t h e  y e a r s  1954, 

1 9 8 5 ,  1 9 8 6  an2 1 9 5 7  y o u  c o n s e r v a t i v e l y  c o n d u c t e d  

150 t o  200 d e f e n s e  m e d i c a l s  a y e a r r  w o u l d  t h a t  

be a c c u r a t e ?  

T h a t ' s  i n a c c u r a t e ,  s i r .  I wou ld  also l i k e  t o  

know w h a t  case y o u  are r e f e r r i n g  t o .  

Doc to r ,  do y o u  r e c a l l  b e i n g  d e p o s e d  f o r  t h e  

purposes  of t e s t i m o n y  a t  t r i a l  o n  T h u r s d a y ,  

i n  the case o f  James L.  McKnight A p r i l  10, 1 9 8 6  

v e r s u s  D a v i d  A 

I d o n ' t  r e c a l l  

J L U I  CIA& i 

b u t  s i n c e ,  y o u  know? o f  t h e  
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1 - 

4 

3 ,  A 

3 

:: Q. 

16 

1 -  
. I  

t h o u s a n d s  o f  d e p o s i t i o n s  t h a t  T have given, t h e  

p o o r  p l a i n t i f f ' s  b a r  can only find o n e ,  i t ' s  

nade very e a s y  f o r  me t o  have a c o p y  o f  the 

same depositions so a t  l e a s t  w e ' l l  r e a d  t h e  same 

pages .  

So, d o c t o r ,  y o u  a d m i t  t h a t  you h a v e  done  t h o u s a n d s  

of  d e p o s i t i o n s ?  

O f  course I h a v e n ' t  done  them. I'm u s i n g  t h e  s a m e  

d e g r e e  o f  h y p e r b o l e  t h a t  y o u  are u s i n g ,  t h e  s a m e  

d e g r e e  o f  e x a g g e r a t i o n  t h a t  you  a r e  u s i n g .  Okay? 1 

I 
I 

Doctor, do y o u  h a v e  a copy o f  t h a t  d e p o s i t i o n  

w i t h  y o u ?  

I have a copy  of  that d e p o s i t i o n  with m e .  

Okay. F a i r  e n o u g h .  L e t  ne -- do  you r e m e m b e r  -- 
No, I d o n ' t -  rezember b e i n g  d e p o s e d  o n  A p r i l  10, 

! 

1986. You know, I ' m  a busy o r t h o p e z i c  surgeon, 1 

! 

I ' v e  d o n e  a coup le  o f  t h i n g s  i n  t e r m s  o f  

o r t h o p e d i c  s u r g e r y  b e t w e e n  t h e n  a n 2  now, t h r e e  

a n d  a h a l f  y e a r s  l a t e r .  I 
I All r i g h t .  Doctor, I would  r e f e r  y o u  t o  Pages 

5 4  and 5 5  o f  t h a t  d e p o s i t i o n  s i n c e  y o u  h a v e  a copy.  

And w o u l d  it be correct that i n  t h a t  d e p o s i t i o n  

you t e s t i f i e d  on  behalf o f  a d e f e n d a n t  a g a i n s t  

a n  i n j u r e 2  Fersor ,  s i z i l z z  to w h a t  ycu 

are d o i n g  i n  t h i s  case? 
I 
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1 
'-" I 
: Q  A l l  r i g h t .  D o c t o r ,  c n  t h e  l a s t  l i n e ,  l i n e  2 5  o f  I 
I ! 

3 j  

I 

i 

; A  Y e s .  
i 

i P a g e  5 4 ,  a m  I correct t h a t  a q u e s t i o n  w a s  posed 

t o  you by t h e  p l a i n t i f f ' s  a t t o r n e y ,  X r .  Paris, 

" A t  l e a s t ,  doctor, b e t w e e n  y o u r s e l f  a n d  I w e  c a n  

4 :  

A T h a t ' s  w h a t  I s a i d  two h o u r s  ago. 

0. And you a l s o ,  a m  I c o r r e c t ,  t h a t  y o u  p e r f o r n e d  

d e f e n s e  medicals  prior t o  1984 as well? 

A Y e s .  I a l s o  t r e a t e d  p a t i e n t s  before 1 9 8 4 .  

Doctor ,  I u n d e r s t a n d  t h a t .  Doctor ,  i n  a d d i t i o n  

t o  t h e  d e f e n s e  m e d i c a l  e x a m i n a t i o n s  t h a t  you 

a g r e e  t h a t  you do b e t w e e n  t h r e e  a n d  f o u r  d e f e n s e  

medical e x a m i n a t i o n s  a week?" 

Answer:  "Yes. " 

Was t h a t  t h e  a n s w e r  you gave? 

1 0 ,  T h a t ' s  the answer I gave  i n  1 9 8 6 .  

11 Q A l l  r i g h t .  And. t h e r e  w a s  a q u e s t i o n ,  t h e  f o l l o w i n g  
j 
I 
I 

I? 1 
! 

13 j 
I 
I 

q u e s t i o n  w a s :  "Okay,  t h a t  would be somewhere 

s h y  o f  a b o u t  2 0 0  a y e a r  t a k i n g  i n t o  c o n s i d e r a t i o n  

14 ! t h a t  you  t a k e  some t i m e  o f f  f r o m  your p r a c t i c e ? "  

A n 2  y o u r  answer w a s :  "I t  woulc! be c l o s e r  
I I 

.- j 
15 , 

I 
16 j t o  150 t h a n  i t  would  be t o  2 0 0 . "  

I 

25 
a c t u a l l y  p e r f o r m  each y e a r ,  you s c h e d u l e  a number  
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Q 
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Q 

o f  d e f e n s e  m e d i c a l  exams :?hic,i a r e  c a n c e l l e d  f o r  

o n e  r e a s o n  o r  a n o t h e r ,  i s r , ' t  that s o ?  

rn L h e r e  a r e  some t h a z  a r e  c a n g e l l e d .  I d o n ' t  

s c h e d u l e  t h e n  s o  they w i l l  b e  c a n c e l l e d .  

I u n d e r s t a n d .  But for srar-t of a number  o f  r e a s o n s  

t h e r e  aze  sone t n a t  a r e  c a n c e l l e d ,  i 3 ~ ' t ,  t h 2 t  . 

c o r r e c t ?  

XI?. T Z U S E I  : What a r e  t h o s e  

r e a s o n s  ? 

r e s .  

XR . POP!EXANTZ : X o t i o n  t o  s t r i k e  

f o u  will have y o u r  c h a n c e .  

I R .  P O M E 3 A N T Z  : 

I n  fact, i n  t h e  yea r  1983, a c c o r d i n g  t o  m y  

c a l c u l a t i o n s ,  a p p o i n t n e n t s  f o r  d e f e n s e  medical .  

e x a m  were s c h e d u l e 6  i n  y o u r  o f f i c e  were c a n c e l l e d  , 
c o r r e c t ?  

I c a n ' t  a n s w e r  t h a t .  I d i d n ' t  g o  o v e r  t h e  b o o k .  

I d o n ' t  b e l i e v e  it t c  b e  t r u e .  

t i e l l ,  t h e n ,  t h e  j u r y  c a z  d e c i d e  that. They w i l l  

h a v e  a c o p y  of i t .  

R i g h t .  

TG?. T?.U3EI : O b j e c t i o n  i s  t h e  

f o u n d a  t i o n .  

D o c t o r ,  y o u r  n o r m a l  p o l i c y  is to n e v e r t h e l e s s  

c h a r g e  for t h e  d e f e n s e  m e d i c a l  e x a m i n a t i o n  e v e n  If 
I 
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Q 

A 

i t  i s  c a n c e l l e d ,  i f  i t  i s  cance l l ed  l e s s  t h a n  

4 8  h o u r s  before i t  i s  s c h e d u l e d  to t a k e  p l a c e ,  

O b j e c t i o n .  

is t h a t  co r r ec t ?  

HR. T R U B E Y :  

Hove t h a t  t h a t  b e  s t r i c k e n .  

T h a t  s t a t e m e n t  a l s o  i s n ' t  co r rec t .  

Okay. What i s  y o u r  n o r m a l  p o l i c y ,  d o c t o r ?  

My n o r m a l  p o l i c y  i s  to c h a r g e  $ 1 0 0  f o r  the t A m e  

r e s e r v e d  f o r  t h e  e x a m i n a t i o n .  

And t h a t  is w h e t h e r  o r  n o t  i t  is c a n c e l l e d ,  i s  that 

c o r r e c t ?  

T h a t  i s  whether  o r  n o t  i t  i s  c a n c e l l e d ,  that i s ,  

when i t  i s  c a n c e l l a d  o r  when t h e  p e r s o n  f a i l s  t o  

a p p e a r .  

A 1 1  r i g h t .  S o ,  t h e n ,  t h e r e  is a s t a n z a r d  $ 1 0 0  

fee  f o r  t h e  t i m e  t h a t  you  h a v e  reserved? 

For  t h a t  e x a m i n a t i o n ,  t h a t  is cor rec t ,  

And t h a t  is reqard less  of  when i t  i s  c a n c e l l e 6 ,  

o n c e  i t  h a s  been p u t  on your b o o k ,  i s  t h a t  a f a i r  

s t a t e m e n t ?  

NR. TRUBEY:  O b j e c t i o n .  

Xove t o  s t r i k e .  

N o ,  t h a t  is n o t  a f a i r  s t a tement .  I f  it has  been 

c a n c e l l e d  w i t h i n  4 8  o r  72 h o u r s ,  I don't even know 

what  t h e  policy is. 
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O b j e c t i o n .  

A l l  r i g h t .  So, t h e n ,  i n  a d d i t i o n  t o  t he  noney 

that you make for d e f e n s e  m e d i c a l  e x a m i n a t i o n s  

t h a t  y o u  a c t u a l l y  2 e r f o r i x  e a c h  y e a r ,  

d e r i v e  some income e a c h  year for d e f e n s e  m e d i c a l  

e x a m i n a t i o n s  which  are c a n c e l l e d ,  would  t h a t  b e  

a f a i r  s t a t e m e n t ?  

T h a t  w o u l d  be a f a i r  statement. 

you also 

XR. TIIUBEY: 

Some income. 

D o c t o r ,  y o u  met w i t h  M r .  T r u b e y  p r i o r  t o  

t e s t i f y i n g  h e r e  t o d a y  to confer w i t h  h i m  r e g a r d i n g  

t h i s  case,  i s  t h a t  c o r r e c t ?  

Y e s .  

Xow l o n g  d i d  t h a t  t a k e ?  

I h a v e  no  r e c o l l e c t i o n .  I s u s p e c t  t h a t  i t  t o o k  

-- h e  came i n  3:30. We s t a r t e d - a t  4:OO. w e l l ,  

i t  t o o k  a h a l f  an h o u r .  

So y o u  do have a r e c o l l e c t i o n ?  

I t  took a w h i l e  t o  get m e  back on t r a c k  t o  t a l k  

a b o u t  i n p o r t a n t  t h i n g s .  

Ani? d o c t o r  y o u  a r e  c h a r g i n g  X r .  Trubey f o r  t h a t  

time as w e l l ,  c o r r e c t ?  

That’s cor rec t .  

And you are a l s o  c h a r g i n g  Mr. Trubey for t h e  t i m e  

you  spent in t h i s  d e p o s i t i o n ,  a r e  y o u  n o t ?  

- 
- 

i 



Am I co r r ec t  t h a t  y o u r  c u r r e n t  s t a n d a r d  fee 

the t i m e  s p e n t  i n  d e p o s i t i o n  i s  $ 5 0 0  for t h e  f i r s t  

f o r  2 j  
I 
I 

3 1  

J 

6 
i :+lR. T 3 U B Z Y :  Objec'' & i o n .  

Xove t h a t  i t  be s t r i c k e n .  

; A  No, you a r e  i n c o r r e c t .  

8 p .  All r i g h t .  What i s  y o u r  s t a n d a r d  fee? 

9 A  My p r e s e n t  fee  i s  $ 6 0 0  f o r  t h e  f i r s t  t w o  h o u r s  o r  
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have been c a l l e d  as a w i t n e s s ,  e i t h e r  l i v e  o r  by 

d e p o s i t i o n ,  by a d e f e n d a n t  i n  a case a g a i n s t  an 

i n j u r e d  p e r s o n ,  i s  i t ?  

A '  T h a t  is c o r r e c t ,  c 3 u n s e l o r ,  i t  i s  n o t .  

Q I u n d e r s t a n d  t h a t  you d o n ' t  end up t e s t i f y i n g  i n  

e v e r y  case t h a t  y o u  are h i r e d  t o  do a d e f e n s e  

medical  e x a m i n a t i o n ,  do you?  

XR. T R U B E Y :  O b j e c t i o n ,  
" 

T h a t  i n c l u d e s  p l a i n t i f f s  as w e l l .  

A T h a t  i s  c o r r e c t ,  I a m  n o t  r e q u i r e d  t o  t e s t i f y  i n  

e v e r y  case t h a t  I do a d e f e n s e  m e d i c a l  o r  an 

i n d e p e n d e n t  e v a l u a t i o n ,  I would h a v e  no t i m e  t o  

p r a c t i c e  n e d i c i n e  i f  t h a t  o c c u r r e d .  

Q iiased on y o u r  t e s t i r n o n y  i n  a p r i o r  case ,  it i s  

say u n d e r s t a n d i n g  t h a t  you  testified o r  you hac! t 

y o u r  d e p o s i t i o n  t a k e n  somewhat s l i g h t l y  n o r e  t h a n  

o n c e  a month on  t h e  average, would  t h a t  be a f a i r  

s t a t e m e n t ?  

MR, T R U 3 E Y :  

t o  f o u n d a t i o n .  

A I don't know b a s e d  o n  my p r i o r  t e s t i m o n y .  I t  w o u l d  

O b j e c t i o n  as 

be n i c e  a g a i n  i f  you t o 1 6  m e  w h a t  you a r e  r e f e r r i n g  

t o  . 
But I w o u l d  s a y  t h a t  I p r o b a b l y  t e s t i f y  

on t h e  a v e r a g e  o f  once a month. T h a t  is a fair 

.- ... 

6 6  
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s t a t e m e n t .  

So t h e n  i n  a d d i t i o n  t o  t h e  income that you cierive 

from c o n d u c t i n g  defense medical e x a m i n a t i o n s  t h a t  

are p e r f o r n e d  a n d  t h a t  a r e  c a n c e l l e d ,  you  a l s o  

d e r i v e  y e a r l y  income  from g i v i n g  t e s t i m o n y  a g a i n s t  

i n j u r e d  persons, wouici t h a t  be a f a i r  s t a t e m e n t ?  

A g a i n s t  i n j u r e d  p e r s o n s :  f o r  i n j u r e 6  p e r s o n s .  I * m 

n o t  b i a s e d .  I w i l l  t a s t i f y  t o  t h e  t r u t h  any t i m e .  

Doctor ,  wou ld  y o u  agree t h a t  a s u b s t a n t i a l  amount  

of  y o u r  t i m e  w o r k i n g  i s  s p e n t  c o n d u c t i n g  d e f e n s e  

medica l  e x a m i n a t i o n s  ant! t o  t e s t i f y i n g  i n  c a s e s  

a g a i n s t  i n  j urec? p e r s o n s ?  

Xo, I would  n o t  agree  t h a t  a s u b s t a n t i a l  a n o u n t  o f  

my t i m e  i s  u s e d  i n  t h o s e  c i r c u m s t a n c e s .  

W e l l ,  d o c t o r ,  i n  1998, a c c o r d i n g  t o  your own 

c a l e n d a r ,  w h i c h  w i l l  be a d m i t t e d  i n t o  e v i d e n c e ,  

a f t e r  v a c a t i o n  t i n e  you worked a p p r o x i m a t e l y  

4 8  w e e k s ,  does t h a t  sound c o r r e c t ?  

I d o n ’ t  know. I ’ m  n o t  g o i n g  t o  a n s w e r  any  of  t h o s e  

q u e s t i o n s  . I h a v e n  t s a t  down a n d  p o u r e d  t h r o u g h  

my c a l e n d a r  t h e  way you  have so I c a n ’ t  t e l l  y o u  

y e s  o r  n o  h o w  many weeks v a c a t i o n  I t o o k .  

Doc to r ,  i f  I r e p r e s e n t e d  t h a t  y o u  were off from 

F e b r u a r y  4 t o  February 10, A u g u s t  12 through 

A u g u s t  17 and  S e p t e m b e r  7 through S e p t e m b e r  18, 

- 
, 
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would you have any reason t o  disaqree w i t h  t h a t ?  

YR. TRL'9EY: O b j e c t i o n .  X o v e  

t h a t  i t  be  s t r i c k e n ?  

Y e s ,  I would have a r eason  t o  d i s a g r e e  w i t h  t h a t  

b e c a u s e  I'm n o t  szre  w h e r e  y o u ' r e  g e t t i n g  those 

f i g u r e s .  So -- 
D o c t o r ,  i n  t h a t  4 8  weeks, o r  t h e  t i m e  t h a t  y o u  w e r e  

i n  a c t i v e  p r a c t i c e  i n  1988, a c c o r d i n g  t o  my 

c a l c u l a t i o n s ,  f o r g e t t i n g  a b o u t  t h e  c a n c e l l e d  

a p p o i n t m e n t s ,  you d i d  277 d e f e n s e  medical  exams. 

Now, i f  t h a t  w e r e  correct, wouli! you a g r e e  w i t h  

m e  t h a t  that comes to a n  a v e r a g e  o f  n e a r l y  s i x  

d e f e n s e  n e c i i c a l  e x a m i n a t i o n s  e a c h  week t h a t  y o u  

a c t u a l l y  p e r f  o r3e d? 

I can't agree  w i t h  you  about the s i x  d e f e n s e  

medicals  a w e e k  in the t e rms  t h a t  we have & f i n e d .  

t hem so I can' t a n s w e r  t h e  r e s t  o f  t h e  q u e s t i o n .  

D o c t o r ,  i s n ' t  i t  a fact t h a t  on n u m e r o u s  d a t e s  

t h e  only a p p o i n t m e n t s  t h a t  you h a d  f o r  t h e  whole 

d a y  w e r e  d e f e n s e  e x a m i n a t i o n s ?  

N o ,  s i r ,  t h a t  i s  not t r u e .  

Doctor ,  I'll show y o u  part o f  t h e  e x h i b i t  wh ich  

w i l l  be your ca lendar .  On Wednesday ,  J a n u a r y  

6 t h ,  1 9 8 8 ,  a l t h o u g h  t h a t  a p p o i n t m e n t  w a s  c a n c e l l e d ,  

would  y o u  agree w i t h  me t h a t  there was only one 

.. 



i 16 9 a p p o i n t n e n t  s c h e c l u l e d  Zor  that d a y ?  

8 1  T h a t ' s  c o r r e c t .  I g e n e r a l l y  do n o t  work on  

L j  
! 
I 

I 

I 
Wednesdays .  

6 

7 

8 

Okay. a u t  on t h a t  day  you d i d  s c h e d u l e  o n e  

a p e r s o n  who was r e f e r r e d  t o  you by Hr. G e r a l d  

J e p p e ,  i s  t h a t  c o r r e c t ?  

A T h a t ' s  co r rec t .  And t h a t  a p p o i n t n e n t  was c a n c e l l e d .  

' i  
I 

10 

9 Q  A l l  r i g h t .  NowI X r .  J e p p e ,  for t h e  j u r y ,  is a 

I 

14 1 

18 

l p .  
13 i 

o c c a s i o n s ?  T S a t  i s  o n e  t i n e .  

D o c t o r ,  we'll continue g o i n g  t h r o u g h  it ff y o u  
I 

I w a n t  t o  4 i s a c ; r e e  w i t h  se. 
i 

?6 

I IC i 
! 

X o w ,  t h e  E o l l o w i n g  Wednesday, J a n u a r y  1 3 ,  

1 9 8 8 ,  I'm showing y o u  that page of  your c a l e n d a r ,  I 
would you agree w i t h  m e  O A  t h a t  day you h a d  o n e  

a p p o i n t m e n t  s c h e d u l e d ?  

That's co r r ec t .  
21 l A  

And that a p p o i n t m e n t  was not c a n c e l l e d  as far  ai 1 
22 l a  i can see ,  is t h a t  c o r r e c t ?  
23 

24 I h  That i s  t h e  way it a p p e a r s  t o  me. 

And that a p p o i n t m e n t  was t o  conduct a d e f e n s e  
25 
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Q. 

zed i ca l  e x a m i n a t i o n  on a person t h a t  w a s  referred 

t o  you  5 y  a Joseph Wantz,  i s  t h a t  c o r r e c t ?  

T h a t '  s cor rec t  (. 

M r c .  Wantz i s  a p a r t n e r  i n  Mr. Trubey's law f i r m ,  

i s  that cor rec t?  

I d o n ' t  know w h e t h e r  he's a p a r t n e r  o r  a n  a s s o c i a t e  

B u t  h e ' s  a member o f  that l a w  f i r m ,  is h e  n o t ?  

T h a t ' s  co r rec t .  

A l l  r i g h t .  So t h a t  was t h e  s e c o n d  o c c a s i o n  i n  

w h i c h  y o u  o n l y  h a d  one  a p p o i n t m e n t  s c h e d u l e d  and  

t h a t  was t o  c o n d u c t  a defense m e d i c a l ?  

C o r r e c t .  

IS t h a t  c o r r e c t ?  

T h a t  i s  t w i c e  now. Okay? 

C)kay. 

D o  y o u  t h i n k  w e ' l l  e v e r  d i s c u s s  t h e  m e d i c i n e  i n  
. .  

t h i s  case? 

MR. POMERANT2 : M o t i o n  to 

s t r i k e .  - " 

Now, d o c t o r ,  o n  t h e  f o l l o w i n g ,  o r  t h e  t w o  f o l l o w i n g  

Wednesdays ,  January 27, 1988, you h a d  o n l y  o n e  

a p p o i n t m e n t  s c h e d u l e d  f o r  t h a t  d a t e ,  is t h a t  

eo rrec t 3 

T h a t ' s  correct . 
And t h a t  w a s  a l s o  -- and t h a t  a p p o i n t m e n t  was t o  

1 

70 
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I c o n d u c t  a d e p o s i t i o n ,  was t h a t  c o r r e c t ?  

: x  T h a t  Is c o r r e c t .  
3 1  

I 
' i  

i 

! 

5 !  

I 11 ; 
! 
I 

12 j 
i i3 j 

17 i 
! 

! Q Okay. 

a. So t h a t  i s  n o t  an e x a m i n a t i o n .  
! 

Q You a r e  r i g h t ,  doctor. 

A Thank you. 

! Q NOW,  d o c t o r ,  o n  March Znd, 1 9 8 8 ,  a n o t h e r  Wednesday, 
I 

would  you  a g r e e  w i t h  m e  t h a t  a c c o r d i n g  t o  y o u r  

c a l e n d a r  you only h a d  o n e  a p p o i n t m e n t  s c h e d u l e d ?  

R T h a t ' s  co r r ec t ,  c o u n s e l o r ,  O A  March 2nd t h e  page 

i s  b l a n k  e x c e p t  f o r  one a p p o i n t m e n t  e 
I 
I Q T h a t  a p p o i n t m e n t  was u l t i n a t e l y  c a n c e l l e d  b u t  t h a t  ; I 

was t h e  o n l y  a p p o i n t z e n t  t h a t  you s c h e d u l e d  t h a t  
i 
I 

I 
d a y ?  I 

;L T h a t ' s  c o r r e c t .  
! 

Q And t h a t  w a s  a l s o  t o  e v a l u a t e  a p e r s o n  a t  t h e  r eques i t  

1 

A We do see t h e  w o r d  a t t o r n e y .  That i s  a b o u t  t h e  I 
o n l y  t h i n g  t h a t  i s  c f l ea r  t h e r e .  T h a t ' s  c o r r e c t .  

of  a n  a t t o r n e y ,  i s  t h a t  c o r r e c t ?  ! 
I 

- i .  
i 
I 

I t  m i g h t  even have b e e n  a p l a i n t i f f ' s  a t t o r n e y .  I 
1 

Q D o c t o r ,  t h e  f a c t  i s  t h a t  t h e r e  a r e  o n  more t h a n  

one  o c c a s i o n  you e x a m i n e d ,  you had o n l y  o n e  

appointment for the day and t h a t  w a s  a l e g a l -  

med ica l  m a t t e r ?  

MR, T R U 3 E Y :  On Wednesdays. 

- .  
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So the  j u r y  u n d e r s t a n d s ,  you d o n ' t  a c t u a l l y  teach 

r e q u l a r  c l a s s e s  o f  s t u c l e n t s ,  i n  c l a s s r o o m s  at t h e  

m e d i c a l  s c h o o l ,  do  you?  

A t  t h e  m e d i c a l  -- I t e a c h  over a t  t h e  e n g i n e e r i n g  

l a b o r a t o r y .  

Okay.  B u t  you  d o n ' t  t each  medica l  s t u d e n t s  a t  t h e  

m e d i c a l  schoo l?  

I don't t e a c h  medica l  s t u d e n t s  a t  t h e  medica l  

s choo l .  I t e a c h  m e d i c a l  s t u d e n t s  a t  X t .  S i n a i  

Hospital. T h a t ' s  why I'm a s s i s t a n t  c l i n i c a l  

p r o f e s s o r  and. not a n  a s s i s t a n t  p r o f e s s o r .  

So, i n  o t h e r  w o r d s  -- b u t  you see t h e  s t u d e n t s  i n  

a c l i n i c a l  s e t t i n q ,  you  20 n o t  t e a c h  f o r m a l  

c l a s s e s  t o  t h e m ?  

T h a t  is a l s o  n o t  t r u e .  From t i m e  t o  t i m e  I l e c t u r e  

i n  a f o r m a i  s e t t i n g .  

B u t  you d o n ' t  do t h a t  on a r e g u l a r  b a s i s ?  

N o t  o n  a d a i l y  b a s i s ,  no. 

N O W ,  d o c t o r ,  you  t e s t i f i e d  e a r l i e r  t h a t  y o u  have  

a n  area o f  ' s p e c i a l t y  a n d  t h a t  a r e a  i s  o r t h o p e d i c  

s u r g e r y ,  c o r r e c t ?  

Y e s .  

Doctor, you o b v i o u s l y  d o n ' t  p e r f o r m  s u r g e r y  on  a l l  

of y o u r  p a t i e n t s ,  do you? 

That's co r r ec t .  

And of course you don't perform s u r g e r y  on  any of 

' 5  
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I 

Now, w a i t  a s e c o n d ,  d o c t o r .  T h e r e  ' s no q u e s t i o n  
! 

3 - ! b e f o r e  y o u .  

3 YR. T 3 U B E Y :  Objection. 

4 0. And w e  a r e  going t o  ; ?e r fo rm t h i s  by  t h e  l e g a l  

I 
I 
I 

s t a n d a r d s .  I know t h a t  y o u ' r e  o l d e r  t h a n  I am 

I 

I d o n ' t  care  w h e t h e r  you're g o i n g  t o  p e r f o r m  it by 

t h e  l e g a l  s t a n d a r d s  o r  n o t .  

YR. T R U S E Y :  D a v i d ,  D a v i d ,  

y o u  d o n ' t  d e t e r m i n e  w h a t  t h e  r u l e s  o f  I 
10 i 

I 
p r o c e d u r e s  are. 

You a s k e d  him a q u e s t i o n .  You a s k e d  

h im:  Isn't i t  a f a c t  t h a t  you  d o n ' t  

v i r t u a l l y  60 any s u r g e r y ?  T h a t  d o c t o r  i s  

;3 j 

I 

i 4  

g o i n g  t o  ar?swer t h a t  q u e s t i o n .  15 ; 
I 

16 ; MR. POMERANTZ: H e  a n s w e r e d  t h a t  

question a n 6  we were on t o  t h e  n e x t  q u e s t i o n .  

IYR. T R U B E Y :  N o ,  h e  d i d  not 

I 

17 

i 18 I 

I 
f i n i s h .  

D a v i d ,  D a v i d ,  l e t  t h e  d o c t o r  f i n i s h  

t h e  a n s w e r .  ' ;Don' t ,  You d o n ' t  -- I'm g o i n g  

t o  g e t  a j u d g e  on t h e  phone r i g h t  now. What 

you are  d o i n g  r i g h t  now is the m o s t  a b u s i v e  
22 

23 

24 

25 

t h i n g  a n d  i t ' s  g o i n g  right to t h e  b a r  

assocation. You and your f a t h e r  -- 
- 
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YR. 2 0 M E R A N T Z :  

was a n s w e r e d .  

XR. T R U B E Y :  

D o c t o r ,  w o u l d  y o u  answer 

MR. P O Y E . W N T 2 :  

m o v e  t o  s t r i k e  t h a t .  

YR. TRUBEY:  

D o  w h a t e v e r  you w a n t .  I 

t o  s e e  e v e r y t h i n g .  

The q u e s t i o n  

N o ,  i t  w a s  not. 

t h e  q u e s t i o n ?  

I ' m  g o i n g  to 

F i n e ,  f i n e .  

w a n t  t h e  J u d g e  

D o c t o r ,  would y o u  p l e a s e  f i n i s h  t h e  

q u e  s t i  on?  

A. My s u r g e r y  s c h e d u l e  i s  n o t  k e p t  i n  t h e  a p p o i n t m e n t  

book w h i c h  y o u  o b t a i n e d  t h r o u g h  d e v i o u s  means ,  p e r i c  

XR. PO.KE3ANTZ: xotion t o  s t r i k c  

BY XR. P O M E R A N T Z :  

R 

Q 

D o c t o r ,  when you  t e s t i f i e d  i n  a legal m a t t e r  t h a t  

i s  p a r t  o f  a p u b l i c  r e c o r d .  You a r e  aware t h a t  

court cases a re  p u b l i c  records, a r e  y o u  n o t ?  

Y e s ,  s i r .  And I h a v e  n o t  t e s t i f i e d  i n  t h e  c a s e  

t h r o u g h  w h i c h  y o u  o b t a i n e d  t h e  a p p o i n t m e n t  book. 

T h e r e f o r e ,  t h a t  a p p o i n t m e n t  book i s  not p a r t  O f  t h e  

p u b l i c  r e c o r d .  

Doc to r ,  that a p p o i n t m e n t  book h a s  been deemed to 

be a d m i s s i b l e  e v i d e n c e  i n  t h i s  case ,  so w e  a r e  n o t  

h e r e  t o  d i s c u s s  the a d m i s s i b i l i t y  o f  i t .  I f  not, 



iL 

0 

A 

0. 

A. 

9. 

A 

9 

A 

Q. 

A 

Q 

A 

we w o u l d  go t h r o u g h  i t  page  by ? a g e .  

You c a n  do w h a t e v e r  you  w a n t .  I w i l l  t e r n i n a t e  

t h e  d e p o s i t i o n .  

G o  a h e a d  and. t e r m i n a t e  i t ,  b u t  your t e s t i m o n y  

w i l l  n o t  b e  u s e 2  i n  t h i s  c a s e ,  I c a n  a s s u r e  you 

of  t h a t .  

I'll b e t  t h a t  i t  w i l l  be. 

All r i g h t .  S o w , d o c t o r ,  do y o u  e x p e c t  Mtss -Hink le  

to r e t u r n  t o  y o u r  o f f i c e  i n  t h e  f u t u r e  f o r  

t re a tmen  t? 

N o ,  c o u n s e l o r .  

I n  f a c t ,  d o c t o r ,  i f  M i s s  H i n k l e  n e e d s  f u r t h e r  

t r e a t m e n t ,  you  w o u l d  n o t  e x p e c t  t o  be c o n s u l t e d  

by h e r  t r e a t i n g  d o c t o r ,  would  y o u ?  

I w o u l d  n o t  e x p e c t  t o  be c o n s u l t e d .  I would be  

h a p p y  t o  t r e a t  her i f  s h e  n e e d e d  f u r t h e r  t r e a t m e n t .  

D o c t o r ,  you  h a v e  reviewec!  t h e  r e p o r t  of D r .  G e r a l d  

Y o s o w i t z ,  t h e  d o c t o r  who a c t u a l l y  d i d  t r e a t  Kiss 

H i n k l e ,  h a v e  you  n o t ?  

Y e s .  

A l l  r i g h t .  I gather t h a t  y o u  a r e  f a m i l i a r  w i t h  

D r .  Y o s o w i t z ?  

Y e s .  

And he l i k e  y o u r s e l f  is a n  o r t h o p e d i c  s u r g e o n ?  

Y e s .  

0 
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1 :  

i 
2 j  

Ani h e ' s  3. d o c t o r  i n  good s t a n d i n g  i n  t h e  med ica l  

c o c m u n i t y ?  
0 
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IO 

11 

12 
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14 
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16 
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ia 

19 

20 
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A 

Q '  

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I 'rn unawa7 e o f  his s t a n d i n g .  

All r i g h t .  E o  you 5ave any r e a s o n  t o  d o u b t  t h a t  

he  e n j o y s  a good. r s p u t a t i o n  i n  t h i s  communi ty?  
. 

I h a v e  no r e a s o n  t o  d o u b t  t h a t .  

D r .  i o s o w i t z  f i r s t  examined Miss X i n k l e  on May 7 t h ,  

1 9 8 7 ,  o r  f i v e  d a y s  a f t e r  t h e  m o t o r  v e h i c l e  a c c i d e n t ,  

c o r r e c t  ? 

Xes. 

By c o n t r a s t  y o u r  one a n a  o n l y  e x a m i n a t i o n  o f  Miss 

E i i a k l e  was o v e r  a y e z r  znd a h a l f  a f t e r  t h e  a c c i d e n t  

1s t h a t  r i g h t ?  

C o r r e c t .  

All r i g h t .  Y O U ,  3r. ' r o s o w i t z  ha S examined 

h e r  as  r e c  e n t  ly as  two months  is t h z t  c o r r e c t ?  

I h a v e  no i n f o r n a t  i o n  a b o u t  t h a t  s i r .  

S O,  t h e n ,  you  h a v e  n o t  r e v i e w e d  a n y  r e c b r d s  f rom 

Dr. Z o s o w i t z  * l a s t e s t  t r e a t m e n t  o f  Miss H i n k l e ,  

i s  t h a t  c o r r e c t ?  

I would  b e  h a p p y  t o  do  s o  zt t h e  p r e s e n t  t i m e  lf 

y o u  would like to show them to m e .  

MR. T R U B E I :  J u s t  l e t  t h e  

record show t h a t  t h e  d o c u m e n t s  t-t ?he 

doctor has r e v i e w e d  were t h o s e  documents 
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Q 

A 

!J 

A 

p. 

A 

0. 

A 

Q. 

k 

as  p r o v i d e d  by  y o u r s e l f .  

D o c t o r ,  have you reviewed t h e  t r a n s c r i p t  o f  t h e  

t e s t i m o n y  o f  Dr. Yosowitz i n  t h i s  mat te r  which h a s  

a l r e a d y  been t a k e n ?  

I have n o t ,  b u t  I would b e  h a p p y  t o  i f  you  would 

l i k e  m e  t o .  

So you a r e  unaware  t h a t  X i s s  H i n k l e  is back t r e a t i n  

w i t h  a n d  h a s  b e e n  back t o  see D r .  Y o s o w i t z  s i n c e  

t h e  t i m e  you e x a m i n e d  Xiss H i n k l e ?  

T h a t '  3 c o r r e c t .  

A l l  r i g h t .  Would t h a t  f a c t  c h a n g e  y o u r  o p i n i o n s  i n  

any way? 

I t  p r o b a b l y  woulc! n o t  change my o p i n i o n s  as t o  t h e  

i n j u r i e s  she s u s t a i n e d .  

3 

However ,  i f  i t  w e r e  i n p o r t a n t  I would  be 

h a p p y  t o  rev iew a n y  i n f o r m a t i o n  y o u  would  l i k e  ne  

t o .  

Okay. D r .  Y o s o w i t z '  re-port  i n d i c a t e s  t h a t  D r .  

Y o s o w i t z  f o u n d  m u s c l e  spasm i n  b o t h  t r a p e z i u s  

muscles  o n - h e r  f i r s t  v i s i t ,  i s  t h a t  co r rec t?  

E x c u s e  m e ,  s i r ,  D r .  Y o s o w i t z  a u t h o r e c i  a t  l e a s t  

t w o  r e p o r t s  t h a t  I am aware o f .  What  r e p o r t  a re  

you r e f e r r i n g  t o ?  

I ' m  t a l k i n g  a b o u t  his f i r s t  r e p o r t .  

Yes . 
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7 5  degrees i t  e l i c i t e d  ? d i n  f rom t h e  p a t i e n t ,  i s  

t h a t  c o r r e c t ?  

D o  you  w a n t  t o  read. back  t h e  q u e s t i o n ?  The a n s w e r  

t o  t h a t  q u e s t i o n  i s  no .  

D o  you  w a n t  t h e  q u e s t i o n  r e a d  b a c k ?  

N o .  

I ' m  n o t  t r y i n g  t o  -- 
N o .  My a n s w e r  t o  t h e  q u e s t i o n  t h a t  y o u  a s k e d  i s  n o ,  

So, i n  o t h e r  words, s h e  d i d  n o t  f e e l  p a i n  when h e r  

l e g  was l i f t e d  75 d e g r e e s ?  

T h a t  w a s n ' t  t h e  q u e s t i o n  you a s k e d  m e .  

I f  D r .  Y o s o w i t z  w r o t e  t h a t  s h e  h a d  p o s i t i v e  

s t r a i g h t  leg r a i s i n 9  b i l a t e r a l l y  a t  7 5  d e g r e e s ,  I 

d o n ' t  know w h a t  k i n d  o f  c o m p l a i n t s  s h e  had, 

AIL he  said.  w a s  t h a t  i t  w a s  p o s i t i v e .  

Well, d o c t o r ,  i n  your e x a m i n a t i o n ,  y o u  h a d  s e v e r a l .  

i n d i c a t i o n s  t h a t  c e r t a i n  t e s t s  w e r e  . p o s i t i v e ?  

Y e s ,  s i r .  

And by t h a t  y o u  m e a n t  t h a t  i t  e l i c i t e d  g a i n ,  i s  

t h a t  c o r r e c t ?  

N o t  n e c e s s a r i l y .  W e  c a n  40 o v e r  t h e  t e s t s  t h a t  I 

d i d  a n d  I w i l l  a t t e m p t  t o  e x p l a i n  t h e m .  
.rc 

G e n e r a l l y  when doing a t e s t  c a u s e d .  the 

p a t i e n t  to 

Well n o w ,  

h a v e  some c o m p l a i n t s ,  I i n  e l u d e d  i t .  

d o c t o r ,  i n  y o u r  own e x a m i n a t i o n  Y O U  
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c o n d u c t e d  a s t r a i g h t  l eg  r a i s i n g  t e s t  o f  !iiss 

H i n k l e ,  i s n ' t  t h a t  so? 

T h a t ' s  co r r ec t ,  c o u n s e l o r .  

All, r i g h t .  And the s u p i n e  s t r a i g h t  leg r a i s i n g  

was r e s t r i c t e d  t o  4 5  d e g r e e s  b i l a t e r a l l y  and  

it w a s  a c c o m p a n i e d  by low S a c k  p a i n ?  

And you n o t i c e d ,  s i r ,  t h a t  I s a i d  a c c o m p a n i e d  by 

l o w  back  p a i n ,  I d i d n ' t  s a y  i t  was p o s i t i v e ,  b u t  

I gave t h e  p a t i e n t ' s  r e s p o n s e .  

Okay. D o c t o r ,  s u p i n e  means lying down, i s  t h a t  

c o r r e c t ?  

T h a t  ' s cor rec t .  

I n  o t h e r  w o r d s ,  t h i s  t e s t  was c o n d u c t e d  by h a v i n g  

t h e  c l i e n t  o r  t h e  p a t i e n t  l i e  down o n  t h e  t c l b l e  a n d  

t h e  l e g s  were l i f t e d  i n  a n  upward  n o t i o n  with t h e  

knees straight, would  t h a t  be  a f a i r  s t a t e m e n t ?  

Correct. 

- 

A l l  right. Ani! you -- t h e  p a - i e n t  s a i d  t h a t  she  

f e l t  low b a c k  p a i n  when h e r  l egs  w e r e  l i f t e d  t o  

4 5  d e g r e e s ? -  

Yes. 

b a c k  

b a c k  

MR. T R C B Z Y :  She s a i d  w h a t ?  

MR. POKE-RANT2 : He c a n  read it 

1 2 t e r .  D o  you w a n t  t h e  q u e s t i o n  read 

Mr. T r u b e y ?  
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:*I3 T E U B E I :  :IO, I j u s t  wan. 

to know what  she s a i d .  

~ J o w ,  so  t h a t  w c u l 2  mean ';hat t h e  test was p o s i t i v e  

a t  t h a t  l s v e l ,  would t h i t t  b e  c o r r e c t ?  

L e s .  

So I n  f a c t  when y o u  saw X S S  X i n k l e  a y e a r  a n d  a 

h a l f  a f t e r  t h i s  a c c i d e n t ,  s h e  i n d i c a t e d  t o  you 

t h a t  s h e  f e l t  p a i n  when h e r  legs were l i f t e d  e v e n  

i e s s  than t h e y  x e r e  when t h e y  were l i f t e d  i n  

D r .  Y o s o w i t z '  o f f i c e ?  

i.10, b e c a u s e  when s h e  wils s i t t i n g  u p r i g h t  we c o u l d  

do  i t  t o  9 0  Cegrees  ar,d s h e  had  n o  c o m p l a i n t s .  

3ut, d o c t o r ,  when we -- now, t h a t  wou ld  b e  the 

s i t t i n g  s t r a i g h t  l e g g e d  t e s t ,  r i g h t ?  

T h a t  i s  c c r r e c t .  

XoGf, t h a t  I s  geri 'orraed e i f f e r e n t l y ,  t h a t  I s  

pe=.formed b y  t h e  p a t i e n t  s i t t i n g  a t  t h e  edge 

t a b l e  With h e r  l e g s  h a n g h g  down a t  t h e  knee 

a p e r s o n  n o r m a l l y  Sits, c o r r e c t ,  t h a t  i s  how 

i s  b e g u n ?  

T h a t  Is how i t ' s  b e g u n ,  y e s .  

And t h e n  t h e  p e r s o n  i s  asked t o  l i f t  t h e  l e g  

o f  t h e  

as 

t h e  t e s  

f rom 

t h e  knee downward u n t i l  i t ' s  p a r a l l e l  w i t h  the 

floor, c o r r e c t ?  

C o r r e c t .  An& she f o r m s  a 8 0  deg ree  a n g l e  w i t h  h e r  
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body xh ic ; ?  I s  t h e  sace t h i n g  a s  s u p i n e  s t r a i g h t  

l e g  r a i s i n g  e x c e p t  s h e  2s s i t t i n g  tlp a n a  n o t  Lying  

down, s o  t h e  two t e s t s  a r e  c o m p a r a b l e  o r  t h e y  

s h o u l d  be. 
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How, d o c t o r ,  xherr y o u  e x a c i n e d  X i n k l e ,  o n e  o f  

t h e  first t h i n g s  y o u  did w a s  t o  t a k e  a h i s t o r y  from 

ner, i s  t h a t  c o r r e c t ?  

We a r e  b a c k  tc: ny r e p o r t  now? We h a v e  l e f t  D r .  

i o s o w i t z  a n d  w e  a r e  b a c k  t o  my report? I j u s t  

w a n t  t c  b e  a b l e  t o  k e e p  up w i t h  you s o  w e  c a n  f i n i s 1  

I'm j u s t  a s k i n g  you  t h z t  when you e x z n i n e d  h e r ,  

x h e n  you e x a o i n e d  h e r ,  or,e o f  t h e  f i r s t  t h i n g s  you 

d i d  was t c  take i?. h i s t o r y  f rom h e r ?  

That's c o r r e c t .  

And t h a t  h i s t o 2 . y  -.;as t a k e n  b y  you ~ s k i n g  a 

series o f  questiccs which  she  w a s  i n s t r u c t e d  t o  

a n s w e r ,  i s  t h r t  c c r r e c t ?  

It was a c c o m p l i s h e d  b y  ay a s k i n g  a s e r i e s  or" q u e s t i  

What I f n  t r y i n g  t o  make c l e a r  for t h e  jury i s  t h a t  

you  d i d n ' t  s i t  , $ - i s ~  S i n k l e  down a n d  just z s k  h e r  

t o  t e l l  you  e v e r y t h i n g  t h z t  s h e  t h i r , k s  1 s  r e l e v a n t  

t o  her injury, you asked h e r  q u e s t i o n s  w h i c h  she  

responded. t o  , c o r r e c t ?  

A t  tines, I a s k e d  h e r  q i i i s t i o n s  l i k e  t h a t .  A t  

.- 

o t h e r  times I asked her  if t h e r e  were  a n y  o t h e r  

7 
f 
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t h i n g s  t h a t  w e r e  b o t h e r i n g  h e r .  So Z a s k e d  h e r  b o t 1  

d i r e c t  a n d  open eneec? q u e s t i o n s .  I d i d n ' t  p r o h i b i t  

h e r  f r o m  a n s w e r i n g  a n y t h i n g  o r  g i v i n g  m e  any 

i n f o r m a t i o n  a s  you did. 

-911 r i g h t .  :Tow, I w a s  p r e s e n t  i n  your  o f f i c e  w i t h  

ny c l i e n t  a t  t h e  t i n e  o f  t h e  t a k i n 9  o f  the h i s t o r y ,  

is t h a t  co r rec t?  

Y e s .  

X o w ,  y o u  a g r e e  t h a t  a h i s t o r y  i s  a n  i m p o r t a n t  p a r t  

of  a n  e x a m i n a t i o n ?  

I t ' s  a n  i m p o r t a n t  p a r t  o f  a n  e x a m i n a t i o n .  T h a t  is 

c o r r e c t .  

A l l  r i g h t .  I n  a n s w e r i n g  h e r  q u e s t i o n s ,  Miss 

H i n k l e  t o l d  y o u  t h a t  s h e  h a d  b e e n  a p a s s e n g e r  i n  

a ca r  on 2nd, 1987, c o r r e c t ?  

I n c o r r e c t .  

Why is t h a t  i n c o r r e c t ?  

You w e r e  i n  my office. You d o n ' t  r e c a l l  -- e x c u s e  

me. You're a s k i n g  t h e  q u e s t i o n s .  

I a s k e d  H i s s  H i n k l e  t h e  d a t e  o f  the a c c i d e n t  - 

S h e  s a i d  May 2nd. She  d i d n ' t  t e l l  m e  t h e  yearr you 

told m e  t h e  y e a r .  

A l l  r i g h t .  Doctor, do you h a v e  a n y  r e a s o n  to 

doubt t h a t  t h i s  a c c i d e n t  o c c u r r e d  May 2 n d ,  1 9 8 7 3  

I h a v e  no r e a s o n  t o  d o u b t  t h a t  i t  o c c u r r e d  May 2 n d ,  

3 
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i 1 Q  Doctor, i f  you nad. a - J a t i e n t ,  either f o r  t r e a t m e n t  

9 

o r  i n  a d e f e n s e  medical e x a m i n a t i o n ,  w h o  was u n a b l e  

t o  a n s w e r  q u e s t i o n s ,  b e c a u s e  o f  their age o r  

6 A  O f  c o u r s e  I would  do t h a t .  

7 Q  Okay. Thank you.  

g A  You're i m p l y i n g -  t h a t  b o t h  b e c a u s e  o f  M i s s  H i n k l e ' s  

I 

age a n d  her m e n t a l  c o n d i t i o n  she  was u n a b l e  t o  

4 m e n t a l  d i s a b i l i t y ,  would you  a c c e p t  t h a t  h i s t o r y  
i 

w i t h  m e d i c a t i o n  by Dr. Yosowitz, is that r i g h t ?  

k Yes. 

0. And D r .  Y o s o w i t z '  f i r s t  r e p o r t  v e r i f i e s  t h a t  he 

h a s  p r e s c r i b e d  v a r i o u s  m e d i c a t i o n s  t o  t r e a t  M i s s  

- i  J I  from some o t h e r  p e r s o n  w h o  had k n o w l e d g e ?  

10 

11 

12 

13 

14 

. .  

g i v e  a history. 

c. D o c t o r ,  you  a re  t h e  o n e  t h a t  i s  s a y i n g  t h a t ,  n o t  m e .  

R W e l l ,  y o u  a s k e d  t h e  q u e s t i o n .  

0. Now, d o c t o r ,  f u r t h e r  s h e  g a v e  a h i s t o r y  t h a t  w h i l e  

t h e  vehicle was s t o p p e 2 ,  she was s t r u c k  i n  t h e  r ea r ,  

I i s  t h a t  c o r r e c t ?  
1.5 j 

16 
A Yes. 

A n d  s h e  a l s o  t o l d  y o u  t h a t  s h e  w a s  t h r o w n  backwards i Q  
I 

17 

and t h a t  t h e  car s e a t  b r o k e  as a result o f  t h a t  
18 1 
19 

co 1 I is ior,? 

h. Y e s .  
20 1 
51 

22 

23 

24 

25 
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H i n k l e ,  i s  t h a t  c o r r e c t ?  

Y e s .  

M i s s  H i n k l e  also gave a h i s t o r y  o f  b e i n g  

p r e s c r i b e d  physical t h e r a p y  by Dr. Y o s o w i t z ,  is 

t h a t  c o r r e c t ?  

Y e s .  

All r i g h t .  And. D r .  Y o s o w i t z '  r e p o r t  v e r i f i e s  

t h a t  s h e  d i d  i n  f a c t  receive p h y s i c a l  t h e r a p y  

t r e a t m e n t  f rom M t .  S i n a i  H o s p i t a l ,  does i t  n o t ?  

F o r - t h e  s a k e  o f  time, if you would show m e  w h e r e  

i n  Dr. Y o s o w i t z '  r e p o r t  i t  s a i d  h e  r e f e r r e d  h e r  t o  

p h y s i c a l  t h e r a p y ,  I w i l l  b e  a b l e  t o  a n s w e r  your 

q u e s t i o n .  

XX. PO"ERALUTZ: Off t h e  r e c o r d .  

,tlR.alUDREWS : O f f  t h e  r e c o r d .  

( T e m p o r a r i l y  o f f  t h e  r e c o r d . )  

XR. ANDRESWS: O n  t h e  record. 

D o c t o r ,  t u r n i n g  y o u r  a t t e n t i o n  t o  t h e  

t h i r d  page of Dr* Y o s o w i t z '  f i r s t  r e D g r t ,  t h e  sec3T; 

c o m p l e t e  p a r a g r a p h ,  would  you agree  t h a t  i t  says :  

" T h a t  on h e r  v i s i t  o f  J u l y  9 ,  1987,she was 

a d v i s e d  t o  c o n t i n u e  h e a t  a t  home and w a s  s e n t . t o  

p h y s i c a l  t h e r a p y  a t  H t .  S i n a i  H o s p i t a l  for hot 

p a c k s  and  u l t r a s o u n d  t o  t h e  c a d c a l  a n d  lumbosacr, 

a r e a " ?  
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Y e s .  

A l l  right. 

Thank y o u .  

.'4iss H i n k l e  a l s c  g a v e  a h i s t o r y  t o  you  o f  n e v e r  

h a v i n c  i n j u r e d  h e r  j a c k  3r s u f f e r i n g  f rom S a c k  

p a i n  b e f o r e  this z o t o r  v e h i c l e  a c c i d e n t ,  i s  ,.' i n a t  

c o r r e c t ?  

Would you  r e p e a t  t h e  q u e s t i o n ,  p l e a s e ?  

(Last q u e s t i o n  read.) 

Miss H i n k l e  s a i d :  I c ? i d n ' t  r e a l l y  h a v e  a n y  problem: 

All r i g h t .  D i C  y o u ,  a s  w e  s i t  he re  today, do you  

h a v e  knowl.edge cf Miss S i n k l e  e v e r  hav incJ  i r j l l r e <  

;: e r Sack p r i o r  tg t h i s  motor v e h i c l e  a c c i 2 e n t ?  

N o .  

D i d  y o u  i n q u i r e  a n y  f u z t h e r  i n t o  t h a t  a r e a  w h e n  

you  t o o k  t h e  h i s t a r y ?  

I a s k e d  h e r  a v e r y  s p e c i f i c  q u e s t i o n  and  that 

t h e  r a t h e r  n o n - s p e c i f i c  a n s w e r  I got. 

All r i g h t .  D i t !  y o u  2ursue  i t  any  f u r t h e r ?  

No r e a s o n  t o  ~ u r s u e  i t .  

Was t h e r e  a n y  r e a s o n  why you  c o u l d n ' t  a s k  her 

more q u e s t i o n s  r e g a z Z i n g  p r i o r  m o t o r  v e h i c l e  

a c c i z e n t s  o r  o t h e r  i n j u r i e s ?  

T h e r e  i s  no -- u n l i k e  you, t h e r e  is no r e a s o n  

w a s  

any 

t o  

r e p e a t  a q u e s t i o n .  I a s k  a q u e s t i o n ,  I g e t  an  
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h o s p i t a l  r e c o r d s  o r  any d o v t c r s '  r e ? o r t s  r e g a r d i n g  

J-11 r i g h t .  :iow, d l c  :.iiss Xinicle  also g i v e  y o u  a 

h i s t o r y  t h a t  s h e  nissed, q u o t e ,  q u i t e  a b i t  o f  

t i n e  f r o m  work as 2 r e s u l t  o f  her a c c i d e n t ?  

Ies. 

A l l  r q -  &&ht .  Lot; d i d c ' t  z e n t ' i o r !  t h a f  i n  y c u r  d , r e c t  

t e s t i n o ~ y .  .. ;;as ;:?ere a :ezsor! for t hc l t  3x" was t h a t  

j u s :  a n  oversight ofi ycur pzrt? 

ac c id e n t  o c c u r r e d . ?  

i& If y o u  t e l l  me s h e  was e- L ;  , I - w i i l  b e l i e v e  - " . .  

L n j ' u i i e s  t o  h e r  b a c k  s i n c e  this n o t o r  v e h i c l e  z c c i d e  

i s  C h a t  c o r z - e c c ?  

That's c o r r e c t .  

And a s  we s i t  h e r e  t c c a y ,  y o u  h a v e  no knowledge  o f  

any  L . r , j u r i e s  ta h e r  hack  s u f f e r e d  s i n c e  the m o t o r  
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3 ;  
j 

t o d a y  w h e t h e r  s h e  was on any n e d i c a t i c n  a t  t h e  tine ~ 

t h a t  you examined  h e r ?  
I 

> A  

j j  x That's r i q h t  b e c a u s e  : h a v e  no r e s ? o n s e  frain h e r  

a b o u t  i t .  

7 i  Q And s o ,  t h e n ,  you d o n ' t  know i f  s h e  -.gas an any  

p a i n  p i l l s ,  for e x a m p l e ,  a t  t h e  t i m e  s h e  was 

e x a m i n e d ?  

T would. n o t  b e l i e v e  t h a t  she would  b e  o n  a n y  o t h e r  .I I I &  
I I 

I 

I 11 I 
I 

12 1 

p a i n  pills t h a n  T y l e n o l  c n  t h e  d a y  t h a t  s h e  w a s  

e x a m i n e d  b e c a u s e  T y l e n o l  was t h e  o n l y  m e d i c a t i o n  

I I 
~ 

t h a t  s h e  i n d i c a t e d  s h e  w a s  t a k i n g .  13 I 
I 
' 1 .  A l l  r i q h t .  3 u t  y c u  d o n ' t  know w h e t h e r  s h e  h a 2  
i 

13 

i 
16 ' 

~ 

talcen any a n t i - i n f l a r n r n a t a r y  m e e i c a t i o n  s n  t h e  day  j 
I 

o f  t h e  e x a n i n a t i o n  e i t h e r ,  5s y o u ?  

Y e s ,  s i r ,  i 20. Because  11 . C  s h e  t o o k  a n t i -  i x  
1; i I 

I 
i n f l a m m a t o r y  m e e i c a t i o n  on the d a y  o f  t h e  e x a i a i n a t i o n ,  

18 1 
i 
I 

19 

20 1 

31 i 

t h e n  s h e  w a s  l y i n g  to ;ne b e c a u s e  s h e  told m e  t h a t  I I 
i 

t h e  o n l y  rnec i ica t ion  t h a t  s h e  took w z s  T y l e n o l .  

T y l e n o l  i s  n o t  a n  a n t i - i n f l a m m a t o r y  a e d i c a t i o n .  

:Tow w a i t  a s e c o n d ,  d o c t o r .  You asked. h e r  a q u e s t i o n  
22 

23 

24 

25 

w h i c i z e l i c i t e d .  a n  a n s w e r  t h a t  s h e  took T y l e n o l  while 

s h e  w a s  h a v i n g  p r o S l e n s  a s  c f t e n  a s  s h e  n e e 2 e d  i t ,  

c o r r e c t ?  
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Y y  ? r e v i a u s  d e p o s i k i o n s  and I ' v e  d e s c r i S e d  F: 

a n d  y o u  f u s t  c l o n ' t  u n d e r s t a n d  i t .  

I ' n  f i a v i n c  a l i t t l e  t r s u b l e  v i s u a l i z i n g  i t ,  i s  ny 

p r o b l e m . '  T h i s  t e s t  i s  --  
7- A n e a n ,  i s ' s  r i q h t  t h e r e  i n  Y c X ( r . i g h t .  I a e a n ,  i t  

ouqht  t o  be c l e a r .  

I t ' s  p e r f o r m e d  in a c h a i r ,  with a c h a i r ,  i s  t h a t  

c o r r e c t ?  

Yes. 

All r i g h t .  You 

c h a i r  and C 

h a v e  t h e  F a t i e n t  k n e e l  o n  t h e  

air h a s  ~ C J  a r m s ,  i s  t h  t c o r r e c t ?  

That's c o r r e c t .  

And t h e  ~ a t i e n t  t h e n  sits S a c k  o n  h i s  heels? 

O r  h e r  heels. 

O r  h e r  h e e l s ,  a112 t h e 2  ::?e 2 a t i e n t  h a s  t o  lean.  

o v e r  and t o u c h  t h e  f l o o r ?  

3end o v e r ,  yes. 

A l l  r i q h t .  

o b j e c t i o n ,  

D o c t o r ,  

c o u l d  

y 0 tl don't h a v e  any 

<exons t r a t e  t h i s  t e s t ,  c o u l d  

y o u  ~ e r f o r x -  it 3 n  =e? Do y o u  h a v e  any  p r o b l e n  

d o i n g  t h a t ?  

'!R. TXIL'3E'i : I would h a v e  

an o b j e c t i o n  i n  t h a t  you a r e  n o t  t h e  same 

p h y s i c a l  c h a r a c t e r i s t i c s  as y o u r  c l i e n t  and 

i t  wouldn't be a test t h a t  would be a d n i s s i b  
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0 - .  

; j  

i camera .  3 k a y .  

i 
*I .'(ow, I want  y o u  z s  s i t  back a n  to ; lour 

T 

h e e l s .  O k a y .  And f r o m  t ? , a t  p o s i t i o n ,  - - J u s t  I 

4 

3 

6 

- 
I 

8 

9 

10 

11 

12 

," 
13 

14 

i5 

16 

i7 

18 

19 

10 

'31 

22 

23 

24 

25 

y o u  w i l l  n o t i c e ,  t h e  jur:. c a n ' t  

h a v e  g o t  your p a l m s  a c t i r a l l y  on  

T h a t  i s  a n e g a t i v e  3 u r a s '  t e s t .  

r i g h t .  Thank d o c t o r .  

off t h e  r e c o r d  a second? 

X R .  ANIjRPZXS : 

(?em?orarily o f f  

Let m e  see 

t e s t .  

I f  a 

see i t ,  Sut you 

t h e  floor. Okay, 

T h a t  i s  normal. 

Can w e  go 

Off t h e  r e c o r d .  

t h e  r e c o r d . )  

Off t h e  r e c o r d .  

t h e  r e c o r d . )  

f I ur,Zerstzr,: !  t h e  s i q n i f i c a n c e  o f  t h i s  

p e r s o n  car .xsc F e z f o r m  t h e  S u r n s '  t e s t ,  

t h e n  i n  yo\zr  o p i n i o n  t h a t  p e r s o n  is n o t  p e r f o r r n i n g  

up t o  c a p a c i t y ,  wcuid  tkat 5e a f a i r  s t a t e r n e n t ?  

P r o v i d i n g  t h e r e  a r e  no a n a t o m i c  r e a s o n s  f o r  t h a t  

p e r s o n  not t o  b e  a b l e  t o  2 e r f o r n  t h e  test j u s t  as  

you  d i d .  

Would a h e r n i a t e d .  l::xbar 2isk be a r easo ln  that you 

w o u l d ,  a n  a n a t o m i c a l  r e a s c n ,  why y o u  c a n n o t  

perform t h a t  t e s t ?  

O n l y  i f  t h e  h e r n i a t e d  2 i sX o c c u r r e d  w i t h i n  4 8  

hours o f  t h e  exam. That i s  to s a y ,  I have h a d  

.. .. . . . .,. ..~ . ._. . .. . _,_ .. I - -.,*- 



have :?ad h e r n i a t e d  2isks t h a t  can 7 e r f 3 r x  t h a t  

T h a t ' s  r i g h t .  And t h o s e  a r e  the p a t i e n t s  who h a v e  

become s y m p t o m a t i c  w i t h i 3  a day o r  t w o ,  n o t  18 

m o n t h s  b e f o r e ,  b u t  within a day o r  t w o  o f  m y  

" I  

i 
' i  

! 

i 
9 !  

I 

) t e s t .  

4 ( J  Have  yc)u h a d  ? e r s o n s ,  ? a t i e n t s ,  who have h e r x i a t e d  ! ~ I 

disks w h o  cannot p e r f o r n  t h a t  test because 0 2  their 1 i 
I 

i h e r n i a t e d  d i s k ?  

A-i. T C  t h e  2 a t i e n t  is a b l e  t o  t o n c h  t h e  f l o o r ,  it 

d o e s  n o t  i n 2 i c a t s  t h a t  h e  d o e s  z o t  h a v e  S a c k  is 

!5 p r o b l e m s .  

1; j Q A l l  r i c j h t .  So i n  o t h e r  words ,  t h e  3 u r n s '  t e s t  

21 1 
I 

22 

23 

d o e s n ' t  r e a l l y  h a v e  a n y t h i c g  t o  do w i t h  S a c k  p a i n  

p e r  s e ,  i t ' s  inore E e s i q n e d  t o  show w h e t h e r  t h e  

p e r s o n  -- w e l l ,  l e t  ne j u s t  a s k  y o u  t h a t ,  i t  d o e s n ' t  

r e a l l y  h a v e  a n y t h i n 7  t.3 do w i t h  b a c k  p a i n ,  i t ' s  

n o t  des igneC!  t o  show w h e t h e r  o r  n o t  a p e r s o n  i s  

e x p e r i e n c i n g  back p a i n ?  

A N o ,  t h a t  i s  n o t  c o r r e c t  e i t h e r .  T h e  t e s t  i s  
24 

d e s i g n e d  t o  show w h e t h e r  the p e r s o n  i s  c r e d i b l e  o r  
25 
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: 2  

13 

14 

13 

16 

i 7  

18 

19 

20 

21 

22 

23 

24 

25 

Q 

IL 

Q 

R 

Q 

R 

Q. 

A 

0. 

n c t ,  x h e z h e r  t h a t  z a n e u v e r  c ~ i n c i a e s  w i t ? ,  t h e i r  

s t h e r  ?arts af =he nhysicai e x a m i n a t i o n .  If is 

a test o f  

{ T e m p o r a r i l y  off 

32. A X D R E X S  : 

r e c o r d .  

Then the E3urns' t e s t  is nore  o f  

t e s t ,  o n e  d e s i g n e d .  t o  see i f  i n  

i s  a p s y c h o l o g i c a l  component to 

t h e  p a t i e n t  i s  5 e i n g  u n r a l i a S l e  

woul i i  that S e  a fair statement? 

A' ine r e c o r d . )  

Xe a r e  on  t h e  

a p s y c h o l o g i c a l  

your o p i n i o n  t h e r e  

t h e  injury or t h a t  

i n .  y o u r  w o r d s ,  

w e l l  , I wouldr, ' t c a l l  3 2 s y c h o l o q i c a l  b u t ,  

y e s ,  i t  i s  a t e s t  ta d e t e r z i i n e  w h e t h e r  t h e  2 a t i e n t  

is r e l i a b l e  o r  not. 

I n  o t h e r  w o r d s ,  y o u  use %his tc d e t e r m i n e  w h e t h e r  

a p e r s o n  i s ,  i n  y o u r  o p i n i o n ,  l y i n g ?  

That ' s c o r r e c t .  

X o w ,  d o c t o r ,  I was able to p e r f o m  t h e  t e s t ,  

c o r r e c t ?  

T h a t  ' s cor rec t .  

I would have had a n a g a t i v e  3urns  

That ' s c o r r e c t .  

Now, d o c t o r ,  I h a v e  n e v e r  hac! a n y  

t e s t ?  

b a c k  i n j u r i e s ,  I 
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w i l l  t e l l  y o u  t h a t ,  b u t  m y  ?e r fDrzazce  :>n t h e  

test --  

:.!eve t h a t  it b e  stricken. 

g b j e c t l o n .  

Y y  S e r f o r a a n c e  o n  t h e  t e s t  5oesn't have a n y  S e a r i n g  

whatsoever on w h e t h e r  I had a Sack i n j u r y  o r  a c t ,  

i s n ' t  t h a t  a f a i r  s t a t e m e n t ?  

W e  Save a l r e a d y  d i s c u s s e c !  t h a t .  I f  y o u  h a d  a Sack  

i n j u r y  o r  h e r n i a t e d  d i s k  t w o  d a y s  aqo  you  would 

n o t  b e  a b l e  t o  perform. t k e  test. Okay.  I ' v e  

had numerous  b a c k  injuries. I c a n  s t i l l  p e r f o r m  

the t e s t .  

N O W,  you  t e s t i 2 i e d .  :ha= t h i s  i s  t h e  sane s i z e  

c h a i r  that you u s e e  with Xiss Z i n k l e ,  c o r r e c t ?  

T h a t ' s  c o r r e c t .  

N O W,  d o c t o r ,  I ' m  c o n s i d e r a b l y  o v e r  six f e e t  tar1 

and  Y i s s  f i i n k l e  i s ,  a c c o r 5 i n q  t o  y o u r  r e p o r t ,  

five f 00 t t h r e e .  

: 4 3 .  T X G B E Y :  a b j e c t i o n .  

T h a t  i s  why I wantec! t h i s  exam n o t  t o  90 

f o r w a r d .  You d o n ' t  h a v e  t h e  same set o f  

c i r c u m s t a n c e s  and v i s u a l s ,  et c e t e r a .  

T h e r e f o r e ,  as far as t h i s  exain, a s  f a r  

a s  the B u r n s '  test i s  c o n c e r n e d ,  y o u  have 

answered .  Xy o b j e c t i o n  stands. I t  s h o u l d  

10 5 
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b e  s t r i c k e n .  

D o c t o r ,  w a s  X i s s  S i n k l e ,  -4hc i s  f i v e  foot t h r B e ,  

a c c o r d i n q  t o  y o u r  r 8 c o r d s ,  x a s  h e r  h e i q h z  t a k e n  

i n t o  c o n s i z e r a t i o n  w h e n  F e r f o r m i n q  this t e s t ?  

You i a d i c a t e d  t o  ne a noment  a g o  t h a t  y o u  a r e  

c o n s i 2 e r a b l y  o v e r  s i x  foot tall. Eow inuch o v e r  

six foot t a l l  a r e  y o u ?  

W e l l ,  d o c t o r ,  I am s i x  f o o t  o n e .  

That i s  n o t  c o n s i 2 e r a b l y .  

A l l  r i g h t .  D o c t o r  -- 
I ' m  s i x  foot two and i 2 o n ' t  c o n s i d e r  r n y s e l f  

c o n s i d e r a b l y  s o .  

XI1 r i g h t .  

J u s t  sc w e  have  -- 
i have  t h e  v a n i t y  t:, c o n s i 2 e r  myself c o n s i d e r a b l y  

o v e r  s i x  f o o t  tall 

Well, i c i o n ' t  k n o w  w h e t h e r  i t ' s  --  
The p o i n t  i s ,  6 i d  y o u  c o n s i d e r  X i s ~  H i n k l e ' s  

h e i g h t ?  

I d i d  n o t  c o n s i 2 e z  h e r  h e i g h t  S2cause !-,ei$ht j .s n o t  

a c o n s i d e r a t i o n  i n  p e r f o r m i n g  tb.e 3 u r n s '  t e s t .  

S h e  d i d  n o t  even  b e g i n  t o  do the S u r n s '  t e s t .  

That's t h e  k e y  issue. 

A l l  right. Now, I t a k e  it, then, similarly t h e  

l e n g t h  o f  h e r  a r m s  is n o t  t a k e n  i n t o  consideration, 
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h 

Q 

x 
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Q 
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Q. 

A 

a l o w  back 

2 r o t e  c t i  ve 

I n  q e n e r a l  

. .  I n  g e n e r a l ,  Fsn'z i t  s o s s i ~ i e  t h a t  a s e r s o n  r i t . 4  

2ain f a r  a 2 e r i o d  0 5  e i m e  v c u l d  5e 

c i  b..e Fz 3 a c : ~  ? 

y e s .  

And. i s n ' t  i t  p o s s i b l e  :ha= 2 e r s o n s  w i t h  low S a c k  

i n j u r i e s  w o u l 2  tend n c t  50 p u t  t hense lves  i n  

p o s i t i o n s  o f  i n s t a j i l i t y  where p e r h a p s  t h e y  could 

r e i n j u r e  o r  aqgravate t h e i r  l o w  Sack? 

In g e n e r a l ,  t h a t  i s  c3 , r rec t  * 

N o w ,  d o c t o r ,  I take i t  t h a t  f r o n  y o u r  t e s t i n o n y  

t h a t  y o u  feel t h a t  t h e r e  is 3 n e n t a l  c o m p o n e n t  

t o  :.liss H i n k l e ' s  i n j u r i a s ,  w o u l d  t h a :  be  a f a i r  

s t a t e m e n t ?  

I d o n ' t  b e l i e v e  1 hzv2 : - , ? s t i f i e Z  ta t h a t  e f f e c t .  

D o  y o u  b e l i e v e  t h a t  s h e  - -  y c u  h a v e  t e s t ; = '  ,,,,ed khat 

s h e  suffered s o n e  ?hysical i a j u r i e s ,  c o r r e c t ?  

I t e s t i f i e d  t h a t  a s  a r e s u l t  o f  t h e  a c c i d e n t ,  s h e  

may h a v e  s u f f e z e d  same ~ h y s l c a l  injury, yes. 

D o  y o c  b e l i e v e  thaz ske  a l s o  --  soine of h e r  

c o m p l a i n t s  do n o t  gener3ite f r o m  p h y s i c a l  injuries? 

That ' s c o r r e c t .  

So t h a t  t h e r e  i s  a n e n t a l  a s p e c t  t o  t h i s  claim? 

If you a r e  r e f e r r i n s  - -  i t ' s  n o n - a n a t o n i c ,  s o  

109 
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R 

Q 

x 

0. 

h 

8. 

;z 

!-!I?. ?r3???3X?T":: : - ,  L 3 a s X 2 n g  

h i s  o c i n i c n .  

Yes, i b e l i e v e  =ha-, t S e r o  was a n  a t z e m p t  o n  :?iss 

Xinkfe's part to f a b r i c a t e ,  t k a t  is to s a y ,  there 

w a s  a n  a t t e m p t  to ? r e s e n t  c e r t a i n  ? h y s i = a l  f i n d i n g s  

w h i c h  were  un t r -Le .  

A 1 1  r i g h t .  Sow, t h a t  o p i n i o n  o f  y o u r s  i s  n o t  a 

m e d i c a l  O r t h c p e C i c  3 p i n i o n e i $ f i r r  is L",, 2octor? 

T h a t  is a m e d i c a l  o r t h c p e d i c  o p i n i o n ,  a n  e d u c a t e d  

o p i n i o n .  

T h a t  i s  o n l y  y o z r  z ? i n i o n ,  c a r r e c c ?  

:{ell ,  we have gsne f z a n  "it's nct m y  o p i n i o n "  t o  

''It i s  iriy opinion." l i a u ' r e  2 s k i n g  m e  x y  o p i n i o n .  

I Z o d t  k n o w  w h a t  :!IS rest o f  t h e  w c r l c l ' s  o p i n i o n  

i s ,  That i s  ny a p i n i g n .  

Sut i t  is an o p i n i a n  t h a t  y c u  d o n ' t  n aV8 any  

s p e c i a l  t r a i n i n c ;  to.' nake, do y o u ,  d o c t o r ?  

I d i s a g r e e  w i t h  y c u l  s i r .  I h a v e  considerable 

t r a i n i n g  i n  terrns o f  a a k i n g  t h a t  o p i n i o a .  I h a v e  

Seen p r s c t i c i n s ;  as an orthopedic s u r g e c n l  a s  w e  

h a v e  d e t e r m i n e d ,  f c r  a l x o s t  20 y e z r s  and I ' m  

q u a l i f i e d  t o  make those o p i n i o n s .  I c a n  tell when 
_I I 

somebody is f a k i n g  a n 5  when t h e y  a r e  n o t .  
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If s h e  hat s a i d :  T - don'f w a n t  .-in:3   ore 

7 x-rays, t h a t  wou le  have Seen  t k e  e n d  sf 1:. l 
I 

I 
I 7 Q  A l l  right. 3 u c  -,he f a c t  i s  t h a t  you r e a 1 1 y  :?a5 

i 
n o  id ' ea  how often s h e  has  S e e n  e x p o s e d  'c3 x - r a y  i 

I 
6 i  

I 

11 : A. 

12 ' €4 
I 

I 
13 

16 
I 

1; j 

r a d i a t i o n  i n  h e r  life, d o  ycu? 

That's c o r r e c t ,  I 2s not. 

A l l  r i g h t .  And. t h e  :<- rays t h e m s e l v e s  w e r e  p e r f o r m e  

by a n  x-ray t e c h n i c i a n ?  

T h a t ' s  c o r r e c t .  

And you  w e r e  n o t  ? r e s e n t  when t h e  x - r a y s  y e r e  t a k e n d  
I 

P h y s i c a l l y  present, t h a t  i s  c o r r e c t ,  X w a s  n o t .  
I 

I S o  y o u  c a n n o t  s z y  f r o a  7 e r s o n a l  o b s e r v a t i o n  Y h a t  
I 
I 

o c c u r r e d  durLr?q t h e  t d c i n q  o f  t h e  x - r a y s ,  ca:lc? you3 
! 

F r o m  p e r s o r , a l  o k s s r v a t i o n ,  no e 

A l l  r i c j h t .  ?:ow, I S c l i e v e  you  state? an e i r e c t  
- .  

e x a m i n a t i o n  t h a t  Xiss X i n k L e  d i d  not a l l o w  =;?e 

t e c h n i c i a n  t o  t a k e  c e r t a i n  x - r a y s  b e c a u s e  t h e  

p o s i t i o n  t h a t  s h e  hac! t o  assume was too T a i n f u l  

e v e n  t f i ouqh  s h e  w a s  i n  t h e  p r o p e r  p o s i t i o n  t c  do 

s o ,  i s  t h a t  c o r r e c t ?  

That's c o r r t c t .  

A l l  r i g h t .  Jut s i n c e  YGU w e r e  n o t  ? r e s e n t  you  

do n o t  know f rom p e r s o n a l  o b s e r v a t i o n  w h e t h e r  she 

w a s  i n  t h e  p r o p e r  p o s i t i z n  o r  n o t ,  do y o u ?  

A s k e d  a n d  a n s w e r e c .  

... .- . , . . , . ,. ' , . .  . ..., - .  .-. , . . .  
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.iow, GOC'COL" ,  we2e y o u  axaze t h z t  before we l e f t  

y o u r  o f f i c e s ,  b o t h  X i s s  r? in , , le  and mysel f '  a s k e d  

your s e c r e c a r y  if z h e  exam was c o m p l e t e  and we 

w e r e  t o l d  t h a t  i t  was: 

!>io, i wasn't awaye of t h a t .  F h t  z:sa X G C ~ C  have  

b e e n  hearszy. 

~ : o w  mar,~ t o t z l  x - r a y s  did .  y o u  t a k e  o r  d i d  t h e  

r a d i o l o g i s t  t a k e  0 :  Xiss n i n k t l e  o n  t h a t  d a y ?  

r,ow rnany -- 

.. 

- -  

... 

_-  

.* 

7 -  

now m a n y  x - r a y s  ~ ~ r e  taken?  

Xc:r many x - r z g s  i r e y e  4- "a l ten? :Jo x - r z y s  x e r e  t z k e n .  

A nu;r ,ber  O Z  r a d i c g ~ a p k s  x e r e  g e n e r a t e d .  

- b e l i e v e  y o u  h a v e  t h e n  ~ 5 t h  you. IOU c a n  c o u n t  

t h e m  i f  you want, if t h a t  would  b e  e a s i e r .  

Do Y G U  t h L ~ k  I ' n  capz 'c le  o f  d o i n g  t h a t ?  Ten.  

All r i g h t .  And, d c c t o r ,  you  h a v e  revie : . ied  t h e  

x-ray f i l m s  a r ' t e r  t h e y  were  t a k e n ?  

i e s .  

- 

? l o w ,  doctor, uould y o u  a g r e e  w i t h  m e  t h a t  

I n t e r v e r t e b r a l  d i s k s  6:: not show up o n  B norma1 

x-ray, t h e  d i s k s  t h e m s e l v e s ?  



t- 
4 

4 . 

d, 
k 
a 
31 
W 
.c 
It 

- 4  CI 

P. 
h 
a 
I4 
I 
x 
a, 
r: 
4J 

a 
0 
c4 

‘4 * 
7? 
a l  
k 
3 
VI 
a 
aJ 
E 

Q 
n 
C 
rd 
U 

a 
k 
.Q 
aJ 
Lt 
k 
aJ 
3 

r? 

P. 
aJ 
U 
a 
P4 
m 
k 
a) 
4.J 
r: 
-4 

rf 
a 
k 
U 
rd 
v) 
0 
a a 
3 

r - i  

aJ r: 
4J 

a, 
E 

r: 
JJ 
-4 
3 
Q 
a! 
I4 
b 
a 
=I 
0 
:** 

u 
rf 
!3 
0 
3 

h 
0 
c, 
U 
0 a 

3 VI ‘d 
o a r :  
h W d  

. 

F 

_. . - - - . . . . . 

k 
3 
0 
3l 

d 
-ri 

4 

UJ a 
d 
k 
U 

TI 
9) 
3 
0 
z= 
m 

v) 

h 
a 
k 
I 
x 
m 

d, 
4 
x 
r= 
-4 
x 
111 
m 
-4 

I 

s: 

al 
r: 
0 

U-J 
0 

4J 
r: 
p1 

4 &  

cc4 
0 

E 
k 
0 

u-4 

F 4J 
u m 
0 8, 
C TI 

4 
cr 4 
*4 E 

a) 01 
a, .c 
0 +I a 

0, . n 
k 
9, a s: ri 
-c, 3 
0 0 
r: 3 
d 

r( 
d 
0 er 

tn 
31 Kl 
‘d 4J 
0 v) 
a 

k 
4 0 
rd 
k r( 

Q 
al 



3 

6 

- 
i 

8 

9 

10 

11 

I:! 

13 

I4 

, -  
LJ 

1': 

18 

19 

20 

11 

22 

23 

24 

25 

16 

A 

0. 

x 

Q 

x 

G. 

x 

Q 

x 

Q 

A 

Q 

x 

t h i s  c o n d i z i c n ,  wcuLci tha: be c o r r e c t ?  

Yes. 

A R ~  S t a q e  4 jroclc! be =:;e ether e x t r e r n e ,  I take it 

o r  2 e r ' n a p s  Stage 5 ?  

Yes. 

P e r s o n s  x i t h  t h i s  c s n c i t i a n  Get it a s  t n e y  are 

g r o w i n g  u p ,  in o t h e r  wor'ds,  it i s  a d e v e l o p n e n t a l  

c o n d i t i o n ?  

Yes. 

Would t h a t  be a f a i r  s t a t e m e n t ?  

R i g h t .  

And t h e  c o n 2 i t i o n  can b e  a s y m p t o m a t i c ,  that is, 

. .  

w i t h o u t  p a i n  o r  s t h e r  symptoms,  i s r ? ' t  t h a t  a f a c t ?  

Yes. 

And i n  f a c t  peo?Le ean and do w a l k  a r o u n d  Z A A  - 9  t h e i r  

lives w i t h  s 2 o n d y l o l i s t h e s l s  and a r e  2 a i n  free, 

t h e y a r e  n o t  even sware  t h a t  t h e y  h a v e  t h e  

c o n d i t i o n ,  wou ldn  ' t t h a t  be a f a i r  s t a t e m e n t ?  

1 c a n ' t  answer t h a t  w i t h  a yes or n o .  

lqhy i s  t h a t ,  d o c t o r ?  

B e c a G s e  i t ' s  r l o t  a s i x p l e  q u e s t i o n  to a n s w e r .  

I f  t h e y  a r e  a s y a p t o m a t i c ,  t h e n  who i s  

going to find o u t  t h a t  t h e y  h a v e  i t? T h e  o n l y  

w a y  i t  is d e t e r n i n e 2  is by  a r a d i o g r a p h  a n d  

r a d i o g r a p h s  a r e  o b t a i n e d  when somebody has  symptoms 
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: 5 2 .  XUD RS:JS : 3 f f  t h e  r s c a r d .  

f m  , Aempcraril? off t h e  record. > 
1 

XR. X N T ) i l E W S :  O n  :he r e c o r d .  

Doctor, I t a k e  it c h a t  it i s  p o s s i b l e  t h a t  a F e r s o n  

wou ld  have a s y m p t o m a t i c  s p o n d y l o l i s t h e s i s  and i t  

would  b e  d i a g n o s e d  because t hey  w e r e  x- r a y e d  f o r  

a d i f f e r e n t  r e a s o n #  is t h a t  p o s s i b l e ?  

A n y t h i n g  is p o s s i b l e .  

33. .LUi2RE7?S : Can w e  go o f f  

the r e c o r d  a moment? 

{ T e n p o r a r i l y  off t h e  r e c o r d . )  

XR. xtl32sws : On t h e  r e c o r d .  

D o c t o r ,  I just ha2 a n  g p p o r t u n i t y  t o  a s k  y o c  a 

q u e s t i o n  a n d  you  qavz ae a r e s p o n s e .  Unfortunately, 

due t o  a t e c h n i c a l  F r sbLen ;  i t  was nor, r e c o r 6 e d .  

I a m  just g o i n g  t3 a s k  t h e  C o u r t  Reporter t o  r e a d  

b a c k  t h e  q u e s t i o n  and. t h e  r e s p o n s e ,  and we w i l l  

pick it up from there. ? a i r  e n o u g h ?  

F a i r  enough. 

so k i n d ?  

m ,HZ X0"ARY: " D o c t o r ,  I 

take it t h a t  i t  i s  p o s s i b l e  t h a t  a p e r s o n  

w o u l d  have a s y x p t o m a t i c  s p o n d y l o l i s t h e s i s  

and  it would  be d i a g n o s e d  b e c a u s e  t h e y  were 
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A 
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3r. S c h a a r  n o r  3r .  Y O S O W ~ C , ~ ,  a f t e r  r e v i e w i n o  both 

x - r a y  f i l m s  a n d  t h e  CXT s c a n  f i l m s ,  x e n t i o n e d  

a n y t h i n g  a b o u t  s?ondylclisthesis, i s  t h a t  z o r r e c t ?  

I b e l i e v e  ? h a t  i s  c o r r e c t .  T h e y  m i s s e d  i t .  

:?ow, d o c t o r ,  i 2  I u n d e r s t a n d  y o u r  t e s t i i n o n y  

c o r r e c t l y ,  you  aqzee w i t h  D r .  S c h a a r  and 2r. 

Y o s o w i t z  t h a t  t h e  x - r a y s  and  CAT s c a n s  i n d i c a t e  

a n a r r o w i n g  o f  t h e  5 5 ,  S I  d i s k  i n t e r s p a c e ,  c o r r e c t ?  

Yes. 

B u t  you  d i s a g r e e  w i t h  9r. S c h a a r  s r e a d i n g  o f  t h e  

f i i m s  t h a t  Xiss E i n k l e  has a m o d e r a t e  b u l g i n g  o f  

t h e  L 5 ,  Sl d i s k  a n n u l u s  s l i g h t l y  i n d e n t i n q  the 

fecal s a c ,  z a r r e c t ?  

C o r r e c t .  

k i d  y o u r  o p i n i o n  i s  based. o n  y o u r  r e a 6 i n g  of t h e  

c o r r e c t ?  r a c ? i o l o g y  f i i m s  

T h a t ' s  correct. 

And y o u ' r e  a w a r e ,  a r e  y o u  n o t  t h a t  C)r. S c h a a r  i s  

a r a d i o l o g i s t ?  

No, I ' m  n o t  a w a r e  t h a t  9r. S c h a a r  i s  a r a d i o l o g i s t .  

I f  I r e p r e s e n t  t o  y o u  t h a t  h e  i s  a r a d i o l o q i s t ,  

do  y o u  h a v e  a n y  r e a s o n  t:, d i s a g r e e  w i t h  ne? 

N o .  

N O W ,  d o c t o r ,  you  y o u r s e l f  have  n e v e r  u n d e r t a k e n  

a r e s i d e n c y  prograin i n  r a d i o l o g y ,  h a v e  y o u ?  
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::o . 
A l l  r i g h t .  You do n o t  ? a r t a k e  i n  :he y e a r l y  

c o n t i n u i n 9  e d u c a t i o n  ?=ragrain i n  r a d i o l o a y ?  

30, j u s t  in o r t h o p e d i c s  w h e r e  ire S a v e  c o n t i n u i n g  

e d u c a t i o n  in r e a d i a c ;  and i n z e r ? r e t i n q  CAT scacs .  

111 r i g h t .  And ycu a r e  n o t  3 0 a r 6  c e r t i f i e 2  in 

r a d i o l o c y ,  a r e  you? 

N o .  

And y o u  a r e  n o t  a s e m b e r  o f  any  r a d i o l o g i c a l  

a s s o c i a t i o n s  o r  societies? 

N o .  

And y o u  do rtot h a v e  a z y  s t a f f  p r i v i l e c e s  o r  

c o u r t e s y  p r i v i l e q e s  i x  t h e  r a d i o l o c y  d e p a r t m e n t  

o f  a n y  h o s p i t a l ?  

:lo . 
AnC you don't h o l d  y o u z s e l f  out t o  the public a s  

hav inc ;  a s p e c i a l t y  i n  r a i i i o l o g y ,  do y o u ?  

N o  I )  

A l l  r i g h t .  3 u t  you w o u l d  h a v e  t h e  j u r y  b e l i e v e  

* 

C .  y o u r  o p i n i o n  in r e a 2 i x g  t h e  = i l n s  o v e r  t h a t  o f  

a r a d i o l c g i s t ,  c o r r e c t ?  

A b s o l u t e l y .  i n  t h i s  ? a r t i c u l a r  case i t  i s  as  clear 

as  i t  c a n  b e .  

All r i g h t .  

And t h e r e  i s  no q u e s t i o n  about  i t .  

I 

1 2 2  

, 
I 

! 
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- films o n  a d a i l y  S a s i s .  L h a v e  had  : r a i n i n g  

i n  r a d i o l c g y  . - ;ut or'  c o u r s e ,  

c e r t i f ' e d  rzdialogist. 

i a u  woulc! alsc h a v e  t h e  j u r y  b e l l e v e  your o z i n i o n  

r e g a r d i n g  t h e  e x 5  er,t O r '  M r  s . H i n k l e  ' s I n : ' u r l e s  e v e n  

t h o u g h  y o u  h a v e  seen h e r  o n  o n l y  o n e  o c c a s i o n ,  o v e r  

t h e  o p i n i o n  of "u. l o s o w i t z ,  h e r  Z ~ e a t i n g  p h y s i c i a n ,  

xho has followed h e r  for a long p e r i o d  or" time both 

b e f o r e  a n a  z f t e r  y o u r  s i n g l e  e x a n i n a t i o n ,  i s  t h a t  

c o r r e c t , ?  

l e s  

D o c t o r ,  i n  y o u r  O:JE p r a c t i c e  y o u  nalce a dizgnosis 
I 

or '  a p a t i e n t ' s  c o n d i t l o n  a f t e r  e s a ~ ? l x i n g  h ln  o r  

is t h a t  c o r r e c t ?  

les 

And occzs i c r !  late? c h a n g e  y o u r  

i n i t i a l  d L z g n c s i s ?  

Xes. 

T h a t  is n o t  211 t h a t  unccclnon cf an o c c u r r e x c e ,  

I :.rould t z k e  i t ?  

5: don't know ' c rha t ' s  uncor;mon. I t  d o e s n ' t  h a p p e n  

o f t e n ,  b u t  i t  d o e s  h a p p e n .  

l o u  h a v e  i n  t h e  p a s t  o r d e r e d  x - r a y s  a n d / o r  CAT 

Scan f i l m s  o f  p a t i e n t s  a f t e r  y o u r  first e x a n i n a t i o n ?  

h e r ,  
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I f  I r e p r e s e n t  t o  y o u  t h a t  t h a t  was his t e s t i n o n y  

i n  h i s  d e p o s i t i o n  w h i c h  he h a s  a l r e a d y  g i v e n ,  

you would, <isagree w i t h  =:?it,- a m  1 c o r r e c t ?  

I y ~ o u l d  d i s a g r e e  w i t h  t h a + . ,  that's c c r r e c t .  

D o c t o r ,  when you  p e r f o r m  o n e  o f  t S e s e  d e f e n s e  

m e d i c a l  e x a n i n a t i o n s  a s  you  n a v e  d o n e  i n  t h i s  c a se ,  

y o u  a r e  u s u a l l y  a s k e d  t o  do two t h i n g s ,  maybe ;nore, 

b u t  u s u a l l y  t w o  t h i n g s  i n  every c a s e ,  a n d  t h a t  

w o u l d  be t o  d e t e r n i n e  what i n j u r i e s  w e r e  s u s t a i n e d  

i n  a n  a c c i d e n t ,  a n d  w h a t  t h e  r e s i d u a l  2 r o b l e m s  

t h a t  person h a s ,  i f  a n y ,  would  t h a t  3e a fair 

s t a t e m e n t ?  

I t ' s  just l i k e  t h e  same two t h i n q s  I do when I 

e x a m i n e  m y  c w n  F a t i e n t s ,  t h a t ' s  c o r r e c t .  I n  f a c t ,  

t h a t  i s  a d i r e c t  q z o t e .  

And in t h i s  c a s e ,  ic is ycur o p i n i o n  that :4iss 

H i n k l e  h a s  no  r e s i d u a l  g r a b l e n s  r e s u l t i n g  from her 

ca r  a c c i d e n t  o f  Xay 2nd, 1987, no ? e r n a n e n t  d i s a b i l i  

d i r e c t l y  r e l a t e d  t o  h e r  a c c i d e n t ,  i s  t h a t  c o r r e c t ?  

T h a t ' s  c o r r e c t .  

D o c t o r ,  i s n ' t  i t  a f a c t  t h a t  y o u  w r i t e  b a s i c a l l y  

t h e  same t h i n g  i n  a l l  t h e  d e f e n s e  medica l  reports 

that y o u  w r i t e ?  

N o ,  i t  i s  n o t  a f a c t  t h a t  I w r i t e  b a s i c a l l y  t h e  

s a m e  t h i n g .  
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D o c t o r ,  isn't i t  a f a c t  t h a t  i n  <-?-at case you  

e x a m i n e d  a n  i n j u r e d  p r s o n  and. your opinion i n  

t h a t  case w a s  t h a t  t h e r e  w a s  n o t h i n c  t o  s u b s t a n t i a t e 1  

t h a t  t n e  i n j u r e d  ? , e r s o n  had  any  p e r z a n e n t  d i s a b i l i t y ;  

d i r e c t l y  a t t r i b u t a b l e  t o  h e r  a c c i d e n t ?  

I d o n ' t  h a v e  a n y  i n d e p e n d e n t  r e c o l l e c t i o n .  I see 1 
so many p a t i e n t s  a n d  I do so many d e f e n s e  med ica l s ,  

how do you  e x p e c t  m e  t o  remember o n e ?  

Doctor -- 

j 

T h i s  o n e  I w i l l  remember f o r e v e r ,  t h o u g h ,  I c a n  

p r o m i s e  y o u ,  

D o c t o r ,  a s  y o u  a r e  aware, I have a ratf ier  large 

b r i e f c a s e  h e r e  f u l l  o f  d e f e n s e  me6ical.s t h a t  were 

w r i t t e n  you, 

How many do y o u  h a v e ?  

And o n  every  s i n g l e  one o f  t h e n  y o u  s a i C  the same 

t h i n g :  N o  p e r m a n e n t  d i s a b i l i t y .  A l l  r i g h t ?  

Would you -- 
I d o n ' t  know t h a t  I a m  aware  o f  t h e n .  I will be 

h a p p y  t o  go over them w i t h  you. O k a y ?  

I I f  y o u  l i k e  I ' l l  90 t h r o u g h  e v e r y  one. 

I a l s o  h a v e  - t e s t i , - nony  i n  d e p o s i t i o n s  where 

on c o u n t l e s s  other -- on s e v e r a l  o c c a s i o n s  you 

came t o  t h e  same COnClUSiOR. 

MR. TRUZJEY: O b j e c t i o n .  

.. . . ' ., -. . -. ,.i ..,.. I : . - " .  
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d i d  n o t  g i v e  a p e r c e n t a g e ?  

I w a s n ' t  a s k e d  t o  g i v e  a p e r c e n t a g e ,  that's c o r r e c t . .  

Now, d o c t o r ,  there a r e  j u s t  a couple o f  other 

a r e a s  t h a t  I wou ld  like t o  ask you a b o u t .  

So t h a t  t h e  j u r y  u n d e r s t a n d s  n t e d i c i n e  a 

l i t t l e  b i t ,  t h e  v e r t e b r a e  -- 
I ' l l .  b e t  t h e y ' v e  b e e n  w a i t i n g  f o r  h o u r s  here 

about t h e  m e d i c i n e .  

The v e r t e b r a e  -- t h r o u g h  t h e  v e r t e b r a e  passes  the 

s p i n a l  cord w h i c h  c o n n e c t s  w i t h  t h e  b r a i n ,  would 

t h a t  b e  c o r r e c t ?  

T h a t  is i n c o r r e c t .  

How i s  t h a t  i n c o r r e c t ,  doctor? 

You d o n ' t  e v e n  know S a s i c  ana tomy.  Okay?  

M o t i o n  t o  s t r i k e ,  doctor, 

!4R, TIIUSEY: You a s k e d  t h e  

q u e s t i o n .  Se answered i t ,  

T h a t  w a s  n o t  a n  a n s w e r  t o  t h e  q u a s t i o n .  

I have a s k e d  you  a q u e s t i o n .  L i m i t  y o u r  

a n s w e r  t o  t h a t  question. 

D o  y o u  w a n t  t o  a n s w e r  the q u e s t i o n  a g a i n ?  Ask t h e  

q u e s t i o n  aga in  a n d  I w i l l  answer  i t .  

, 

MR. POiYERASTZ: Read t h e  

q u e s t i o n  b a c k ,  p l e a s e .  

TSE N O T A R Y :  1 m i s s e d  
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s o m e t h i n g  Cchere. 

TXE W I T N E S S :  N o ,  you d i d n ' t .  

TXE N O T A R Y :  I nissed a 

i c o u p l e  o f  words. 

I .j 9. Okay. Let m e  rephrase t h e  q u e s t i o n  t h e n .  

i j i  

- ,  

I 

8 1  

25 I Q  

D o c t o r ,  would  7 r ~ ~  a g r e e  w i t h  m e  that t h r o u g h  

t h e  v e r t e b r a e ,  an o p  

p a s s e s  the s p i n a l  cc 

N o .  

Why do y o u  < i s a g r e e  

B e c a u s e  t h a t ' s  n o t  

Where does t h e  s p i .  

i T h e  s p i n a l  c o r d  pa 

c o l u m n .  

X h i c h  is comprise 

No. One w a l l  o f  

o f  t h e  v e r t e b r a l  

10 

0 

c t o r ?  

p r i s e d  

t h e r  

s t r u c t u r e s  t h a t  I UXPA 

t h r o u g h  which t h e  h w h i c h  

t h e  s p i n a l  c o r d  passes. 7 

Now, I know y o u ' r e  g o i n g  t o  q u i b b l e  w i t h  me o n  

t e r m i n o l o g y ,  b u t  the f a c t  is  t h a t  o u t  o f  t h e  s p i n a l  

cord  emerges n e r v e  roots, is t h a t  c o r r e c t ?  

I'm not g o i n g  t o  q u i b b l e  w i t h  y o u .  T h a t ' s  c o r r e c t .  

A l l  r i g h t .  And wou ld  you -- 
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Xhy d o n ' t  you c l o s e  t he  door. I t  i s  so l a t e .  T h e  

c l e a n i n g  p e o p l e  a r e  here and t hey  a r e  g o i n g  t:, 

s t a r t  inaking some n o i s e .  

Woulcl y o u  a g r e e ,  d o c t o r , ,  t h a t  p r e s s u r e  o n  those 

n e r v e  roots can 2 r o d u c e  g a i n ?  

Yes. 

Would y o u  ag ree  w i t h  me t h a t  a h e r n i a t e d  d i s k  c a n  

p u t  p r e s s u r e  a n  a n e r v e  root? 

Yes. 

Doctor, you a r e  familiar w i t h  the t e r m s  r e n i s s i o n s  

a n d  e x a c e r b a t i o n s ,  are you n o t ?  

Yes 

- All r i g h t .  R e m i s s i o n s  woulrl  be a p e r i o i !  o f  t i n e  

when a person i s  syxiptorn free o r  r e l a t i v e l y  symptom 

f r e e ?  

Y e s ,  

And e x a c e r b a t i o n s  would 5e a p e r i o d .  when a ; 3 e r s o n ' s  

symptoms a c t  up or are worse ,  would that be correct? 

Yes. 

Would i t  b e -  f a i r  t o  say  t h a t  a p e r s o n  w i t h  neck 

a n d  back i n j u r i e s  f r e q u e n t l y  go t h r o u g h  p e r i o d s  o f  

r e m i s s i o n s  a n d  e x a c e r b a t i o n s ,  t h a t  i s ,  t h a t  t h e y  

have good days  followed by b a d  d a y s ?  

I can't a n s w e r  that with a y e s  o r  no. 

And why is t h a t ?  

132 
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A Because  it d e F e n 2 s  upon where  t h e y  a r e  w i t h  respect 

Q 

A 

Q. 

A 

Q 

t o  t he i r  i n j u r y .  C e r t a i n l y  early a f t e r  the injury 

i t  is p o s s i b l e  t h e y  w i l l  have good d a y s  and  bad 

days 

Past t h e  i n j u r y ,  p a s t  a s p e c i f i c  p e r i o d  o f  

t i n e ,  i t  i s  u n l i k e l y  t h a t  t h e y  a r e  g o i n g  t o  h a v e  

r e m i s s i o n s  a n d  e x a c e r b a t i o n s ,  Once t h e y  a r e  c u r e d ,  

t h e y  are cured. 

So, i n  o t h e r  words ,  your t e s t i m o n y  i s  t h a t  p e r s o n s  

w i t h  back i n j u r i e s  all a r e ,  q u o t e ,  c u r e d ?  

Xy t e s t i m o n y  i s  that i n  m e d i c i n e  t h e r e  i s  n e v e r  

a never and never an a l w a y s .  And y o u ' r e  a s k i n g  

such a g e n e r a l  question t h a t  o f  c o u r s e  I w o u l d n ' t  

say a l l  p e o p l e  a r e  cured. 

A l l  right. So some people do h a v e  e x a c e r b a t i o n s ,  

t h e n  followed by r e n i s s i o n s ?  

S o m e  p e o p l e ,  d e p e n d i n g  o n  t h e  n a t u r e  o f  t h e i r  

i n j u r y ,  can h a v e  p e r m a n e n t  d i s a b i l i t y  a n d  c a n  

have p e r m a n e n t  2 a i n .  Whe the r  i t  exacerba tes  o r  

remits is s o m e t h i n g  I c a n ' t  a n s w e r ,  

A l l .  r i g h t .  And w o u l d  y o u  a g r e e  t h a t  a p e r s o n  who 

h a s  muscle s p a s m s  c a n  go t h r o u g h  r e m i s s i o n s  and  

exacerbations, p e r i o d s  when t h e y  don't h a v e  

spasms a n d  f o l l o w e d  by p e r i o d s  when they do have 

spasms? 
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That is t r u e  i n  cerebral p a l s y ,  for e x a m p l e .  

I t  is g e n e r a l l y  not true i n  -- i n  fact, i t  i s  

n o t  t r u e  w i t h  r e s p e c t  to t h e  u s u a l  s o f t  t i s s u e  

i n j u r y  t h a t  w e  are t a l k i n g  about. 

D o c t o r ,  an I c o r r e c t  t h a t  e v e n  t h o u q h  you found 

--ycu did f i n d  r e s t r i c t i o n s  o f  m o v e m e n t  i n  your 

e x a m i n a t i o n  o f  X i s s  S i n k l a ?  

Miss Hinkle r e s t r i c t e d  the movement o f  h e r  neck 

i s  c o r r e c t .  when I e x a m i n e d  h e r ,  t h a t  

And s h e  a l s o  i n d i c a t e d  t o  

and novernents  e l i c i t e ? ,  p a  

T h a t ' s  correct. 

you  t h a t  c e r t a i n  t e s t s  

n ,  i s  t h a t  c o r r e c t ?  

B u t  you  dic!  n o t  f i n d  spasms upon examination? 

T h a t  ' s c o r r e c t .  

I t  is p o s s i b l e ,  i s  i t  n o t ,  t h a t  a t  t h e  t i n e  o f  your 

e x a m i n a t i o n  H i s s  H i n k l a  was i n  a p e r i o d  o f  r e m i s s i o :  

A n y t h i n g  i s  p o s s i b l e .  

I b e l i e v e  t h a t  a t  t h e  t i m e  I e x a m i n e d  Miss 

Hinkle s h e  Sad no affects from t h e  a c c i d e n t  t h a t  

had occurre5 18 months b e f o r e ,  n o t  t h a t  s h e  was i n  

a r e m i s s i o n ,  

Okay. B u t  t h e  f a c t  o f  t h e  m a t t e r  is t h a t  s h e  could 

h a v e  h a d  a m u s c l e  spasm l a t e r  that day  o r  t h e  n e x t  

day a f t e r  Y O U  examined h e r ,  i sr , ' t  = f i a t  pcssible7 

A n y t h i n g  i s  possible. 

1 3 4  
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X o w ,  d o c t o r ,  y o u  i n d i c a t e d  to us $hat  you had some 

q u e s t i o n s  as t o  w h a t  Miss H i n k l e  was -- w h e t h e r  the  

s t a t e m e n t s  t h a t  she made to you during t he  examina- 

t i o n  w e r e  a c c u r a t e  o r  n o t .  Would it be true t S a t  

an i m p o r t a n t  s o u r c e  o f  i n f o r m a t i o n  r e g a r d i n g  a 

p e r s o n ' s  c o n d i t i o n  comes f rom that p e r s o n  themselves 

w h a t  t h e y  t e l l  t h e  d o c t o r ?  

That is a s o u r c e ,  y e s .  

Okay.  I n  f a c t ,  t h a t  i s  the m o s t  i n p o r t a n t  s o u r c e  

that you  fiave when you examine a person, i s  it n o t ?  

I t  d e p e n d s  upon w h a t  i n f o r m a t i o n  I ' m  looking f o r .  

T o  be a e r f e c t l y  c l e a r ,  c e r t a i n l y  on t h e  day  

t h a t  Xiss i l in jc le  was  h e r e l  t h e  m o s t  i m p o r t a n t  s o u r c e  

o f  n o w  s h e  b e l i e v e d  she f e l t  w a s  Xiss E i n k l e .  

I n  t e r m s  or' Y i s s  S i i n k l e ' s  c o n d i t i o n  three 

months  b e f o r e  I s a w  h e r  o r  s i x  months  b e f o r e  

I s a w  h e r ,  i t  s e e n e d  t o  m e  t h a t  t h e  rnost i m p o r t a n t  

s o u r c e  w o u l d  be t h e  r e c o r d s  o f  t h e  p h y s i c i a n s  who 

t r e a t e d  h e r ,  i f  t h e y  were a c c u r a t e  o b s e r v e r s .  

N O W ,  t h e  f a c t  t h a t  you  c o n d u c t e d  t h e  i3urns '  t e s t ,  

for e x a m p l e ,  an2 y o u  c o n d u c t e d  b o t h  the s e a t e d  a n d  

l y i n g  down s t r a i g h t  l e g  r a i s i n g  t e s t s ,  t h a t  i n d i c a t e  

t h a t  y o u  w e r e  l o o k i n g  t o  see w h e t h e r  H r s . H i n k l e  

-- when y o u  w e n t  into t h i s  exam y o u  w e r e  looking 

t o  see w h e t h e r  M i s s  i i f n k l e  was l y i n g  or not, i s  
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a n a t o m i c  b a s i s  for their symptoms. 

MR. POMERXVTZ : 3 k a y .  I have 

n o  further q u e s t i o n s ,  doctor. 

XR. TRUBEV:  3 k a y .  Off 

t he  record a m i n u t e .  

243. ANDREWS: Oft' t h e  record. 

( T e m p o r a r i l y  off t h e  record.) 

XR. AXDWWS: On t h e  r e c o r d .  

R E D I W C T  EXAMIXATION O F  D i i .  DENNIS 9. B R O O K S  - 
BY MR. T R U B E Y :  

Q. D o c t o r ,  you  t e s t i f i e d .  on  d i r e c t  e x a m i n a t i o n  t h a t  

you a r e  o n e  o f  t h e  e x a m i n e r s  for t h e  a o a r d  o f  

O r t h o p e d i c  S u r g e  ry ? 

A Yes. 

What does a n  3 x a m i n e r  look for i n  e x a m i a i n g  

someone  who h a s  j u s t  f i n i s h e c ?  r e s i d e n c y ?  

XR. POM.ZR;LUTZ: Objection. 

T h a t  was not gone into on  c r o s s .  

T h e  q u e s t i o n s  t h a t  w e  pose to the  candidates a r e  

t y p i c a l  c l i n i c a l  s i t u a t i o n s .  

T h e  t h i n g s  that we a r e  i n t e r e s t e d  i n  a r e  

t h e i r  c o m p l e t e n e s s  , t h e i r  t r e a t m e n t ,  not necessari l  

a s p e c i f i c  t r e a t m e n t .  

The rationale for t r e a t m e n t ,  the t h i n g s  

that w e  e x a m i n e  them o n ,  the t y p e s  of q u e s t i o n s  

137 
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w i l l  deal w i t h  t h e  g h y s i c a l  e x a m i n a t i o n .  X e  actu-  

1 - a l l y  s h o w t h e m  r a d i o g r a p h s  and  a s k  t hem t o  

i n t e r p r e t  r a d i o g r a p h s ,  CAT scans, HRI's, so 

7 t h e y  a r e  tested! o n  t h a t  a s  w e l l ,  t r y i n g  t o  u n d e r-  

7 s t a n d  t h e  i n d i v i d u a l ' s  q e n e r a l  c o m p e t e n c e ,  h i s  , 
1 

I 

a b i l i t y  t o  relate t o  p a t i e n t s  a n d  h i s  a b i l i t y  t o  l 
6 

' :  u n d e r s t a n d  ? e o p i e ,  t o  r e a l i z e  t h a t  orthopedic 1 
I i 
I 

8 1  

9 ;  

10 i i 

s-xgary is not j u s t  a c u t t i n g  s p e c i a l t y  b u t  t h a t  

you have t o  t r e a t  t h e  p a t i e n t s '  e m o t i o n a l  needs 

as well as  t h e i r  p h y s i c a l  n e e d s .  t I 
I 

I 
11 XI?. T R U 3 E V :  Thank you very 1 

I 
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much, d o c t o r .  I h a v e  n o t h i n g  further. 

X o  recrass .  MR. ?OXZIUGYTZ : 

D o c t o r ,  you  have 
1 

t h e  r i g h t  t o  review t h e s e  tapes i n  t h e i r  

e n t i r e t y  o r  y o u  can waive t h a t  r i g h t ,  

THE WITNESS: I w i l l  w a i v e  

t h a t  r i g h t .  

Can we h a v e  the I MR. ANDREXS: 

same' s t i 9 u l a t i o n  b e t w e e n  c o u n s e l ?  

XR, TRC'BZY:  Yes. 

MR. AIUDREXS: You a l s o  have 

the r i g h t  t o  read t h e  t r a n s c r i p t .  

THE WITNESS:  I w i l l  wa ive  
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J u s t  note f o r  t h e  r e c o r d  it is 

- i r r e l e v a n t  and framaterial and it s h o u l d  

n o t  be  p r e s e n t e d  in e v i d e n c e .  J u s t  n o t e  

8 

9 

10 

.11 

12 

13 

13 

16 

t h a t  for t h e  reco rc i .  

( S i g n a t u r e  waived.  ) 

Whereupcc ,  t h e  r e f e r r e d  to 1 9 8 8  Calecder 

of Dr. E ~ Z O O ~ S ,  a p p o i n t n e n t  calec2er, w a s  

markec? f o r  p u r ~ o s e s  of identification a s  

Plaictiff's E x h i 3 i t  I. 



' t h e  S t a t e  ~f ' 3 h i 0 ,  a u t h o r i z e d  t o  a d 3 i n i s t s r  ~ a t h s  and t o  

t a k e  a n d  certify < e p o s i t i g n s ,  50 h e r e b y  certify t h a t  t h e  

above- named D i i .  .3z:7NIS 5 .  3 R O O X S  w a s  5 y  x e ,  b e f o r e  t h e  

q i v i n g  o f  his de?ositicn, first Zcly s w o r n  t o  t e s t i f y  

t h e  t r u t h ,  t h e  whole truth, and  nokhinc ;  5 u t  t h e  t r u t h :  

t h a t  t h e  deposition a s  a b o v e  set f s r t h  w a s  rec2uced t o  

w r i t i n g  b y  m e  by  n e a n s  o f  s t e n o t y p y ,  a n 2  was l a t e r  

t r a n s c r i b e d  i n t c  t y 7 e w r i t i n g  un5er  z y  d i r e c t i o n ;  t h a t  

t h i s  i s  a t r u e  r e c c r c !  o f  t h e  testixony given b y  t h e  

w i t n e s s ,  and tha-, che  r e a d i n 9  a n 2  s i ~ z i n q  of t h e  

s c i 7 u l a t i o n  o f  c c u n s e l ;  t h a t  s a r i  1 .  z e F o s i t i o r ,  . was t a k e n  

n c z i c e  a n d  s t i 2 u l a t i o n s  ~f c g s n s e l ;  a n d  t h a t  - a n  not 

a relative o r  e m 2 l o y e e  or a t t o r z e y  o f  a n y  o f  t h e  

p a r t i e s ,  or a 'relative o r  e a p 1 c y e e  sf such  a t t o r n e y ,  o r  

f i n a n c i a l . 1 ~ ~  interested i;i this a c t i o ? . .  

I17 X I T Y Z S S  'I.IE-;ZX;IEOF, I h a v ~  h e r e u n t o  S 8 t  " y  hand 
/. ---& , ' 8  ! 2 a y  o f  - and. s ,?al  ,,of office, a t  C l e v e l a n d ,  C h i o ,  this 

' , i  ' / . . j  1. 

,,,)', ,2 , A . D .  i s a s .  
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Will iam J. Xahan,  Notary Public, State of O h i o  
17S0 Xidland,  3 u i l d i n . 3 ,  T i e v e l a n d ,  Ohio 4 4 1 1 5  
Xy commission e x p i r e s  J a n u a r y  1 8 ,  1990. 
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