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IY THE COURT OF COMMON PLEZAS

CUYAHOGA COUNTY, OHID

KIMBERLY HINKLE,
Plaintif£,

VS. Case No. 150993

TIMOTHY HOVEN,

Defendant.

Deposition Of DR. DENNIS 3. 3RCOXS, taken

on direct examination before william J. Mahan,

Registered Professioual Reporter and Notary Public

within and for the State of Ohio, at 26900 Cedar Road,

Beachwood, Ohio, on Monday, July 10, 1999 at 4:00 p.
pursuant to notice and/or stipulations of counsel on

behalf of the Defendant in this cause.
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David 1, Pomerantz, Esg.
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Reginald . Trubey, Jr., Esq.
Mevers, Hentemann, Schneider & Rea
2500 Superior Building
Cleveland, Ohio 44114

on behalf of the Defendant.
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Mr. Ancdrews, Videotape Technician.
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DR. DENNIS B. BROOKS, of lawful age,

called by the Defendant for the purpose of
direct examination, as provided by the Ohio
Rules of Civil Procedure, having been first
duly sworn, as hereinafter certified,
deposed and said as follows:

DIRECT EXAMIXATION OF DR. DENNIS 3. BROOKS

Doctor, for the record, would you please state your
complete name for the record, sir?

Dennis aruce Brooks.

Doctor, are you a duly licensed physician and
surgeon in the State of Ohio?

And when did you obtain that license, doctor?

Do you maintain an office In this city?

And how long have you been practicing your

Since returning to Cleveland in 1971. Eighteen

BY MR. TRUBEY:
Q
A
Q
A Yes.
Q
A 1963.
Q
A 1 do.
Q
specialty?
A
years.
e

Doctor, for the ladies and gentlemen of the jury,

would you please explain the history of your

medical training?
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ltraining was an orthopedic surgery resident also

Yes. I graduated from Western Reserve University
School of Medicine in 1963.

I then served as a rotating intern at the
Mte. Sinai Hospital of Cleveland for one year and
then a general. surgery residence for the second
year at Mt. Sinai Hospital.

My third and fourth years of postgraduate

at Mt. Sinai.

During my fifth year I was a research

childrens' orthopedics at the Indiana University

Medical Center.

Orthopedic surgery is that branch of medicine

that deals with the musculoskeletal system. That
is to say, as an orthopedic surgeon, 1 treat
patients who have preblems with their bones, joints,
the soft tissues that cover those areas, the muscleg
ligaments, and tendons, as well as treating

patients who have problems with their spine and

its contents., the intervertebral disks and the
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nerve roots.

As an orthopedic surgeon I treat a variety
of problems. There are those that are present at
birth and they are referred to as congenital.

There are the problems that arise during
the growing years. They are referred to as
developmental.

There are the injuries that arise from
vehicular accidents, sports related activities,
work related activities, and those are referred
to as traumatic.

And the last large category are the
problems that arise as we all grow older and they
are referred to as degenerative.

As an orthopedic surgeon, 1 treat patients
both with surgery and without surgery depending on
their condition.

Doctor, how long have you been engaged as an

orthopedic surgeon?

Well, as 1 mentioned, I completed my formal

training in 1969, I was then in the United

States Air Force for two years where | practiced

as an orthopedic surgeon, so this i1s going to mark
twentieth anniversary.

Okay. Doctor, are you on the staff of any hospital
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Oor hospitals in the Cleveland area?
Yes.
At which hospitals are those, doctor?
Mt. ,Sinai Medical Center of Cleveland; Meridia
Suburban Hospital and Meridia Hillcrest Hospital.
Do you teach at any of the rnedical schools in
northeast Ohio?
Yes, | am an assistant clinical professor of
orthopedic surgery at the Case Western Reserve
University School of Medicine.

I also am on the teaching faculty at the
Mt. Sinai Medical Center, and I’m on the teaching
faculty of the biomechanics laboratory of Case
Western Reserve University.
Doctor, do you belong to any professional
societies?
1 do.
Would you please relate a few of these to the
ladies and gentlemen of the jury, please.
I’ma member of the American Academy of Ortho-
pedic Surgeons: the International Society of
Orthopedics and Traumatology; the Orthopedic
Research Society; Clinical Orthopedic Society and
the state and local orthopedic and medical

societies.
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Doctor, are you Board certified?

Yas.

Aanéd what does Board certification mean, doctor?
3coard certification means that an individual has
acquired the knowledge, the technical skill and
the general expertise to practive the specialty,
in this case, orthopedic surgery.

Do you have to take examinations over and above
the examinations of medical school to pass and
become Board certified?

Yes.

Is this certification by the American Board of
Orthopedic Surgeons something over and above your
license to practice medicine?

Yes, It IS,

Doctor, when were you 3card certified as a

Diplomate in the Board of Orthopedic Surgery?

I became Board certified in 1971.

in the various medical and/or surgical journals?

And could you relate a few of these for the ladies

and gentlemen of the jury? |
Yes. 1 have published articles that have dealt Wit

bone grafting in orthopedic surgery; the biomechanils
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of injuries: congenital dislocation of the knee
biomechanics of torsional fractures, and papers
about the devices for the treatment of hip and
wrist fractures.

Okay. Doctor, as far as giving an examination
for someone who wanted to become Board certified
Iin orthopedic surgery, 1 take it there are people
who make up questions in this field?

Yes.

Doctor, do you have any relationship with the
doctors who comprise these examinations for
medical students in this community?

I don't think that is the question that you wanted
to ask.

Okay. Do you have any relationship with the
Board of Orthopedic Surgeons as far as the
examination of doctors?

Yes, And I am an examiner for the American

Board of Orthopedic Surgery. We don't give the
examination to medical students, and that was the
problem 1 had with your question.

Okay.

You have to complete your residency training
program. You have to practice only orthopedics

in one location for one year before you are even
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eligible to take the 3ocards.

I see,

portion of the Boards.,

Okay. Doctor, on ny request did you have an
occasion to examine the Plaintiff In this case?

I did examine the Plaintiff in this case at, 1
think, the request of one of your associates.

Mr. Brunn?

Yes.

And when was that?

I believe that was on November 2lst, 1988.
Doctor, do you remember at this time the details
of your examination?

Not independently, no.

Okay. ©Did you keep a record of that examination?
Yes.

Would that record refresh your recollection today
as far as testifying?

Yes.

Doctor, would you please refresh your recollection
by using that record or report, if you would?
Thank you.

Okay. Now, again, doctor, for the ladies and

gentlemen of the jury, when did you see the
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Plaintiff in this matter?

On November 2lst, 1988.

Did the Plaintiff give you a history?

Yes.

And what 1s the relevancy or importance of a history
as far as you are concerned?

A history is the beginning of the diagnostic
process. A history is a recitation of a certain
set of facts by a patient. In a situation such as
this, 1t would begin with the incident that Miss
Hinkle believed was the onset of her problem or her
symptoms.

A history will include any treatment she had
in the interval between her accident and the time
I examined her.

The second part of the history would deal
with her complaints or her symptoms at the time
of my examination,

And the third part of the history would be
her past medical history, that 1s, her condition
prior to the accident.

Okay. So you are seeing Miss Hinkle sometime after
the accident actually happened?

I saw her sometime after the accident happened, that

correct,

11
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And you were trying to do an evaluation at that
time, not treating her?

That's right, I was not a treating physician.
Would yecu relate to the ladies and gentlemen of
the jury what the history was as given by Miss

Hinkle to you?

Yes. She told me that she was injured on May
2nd.

She indicated that she was sitting as a
front passenger in an automobile which was stopped
when it was struck Ffrom behind.

She told me that she was wearing seat belts
at the time of the accident, and she recalled that,
the seat broke and that she went backwards.

Following the accident she was aware of

pain in her neck and low back.

with what she referred to as a neck brace.

She told me that sometime after the accident
she came under the care of Dr. Yosowitz.

She was treated with medication and referred
to physical therapy where she received, as she

indicated, heating pads, exercises, learned how

to sit and walk certain ways.

11
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She told ne that she attended physical
therapy quite often, at least two times a week
for a periocd of time which she did not remember.

She told me that she was reexamined by
Dr. Zosowitz approximately once a month.

She was uncertain as to xhen she was last
examined by Dr. Zosowitz but thought it was in the
early part of 1988.

She also told me that she had been treated

in the emergency room of Mt. Sinai Medical Center
on two occasions, once while she was under Dr.
{osowitz' care and once after that time.

She was treated for symptoms or' low back
pain, but was not admitted to the hospital.

She told me that she nad not been examined
or treated by other physicians nor had she Seen
hospitalized since her accident.

I then inquired as to ner symptoms at the
time of my examination In November of 1988 and she
indicated that her low back was synptomatic, as
she put 1t, quite often.

She experienced what she referred to as
a hard pain In her back which radiated intuv the
lateral aspect of her right thigh and into her

calf.

L2
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She told me that she developed radiation
mainly when the weather is bad

She also experienced numbness in the
anterior aspect of her ricjht shin with weather
changes.

When she did, as she put it, too much
walking, seven to eight hours a day, her symptoms
were increased.

She was unable to bend as she put iIt, too

far down.

She told me that coughing, sneezing and

bowel movements did not produce leg radiation --
Doctor, if I could just interrupt you, just right
there, what is the significance of someone not
having coughing or pain on coughing, sneezing and
bowel movements as far as leg radiation is
concerned?
When an individ al coughs, sneezes or moves his
or her bowels, they increase their intraabdominal
pressure and they also increase intraspinal pressure
And we are talking about a .potential problem
within the spine.

If an individual has a problem in the
spine, such as a herniated disk, Tfor example, which

IS causing pressure on a nerve root by coughing,
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sneezing or moving their bowels, they will
experience pain radiating down their legs because
with those maneuvers they have increased
intraspinal pressure. They are putting more
pressure in that area causing nore compression

on the nerve. TIt's a symptom that | inquire

about when someone talks about leg radiation to

see if INn fact they may have a herniated disk. She
had no leg radiation with coughing, sneezing or bowe
movements.

Thank you very much, doctor.

Would you continue with your examination
findings?
fes. She alsc told me chat she experienced neck
pain before or after my back bothers me.

She noted that it was hard, as she put 1t,
to bend my head.

At tines she felt like someone 1S choking
me. She told me that her neck pain radiated
down her back. She had no arm radiation or arm
pain.

Again, excuse ne, doctor, if 1 could just
interrupt, what is the significance as far as a
history is concerned when she has these neck

problems and she doesn't have any pain radiating

Lu
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motion, et cetera, if you would, please, as you
just discussed?
Flexion is moving your head forward.
Full range of flexion would be the ability
to touch your chin to your chest.
Extension 1s moving your head backward.
Lateral rotation 1s to one side Oor the other
and lateral bending is tipping your head from
side 10O side.
What is the significance of having a full range of

motion for these various tests that you just talked

about?

Those are normal findings.

Okay. Thank you. Would you please continue
with your examination, doctor?

Yes. I performed a neurologic examination of the
upper extremities and noted that it was normal in
that she had normal deep tendon reflexes, motor
power and sensory perception.

And what i1s the significance of the finding of
these tests, doctor.?

Again, those are normal findings, There is nothing
to indicate that she has any abnormality in her
cervical spine that 1s causing nerve root

compression to be reflected by an abnormality in
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the neurological examination of her upper
extremities, or there is nothing to indicate
that there is anything wrong with her peripheral
nerveus system.

Okay. So what we are really talking about here
Is the peripheral nervous system, the nerve roots
corning off the spine, the spinal cord and the
peripheral nervous system?

Yes.

Thank you. Would you continue on please, doctor?
I examined her low back, her lumbosacral spine,
and noted that she had normal lumbar lordosis
without evidence of perispinal spasm.

There were no areas of localized. tenderness
with palpation c¢f the lumbosacral spine, sacroiliac
joints or sciatic notches.

Forward flexion was restricted such that
her fingertips reached the mid tibias.

Extension was performed completely-.

There was approximately 50 percent of
lateral bending bil_qterally.

She indicated that lateral bending was
uncomfortable.

Heel walking and toe walking were performed

without evidence of weakness Or pain.

L8
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The 3urns test was considerably positive
in that she complained of low Sack pain when she
sat back on to her heels.

I continued the examination and noted that
sitting, straight leg raising could be accomplished
to the horizontal bilaterally.

The tripod sign was negative.

Supine straight leg raising was restricted
to 45 degrees bilaterally and accompanied by low
back pain,

The Lasegue's maneuver was negative.

Simultaneous hip and knee flexion increased
the low back pain bilaterally,

Further neurologic examination of the lower
extremities revealed symmetrically active
pattelar tendon reflexes, symmetrically depressed
Achilles tendon reflexes, a giving way type of
weakness of each extensor hallucis longus, and
decreased perception of pinprick in the right leg
in a non-anatomic pattern.

And- that concluded the physical examination,
All right. Doctor, did you have occasion to take
any x-rays or have anyone take any Xx-rays of Miss
Hinkla?

Yes, I did.

119
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Were these X-rays taken at your request?
They were.
Do you have these x-rays today, doctor?
Yes.
MR. TRUBEY: Could we go
off the record, please?
(Temporarily off the record.)
MR. ANDREWS: On the record.
Doctor, 1 believe that you have just testified that
you had some x-rays taken of Miss Hinkle's cervical
and lumbar spine, and would. you please for the
ladies and gentlemen of the jury review your
findings as far as the x-rays that you had taken
on the date of your examination of the cervical
and lumbar spine, please?
Yes. This is a radiograph of the cervical spine
that was taken of Miss Hinkle on November 21lst,
1988.
It"s what is referred to as a lateral view.
It's as though you are looking at her neck from
the side. You can see her chin and her skull and
her neck.
And this radiograph shows that the
cervical spine, as do the other radiographs, 1is

normal. There is no evidence of fracture. There
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is no =vidence of dislocation.
There 1S no narrowing of the disk spaces.
There is no spurring so that 1s normal.
What would be the significance of having narrowing
of a disk space cr spurring?
That is an abnormal condition, so the significance
can be one of a number of things. | mean, it could
be part of the degenerative process.
It could be related to trauma, It could be
a congenital abnormality. You don't take one thing
in isolation, you nave to relate 1t to everything
else trat you know about the patient.
So there is no abncrmal findings as far as your
review of the cervical spine of Miss Einkle at
%nedate of your ezxamination?
That's correct.
Doctor, did you have an occasion to have X-rays
taken of MISS Hinkle's lumbar spine?
Ies. And this, which is marked Defendant's Exhibit
B, is a lateral view of her lumbar spine, again
looking at her from the side with her buttocks
back here and her abdomen here, and her lower

ribs here, and this IS her lumbar spine.

This radiograph demonstrates that there

is no evidence of fracture and there 1S no evidence
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of dislocation.

There is &isk space narrowing at the L3,

S| interspace. The lumbar vertebrae are numbered.
There are five in number, so this is Ffive, four,
tnree, two, one. Here is the first lumbar
vertebra and this is the sacrum.

Now, I think that you can appreciate the
fact that if you l1cok here, the space between this
vertebra and this vertebra is less than it is here
and there, so there is disk space narrowing.

In addition to that there Is a condition
which is called spondylolisthesis. That is a
condition where the majority of the lumbar spine
slides forward on the remaining portion of the spine
And if I were to draw 2 line along the Sack of the
spine right here, ¢f L5 and draw a line 1In the
back of S1, 1 think you can see that L5 is forward
of S1. That condition is called spondylolisthesis,
It is as a result of a defect, a developmental
defect, not-a traumatic defeat. It is not sonethinf
that occurs after a single isolated event.

That defect In the parsintraarticularis,
which 1s an area that | can't demonstrate because
Miss Hinkle would not allow all of the usual views

to be taken.

22
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MR. POMERANTZ : I move to
strike the latter part of that answer.
What do you mean by that, doctor, she d4id not allow
you the examinations as far as x-rays are concerned?
MR. POMERANTZ: Objection.
The standard set of radiographs include an A?
of the pelvis, an AP of the lumbar spine, a
lateral such as this, cone-écwn which we also
have which is an area that focuses on that in
both obliques.

Now, this is what | ordered. And while the
radiographs were being obtained next door at the
radiologist's office, the technician informed me
that although Miss Hinkle allowed them to take
this lateral view, she wouldn't allow them to take
the obliques where she is essentially in the same
position, turned slightly, because it was
apparently too painful and so the technician couldn’
get those two views.

But she was in the position already to take those
films?

MR. POMERANTZ : Objection.
Yes.
Doctor, have you had occasion to review Miss

Hinkle"s CT scan of August 25th, 19872

+




10

11

12

13

1

16

17

18

23

24

25

.
Yes.

MR. TRUSEY: Could we go
off the record-

MR. ANDREWS: Off the
record.

(Temporarily off the record.)

MR. ANDREWS: On the record.

Doctor, would you please explain for the ladies
and gentlemen of the jury your findings and the
review of Miss Hinkle's CAT scan, her cervical
and lumbar sprain of August 25th, 198772

Yes, When 1 reviewed the caT scan of her
cervical spine, 1 agreed with the radiologist that
it diéd not demonstrate a herniated &isk; that it
did demonstrate a small degree of bulging of the
annulus fibrosis, The annulus fibrosis, in case
you might ask --

I think 1 would. ”
== 1s the covering aroundothe disk. So a bulging
annulus 1s not an abnornality.

Would you say this— iswithin normal limits?

Yes.

Okay. And how about of the lumbar spine, doctor?
I reviewed the lumbar spine and 1 did not agree

with the radiologist's interpretation of the lumbar
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spine.

Let me just refresh my memory as to just

exactly what he said and then I will try to
explain why I didn't agree with what he said.

Okay. The radiologist indicated that there
was a, and. i quote, "Moderate bulging of the L5, sl

disk annulus slightly indenting the adjacent

fecal sac, The presence of an associated focal
herniation of L5, sl disk centrally could not be
excluded, i1mage No. 25.

Okay. i did not believe that this film
demonstrates any degree of bulging of the disk,
nor does it demonstrate an indentation of the

fecal sac or a focal herniation.

Can we go over that, doctor, as Tar as your
interpretation 1s concerned?

Yes, Now, I have on the board here that portion
of the CT scan that includes images 19 through 27.
Image No. 22 which is marked up in the corner

Is marked L5. So this is the L5 vertebral body.
This 1s the L5 vertebral body, 23 is tha L5 vertebr3®
body, as is 24, 25, 26 ana~to some degree 27,
are images taken through the vertebral body and

through the disk that is between the fifth lumbar

vertebra and the first sacral vertebra,

25
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The L5 is forward on the SI. And this
little area of decreased density, or something
that appears lighter, represents the disk but
that is exactly in line with the back of the
sacrum. So that although it appears S 2e behind
LS vertebral body, it's only because the LS
vertebral body has moved forward rather than
the disk moving backwards.

Now, what does all that mean? well, let's
go back again to image No. 25 and in the center of
that image is a circular structure which is the
dura, and the dura contains the nerve roots. And
the nerve roots are those structures that go out
Into the peripheral nervous system that we talked
about earlier.

In addition, right above the dura, there
are two things which, with a little imagination,
you could picture as two ears. Here Is the face
and there are the two ears, and those are the nerve
roots that have just left the dura.

Now, if this were a real bulge and if it

were of any clinical significance, it would be

pressing on those nerve roots. It would be
displacing them. It would be pushing them out of
the way.
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ané In addition to doing that the patient
would have symptoms that would correspond with
that kind of pressure.

So to summarize that lengthy explanation,
I believe the radiologist's interpretation was
incorrect, that what he referred to was a bulging
disk is not a bulging disk, it's an artifact of
the procedure.
What do you mean by an artifact, doctor?
|'m sorry to interrupt you.
That's all right. I oftentimes use words that are
very clear to me but prabably to no one else.

Let's take a look at this array which begins
with Ne. 28, extends through No. 34 and then is
marked zero zero and zero zero.

|'m going to rotate 1t 30 degrees so again
you can see a lateral view of the lumbar spine,
And on the lateral view of the lumbar spine are
a number of lines and those represent the plane
of the x-ray beam, and at the LS, sl interspace,
and you can identify No. 25 right here which is
that image that we were looking at earlier, the
x-ray beam is not tangent to the disk space but
it intersects it at a 45 degree angle. So if you

pretend that your line of sight is the same line

28
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a5 the X-ray beam, It"s as though you were standing
in front of the patient and looking, okay, your
line OofF sight would go through the vertebral body
and then pick up part of the disk, and when you
lag a three dimensicnal object into one plane,

one dimension, 1t would zppear that the disk was
sitting behind the vertebral body, but it's not
because it's your line of sight, or to put it
differently, if the x-ray beam had been angled
such that it was tangent with the disk space, it
would go right through the disk and there would be

no protrusion, so that's what | mean is that it was

an artifact of the procedure. In essence, there
IS no bulge, there is nc focal herniation. What

we are seeing IS 2 csnsequence of two things, the

patient's spondylolisthesis, and the way that the

X-rzys or the CAT scan was taken.
Ckay, and tnis spondylolisthesis, this is something

that has been with Miss Hinkle all of her life?

. [MR. POHMIRANTZ: Objection.
Nc, spondylolisthesis is not a congenitzl conditicn,
it is a developmental ccndition.

What do you mean by that, doctor, developmental?
3

It's a condition that becomes apparent as one is

growing. The condition probably began to develop

29
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records. In particular there is no indication
of any complaints referrabie to her low back.

There were no radiographs or x-rays
obtained of her low Sack, and in addition to that,
when she was examined by Zr. Yosowitz, some £iwve
days after the accident, although he made a diagnosi
referrable to her neck and low back, he did not
obtain radiographs of those areas either.

MR. POMERANTZ : Motion to

strike as non-responsive to the question.
Doctor, based upon the history as given to you
by Miss Hinkle and. based upon the examination
that you conciucted, based. on the review of the
radiographs an2 the CT scan, do you have an opinion
with a reasonable ciegree of nedical certainty as
to whether or not there is any objective findings
that you found on the date of your examination
to support Miss Hinkle’s present day complaints?
Yes, 1 have an opinion.
Could I have that opinion and the basis for that
opinion, doctor?
Yes. My opinion i1s that there were no objective
findings on physical examination to support her

complaints.

The basis fTor that opinion is the history
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which 1 took which gave her complaints.
The physical examination which 1 performed,

which did not show any objective findings in

was no anatomic basis.

Okay. Thank you, doctor. Doctor, one last question|

Again, based upon your examination, and based
upon the history as given to you by Miss Hinkle,
and again based upon the review of the records
and the radiograph reports and +£hne CAT scan, do
you have an opinion within a reasonabie degree
of medical certainty as to whether or not Miss
Hinkle has a herniated disk in the cervical

and/or lumbar spine?

for that opinion?
Yes. My opinion is that she does not have a
herniated disk in the cervical spine or the lumbar
spine.

The basis for that opinion is the history
which 1 received in which she gave no indication
of any symptoms that are consistent with a herniated
disk in the cervical spine; the examination which

I performed which did not contain any findings

132
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Kimberly Hinkle in this case. As you know I now
have a chance to ask you questions.

So that the jury will understand your role
in this case, would you .tell me when you first saw
Miss Hinkle?

On November 21st, 1988.

You had never examined. her before that date, is
that correct?

Yes.

And you have not seen her since that date, have
you?

No.

So, doctor, you have only examined Miss Hinkle one
tine ever, i1s that correct?

Yes.

Doctcr, you were h red by Mr. Trubey®s law Ffirn
to conduct that single examination of Miss
Hinkle, would that be a fair statement?

Yes, I was asked by their law Firm to do that,
And the purpose of that examination was not to
provide treatment to Miss Hinkle, was 1t?
That"s correct.

The purpose of that examination was to write a

report to Mr. Trubey's office regarding your

findings, correct?

34
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/.a
That is incorrect. If Miss Hinkle nad a condition
that required medical treatment, | would have so
noted 1t En my report so she could have received
the treatment iIf necessary.
Q But thet treatzient wculd not have 'seen from ycu?
A That iIs correct.
Q Zou have zlso reviewed records regzrdlng Iiss
Hinkle, is that correct?
A fes.
Q And you also wrote a report regzrding your opinions?
A It should be ocvious zy now
Q Ifou provided a copy c¢f that report to Mr. Trubey?
A Tes.
Q You did not send me a ccpy of that report?
MR, TRUZEZ: Objection.
A coty was sent to you by myself and/or
Mr. Zrunn.

THZ WITNESS: It is not my
place to send you a copy. ZYou are perfectly
aware Oof that.

Q All right. So, then, the answer IS no?
A Then the answer is nc.
Q And, of course, doctor, you charge for your time

in reviewing records, conducting what 1 call

defense medical examination or an independent

136




LE:

31 cuot3dafqo TXFENEL ‘UM
*§8%
lIOBXIICD 3'YI ST ‘ODTIIJO §,4A8QnII °*IW ©3 3JusSs
nof 3eys 3xodesx Teotpeu 2H6ed 8axyz v 830ImM nok puy
*Q0BWRIEIE ITOI © 8ag PICTOM 3eyg
¢IMOY um JO pOOUXOoE@yubrtau
ay3 Up ®BISYUMAWOs X003 367 3O IS@WsMON UT STNUTIX
BSTW JO UOT3ITUTWEXSd dY3z pue AIO3ISTY °9Y3l Jo buryes
ay3 eyl JIUSWS3IBIE ITeI ' °g 3T pInNOM  *3ybra IV
AIeSEBDBU SO CSWTIIF YoMW SC 8XTI T DU
UOT3IBUTWEXS 8387dWOD ® ©p I *3®SI3 I 3Byl sjusTaed
o2ya HuTmsTASI DPUR DHUTUTWEXS UT BWI3 pIBDPUEIS
ou ST @I9Yy3 BT 380l ‘BWTl PIPPURIS OU ST 2ISBYL

*uot3oalqgo PRIENEL YW
JUCTleUTWEX® TROTpaW juspusdspul ue Burpaebsax sbutyz
®s2y3 Op O3 nOX @xe3 3T s20p HuOl MOy ' [CISuUsd urT
*3PY3} JO UOTZIDOTTCO8I OU aa®RY T
¢®oTIFO §,Aaqnay
*IW O> 330dsx © B3TXM (QUC TOTICUTWEX® BYI JIDMPLOD
"spamoeax sya mETmMe®I 03 MOL IOI JINT3 3T PTP HuoTg
™oy "®ses sTYl OT -- O3 nOB X037 8O3 3T PIMOM
sWT3 yonw moy ‘gOf ybHnoOxoysz ® Og O3 I°2pPIO OF
*3I08IXCD ST 3IPYL
1300 nOA Op “85T330 s,4smgnal *In

©3 3J0d®x ® HUTITIM UT pUP UOTIPUTWEXD® TEedTIpsSW

81

-

t~

n
-

Y



(]

10

11

12

13

14

16

17

18

19

23

24

25

?n

IS four pages.
Four pages.

Would you say that the writing of that
report took == the actual writing of the report
itself took a half an hour or more than half an
hour or less than half an hour?

Well, I had to dictate this. i would say that
dictating of the report, which included the
history and physical examination, probably took

an hour.

All right. ané then in addition, before examining
Miss Hinkle, you reviewed some records regarding
her?

That is incorrect. I don't review the records
until after i examine Xiss Hinkle.

All right. Anéd that took additional time, correct?
That is correct.

AIl right. Would you say that that took an
additional half hour?

I"m sorry. _ When we talked about the report, I
included in that hour the review of the records
and the report.

All right. So roughly speaking the examination
of Miss Hinkle, the reviewing of the records and

the conducting of the exam and the writing of the
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actually conductea 277 defense medical examinations
in the year 1988, would you agree with that figure?
I would not agree with that figure and I would ask
you how you could possibly represent that.

All right, doctor. I have before me a copy of

your calendar for the year 1988 beginning with
Monday, January 4th, the first business day of

that year.

MR. TRUBEY: Objection as
far as the calendar of Dr. Srooks is
concerned. That contains patient-doctor
relationship. I would ask that any question
as far as Dr. 3rocoks'’ calendar is concerned
be stricken frocm the record and that cocunsel
be sanczioned as far as using that calendar.

MR, POMERANTZ: All right, your
objection is noted and we can deem that a
continuing objection.

TRE WITUESS: I would like
to make a statement for the record, and the

statement for the record is that Mr.

Pomerantz -- the manner in which Mr.
Pomerantz obtainecl that record 1s highly
guestionable.

That record was released on the

i1



r—

(3]

10

11

18

19

BY MR.

DOctOr:»

subpoena in a particular case.

The subvocena and variocus motions
that were filed after that subpoena
indioatsd that the reoOr® wOul® bo used only
in that case.

There is presently a motion in the
Court of Common Pleas to recover all
previous copies* an® I believe that is not
in your best interests to be using that
becaucse I belisoe that that ie a violatdom
of physician~patient privilege as well as
a oiolwticn o< patient privaoy' an® that youw
may well be acting ocutside the confines
of the Court's order.

MR. POMERANTZ: Motion to
strike that commentary by the doctor.

cOmtinuing —-

It waen't a o entary" it wats an oxplznatiOnr® sir-

MR. POMERANTZ: Okay. Motion

to mwnwwm that as well.

POMERANTZ:

a

Now,

doctor, as I was saying in my previous

question, I have before me the calendar which

purports to be, and I b=lieve tO be your calen®ar

for the year of 1988 beginning with Monday, January

42
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there an appointment there scheduled at 1:30 for
Cynthia Likes?

No, sir, there is not.

All right. Let ne see that. I"m sorry. 9:00.
Yes, Cynthia Likes at 9:00.

And next to that there i1s also the letters rref"
which means referred, 1s that correct?

Yes, | see the referred.

And next to that 1s the word Stouffers, 1S that
correct?

Very possibly. There's a lot of things on there
but I believe that that is Stouffers.

So wouléd it »e fair to say that on that date you
evaluated Cynthia Likes at the request of her
employer regarding an employment matter?

It is certainly possible. I have no recollection
of that, but that would. possibly be an evaluation
on behalf of Stouffers, although there is another
name after that here but --

Which 1 believe 1s an attorney for Stouffers, is
that correct?

I don't know. I believe that Is not correct.

But in order to try to answer your question, |
would believe that that would be an examination

that I did on behalf of Stouffers for the purpose
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of determining somebody"s employability, totally
unrelated to what we are talking about today.
Well, doctor, you have no independent recollection
of that examination, is that correct?
That's correct.
So it's also possible that that was a defense or
independent evaluation for the purposes of a
Workers' Compensation claim, is that correct?
MR. TRUBEY: Objection.

I move that that be stricken.
In terms of her employability. Okay?
Okay. Now, doctor, on Sunday, January loth, am
Il correct that you had an appointment to examine,
I believe it's a Mr., Calvin 3urgess?
Do you really think that 1 work on Sunday and came
into tne office and examined people?
Doctor, you have already testified that you keep
an appointment book to keep track of your
appointments ==
That®"s right.
== so when you have an appointnent written in on
Sunday, I can only assume that you came in on a
Sunday.

Is it possible that you made a wrong assumption?

I mean, is it possible that perhaps if this page =--

i
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well, 1 don't need to explain. I'11 tell you under
oath that I did not examine this man on January
loth, 1988, on a Sunday.

Can you tell me when you did examine him?

If you give me the rest of the appointment books,
111 try to explain to you why that occurred.

I mean, 1 have a ==

But you do agree that in 1988 you examined a Mr.
Calvin Burgess?

Well, you know, you're really funny. You know,

you don't let me answer a question, or when I den't
give you your answer, you see, you go on to another
guestion. Why don't you give me the pages for the
couple of days before and the couple of days after
and 1'11 give you a logical explanation of why his
name appeared on that date,

Doctor, I'm not concerned with the exact date that
you examined this patient.

Isn't that interesting that you are not concerned

with that.

MR. POMERANTZ: Motion to strike

Doctor, please, I know that this IS maybe

embarrassing for you --

It is not the slightest Sit embarrassing sir. |

think i¥ anybody should be embarrassed, it should bg

50



(3]

23

24

25

you who doesn't have the courage to discuss the
medical issues and has to go through all of this
nonsense.
Doctor, we are here to ascertain what your
Iinterest or Sias in this case may be.
I have no bias in this case. | was asked to examine
this lady medically.

If you want to discuss medicine, 1 will be
happy to do so. 1 don't believe that you have
the courage to do that.
Doctor, you have not answerecl my question.

Did you examine a Mr. Calvin Burgess in your
office in 1988>?
I have no independent recollection. If Mr. Calvin

Burgess®™ name was not crossed cut, then I suspect

Carolyn Cappel?

If that's the name that was on there, then that is
correct.

AIl right. Now --

So we have ¢ o+« two now.

On Monday, January the Ilth, 1988, did you examine,
and 1 have same problems reading the handwriting,

but it looks like an Alan Slezak or Slecoke, at the

e e e et oo " S
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defense medical examinations. Jut there 1s
no reason to make the doctor go through his
calendar because there 1s going to be a
very great problem with that I think in the
final analysis. 3ut 1 am not a judge and
I’m not an Appellate Judge. 3ut there is
no reason to do that. That can become part
of the record. I have no problem with that.
l’m not going to have Dr. Brooks sit here
for the next three hours going page by page
through his calendar. ¥Now, I f you want to

make that part of the record, that’s fine,

I have no problen with that.

MR. POMERANTZ : Okay. Let’s
do that then.

MR. TRUBEY: That 1s

ridiculous.

MR. POMERANTZ : I understand
what your statement to be is, that you’re
going to stipulate for the record that this
IS admissible into evidence and that 1 can
enter this as an exhibit for the Plaintiff.
Anything less than that and we are going to

go through this page by page. 0kay?

MR. TRUBEY: Introduce it for

53
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what purpose?

MR. POMERANTZ: I'm going to
introduce it because it is relevant. 1t
shows interest and it shows bias. And | wil
say that as to any other appointments, other
than defense or independent medical
evaluations, we can block out the names of
the persons to protect the doctor-patient
privilege if you or the doctor so desires
because that 1s privileged. However, any
references to defense medicals is not
privileged, and ==

MR. TRUBEY: I have no
problem with that. You can introduce what.
you have right there, Okay. You are not

crossing out any names?

MR. POMERANTZ: Oh, no.
MR. TRUBEY: Would that be
okay?
THE WITNESS: Well, you're

the attorney.

MR. TRUSEY: Well, 1 think
what 1 would want == no, 1 will take that
back. To protect the doctor-patient

privilege and privacy, T will.

54
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MR. POMERANTZ: well, let me

do it this way. You can certainly keep

in there that he Sad appointments at 1:00

on such and such date to examine a person
for treatment and you can block out the

name of that treatment so it will not be in
there for that purpose, is that fair enough?

THE WITNESS: Not block out

the treatment, block out the patient.

MR. POMERANTZ: Exactly. The
fact that there was treatment will stay on
there.

MR. TRUBEY: Do you have any

objections with that as far as that goes?
THZ WITNESS : I don't have an:
objection if you Slock out the names -- well,
if you block out the names of all of those
people whom you do not consider to be
independent medical examinees, defense
medical examinees, In other words, all of

the people'who are patients should be blocked

out.

MR. POMERANTZ: Okay.

THE WITNESS: And on the

other hand, if you don"t block it out --

35
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MR. TRUBEY: ckay. Would

you agree with that? So you and 1 can go
over this, 1 nean, as far as patients that
have Seen treated by br. Brooks, you and 1
can cross that out, correct?

ICIR. POMERAXTZ - Their names.

MR. TRUBEY: I want to
protect the doctor-patient privilege as far
as Dr. Srooks is concerned.

MR. POMERANTZ: I have no

objection to that.

MR. TRUBEY: We can do that,
THE WITNESS : I am just the
witness. I have no control over anything.

Can we go back on the record?
MR. POMERANTZ : Well, part of
this agreement is to give me the parge back

SO ~--

THE: WITNESS: Well, then,

keep it off the videotape record, but on
this record, okay?

I'm holding in my hand a page marked
January 11, Monday, and right below the mark
10:00, there §S an arrow pointing to the left

Now, if you put the appointment books

56



10

11

12

13

14

16

17

18

19

21

22

23

24

25

=Y

together, the day that generally ccmes
before Honday is Sunday, and you will.
see that the appointment at 10:00 was
cancelled on that day and the page
preceding that had the notation of
Carolyn Cappel.
MR. ANDREWS: On the record,
BY MR. POMERANTZ:
| Now, doctor, you have disagreed with my count of
|
| 277 defense or independent medical examinations
&l for the year of 1988 --
MR. TRUBEY: I think actually

what you said was 285.

MR, POMERANTZ: No, my count
was 277, 277 defense medical. examinations

in the year 1988.

Would you agree that you conducted numerous defense

57

medical examinations in the year 19883

I would only agree with you, sir, that a small
proportion of my practice dealt with defense
medicals in matters such as this. And 1 would
point out to you, such as I mentioned earlier,
that on the average | examine three patients

a week on behalf of the defense in a personal. injury

or malpractice matter.
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And 1 would like to finish that.

And |1 see more than one patient a day.
You probably can tell me Sow many patients 1 saw
in 1988. I didn't keep track. 3ut 1 would suspect
that it is about 10 to 15 percent of what 1 do.
Doctor, would you agree with me that the number of
defense medical examinations that you did in that
year numbers in the hundreds, 1S that correct?
I would say it is more than a hundred and it was
less than 200.
Now, doctor, would you say that you did a thorough
job 1n each one of those defense medical
examinations?
I do a thorough job in evervthing +that I do.
All right. So it would be fair to say that in
reviewing the records, conducting examinations and
writing reports, you spent roughly two hours on
each one of those, would that be correct?
That wouldn't be correct, sir. Some of them
obviously take much longer than others do. Some
of them take much less. ~No, I can't calculate that,
Okay. Can you give us an estimate? I know there

are a lot of them, but can you give us an estimate

as to what the average amount of time you spent per

S8
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defense rnedical examination was?
I cannot.
Now, of course, you charge for your time on all
those defense medicals at your normal rate,
correct?
Yes.

MR. TRUBZY: SO does a

treating physician.
MR. POMERANTZ: Motion to.
strike.

Now, doctor, 19388 was not the FiIrst year in which
you performed defense medical examinations was it?
That's correct.
Doctor, based on your testimony in a previous case,
iIt"s my understanding that for the years 1984,
1985, 1986 and 1987 you conservatively conducted
150 to 200 defense medicals a year, would that
be accurate?
That's inaccurate, sir. 1 would also like to
know what case you are referring to.
Doctor, do you recall being deposed for the
purposes of testimony at trial on Thursday,
April 10, 1986 in the case of James L. McKXnight
versus David A Smith?

I don't recall but since, you know? of the
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thousands of depositions that I have given, the
poor plaintiff's bar can only find one, it's

made very easy for me to have a copy of the

same depositions so at least we'll read the same
pages.

So, doctor, you aédmit that you have done thousands
of depositions?

Of course I haven't done them. I"m using the same
degree of hyperbole that you are using, the same
degree of exaggeration that you are using. Okay?
Doctor, do you have a copy of that deposition

with you?

I have a copy of that deposition with me

Okay. Fair enough. Let ne == do you remember ==
No, | don't- remember being deposed on April 10,
1986. You know, |I'm a busy orthopedic surgeon,
I've done a couple of things in terms of
orthopedic surgery between then ané now, three
and a half years later.

All right. Doctor, I would refer you to Pages

54 and 55 of that deposition since you have a copy.

And would it be correct that in that deposition
you testified on behalf of a defendant against

an injured mersorn similaxr o what ycu

are doing in this case?

180
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Yes.
All right. Doctor, ¢cn the last line, line 25 of
Page 54, am | correct that a question was posed
to you by the plaintiff's attorney, Mr. Paris,
"At least, doctor, between yourself and 1 we can
agree that you do between three and four defense
medical examinations a week?"

Answer: "Yes."

Was that the answer you gave?
That's the answer 1 gave in 1986.
All right. And. there was a question, the following
guestion was: "Okay, that would be somewhere
shy of about 200 a year taking into consideration
that you take some time off from your practice?"

And your answer was: "It woulc! be closer

to 150 than 1t would be to 200."

1]

That's what I said two hours ago.

And you also, am 1 correct, that you perforned
defense medicals prior to 1984 as well?

Yes. I also treated patients before 1984.

Doctor, 1 understand that. Doctor, in addition

to the defense medical examinations that you

actually perform each year, you schedule a number

‘61
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of defense medical exams which are cancelled for

one reason or another, isn't that so?

A There are some that are cancelled. | don't
schedule then so they will be cancelled.

S I understand. But for want of a number of reasons
there are sone that are cancelled, izn't that
correct?

MR. TRUBE!: What are those
reasons?

A fes.

MR . POMERANTZ : Motilon to strike
fou will have your chance.

BY {IR. POMERANTZ :

Q In fact, in the year 1388, according to my
calculations, 105 appointnents for defense medical.
exams were scheduleé in your office were cancelled,
correct?

A I can't answer that. I didn't go over the book.

I don't believe 1t tc be true.

Q Well, then, the jury can decide that. They will
have a copy of 1t.

A Right.

MR. TRUBEZ: Objection is the
foundation.

Q Doctor, your normal policy 1Is tc nevertheless

charge for the defense medical examination even 1f

[

4
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it is cancelled, if it is cancelled less than
48 hours before it is scheduled o take place,
iIs that correct?

MR. TRUBEY: Objection.

Hove that that be stricken.

That statement also isn't correct.
Okay. What is your normal policy, doctor?
My normal policy is to charge $100 for the time
reserved for the examination.
And that 1s whether or not it is cancelled, is that
correct?
That is whether or not it is cancelled, that is,
when it 1s cancellad or when the person fails to
appear.
All right. So, then, there 1S a standard $100
fee for the time that you have reserved?
For that examination, that IS correct,
And that Is regardless of when it is cancelled,
once it has been put on your book, is that a fair
statement?

MR. TRUBEY: Objection.

Move to strike.

No, that Is not a fair statement. If it has been

cancelled within 48 or 72 hours, 1 don"t even know

what the policy Iis.
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All right. So, then, in addition to the noney
that you make Tor defense medical examinations
that you actually perform each year, you also
derive some income each year for defense medical
examinations which are cancelled, would that be
a fair statement?
That would be a fair statement.

MR. TRUBEY: Objection.
Some income.
Doctor, you met with Mr. Trubey prior to
testifying here today to confer with him regarding
this case, I1s that correct?
Yes.
How long did that take?
I have no recollection. I suspect that it took
== he came in 3:30. WwWe sStarted-at 4:00. well,
it took a half an hour.
So you do have a recollection?
It took a while to get me back on track to talk
about inporiant things.
And doctor you are charging Mr. Trubey for that
time as well, correct?
That’s correct.
And you are also charging Mr. Trubey for the time

you spent In this deposition, are you not?
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Am I correct that your current standard fee for

the time spent in deposition

:'X R -

Xove tha

TRUBZY:

t it be stricken.

No, you are incorrect.

Objection.

All right. What is your standard fee?

My present fee

atatrtamand T

LilA L e AWW lave

Doctor, this is not the first time that you

is $600 for the first two hours or
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have been called as a witness, either live or by
deposition, by a defendant in a case against an
injured person, is it?
That is correct, counselor, it is not.
I understand that you don't end up testifying in
every case that you are hired to do a defense
medical examination, do you?
MR. TRUBEY: Objection,

That includes plaintiffs as well.
That is correct, 1 am not required to testify in
every case that 1 do a defense medical or an
independent evaluation, | would have no time to
practice medicine if that occurred.
Based ON your testimony IN a prior case, it is
sy understanding that you testified or you hac! i
your deposition taken somewhat slightly more than
once a month on the average, would that be a fair
statement?

MR. TRUBEY: Objection as

to foundation.
I don"t know based on my prior testimony. It would
be nice again if you told me what you are referring
to.

But | would say that I probably testify

on the average of once a month. That iIs a fair

66
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statement.

So then in addition to the income that you derive
from conducting defense medical examinations that
are perforned and that are cancelled, you also
derive yearly income from giving testimony against
injured persons, wouléd that be a fair statement?
Against injured persons: for injured persons. I'm
not biased. I will tastify to the truth any time.
Doctor, would you agree that a substantial amount
of your time working is spent conducting defense
medical examinations and to testifying in cases
against injurec? persons?

No, 1 would not agree that a substantial amount of
my time is used in those circumstances.

Well, doctor, in 1988, according to your own
calendar, which will be admitted into evidence,
after vacation tine you worked approximately

48 weeks, does that sound correct?

I don’t know. I'm not going to answer any of those
guestions. 1 haven't sat down and poured through
my calendar the way you have so I can’t tell you
yes Or no how many weeks vacation 1 took.

Doctor, 1if 1 represented that you were off from
February 4 to February 10, August 12 through

August 17 and September 7 through September 18,
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would you have any reason to disagree with that?

MR. TRUBEY: Objection. Xove;
that 1t be stricken?

Yes, 1| would have a reason to disagree with that

because I"m not sure where you're getting those

figures. So --

Doctor, in that 48 weeks, or the time that you were

in active practice in 1988, according to my

calculations, forgetting about the cancelled

appointments, you did 277 defense medical exams.

Now, if that were correct, would you agree with

me that that comes to an average of nearly six

defense medical examinations each week that you
actually performed?

I can"t agree with you about the six defense
medicals a week in the terms that we have defined
them so I can®"t answer the rest of the question.
Doctor, isn't it a fact that on numerous dates
the only appointments that you had for the whole
day were defense examinations?

No, sSir, that 1S not true.

Doctor, I"1l show you part of the exhibit which
will be your calendar. On Wednesday, January
é6th, 1988, although that appointment was cancelled,

would you agree with me that there was only one
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appointnent schecduled for that day?

That's correct. I generally do not work on

Wednesdays.

Okay. 3ut on that day you did schedule one

a person who was referred to you by #r. Gerald
Jeppe, is that correct?
That's correct. And that appointnent was cancelled.

All right. Now, Mr. Jeppe, Tor the jury, is a

occasions? That IS one tine.
Doctor, we"ll continue going through it if you
want to disagree with me.

Now, the Eollowing Wednesday, January 13,
1988, I'm showing you that page of your calendar,
would you agree with me on that day you had one
appointment scheduled?
That"s correct.
And that appointment was not cancelled as far as I
can see, IS that correct?
That 1s the way it appears to me.

And that appointment was to conduct a defense
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medical examination on a person that was referred
to you by a Joseph Wantz, is that correct?
That's correct.
Mr. Wantz is a partner in Mr, Trubey®"s law firm,
is that correct?
I don't know whether he"s a partner or an associate
But he's a member of that law firm, 1s he not?
That's correct.
All right. So that was the second occasion in
which you only had one appointment scheduled and
that was to conduct a defense medical?
Correct.
IS that correct?
That I1s twice now. Okay?
Okav.
Do you think we'll ever discuss the medicine in
this case?
MR. POMERANTZ : Motion to

strike.
Now, doctor, on the following, or the two following
Wednesdays, January 27, 1988, you had only one
appointment scheduled for that date, 1s that
correct?
That's correct.

And that was also -- and that appointment was to

1
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conduct a deposition, was that correct?
That's correct.

Okay.

So that is not an examination.

You are right, doctor.

Thank you.

Now, doctor, on March Znd, 1988, another Wednesday,

would you agree with me that according to your

calendar you only had one appointment scheduled?

That's correct, counselor, on March 2nd the page

IS blank except for one appointment.

That appointment was ultimately cancelled but that

was the only appointment that you scheduled that

day?

That's correct.

71

And that was also to evaluate a person at the reguesit

of an attorney, is that correct?

We do see the word attorney. That i1s about the
only thing that is &lear there. That's correct.
It might even have been a plaintiff's attorney.
Doctor, the fact is that there are on more than
one occasion you examined, you had only one
appointment for the day and that was a legal-

medical matter?

MR. TRUBEY: on Wednesdays.

!
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So the jury understands, you don't actually teach
reqgular classes of students, in classrooms at the
medical school, do you?

At the medical == 1 teach over at the engineering
laboratory.

Okay. But you don't teach medical students at the
medical school?

I don"t teach medical students at the medical
school. I teach medical students at Mt. Sinai
Hospital. That's why I'm assistant clinical
professor and. not an assistant professor.

So, in other words == but you see the students in
a clinical setting, you édo not teach formal
classes to them?

That 1Is also not true. From time to time I lecture
in a formai setting.

But you don't do that on a regular basis?

Not on a daily basis, no.

Now, doctor, you testified earlier that you have
an area of 'specialty and that area is orthopedic
surgery, correct?

Yes.

Doctor, you obviously don't perform surgery on all
of your patients, do you?

That"s correct.

And of course you don"t perform surgery on any of
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Now, wait a second, doctor. There's no question

before you.

MR. TRUBEY: Objection.

And we are going to perform this by the legal
standards. I know that you're older than 1 am !
but --

I don't care whether you"re going to perform it by

the legal standards or not.

MR. TRUSEY: David, David,
you don't determine what the rules of
procedures are.

You asked him a question. You asked
him: Isn"t it a fact that you don't
virtually <do any surgery? That doctor is

going to answer that question.

MR. POMERANTZ: He answered that

question and we were on to the next question.

MR. TRUBEY: No, he did not
finish.

David, David, let the doctor finish
the answer. “:Don't. You don't -- I"m going

to get a judge on the phone right now. What
you are doing right now Is the most abusive
thing and it's going right to the bar

assocation. You and your father --
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MR. POMERANTZ: The question

was answered.

MR. TRUBEY: No, 1t was not.

Doctor, would you answer the question?

MR. POMERANTZ: l'm going to

move to strike that.
MR. TRUBEY: Fine, fine.
Do whatever you want. I want the Judge

to see everything.

Doctor, would you please finish the

question?

A My surgery schedule is not kept in the appointment
book which you obtained through devious means, perio
MR. POMERANTZ: Motion tO strike
BY MR. POMERANTZ:
Q Doctor, when you testified in a legal matter that

is part of a public record. You are aware that
court cases are public records, are you not?
A Yes, sir. And I have not testified in the case

through which you obtained the appointment book.

Therefore, that appointment book is not part of
public record.
Q Doctor, that appointment book has been deemed to

the

be admissible evidence in this case, SO we are not

here to discuss the admissibility of it. |If rot,

79
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we would go through it page by page.
You can do whatever you want. I will terninate
the deposition.

Go ahead and terminate it, but your testimony

will not be useé in this case, I can assure you
of that.
1011 bet that it will be.

All right. Now,doctor, do you expect Miss-Hinkle
to return to your office in the future for
treatment??

No, counselor.

In fact, doctor, if Miss Hinkle needs further
treatment, you would not expect to be consulted
by her treating doctor, would you?

I would not expect to be consulted. I would be
happy to treat her if she needed further treatment.
Doctor, you have reviewed the report of Dr. Gerald
Yosowitz, the doctor who actually did treat Miss
Hinkle, have you not?

Yes.

All right. I gather that you are familiar with
Dr. Yosowitz?

Yes.

And he like yourself 1s an orthopedic surgeon?

Yes.
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Ani he's a doctor in good standing in the medical
community?
I'm unaware of his standing.
All right. Eo you have any reason to doubt that
he enjoys a goodlreputation In this community?
I have no reason to doubt that.
Dr. iosowitz first examined Miss Hinkle on May 7th,
1987, or five days after the motor vehicle accident,
correct?
Tes.
By contrast your one ana only examination of Miss
Hinkle was over a yezr and a half after the accident
is that right?
Correct.
All right. Unlike you, Dr. Yosowitz has examined
her as recently as two months ago, 1S that correct?
I have no infornation about that, sir.
So, then, you have not reviewed any recbrds from
Dr. Zosowitz' lastest treatment of Miss Hinkle,
Is that correct?
I would be happy to do so at the present time 1f
you would like to show them to me.

MR. TRUBEI: Just let the

record show that the documents that the

doctor has reviewed were those documents

i1
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as provided by yourself.
Doctor, have you reviewed the transcript of the
testimony of Dr. Yosowitz in this matter which has
already been taken?
I have not, but 1 would be happy to if you would

like me to.

So you are unaware that Miss Hinkle 1s back treating
with and has been back to see Dr. Yosowitz since
the time you examined Xiss Hinkle?

That's correct.

All right. Would that fact change your opinions in
any way?

It probably woulc! not change my opinions as to the
injuries she sustained.

However, if 1t were inportant 1 would be
happy to review any information you would like ne
to.

Okay. Dr. Yosowitz' report indicates that Dr.
Yosowitz found muscle spasm in both trapezius
muscles on-her first visit, is that correct?
Excuse me, sir, Dr. Yosowitz authoreci at least
two reports that 1 am aware of. What report are
you referring to?

I'm talking about his first report.

Yes.
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75 degrees it elicited pain from the patient, is
that correct?

Do you want to read. back the question? The answer
to that question is no.

Do you want the question read back?

No.

l'm not trying to =~

No. My answer to the question that you asked is no,
So, in other words, she did not feel pain when her
leg was lifted 75 degrees?

That wasn't the question you asked me.

If Dr. Yosowitz wrote that she had positive
straight leg raising bilaterally at 75 degrees, |1
don't know what kind of complaints she had,

All he said. was that 1t was positive.

Well, doctor, in your examination, you had several.
indications that certain tests were positive?
Yes, SIr.

And by that you meant that it elicited gain, 1is
that correct?

Not necessarily. We can go over the tests that 1
did and 1 will attem‘_pt to explain them.

Generally when doing a test caused. the
patient to have some complaints, 01 ineluded It.

Well, now, doctor, in your own examination you

a4
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conducted a straight leg raising test of Miss
Hinkle, isn't that so?

That's correct, counselor.

All, right. and the supine straight leg raising
was réstricted to 45 degrees bilaterally and

it was accompanied by low Sack pain?

And you noticed, sir, that 1 said accompanied by
low back pain, 1 didn't say it was positive, but
I gave the patient's response.

Okay. Doctor, supine means lying down, is that
correct?

That's correct.

In other words, this test was conducted by having
the client or the patient lie down on the table and
the legs were lifted in an upward notion with the
knees straight, would that be a fair statement?
Correct.

All right. Ani! you -- the pa-ient said that she
felt low back pain when her legs were lifted to

45 degrees?-

Yes.
MR. TRUBEY: She said what?
MR. POKE-RANT2 : He can read it
back later. Do you want the question read

back Mr. Trubey?

.85
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AR TRUBEZ: No, | just wandt

(o

to know what she said.
Now, SO that wculi mean that the test was positive
at that level, would that be correct?
les.
So in fact when you saw 1iss Hinkle a year and a
half after this accident, she indicated to you
that she felt pain when her legs were lifted even
iess than they xere when they were lifted in
Dr. Yocsowitz' office?
Ne, because when she was sitting upright we could
do it to 30 Cegrees and she had no complaints.
But, doctor, when we -- now, that would be the
sitting straight legged test, right?
That 1S ccrrect.
Now, that 1s perfcrmed dJdifferently, that 1is
performed by the patient sitting at the edge of the

table With her legs hanging down at the knee as

a person normally Sits, correct, that is how the test

is begun?
That is how it's begun, yes
And then the person is asked to lift the leg from

the knee downward until it's parallel with the

floor, correct?

Correct. And she forms a 90 degree angle with her
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body which is the same thing as supine straight

leg raising except she is sitting ur ana not Lying
down, so the two tests are comparable or they
should be.

Now, doctor, when you examined HMiss winkle, one of
the First things you did was to take a history from
ner, 1S that correct?

We are back tc ny report now? W have left Dr.
iosowitz and we are back to my report? | just

want tc be able to keep up with you so we can finilst
I"m just asking you thzt when you exznined her,
when you examined her, one of the first things you
did was tc take a history from her?

That®s correct.

And that history was taken by you asking a

series of questicns which she was instructed to
answer, is thrt ccrrect?

It was accomplished by my asking a series or" questio
What I'm trying to make clear for the jury is that
you didn't sit &iss Sinkle down and just ask her

to tell you everything thzt she thinks 1s relevant
to her injury, you asked her questions which she
responded. to, correct?

At times, I asked her questions like that. At

other times | asked her if there were any other

-~
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things that were bothering her. So I asked her bot
direct and open ended questions. mdidn't prohibit
her from answering anything or giving me any
information as you did.
All right. Now, I was present in your office with
my client at the tine of the taking of the history,
IS that correct?
Yes.
Now, you agree that a history is an important part
of an examination?
It's an important part of an examination. That is
correct.
All right. In answering her questions, Miss
Hinkle told you that she had been a passenger in
a car on May 2nd, 1987, correct?
Incorrect.
Why is that incorrect?
You were in my office. You don't recall -- excuse
me. You"re asking the questions.

I asked Hiss Hinkle the date of the accident
She said May 2nd. She didn't tell me the year, you
told me the year.
All right. Doctor, do you have any reason to
doubt that this accident occurred May 2nd, 19873

I have no reason to doubt that it occurred May 2nd,

88
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Doctor, if YOU had a patient, either for treatment
or in a defense medical examination, who was unable
to answer questions, because of their age or

mental disability, would you accept that history
from some other person who had knowledge?

Of course 1 would do that.

Okay. Thank you.

You"re implying- that both because of Miss Hinkle's
age and her mental condition she was unable to

give a history.

Doctor, you are the one that is saying that, not me.
Well, you asked the question.

Now, doctor, further she gave a history that while
the vehicle was stopped, she was struck in the rear,
is that correct?

Yes.

And she also told you that she was thrown backwards
and that the car seat broke as a result of that
collisien?

Yes. -

with medication by Dr. Yosowitz, is that right?

Yes.

And Dr. Yosowitz' first report verifies that he

has prescribed various medications to treat Miss

90
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Hinkle, 1s that correct?

Yes.

Miss Hinkle also gave a history of being
prescribed physical therapy by Dr. Yosowitz, 1is
that correct?

Yes.

ALl right. And. Dr. Yosowitz' report verifies
that she did in fact receive physical therapy
treatment from Mt. Sinai Hospital, does it not?
For-the sake of time, if you would show me where

in Dr. Yosowitz' report it said he referred her to

physical therapy, I will be able to answer your
guestion.
MR. POMERANTZ: Off the record.
MR.ANDREWS : Off the record.

(Temporarily off the record.)

MR. ANDREWS: On the record.
Doctor, turning your attention to the
third page of Dr. Yosowitz' rirs+t repor+, the second
complete paragraph, would you agree that it says
"That on her visit of July 9, 1987,she was
advised to continue heat at home and was sent .to
physical therapy at Mt. Sinai Hospital for hot

packs and ultrasound to the cervical and lumbosacra.

area"?

91
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A Yes.

o All right.

A Thank you.

R Miss Hinkle alsc gave a history to you of never

55 naving injured her back or suffering from Sack

6 pain before this motor vehicle accident, is that

‘ correct?

8| A Would you repeat the question, please?

9 (Last question read.)

10| A Miss Hinkle said: I didn't really have any problem:|.

1| @ All right. ©D2id vou, as we sit here today, do you

12 have knowlecge cf Miss Sinkle ever having :-jured

13 n er Sack prior £o this motor vehicle accident?

14; A No.

o Did you inquire any further into that area when

you took the history?

-
[7}

-8 I asked her a very specific question and that was

18 therather non-specific answer 1 got.

19 @ All right. ©Dié you pursue it any further?

o0 | & No reason to pursue 1it.

a0 | @ Was there any reason why you couldn't ask her any

09 more questions regaxrding prior motor vehicle

” accidents or other injuries?

" A There is no == unlike you, there 1S no reason to
repeat a question. I ask a question, 1 get an
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an

ansvwer, I mova Jn

2o you Xncw, have

e

yCu 3een any rec

scmeTthiing =lse.

Q

rds, any

hospital records or any dovtcrs' recorts regarding

any »rior injuries

tc liss Hinkle's bvacl ovefore

thiz motor venicle acceidenct?
I nave not.
ALY right. 1iow, did Hiss Hinkle also give you a

history that she nissed, quote, quite a bit of

tine from work as z result of her accident?

les.

All right. Zcu didn
cestinmony. sWas Tther
Just an oversight on

There was no reason

didn't incuire ab
By the way, you 2

27 years of a

%,
f
7]

accident occurred.

?

t mention thaf iIn ycur direct
e a reason FOr that or was that

ycur part?

nct to mention it Mr. Trubey

IT you tell me she Was «:, « will believe 7...

. oy s . -
And Miss Einklie a

-
|
—

30

g2ve a history ol no other

injuries to ner back since this notor vehicle zccide|t,

is Chat correct?

That"s correct.

And as we sit here tcday, you have no knowledge of

any injuries to her tacx suffered since the motor
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96
L not.
200 So, 1in other words, yYou d0 not Xnow 3as we sit here i
3 today whether she was on any medicaticn at the tine |
i {
Y that you examined hex?
soa That®"s right because I have no response from her
51 about it.
|
7] Q And so, then, you don't know if she was on any
8 pain pills, Tfor example, at the time she was
9 examined?
10| & I would. not believe that she would be on any other ¥
" pain pills than Tylenol cn the day that she was |
12 examined because Tylenol was the only medication
13 ] that she indicated she was taking. %
14% & All right. 3ut ycu don't know whether she hacé |
13 taken any anti-inflammatory medication sSn the day '
16 | of the exanination either, éo you? |
Y Yes, sir, i do. Because 1z she took anti- 1
lTl
18‘\ inflammatory medication on the day of the exaiainatio‘n,
0 then she was lying to me because she told me that |
" the only medication that she took was Tylenol. |
Tylenol is not an anti-inflammatory medication.
31
- Q Now wait a second, doctor. You asked. her a question
;; whichelicited an answer that she took Tylenol while
she was having preblems as cften as she neeced it,
24
correct?
25
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My oreviocus depositicns and |'ve described it
and you fust don't understand it.
I'm having a little <rcucle visualizing it, is ay
problem." This test is --
. hean, is's richt there in McXnight. I aean, it
oucht to te clear.
It's performed 1In a chair, with a chair, is that
correct? s
Yes.
All right. You have the patient kneel on the
chair and the c alr has no arms, is th t correct?
That"s correct.
And the patient then sits Sack on his heels?
Or her heels.
Or her heels, ané then the vpatient has to lean.
over and touch the floor?
Bend over, yes.
AlIl right. Doctor, if you don"t have any
objection, could we demcnstrate this test, could
you perform it on me? Do you have any problen
doing that?

MR. TRUBEY: I would have

an objection ia that you are not the same

physical characteristics as your client and

it wouldn"t e a test that would be adnissib

99
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camera. Okav.

NYow, B want you tc sit back cn to ycur

heels. Okay. and from =zhat position, T just

y
want YCu *c band fcrwazri and =ouchk the flaar, arnd
you will notice, the jury can't see it, but you

have got your palms ac%tually on the Ffloor. Okay,

That is a negative 2urns' test. That is normal.
All right. Thank you, doctor.

MR, POMERANTZ: Can we go

off the record a second?

MR. ANDREWS : Off the record.
(Temporarily off the record.)
Let me see £ | understand the significance of this
test.

If a person cannct perform the Surns' test,
then in your opinion that person is not performing
up to capacity, woculd that be a fair statement?
Providing there are no anatomic reasons for that
person not to be able to perform the test just as
you did.

Would a herniated. lumbar disk be a reason that you
would, an anatomical reascn, why you cannot
perform that test?

Only if the herniated éiskx occurred within 48

hours of the exam. That is to say, 1 have had

102



22

23

24

25

10:
patients of my own 2n whom I have orerated who |
have had herniated disks that can perform that

test.

Have vou had perscns, catients, who have herniated |

disks who cannot perform that test because of theirE

herniated disk?

That's right. And those are the patients who have

become symptomatic within a day or two, not 18

-

months before, but within a day or two of my

=z the patient 1S able to touch the £flcor, it

does not indicate that he does neot have Sack

problems.

All ricjht. So in other words, the 3urns' test
doesn't really have anything to do with Sack pain
per se, it's inore designed to show whether the
person -- well, let me just ask you that, it doesn't
really have anything o do with back pain, it"s

not designedé to show whether or not a person is

experiencing back pain?

No, that 1S not correct either. The test 1Is

designed to show whether the person is credible or
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24

25

nct, whether that maneuver coincides with their
cther parts 5f =he nhysical examination. IT is

a test of reliapility.

MR. ANDREWS : e are off
the record.

{Temporarily off =ne record.)

MR. ANDREWS: Wwe are on the
record.

Then the Burns' test is nore of a psychological

test, one designed. to see if in your opinion there

is a psychological component to the Injury or that

the patient is being unraliable in. your words,

would that »e a fair statement?

well, I wouldn't call it 3 psychoclogical test but,

ves, it IS a test to determine Whether the patient

is reliable or not.

In other words, Yyou use this tc determine whether

a person 1s, in your opinion, lying?

That's correct.

Now, doctor, I was able to perform %the test,
correct?

That's correct.

I would have had a nagative 3urns test?
That's correct.

Now, doctor, 1 have never hac! any back injuries,




[

will tell vou that, but my nerformance on the
test --
MR, TRUZEY: Obiection.

Move that It te stricken.

My verformance On the test doesn't have any Searing

whatsoever on whether 1 had a Sack injury or not,

isn't that a fair statement?

We Save already discussec! that. I f you had a Sack

injury or herniated disk twe days ago you would

not be arie to perform. the test. Okay. I've
had numerous back injuries. I can still perform
the test.

Now, You testified tha= this IS the sane size
chair that you used with Xiss Zinkle, correct?
That's correct.
Now, doctor, I'm considerably over SiX feet tall
and Miss Hinkle iIs, acccréing to your report,
five foot three.
MR. TRUBEY: abjection.
That 1S why | wanted this exam not to go
forward. You don't have the same set of
circumstances and visuals, et cetera.
Therefore, as far as this exam, as far

as the Burns' test is concerned, you have

answered. My objection stands. It should
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Po

ne stricken.
Doctor, was Xiss Yinkle, whec is five Tfoot three,
according to your records, was her height taken
into consizeration when performing this test?
You indicated t0 me a moment ago that you are
considerably over six Ffoot tall. Eow much over
six foot tall are you?
well, doctor, 1 am six foot one.
That is not considerably.
All right. Doctor ==
I'm six foot two and i con't consider myself
considerably so.
All right.
Just sc we have --
I have the vanity to consicder myself considerably
over six foot tall
Well, i éon't know whether it's ==
The point is, did you consider X1 s Hinkle's
height?
I did not consider her height because heicht is not
a consideration in performing t-e 23urns' test.
She did not even begin to do the Surns' test.
That®"s the key 1issue.

All right. Now, I take it, then, similarly the

length of her arms 1s not taken into consideration,
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vasis to complain < back pain as

on to your heels while doing &Lhe 3urns'
In general, isn'= it cossikle that

a low back oain for a seriod of
protective of zneir back?

In general vyes.

vou 31t back
Test,

a2 perscn with

eime wculd 5e

And isn't it possible zthat persons with

low Sack

Iinjuries woulé tend nct to put thenselves in

positions of instability where p

erhaps they could

reinjure or ggravate their low Sack?

In general, that 1s correct.

Now, doctor, 1 take it that Zfrom your testinony

that you feel that there IS a nental com

to Miss Hinkle's ianjuries, would

statement?

tha+ te

I don't believe I have %2stified to that

ponent

a fair

effect.

Do you believe that she -- ycu have :estified khat

she suffered sone physical injuries, cor

I testified that as a result of
may have suffered some physical
Do yoc believe thas she also --
complaints do not generate from

That's correct.

rect?

the accident, she

injury, yes.

some OF her

physical

injuries?

So that there is a nental aspect to this claim?

IT youare referring -- it's non-anatonic, so
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4R . TRUBIY: Jkbraction.
That’s nct what *he renmcr= savs
MR. POMERANTZ =@ asKking

his oginicn.
Yes, i1 believe that there was an attempt 0N Miss
Hinkle's part to fabricate, that is to say, there
was an attempt to present certain physical findings
which were untrue.
All right. Sow, that opinion of yours is not a
medical orthopedic opinion aisher ig i+, dockar?
That 1S a medical orthcpedic opinion, an educated
opinion.
That is only your cpinion, correct?
well, we have gsne fzom "it"s nct my opinion"” to
"It IS my opinion." You're asking me my opinion.
I don’'t know what £he rest of the wcrlé's opinion
is. That 1S my opinion.
Sut it IS an opinion that ycu don't nave any
special training to.hake, do you, doctor?
I disagree with ycu, sir, I have considerable
training in terms of making that opinion. I have
Seen prscticins; as an orthopedic surgeon, as we
have determined, for almost 20 years and |I'm

qgualified to make those opinions. I can tell when

.

somebody 1Is faking and when they are not.
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I do not cwn an x-ray machine, unlike Or.
Yosowitz, for exampla.

I referred her to =the radiclogis+t nex=z door
and ne obtained the x-rays. I derive no mcnetary
gain from that.

Now, sa the jury understands, to co from the
examining room to the x~ray, the room where the
X-ray machine is, the patient does not have to
go through the waiting rcom, is that correct?
That's correct.

There is a decor, an inner door which connects your
offices with the radiologist's office, igs that
cOrr=act?

That's correct,

So, then, when ycu sent Mrs. Zinkle from your
office to the radiologisi's office, she did not
pass through the waiting room, and I did not see

her?

That's veryv logical. That's correct.

And at no nwam did you ever inform me of your
imt=ntion tO toke x-rays of my Clients ©id you?
That's correct. I have nc duty to do that.
Qkay. That's your ovinion.

An@® yOu nover rec=iva® aothOrization =>Om

the Court to take x-rays of my client either, d4id

112
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If she hac said: I don"f want anv aore
X-rays, that woulé have Seen the end cif w=z. i
All right. 34t the fact is that you really nad f
no idea how often she has Seen exposed wo x-ray i
radiation in aner life, do ycu?
That®"s correct, I &z not.

All right. And the x-rays themselves were performed
by an x-ray technician?

That's correct.

and you were not present when the X-rays were taken

Physically present, that is correct, I was not.

. _n}

So you cannot say from persconal oObservation what i
occurred during the taking of the x-rays, cculd you%
From personal observation, no.

All ricjht. Yow, | believe you state? on Zirect
examination that Xiss Zinkle did not allow the
technician to take certain x-rays because the
position that she hac! to assume was t00 painful
even though she was in the proper position tc do
so, Is that correct?

That"s corrtct.

All right. 3ut since ycu were not present you

do not know from personal observation whether she
was in the proper positizn Or nct, do you?

Asked and answered.

| Ed

da
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nearsay.

ow, doctor, were ycu aware thzt before we left
your offices, both Xiss Zinklie and myself' asked
your secrecary if the exam was complete and we
were told that it was:

No, 1 wasn"t aware Of that. That zlso would have
been hearszy.

~:owar,+otal x-rays did. you take or did the
radiologist take of Miss Hinkle on that day?

Eow many -~—-

now many X-rays ~ ~ taken®e

How mMany x-rzys were taken? No X-TZyS were taken.
A number o radicgrapns Xere generated.

- believe you have then with you. You can count
them if you want, if that would be easier

Do you think I'm capatie Of doing that? Ten,

ALl right. And, doctor, you have reviewed the

(@]

X-ray films after they were taken?

ies.

Now, doctor, would you agree with me that
Intervertebral disks dc not show up on & normal

X-ray, the disks themselves?

._J

[
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this condizicn, wculd that be correct?

Yes.

And Stage 4 would be the cther extreme, | take it
Or perhaps Stage 3°?

Yes.

Persons with this cocnditicn cet It as tney are
growing up, in other words, 1t is a developnental
condition?

Yes.

Would that be a fair statement?

Right.

And the condition can be asymptomatic, that is,
without pain or czher symptoms, isn’+ that a fact?

Yes.

And in fact pecplie can and do walk around a:« their

lives with spondylolisthesis and are pain free,

theyare not even aware that they have the

condition, wouldn't that be a fair statement?

I can't answer that with a yes Or no.

Why is that, doctor?

Because it's not a simple gquestion tO answer.
I f they are asyaptomatic, then who is

going to find out that they have it? The only

way It IS determined is by a radiograph and

radiographs are obtained when somebody has symptoms
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MR. ANDREVWS : 0ff the record.

sTempcrarily OFF the record.)

MR. ANDREWS: On che record.
Doctor, | take i% that it IS possible that a cerson
would have asymptomatic spondylolisthesis and it
would be diagnosed because they were X-rayed for
a different reason, is that possible?
Anything is possible.

MR. ANDREWS : Can we go off

the record a moment?

(Temporarily OFf the record.)
MR, ANDREWS: On &the record.
Doctor, 1 just nhacé an opportunity to ask you a
guestion and you gave me a response. Unfortunately,
due to a technical precolem it was nor, recorded.
I am just going to askx the Court Reporter to read
back the question and. the response, and we will
pick it up from there. Fair enough?
Fair enough.
MR. POMERANTZ: Would vou -pe
so kind?
THE NOTARY: "Doctor, |1
take it that it is possible that a person
would have asy=mptomatic spondylolisthesis

and it would be diagnosed because they were
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Dr. Schaar nor 3r. Yosowixz, after reviewing both
x-ray films and the CAT scan films, mentioned
anything about spondvlclisthesis, is that correct?
I believe that 1S correct. They missed it.

Now, doctor, if munderstand your testiinony
correctly, you agree with Dr. Schaar and or.
Yosowitz that the x-rays and CAT scans indicate

a narrowing of the s, SI disk interspace, correct?
Yes.

But you disagree with Dr. Schaar s reading of the
fiims that Miss HEinkle has a moderate bulging of
the L5, S1 disk annulus slightly indenting the
fecal sac, corrsct?

Correct.

And your opinion is based. on your reading OF the
radiclogy fiims correct?

That's correct.

And you're aware, are you not that br. Schaar is

a radiologist?

Ne, |I'm not aware that Dr. Schaar IS a radiologist.
If 1 represent to you that he IS a racdiolcgist,

do you have any reason to disagree with ne?

No.

Now, doctor, you yourself have never undertaken

a residency prograin in radiology, have you?
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All right. You do not partake in the yearly
continuing education zcrogram in radiclogy?
No, just in orthopedics where we Save continuing {

education in reading and interpreting CAT scans.

Aall right. And ycu are not Board certified 1in
radiology, are you?
No. -

And you are not a sember of any radiological
associations or societies?

No.

And you do not have any staff privileges or
courtesy privileges in the radiology department
of any hospital? :
Ho .

Anéd you don"t ncld yourself out to the public as
having a specialty in radiology, do you?

No.

All right. 3ut you would have the jury believe
your opinion in reading the films over that of
a radiolcgist, correct?
Absolutely. Iin this particular case it is as clear
as it can be.

All right.

And there is no question about i1t.
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And 2s an orthopedic surgeon I review -
f2lms on a daily basis. I have had training
in radiolcgy . 3ut or' course, I am not a Board

certified radioclogist.
fou would alsc have the jury telieve your ovinion
regarding the extent of Mrs. Hinkle's injuries even

though you have seen her on only one occasion, over

the opinion of Dr. losowitz, her treating physician,

who has Tollowed her for a long period or' time both

before ana after your single exanination, is that
correct,?
les.

Doctor, in your own practice you make a diagnosis

or' a patient's condition after examining him or her,
is that correct?

les.

And on occasion you later change or modify your
Iinitial diagnosis?

fTes.

That is not 211 that uncecmmon cf an occurrence,

I would take 1t?

-

I don"t know what's uncommon. It doesn't happen
often, but it does happen.
{fou have in the past ordered x-rays and/or CAT

Scan films of patients after your First exanination?
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If | represent to vou that that was his testinony

Iin his deposition which he has already given,

veu would, disagree with t£hat,-am I correct?

I would disagree with thar, that"s ccrrect.

Doctor, when you perform one of these defense
medical exaninations as you nave done in this case,
you are usually asked to do two things, maybe more,
but usually two things in every case, and that
would be to deternine what injuries were sustained

Iin an accident, and what the residual problems

that person has, if any, would that ze a Tfair
statement?

It's just like the same two things & do when 1
examine my cwn patients, that's correct. In fact,
that is a direct guote.

And In this case, it isS ycur opinion that Miss
Hinkle has no residual problems resulting from her
car accident of May 2nd, 1987, Nno permanent disabili .y
directly related to her accident, is that correct? |
That's correct.

Doctor, isn't it a fact that you write basically
the same thing in all the defense medical reports
that you write?

No, 1t is not a fact that I write basically the

same thing.
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Doctor, isn"t it a fact that in “ha*t case you
examined an injured person and your opinion in
that case was that there was nothing to substantiate;
that tne injured perscon had any permanent disability;

directly attributable to her accident? ;

i

I don't have any independent recollection. I see
So many patients and I do so many defense medicals,

how do you expect me to remember one?

Doctor -~—-

This one I will remember forever, though, 1 can
promise you,

Doctor, as you are aware, | have a rather large
briefcase here £full of defense medicals that were
written by you,

How many do you have?

And on every single one of then you said the same
thing: No permanent disability. All right?
Would you ==

I don't know that I am aware of then. I will be

happy to go over them with you. Okay?
If you like I'"l'l go through every one.

I also have testimony in depositions where
on countless other -- on several occasions you
came to the same conclusion.

MR. TRUBEY: Objection.
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did not give a percentage?

I wasn't asked to give a percentage, that"s correct..
Now, doctor, there are just a couple of other
areas that 1 would like to ask you about.

So that the jury understands medicine a
little bit, the vertebrae ==
I'lIl. bet they've been waiting for hours here
about the medicine.
The vertebrae == through the vertebrae passes the

spinal cord which connects with the brain, would

that be correct?

That 1S incorrect.

How is that incorrect, doctor?

You don't even know basic anatomy. Okay?
Motion to strike, doctor,

MR. TRUSEY: You asked the

guestion. He answered it,
That was not an answer to the quastion.
I have asked you a question. Limit your -
answer to that question.
Do you want to answer tﬁe question again? Ask the
guestion again and I will answer it.
MR. POMERANTZ: Read the

guestion back, please.

THE NOTARY: I missed
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something there.
THE WITNESS: No, you didn't.
THE NOTARY: Il missed a

couple of words.

Okay. Let me rephrase the gquestion then. !

Doctor, would w»~u agree with me that through

the vertebrae, an op
passes the spinal cc
No.

Why do you disagrse

Because that's not

Where does the spi:

The spinal cord pa L
column. Lk

Which 1S comprise \\\ icctor?
No. One wall of ~ prised
of the vertebral . other
structures that .amn
through which the h which
the spinal cord passes. '

Now, | know you're going to quibble with me on
terminology, but the fact is that out of the spinal
cord emerges nerve roots, is that correct?

I'm not going to quibble with you. That's correct.

All right. And would you --
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Why don't you close the door. It is so late. The
cleaning people are here and they are going to
start making some noise.

Wwould you agree, doctor,, that pressure on those
nerve roots can groduce gain?

Yes.

Would you agree with me that a herniated disk can
put pressure an a nerve root?

Yes.

Doctor, you are fTamiliar with the terms remissions
and exacerbations, are you not?

Yes.

AIl right. Remissions would be a perioéd of tine

when a person is gsymptom free or relatively symptom

free?

Yes.

And exacerbations would be a period. when a perscn's

symptoms act up Oor are worse, would that be correct?

Yes.

Would it be fair to say that a person with neck
and back injuries frequently go through periods of
remissions and exacerbations, that is, that they
have good days followed by bad days?

I can"t answer that with a yes or no.

And why 1i1s that?

132
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Because it depends upon where they are with respect
to their injury. Certainly early after the iInjury
it Is possible they will have good days and bad
days .

Past the injury, past a specific period of
tine, it is unlikely that they are going to have
remissions and exacerbations, Once they are cured,
they are cured.

So, in other words, your testimony is that persons
with back injuries all are, quote, cured?

My testimony is that in medicine there is never

a never and never an always. And you're asking
such a general question that of course 1 wouldn't
say all people are cured.

All right. So some people do have exacerbations,
then followed by remissions?

Some people, depending on the nature of their
injury, can have permanent disability and can
have permanent pain. Whether it exacerbates or
remits IS something I can't answer,

All. right. and would you agree that a person who
has muscle spasms can go through remissions and
exacerbations, periods when they don®"t have
spasms and followed by periods when they do have

spasms?
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That is true in cerebral palsy, TFfor example.

1t is generally not true in -- in fact, it is
not true with respect to the usual soft tissue
injury that we are talking about.

Doctor, an 1 correct that even thouch you found
--ycu did find restrictions of movement in your
examination of Miss Hinkle?

Miss Hinkle restricted the movement of her neck
when 1 examined her, that is correct.

And she also indicated to you that certain tests
and movements elicited pa n, is that correct?
That's correct.

But you dié not find spasms upon examination?
That's correct.

It is possible, is it not, that at the tine of your

examination Hiss Hinkle was in a period of remission
Anything is possible.

I believe that at the time 1 examined Miss
Hinkle she Sad no affects from the accident that
had occurred 18 months before, not that she was in
a remission,
Okay. 3But the fact of the matter 1s that she could
have had a muscle spasm later that day or the next
day after you examined her, isp'+ £hat pecssible?

Anything is possible.

~)
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Now, doctor, you indicated to us that you had some
guestions as to what Miss Hinkle was == whether the
statements that she made to you during the examina-
tion were accurate or not. Would 1t e true that
an important source of information regarding a
person's condition comes from that person themselves
what they tell the doctor?

That is a source, yes.

Okay. In fact, that is the most inportant source
that you have when you examine a person, is 1t not?
It depends upon what information |I'm looking for.

To be perfectly clear, certainly on the day
that Miss Hinkle was here, the most important source
of now she believed she felt was Miss Hinkle.

In terms of Miss Hinkle's condition three
months before 1 saw her or six months before
I saw her, 1t seened to me that the most important
source would be the records of the physicians who
treated her, if they were accurate observers.

Now, the fazt that you conducted the Burns' test,
for example, ané you conducted both the seated and
lying down straight leg raising tests, that indicate
that you were looking to see whether Mrs. Hinkle

-- when you went into this exam you were looking

to see whether Miss Einkle was lying Or not, is

13¢
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BY MR. TRUBEY:

REDIRECT EXAMIXATION OF DR. DENNIS B. BROOKS

anatomic basis For their symptoms.
MR. POMERANTZ : Jkav. 1 have
no further questions, doctor.

MR. TRUBEV: Okay. OfFF

the record a minute.

MR. ANDREWS: Oft" the record.

(Temporarily off the record.)

MR, ANDREWS: On the record.

mm——cm—

Q

Doctor, you testified. on direct examination that
you are one of the examiners for the Bocard of
Orthopedic surgery?
Yes,
What does an zZxaminer look FOr in examining
someone who has just finished residency?

MR. POMERANTZ: Objection.

That was not gone into ONn Cross.

The questions that we pose to the candidates are
typical clinical situations.

The things that we are interested in are
their completeness, their treatment, not necessarily
a specific treatment.

The rationale for treatment, the things

that we examine them on, the types of questions

137
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will deal with the physical examination. We actu-
ally showthem radiographs and ask them to

interpret radiographs, caT scans, MRI's, SO

they are tested! on that as well, trying to under-

stand the individual's gqeneral competence, his

ability to relate to patients and his ability to I
understand gecple, to realize that orthopedic |
surgery is not just a cutting specialty but that
you have to treat the patients' emotional needs
as well as their physical needs. |
MR. TRUBEY: Thank you very
much, doctor. B have nothing further.

MR. POMERANTZ: No recross.

MR. ANDREWS: Doctor, you have
|
the right to review these tapes in their

entirety or you can waive that right,

THE WITNESS: I «ill waive
that right.
MR. ANDREWS : Can we have the

same' stipulation between counsel?

MR, TRUBEY: Yes.
MR, POMERANTZ: Yes.
MR, ANDREWS: You also have

the right to read the transcript.

THE WITNESS: I will waive
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Just note for the record 1t is
irrelevant and i{mmaterial and it should
not be presented #n evidence. Just note

" that for the record.

(Signature waived.)

Whereuovcn, the referred to 1988 Calender
Oof Dr. Brocks, appointnent calernder, was
marked for ourooses OF i1dentification as

xhiris |.
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The State of 2hic, )
County of Cuvyahocga. ) °°°

I, William J. Mahan, 2 Yotarv Public within and for
'the State of Ohic, authorized to adminis=er ocaths and to
take and cerzifv depositions, do hereby certify that the
above-named pRrR. DENNIS 3. 3ROOKS was by me, before the
giving of his depocsitiocn, FTiIrst duly sworn to testify
the truth, the whole truth, and ncthing Zzut the truth:
that the deposition as above set fcrth was reduced to
writing by me by means of stenotypy, and was later
transcribed intc typewriting under azy direction; that
this is a true recocrd of the testimony gliven by the
witness, and thatz the reading and signinc OF the

depositicn was expr
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stipulation of ccunse

at the aforementicned time, daze and place, pursuant ko

33

ctice and stipulations of counsel; and that . am not

e

a relative or employee cr attorney Of any of the
parties, or a "relative or emplcyee of such attorney, or
financially Interested ia this actio?..

IN WITNZSS WHEEIREOF, Bhave hereunto set my hand

VA

and seal of office, at Cleveland, chio, this 7/ cday of
i / —
Y
P , A.D. 1989. ., |

141

William J. Mahan, Notary PuUbBTic, State of Ohio
1750 Midlané 3uilding, Tleveland, Ohio 44115
My commission expires January 18, 1990,
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