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IN THE C O U R T  OF COi.li.ION PLEAS - 
CUYAHOGA COUPU’T’J, O H I O  

BEVERLY A .  B E L L ,  

P l a i n t i f f ,  

i7s . 
K A T H R Y N  ZETTL, 

D e f e n d a n t ,  

1 Case No. 2 0 8 4 0 7  
1 Judge  D a n i e l  0 .  C o r r i g a n  

3 

- 

D e p o s i t i o n  of DR. -WLCOLM A .  BflP,Hit!S, 

taken c3f i  d i r e c t  e x a m i n a t i o n  before W i l l i a i r t  J s  Mahan, 

E e g i s t e r e d  Professional R e p o r t e r  and! N o t a r y  P u b l i c  

%;edicaiL Office B u i l d i c c j ,  2 6 9 0 0  Cedar Road, Seachwood, 

O h i o ,  a t  6:15 p . m . ,  T h u r s d a y ,  F e b r u a r y  6 ,  1 9 9 2 ,  

- r ~ L ~ u a n t  3 -  t o  notice and/or s t i p u l a t i o n s  o f  c o u n s e l  

by the D e f e n d a n t  i n  t h i s  cause. 
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APPEARANCES : 

Joseph H .  W a n t z ,  E s q .  
Meyers  H e n t e m a n n ,  S c h n e i d e r  & R e a  
2 1 0 0  S u p e r i o r  B u i l d i n 9  
CleveIar,c!, O h i o  44114 

on b e h a l f  of the D e f e n d a n t .  

A L S O  PRESENT:  

Mr. Randy A n d r e w s  V i d e o  t ape  O p e r a t o r  e 
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record, w e  are here i n  Dr. B r a h m s '  o f f i c e  

for his v i d e o t a p e  d e p o s i t i o n  on  February 

6 t h ,  1 9 9 2 .  I'm here for a t t o r n e y  Pat 

Roche who is r e p r e s e n t i n g  t h e  D e f e n d a n t  

i n  t h i s  case. 

Plaintiff's a t t o r n e y ,  Donna 

Taylor-Rolis h a s  n o t  a p p e a r e d  for the 

d e p o s i t i o n .  I t  i s  nuw 6:15 p.m. Ms. 
- 

Kolis was n o t i c e d  of t h e  deposition to 

b e g i n  at 5 :30  p . m ,  

For t h e  record,  n o t i c e  w a s  sent 

to Ms. Xolis o n  December 9 ,  1991 b y  Nr, 

Roche a d v i s i n c ;  her that a v i d e o t a p e  

d e p o s i t i o n  om" Dr. E r a h m s  had been 

schedu led  and that i t  would t a k e  p l a c e  

this &%a, T h u r s d a y ,  F e b r u a r y  6 t h ,  1 9 9 2  

a t  5 - 3 0  p . m , ,  and that t h e  d e p o s i t i d n  

would  take place a t  D r .  Brahms '  office 

a t  2 6 9 0 0  Cedar Road, 3eachwood, Ohio. 

Ms. Xolis h a s  n o t  appeared, Under t h e  

circumstances, I'in g o i n g  to go forward 

with t h e  d e p o s i t i o n .  

For t h e  r e c o r d p  I would a l s o  state 

that 1 have a t t e m p t e d  w i t h  D r .  Brahms t o  
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Ohio Rules of C i v i l  P r o c e d u r e ,  h a v i n g  

been  f i r s t  duly s w o r n ,  a s  h e r e i n a f t e r  

c e r t i f i e d ,  de imsed a n d  said as f o l l o w s :  

D I R E C T  E X A X I N A T I O N  O F  DR. NALCOLM A .  BRAZMS 

BY M R ,  WANTZ: 

MR. WANTZ: Aga in ,  let 

t h e  record s h o w  that w e  are h e r e  for the 

d e p o s i t i o n  o f  Dr, M a l c o l m  B r a h n s  which  

i s  being t a k e n  i n  this case and t h a t  

this d e p o s i t i o n  i s  S e i n g  taker? to preserve 

t h e  d o c t o r ' s  t e s t i m o n y  f a r  the trial. 

- 

D o c t p ~ r ,  c o u l d  YSU s t a t e  your name f o r  the record? 

Dr. Halcolm A. Brahrns, 

A n d  whe re  are we at the ? r e s e n t  t i m e ?  

A t  ri;y o f f i c e ,  2 6 9 0 0  Cedar  Road, Beachwood ,  Ohio, 

Dockor,  axe you  a duly licensed physician in O h i o ?  

I a m .  

When did you  o b t a i n  y o u r  License? 

1 9 5 0 .  

~ a v e  you S e e n  p r a c t i c i n g  c o n t i n u o u s l y  s i n c e  y o u  

o b t a i n e d  y o ~ r  l i c e n s e  I doctor? 

r have Seen p s a c k i c i n g  s i n c e  I c o m p l e t e d  m y  

r e s i d e n c y  i n  3.955,  and I Gave b e e n  p r a c t i c i n g  

s i n c e  that time c o n t i n u o u s l y ,  y e s .  

D O C ~ U T ~  c a u l d  you  tell us  where y o u  o b t a i n e d  y o u r  

5 
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e d u c a t i o n  s t a r t i n g  w i t h  y o u r  u n d e r g r a d u a t e  

b a c k g r o u n d ?  

A. S u r e .  I ' m  a g r a d u a t e  o f  C a s e  W e s t e r n  Reserve 

U n i v e r s i t y  

A f t e r  g r a d u a t i n g  f rom t h e  Ohio  C o l l e g e  

of Chi ropody  i n  1 9 4 1 ,  I c o m p l e t a d  a r e s i d e n c y  

p r o g r a m ,  f i r s t  y e a r  r o t a t i n g  i n t e r n s h i p  a t  

C l e v e l a n d  C i t y  I i o s p i t a l  now known a s  C l e v e l a n d  

S e t r o p o f i t a n  G e n e r a l  H o s p i t a l ,  followed by 
- 

a n o t h e r  y e a r  o f  t r a i n i n g  at t h a t  i n s t i t u t i o n ,  

f o l l o w e d  by a y e a r  a t  Mt, S i n a i  Medical Center 

i n  C l e v e l a n d ,  Ohio, a n d  t w o  y e a r s  a t  I n d i a n a  

U n i v e r s i t y  H t l e d i c a l  C e n t e r  i n  I n d i a n a p o l i s  

I n d i a n a .  

(3. Thank y o u ,  d o c t o r .  D o c t o r ,  do you  s p e c i a l i z e  

i n  any  p a r t i c u l a r  b r a n c h  o f  m e d i c i n e ?  

R O r t h o p e d i c  s u r g e r y .  

Q. What is o r t h c p e d i c  s u r g e r y ?  

iL O r t h o p e d i c  s u r g e r y  i s  that branch o f  m e d i c i n e  

that dea ls  with t h e  i n v e s t i g a t i o n ,  p r e s e r v a t i o n  

and r e s t o r a t i o n  o f  t h e  f o r m  a n d  f u n c t i o n  of t h e  

m u s c u l o s k e l e t a l  s y s t e m  by m e d i c a l ,  s u r g i c a l  a n d  

r e h a b i l i t a t i v e  means.  

9 Would t h a t  i n c l u d e ,  d o c t o r ,  the S a c k ,  t h e  s p i n a l  

co lumn ,  v a r i o u s  p a r t s  of the b a c k ?  
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Y e s  

Doctor ,  would your 2 r a c t i c e  also i n c l u d e  w h a t  

i s  known as n e u r o l o g i c a l  e v a l u a t i o n s  o f  p a t i e n t s ?  

y e s .  C e r k a F r l y  when w e  e x a m i n e  a n y  part of the 

u p p e r  e x t r e m i t i e s  or l o w e r  e x t r e m i t i e s  o f  t h e  

s p i n e l  it i n c l u d e s  a n  e v a l u a t i o n  of t h e  

n e u r o l o g i c a l  s t r u c t u r e s  a s  w e l l .  

Are you o n  t h e  staff o f  a n y  h o s p i t a l  o r  h o s p i t a l s ,  

doctor? 

Yes, N t .  S i n a i  M e d i c a l  C e n t e r  and S u b u r b a n  

Community H o s p i t a l  - 
DO y o u  befonrj  to any  professional soc i e t i e s  or 

- 

o r g a n i z a t i o n s ?  

I ao. 

And what a re  t h o s e ,  doc tor?  

I b e l o n g  t o  t h e  C l e v e l a n d  Academy o f  Medic-ne; 

t h e  Ohio  S t a t e  X e d i c a l  A s s o c i a t i o n ;  I'm a m e m b e r  

o f  t h e  American X e d i c a l  Association a n d  a F e l l o w  

o f  t h e  Amer i can  College of S u r q e o n s ;  I ' m  a 

D i p l o m a t e  of  t h e  Amer ican  Academy o f  O r t h o p e d i c  

S u r g e o n s ;  I b e l o n g  t o  the C l e v e l a n d  O r t h o p e d i c  

S o c i e t y ;  t h e  Ohio S t a t e  O r t h o p e d i c  S o c i e t y ;  t h e  

Mid American O r t h o p e d i c  Socie"cy: t h e  Clinical 

O r t h o p e d i c  S o c i e t y ;  I ' m  a m e m b e r  o f  the A m e r i c a n  

Academy of  O r t h o p e d i c  S u r g e o n s  for Sports M a d i c i n e ;  

7 
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I ' i n  o n e  o f  the f o u n d i n g  m e m b e r s  o f  t h e  Amer ican  

Academy of O r t h o p e d i c  Surgeons f o r  t h e  F o o t  and  

Ank le .  

1 b e l o n g  t o  the I n t e r n a t i o n a l  S o c i e t y  o f  

O r t h o p e d i c s  and  T r a u m a t o l o g i s t s  a n d  some o t h e r  

m i n o r  g r o u p s  a s  w e l l .  

Doctor ,  you  m e n t i o n e d  Amer ican  Board o f  O r t h o p e d i c  

S u r g e o n s .  What i s  t h a t  e x a c t l y ?  

It's a body of  x e n  g r a c t i c i n g  o r t h o p e d i c  surgery 

w h o  have s u c c e e d e d  ana c o m p l e t e d  t r a i n i n g  i n  

o r t h o p e d i c  surgery a n d  h a v e  q u a l i f i e d  t o  p r a c t i c e  

o r t h o p e d i c  surgery. 

And you  m e n t i o n e d  t h a t  you  a r e  a D i p l o m a t e  i n  

t h a t  o r g a n i z a t i o n ?  

Yes a 

g h a t  does t h a t  mean t o  be a D i p l o m a t e ?  

I s m  c e r t i f i e d  t o  be i n  t k e  Amer i can  Academy of 

Orthopedic S u r g e o n s  which  r e q u i r e s  a n  AHA a p p r o v e d  

r e s i d e n c y  i n  or th0pedL-c s u r g e r y  and a c o m p l e t i o n  

o f  that r e s i d e n c y  f o l l o w e d  by written a n d  o r a l  

e x a m i n a t i o n s  f o l l o w e d  b y  t h e  m a n d a t o r y  p r a c t i c e  

o f  o r t h o p e d i c  s u r g e r y  f o r  t w c  yezrs ,  a g a i n  

f o l l o w e d  by  a w r i t t e n  and o r a l  e x a m i n a t i o n .  

T h e  s u c c e s s f u l  c o m p l e t i o n  o f  those  r e q u i r e m e n t s  

e n t i t l e s  o n e  t o  become 30ard c e r t i f i e d .  

- 

8 
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What d o e s  Board c e r t i f i e d  mean, i s  t h a t  s o n e t h i n g  
I 

o v e r  and a b o v e  h a v i n g  a l i c e n s e  t o  p r a c t 2 c e  med ic ine9  

ies, t h a t ' s  c o r r e c t .  

Does t h a t  mean t h a t  you a r e  a d d i t i o n a l l y  q u a l i f i e d  

t o  b e  an  o r t h o p e d i c  s u r g e o n ?  

fes 

i 

~ 

i 

i D o c t o r ,  when did you o b t a i n  y o u r  c e r t i f i c a t i o n  t o  

i 
I 
I 
I 
1 

D o c t o r ,  d u r i n g  the c o u ~ s e  o f  you7 p r a c t i c e  as  a n  

o r t h c p e a i c  s u r g e o n ,  Go ycu t r e a t  p e o p l e  who have  , 

i n j u r i e s  o f  t h e  n e c k  and  back?  

Sure e Ies e 

D o c t o r ,  a t  t h e  r e q u e s t  of  my o f f i c e ,  s p e c i f i c a f i y  

H r *  F a t  Roche,  d i d  you  have  an  o c c a s i c n  t o  exarrtine 

t h e  F l a i r i t i f f '  i n  t h i s  ma t t e r ,  B e v e r l y  B e l l ?  

i 
i 

I d i d .  

And t h a t ,  of  c o u r s e ,  w a s  done a t  the r e q u e s t  of 

Hr. Roche? 

T h a t  is c o r r e c t ,  

And H r .  Roche has worked out a n  agreement  t o  

compensate  you  f o r  y o u r  tlrne s p e n t  on t h i s  matter? 

T h a t  i s  c o r r e c t .  

D o c t o r ,  d o  y o u  r e c a l l  when you f i r s t  s a w  Miss B e l l ?  

i 
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Y e s ,  I saw h e r  o n  t h e  1s t  o f  S e p t e m b e r  o f  1989. 

A n d ,  d o c t o r ,  a t  t h e  t i m e  t h a t  you saw h e r  d i d  

you obtain a h i s t o r y  f rom h e r ?  

I d i d ,  

A n d  c o u l d  you t e l l  u s  p l e a s e  what t h e  h i s t o r y  i s ?  

S h e  t o l d  me that s h e  w a s  i n v o l v e d  i n  a n  au tomobi ln ,  

a c c i d e n t  a t  t h e  i n t e r s e c t i o n  o f  Drexmore  a n d  

V a n  Aken B o u l e v a r d ,  a n d  she s a i d  t h a t  s h e  was t h e  

d r i v e r  of  h e r  a u t o m o b i l e ,  a n d  t h a t  s h e  w a s  w e a r i n g  
- 

a s e a t  b e l t .  

S h e  s a i d  that h e r  a u t o m o b i l e  w a s  s t r u c k  

o n  t h e  l e f t  s i d e  n e a r  t h e  front door .  The  i m p a c t  

c a u s e d  her  to be, q u o t e s ,  s h o o k  rap, e n d  of quotes. 

S h e  d e n i e d  u n c o n s c i o u s n e s s ,  

She w a s  u n a b l e  to recall w h e t h e r  o r  n o t  

s h e  s t r u c k  a n y  p c r t i o n  o f  t h e  i n t e r i o r  o f  t h e  

a u t o m o b i l e .  

S h e  s a i d  she proceeded t o  qo home and 

t h a t  e v e n i n g  was s e e n  a t  L u t h e r a n  H o s p i t a l  

Emergency Room. She  w a s  examined, X-rays w e r e  

t a k e n  a n d  s h e  was a d m i t t e d  t o  t h a t  h o s p i t a l  for 

a p e r i o d  of  t w o  d a y s .  

She d i d  n o t  i d e n t i f y  t h e  d o c t o r  who 

t r e a t e d  her .  

When s h e  w a s  d i s c h a r g e d ,  s h e  was l a t e r  
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Q. 

A 

seen a t  Deaconess H o s p i t a l  w h e r e  s h e  was 

examined  o n  t h e  2 4 t h  o f  J u l y  o f  1989, 

i989 I dockor? 

1987, I ' m  s o r r y .  198?. 

The same y e a r  o f  h e r  a u t o m u b i l e  a c c i d e n t  

she s a i d  s h e  was s e n t  there by h e r  son. She was 

n o t  a d m i t t e d  t o  t h a t  h o s p i t a l .  She was 

examined  a n d  x - r a y s  w e r e  t a k e n .  
- 

The emergency  room record r e v e a l e d  t h a t  

she w a s  q u o t e ,  a 5 4  y e a r  o l d  w h i t e  feinale in a 

r n o t ~ r  v e h i c l e  a c c i d e n t  t w o  d a y s  ago and w a s  

a d m i t k e d  t o  L u t h e r a n  H o s p i k a l  a n d  received C spine 

x- r a y s  a n d  laminograms.  Final d i a g n o s i s  w a s  

no f r a c t u r e  of  t h e  c e r v i c a l  s p i n e ,  

The patisnt t o l d  me t h a t  s h e  did n o t  

l i k e  h e r  doctorl that she had  overheard some 

c o n v e r s a t i o n s  a b o u t  a p o s s i b l e  d i s k  i n j u r y  wh ich  

w a s  s e e n  0x1 t h e  l a m i n o g r a m s .  

She cane t o  t h a t  h o s p i t a l ,  Deaconess  

H o s p i t a l  t h e n ,  f o r  a r e e v a l u a t i o n .  

S h e  alsc had m i l d  u p p e r  back  a n d  s h o u l d e r  

p a i n ,  And t h e  n o t e  i n d i c a t e d  that a D r .  

K i r s c h n e r  w a s  n o t i f i e d .  

She w a s  referred by h e r  a t t o r n e y  t o  Dr. 

G a b e l m a n ,  She  rej?crted t h a t  he  d i d ,  q u o t e s ,  a 

11 
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g a u n t l e t  o f  t e s t s ,  e n d  o f  q u o t e s .  

R e  recommended therapy. 

ile p r o v i d e d  hem: w i t h  a TENS unit, a TENS 

u n i t  b e i n g  a t r e a t m e n t  o f  applying a small 

u n i t  w h i c h  projects a n  i m p u l s e  w h i c h  i s  f e l t  

through t h e  s k i =  w h i c h  is s u p p o s e d  to mudi fy  

p a i n  symptoms 

S h e  s a i d  t h a t  s h e  had a l o t  more tests 
- 

that was performed.  

She was never  h o s p i t a l i z e d ,  

She s a i d  that a n  X R I  e x a m i n a t i o n  was 

aiso o b t a i n e d ,  

At t h e  t i m e  o f  m y  e x a m i n a t i o n  on t h e  

1st o f  S e p t e m b e r  o f  1889, s h e  s a i d  t h a t  s h e  h a d  

p a i n  on t h e  r i g h t  side o f  h e r  neck w h i c h  

awakened  her, 

S h e  s a i d  she had a n  ache i n  her r i g h t  a r m  

and t h a t  she d r o p s  o b j e c t s ,  

She s a i d  t h e  p a i n  in h e r  neck  b e g a n  t h e  

night of  t h e  a c c i d e n t  a n d  several  days later 

she e x p e r i e n c e d  t h e  pain in her r i g h t  upper 

e x t r e m i k y  I 

She s a i d  t h a t  o c c a s i o n a l l y  she v i s i t s  

Dr, Gabelman and Dr. M a r s ,  b u t  h a s  had  no 

s p e c i 2 i c  treatment far  a year p r i o r  t u  the t i m e  

12 
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I examined  h e r ,  

She was a b l e  to comb her h a i r ,  however 

with some d i f f i c u l t y .  

S h e  was a b l e  t o  b r u s h  h e r  t e e t h  u s i n g  h e r  

l e f t  hand. 

She said she was able t o  drive, however  

s h e  had d i f f i c u l t y  t u r n i n g  h e r  head and ? r e f e r s  

o t h e r s  ta d r i v e .  
- 

S h e  is able to d r i v e  herself, She has 

d i f f i c u l t y  b u t t o n i n g  t h e  clothes i n  t h e  hack. 

She s a i d  she i s  right h a n d e d ,  S h e  fastens 

her bra i n  € r e n t  as she has  always d o n e ,  

‘rJhen she reaches o v e r h e a d ,  she does s o  

w i t h  S a i n ,  

She  reports no back p a i n .  

It was h e r  i m p r e s s i o n  t h a t  s h e  also ha1 

a n  EXG e x a m i n a t i o n  b i l t  d i d  n o t  know t h e  r e s u l t s  

sf tnat t s s t .  

She  s a i d  she does all 3er own household 

she g e t s  help, 

b o w l  I which was 

d u t i e s ,  but i n  some a c t i v i t i e s  

S h e  is no l o n g e r  able t o  

h e r  chief s p o r t i n g  a c t i v i t y .  

She w a s  w o r k i n g  as a w a i - r e s s .  

Two rrtonkhs a f t e r  her accident size d i d  

some w o r k  as a cash ier  a n d  told m e  a t  t h e  t i m e  s f  

1 3  
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t h e  e x a m i n a t i o n  t h a t  s h e  i s  now a manager  of 

sane apartment b u i l d i n g s .  

T h a t  was t h e  h i s t o r y  t h a t  s h e  g a v e  me, 

Thank y o u ,  d o c t o r .  

Doctor, y o u  r i lent ioned a c o u p l e  o f  terms 

there and I j u s t ,  i f  1 could b e f o r e  we go o n ,  

you  s a i d  the cervical s p i n e .  Could you tell us 

where t h e  c e r v i c a l  spine i s ?  

Y e s ,  that is t h e  neck  p o r t i o n ,  T h a t  i s  t h e  part 

of t h e  body f r o m  t h e  base o f  t h e  n e c k ,  base  o f  t h e  

head,  down tc %he s h o u l d e r s .  

And you  a l s o  mentioned t h e  t e r m  l a m f n o g r a n s .  

What a re  l a m i n o g r a m s ?  

A lamincgratm i s  a special. f o r m  of a n  x- r a y  which 

t a k e s  x - r a y s  in s l i c e s  50 that, for examplep  i f  

a, r a d i o l o g i s t  w a n k s  t o  examine  a c e r t a i n  p a r t ,  

let's s a y  it's a p a r t  p e r h a p s  t w o  i n c h e s ,  h e  may 

cuk s l ices  e v e r y  quarter of  an i n c h  o r  e v e r y  

h a l f  i n c h  so t h a t  h e  can examine t h e  f r o n t  and 

t h e  back or t h e  s i d e ,  e i t h e r  s i d e  i n  a more 

detailed manner. 

Doctor, another term y o u  mentioned was a n  MRI. 

What is that? 

A n  M R I  i s  a s o p h i s t i c a t e d  e x a m i n a t i o n ,  It's 

a m a g n e t i c  r e s o n a n c e  i m a g i n g  test. It's a t e s t  

- 
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d o n e  by t h e  p a t i s n t  lying o n  t h e  t a b l e  and  a 

m a g n e t i c  f i e l d  is e s t a b l i s h e d  wh ich  p r o d u c e s  

a film o f  a t h r ee  d i m e n s i o n a l  s p e c t r o s c o p i c  form 

w h i c h  g i v e s  t h e  r a d i o l o g i s t  t h e  o p p o r t u n i t y  n o t  

o n l y  zo see t h e  parts b u t  t o  g e t  a t h o r o u g h  

e x a m i n a t i o n  w i t h  d i f f e r e n t  f o r m ,  d i f f e r e n t  

?arts o f  t h e  body, d i f f e r e n t  t i s s u e s  p r o d u c i n g  

a d i f f e r e n t  s i g n a l  so t h a t  he  c a n  tell t h e  - 

difference b e t w e e n  bone ,  be tween  f a s c i a ,  b e t w e e n  

muscle I b e t w e e n  a r t e r i e s  veins l i g i l m e n t s  I 

et ce t e r a .  

Doctor, y o u  mer , t ioned  f a s c i a .  X h a t  a r e  f a s c i a ?  

Fascia i s  a g r i s t l e ,  When you  e a t  a steak and 

t h a t  part w h i c h  is t o u g h ,  the gristle, that is 

f a s c i a .  

D ~ c t o r ~  t h e  o n e  last - type o f  examination m e n t i o n e d  

was an EXG. 

A n  EMS i s  a t e s t  t h a t  w i l l  examine  t h e  sgeed i n  

w h i c h  a nerve transmits a n  i m s u l s e .  It a l s o  is 

il test t h a t  d i s c e r n s  the a c t i v i t y  o f  muscEesp 

w h e t h e r  they act n o r m a l l y  or a b n o r m a l l y .  

So t h a t  test is u s e d  t a  test for n e u r o l o g i c a l  

a n d / o r  m u s c l e  p r o b l e m s ?  

T h a t ' s  co r r ec t .  

~ o c t o s ,  d i d  you t h e n ,  after y o u  o b t a i n e d  a history, 
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do a n  e x a m i n a t i o n  o f  Mrs. S e l l ?  

1 6id. 

And what d i d  t h a t  reveal, doctor? 

T h a t  e x a m i n a t i o n  revealed t h a t  w e  a r e  d e a l i n g  

with a 56 y e a r  o l d ,  1 2 0  pound, five foot f o u r  

i n c h  fernille, 

T h e  e x a m i n a t i o n  o f  t h e  neck  a n d  cervical 

s p i n e  w a s  -- r e v e a l e d  t h a t  s h e  w a s  able t o  Send  
- 

h e r  h e a d  f o r w a r d  5 0  d e g r e e s ,  a no rma l  r a n g e ,  

She was a b l e  to l c o k  up a t  t h e  c e i l i n g ,  w h i c h  w e  

@ail extension, 45 degrees ,  w h i c h  is a norn?al 

r ange .  

She  w a s  able t o  t u r n  h e r  head t o  e i t h e r  

side and t h i s  %as accomplished t o  3 0  degrees, 

T h e s e  movements were l i m i t e d  at khe extremes 

of the motions on both s i d e s ,  

T h e  s h o u l d e r  joint motions were measured  

and she w a s  a b l e  t o  r a i se  h e r  arm up t o  t h e  s i d e ,  

i n s i d e ,  outside, a n d  all.  t h o s e  r a n g e s  were within 

normal f i n i t s  1 

She h a d  no e v i d e n c e  of any  muscle 

spasm i n  t h e  a r e a  o f  h e r  neck. 

We checked t h e  reflexes and f o u n d  them 

t o  be n c r m a l ,  

S h e  demons t r a t ed  no evidence  o f  any m u s c l e  

16 
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s o r e n e s s  i n  t h e  t r a p e z i o u s  muscle w h i c h  is t h a t  

m u s c l e  t h a t  goes from t h e  nape  o f  the neck out t o  

t h e  s h o u l d e r ,  

And s h e  h a d  no s c a p u l a r  angle tendercess 

which  is a n o t h e r  s i t e  on the upper: back which  w e  

checked t o  see w h e t h e r  or nct there is any  s a i n  

i3r tenderness i n  t h a t  area ,  

She d e m o n s t r a t s d  k h s n  a. f o r m  of s e n s o r y  
- 

loss which w e  d e s i g n a t e  as  glove type h y p o s t h e s i a  

which means  t h a t  nc. m a t t e r  w h e r e  t h e  exeremi t ry  

i s  examined, o n  the i n s i d e  CP the outside, from 

t h e  top ts t h e  b o t t o m ,  there w a s  a d i f f e r e n c e  

in the sensation bet-deen t h e  r i g f i t  and l e f t  and 

t h i s  i s  ai? abnormal  r e s p o n s e ,  Glove type 

h y p c s t h e s i a s  a r e  m a n i f e s t a t i o n s  o f  someone w h o  

nay be  e i t h e r  denying pain or is a hysterical 

t y p e  sf componen t ,  

n x. f P n  not s u r e  I i lnders tand  w h a t  you're s a y i n g ,  

doctor, Are you  saying t h a t  it is n o t  r e a l i y  

there? 

.A That's -- it is notp it ca i lno t ,  there cannot be 

a glove type hyposthesia because w e  know that 

t he r e  is a certain geography sf d i s t r i b u t i o n  o f  

the nerves f r o m  the brain ant! the brachial 

plexus t h a t  would  designate every nerve in t h e  

1'7 
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neck  r e g i o n  w h i c h  goes i n t o  the arm. When o n e  has 

a circumferential or glove t y p e  h y p o s t h e s i a  t h a t  

just doesn't work khat w a y ,  

How did Xiss B e l l  demonstrate t h i s  glove t y p e  

hyposthesia? B e c a u s e  I t h i n k  y o u  i n d i c a t e d  a 

Ic?k sf tests t h e r e  that you  s a i d  were all n o r m a l ,  

Suze 

H o w  d i d  s h e  m a n i f e s t  or d e m o n s t r a t e  i t  ts you? 

talien she w a s  checked w i t h  a p i n p o i n t  i n  he r  

u p g e r  e x t r e d t i e s ,  she, o n  t h e  right s i d e ,  would 

n o t  be able to feei  the pin, but w a s  a b l e  t o  

feel. it o n  the left s ide ,  w h e t h e r  we touched her  

on  the inside 0 2  the arx o r  t h e  otltsi.de c f  t h e  dzm, 

u p g e r  a r m ,  lcwer a r m ,  x r i s f l  hand, all of t h i s  

- 

. C  was as iz: it w a s  cove re^ w i t h  a glove, that s h e  

c o u l d  not f ee l  i t .  That is a b n o r m a l .  

Aind you're s a y i n g  f r o m  a n  o r t h o p e d i c  o r  a 

neurological s t a n d p o i n t  t h a t  that s h o u l d  n d t  be 

h a p p e n i n g  i f  s h e  w a s  -- 
Y e s p  thates c o r r e c t ,  I t  should n o t  a n d  c a n n o t  

happen  where a l l  o f  t h e  nerves i n  t h e  u p p e r  

e x t r e m i k y  are c o m p l e t e l y  senseless. 

1 see, Thank you ,  d o c t o r ,  

C 9 U l d  y o u  -- w a s  there  a n y  o t h e r  

e x a m i n a t i o n  that you performed? 

1 8  

http://otltsi.de


a, c 
E-4 

d 
0 

a 
c 

e a  o r :  

TI c 

d 

(u 
3 

E 
0 
!4 
"r 

c 
a, 
s: 
3 
x u 
d) 
E: 

0 
m 

D, "4J 

cU 
m 0 m G 

a, 

rd 
8, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

I1 

12 

,\h >, 13 

14 

15 

16 

1'; 

18 

19 

20 

21 

22 

23 

24 

25 

t h e i r  neck a n d  guard t h e i r  rrtcvements i n  l y i n g  

down and will want a c e r t a i n  Level o f  t h e  pillow 

on t h e  e x a m i n i n g  t a b l e  5 0  t h a t  t h e  d i s c o m f o r t  i n  

t h e  neck  is m i n i m i z e d ,  T h a t  was n o t e d ,  

H i s s  Bell d i d  n o t  ask for those th in$ ;s?  

That's c s r r e c t .  

I see. Doctorl d i d  t h a t  c s m p l e t e  your physical 

e x a m i n a t i o n ,  

Did you examine any  records o r  a n y  other m a t e r i a l  

ir: cocnzc%i.cn with rer idezing your opinion? 

I $.id. 

A n a  wha t  did you examine? 

I examined t h e  reconrds t h a t  were s u 5 m i t t e d  from 

Br, Gabe lman  and f rom Dr. Mars, 

- 

I s a w  the emergency  room r e c o r d  t h a t  w a s  

~ b t a i r t e d  as w e l l  

Doctora d i d  t h a t  complete e v e r y t h i n g  that you 

examined  i n  c o n n e c t i o n  with r s n d e r i n g  your o p i n i o n  

i n  this m a t t e r ?  

Y e s  ' that@ s corrsct * 

Before I get to your o p i n i o n ,  doctorl as I u n d e r s t a  

i t ,  s u b s e q u e n t  t o  r e n d e r i n g  your i n i t i a l  o p i n i o n  

on Septer ie r  5 ,  1 9 8 9 ,  you  were p r o v i d e d  w i t h  

Some a d d i t i o n a l  i n f o r m a t i o n  which you a l s o  h a v e  

r e v i e w e d r  i s  t h a t  c o r r e c t ?  

2 9  
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That’s c o r r e c t .  

What other i n E o r m a t i o n  w 2 r e  you  provided I doctor? 

The e x a m i n a t i o n  c f  the Ef4G and t h e  K R I  s t u d i e s .  

Doctor, as a r e s s f t  of your e x a m i n a t i o n  o f  M i s s  

B e l l ,  t h e  review o f  t h e  recozjs that you h a v e  

received a n d  y o u r  e x p e r i e n c e  ar,d training as an 

did y0t3 s r t h o p e d i c  s u r g e o n i .  did y o u  come to a -- 
reach  an op i r r ion  to z reasonable d e g r e e  of medica:! 

certainty as to w h e t h e r  Miss B e l l  saffenred any 

i n j u x i e s  in t h i s  a u t o n o b i l e  a c c i d e n t ?  

Y B S P  T did, 

And w h a t  is t h a 5  o p i n i o n ,  d~c- tsor?  

W e i l ,  I t i 4 , s u ~ ; h t  that she s u s t a i n e d ,  at rhe t i m e  

0 2  the a c c i d e n t ,  s o m e  s o f t  t i s s u e  i n g u r i e s  to 

her neck  r e g i o r , ,  t h a t  &he i n j u r i e s  t h a t  s h e  

sasmined. in a p a k i e n t  0 2  t h i s  age group  s h o u l d  

zespond f a v ~ r a b l y  w i t h i n  a Peasonable  period of 

time, not t o  e x c e e d  12 weeks and that the 

s o p h i s t i c a t e d  t e s t s  that were taken and 

exas fned  by t h e  d o c t o r s  who obtained t h o s e  and 

the r s c o r d s  t h a t  I r e v i e w e d ,  showed no e v i d e n c e  

of any abnormal  tests that w e r e  pe r fo rmed .  

Doctor, you rnentiorted the t e r m  soft t i s sae  

injury, WhaZl does t h a t  mean? 

soft t i s s u e  Injury refers  to a n y t h i n g  in t h a t  part 

- 
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or' the body W h i c h  is injured e x c e p t  f o r  bone, 

meaning the s k i n ,  fascia I m u s c l e s  tendons ~ 

ligamenks I et cetera. 

So you're s a y i n 9  t h a t  w h a t  you b e l i e v s  Miss 

B e l l  s u f f e r e d  w a s  i n j u r i e s  to the r nusc f e5 ,  

skin and fascia of her neck? 

No, I t h i n k  w h a t  s h e  had was an injury really to kh 

i i g a m e n t s u s  s t r u c t u r e s  of tine ceP.Pical s p i n e  - 

which  s e c o z d a r i l y  i n v o l v e s  sone Ziegzee o f 

s p L i x c i I l q  of the IEuseies o f  &ne neck, 

Acd yoar c p i a i o n  t h a t  base2 on your e x ~ e r i e n e e  

she shi3uPd h z ~ e  I ' ~ G U V E S T ~ . ~  f x ~ r r .  t h a t  in a maximuiz 

pebiod  of about 1 2  w e e k s ?  

Yesp i , p *  t h i s  a.ge rjrol;p a 2 e r s s n  who oth?,er#Jise 

Hs h e a f t h y ,  1 wcuia S i l S ? 2 C t  sna6, that perioii of * -  

t i se  i s  s u f f i c i e n - c  f o r  someone to zecover fro:?? 

3 s o f t  & i s s u e  i n j u r y ,  

A ~ C  20 I unc ie ra t sna  you ts say t h a t  t h e  

t e s t s  s u c h  as t h e  EEG, E S G  and the MIS; all 

revealed no i n j u r y  EO her f rom t h i s  a c c i d e n t ?  

 he r a d i o l o g i s t ,  on h e r  G T  scan it was r e p o r t e d  

t h a t  s h e  had a s l i g h t  b u l g e  o f  one of t h e  d i s k s .  

A CT sci in  o f  the c e r v i c a l  s p i n e  is not a very 

s a t i s € a c t o r y  e x a m i n a t i o n .  

e he MRI is a b e t t e r  examinaz ion ,  w h i c h  w a s  

2 2  
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shez %\ere is any n e r v e  z ~ o t  invo2vement  t h a t  

wcu ld  i z p l y  "that t he re  is a d i s k  i n j u r y ,  

5 hhen  you say nezve IOOX i n v o i v e m e n t ,  w h a t  do you 

mean by EhaE? 

7 
ia, Well, in order for: t h e  p a t i e n t  to experience 

p z i n  as a r e s u l k  of an injary to 2 d i s k ,  it 

iZip1.iS5 rhaC the d i s k  m u s t  be i r r i t a t i n g  Or 

2 u s b i n g  p r e s s u r e  on a n e r v e  which is n o t  d e n o n s t r a t  

Q There is ZIG e v i d e n c e  of that in t h i s  case? 

A. T h e r e  is no avldence. 

MR. WANTZ: Okay * 

Thank y o a F  doc to r ,  I have no c t h e ~  
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q u e s t i o n s  * 

THE W I T N E S S :  Thank you. 

XR. ANDREWS : Doc to I" p 

you have 2 r i g h t  to r e v i e w  t h i s  t a p e  iz i t s  

e n t i r e t y  or you may w a i v e  that r i g h t .  

THE WITNESS : 1 waive it, 

1 a l s o  waive s i g n a t u r e  6n t h e  

t r a n s c r i p t ,  

( S i g n a t u r e  waived,) 

2 4  
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The S t a t e  of O h i o ,  
County  of Cuyahoga, I ’t s s :  

I ,  William J .  Mahan, a Notary P u b l i c  w i t h i n  a n d  

for t h e  S t a t e  o f  O h i o ,  a u t h o r i z e d  t o  a d m i n i s t e r  o a t h s  

and t o  t a k e  a n d  c e r t i f y  d e p o s i t i o n s ,  do h e r e b y  c e r t i f y  

t h a t  t h e  above-named DR. MALCOLM A .  BRAEIES w a s  by me, 

b e f o r e  t h e  g i v i n g  of h i s  deposition, f i r s t  d u l y  sworn  

t o  t e s t i f y  t h e  t r u t h ,  the whole  t r u t h  a n d  n o t h i n g  b u t  

the t r u t h ;  t h a t  the d e p o s i t i o n  as above set forth was 
- 

r e d u c e d  t o  w r i t i n r j  by m e  by  means o f  s t e n o t y ~ y ,  a n d  w a s  

l a t e r  t r a n s c r i b e d  i n t o  t y p e w r i t i n g  u n d e r  m y  d i r e c t i o n ;  

t h a t  t h i s  is a t r u e  record  sf t h e  t e s t i m o n y  given b y  

t h e  w i t n e s s ,  a n d  t h a t  the r e a d i n g  a n d  s i g n i n g  o f  the 

d e p o s i t i o n  was e x p r e s s l y  w a i v e d  by t h e  w i t n e s s  a n d  by 

s t i p u l a t i o n  o f  c o u n s e l ;  t h a t  s a i d  deposition was taken 

a t  t h e  a f o r e m e n t i o n e d  t i m e ,  d a t e  a n d  p l a c e ,  pursuant ko 

n o t i c e  and s t i p u l a t i o n s  of c o u n s e l ;  a n d  that I a m  n o t  

a r e l a t i v e  o r  employee  or a t t o r n e y  o f  a n y  o f  ths 

p a s t i e s ,  o r  a r e l a t i v e  02: exiployee o f  such attorney, o r  

f i n a n c i a l l y  i n t e r e s t e d  i n  t h i s  a c t i o n .  

IN WITNESS WHEREOF, I h a v e  h e r e u n t o  s e t  m y  h a n d  
--4 i ;; ,.:/7 

a n d  s e a l  o f  o f f i c e ,  a t  C l e v e l a n d ,  O h i o ,  L .his ;  - day  

of February, A - ’ 3 .  1 9 9 2 .  
i’ /fd / ,q,/ 1 

i:/i - 1, ,,A,, i ,A 7 -=( , ‘-7 
W i l l i a m  J, Nahan, Notary Public, S t a t e  of Ohio  
1 4 5 0  Midland  B u i l d i n g ,  C l e v e l a n d ,  O h i o  44115 
M y  commission e x p i r e s  J a n u a r y  1 9 ,  1995. 
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S t a t e  o f  O h i o ,  ) 

C o u n t y  o f  C u y a h o g a .  1 
) s s :  

- - -  

I N  THE C O U R T  O F  C O M M O N  PLEAS 

E L M E R  J A M E S  R O T H M A N  ) 
1 

P l a i n t i f f ,  1 
) 

1 

1 
D e f e n d a n t .  1 

v s .  ) C a s e  N o .  1 1 9 ( 6 2 1  

CONSOLIDATED R A I L  CORPORATION, ) J u d g e  J o s e p h  M c M a n a m a n  

D E P O S I T I O N  O F  M A L C O L M  A .  BRAHMSt M . D .  

T h u r s d a y r  A p r i l  211 1 9 8 8  

T h e  D e p o s i t i o n  o f  M A L C O L M  A .  BRAHMS, M . D . ?  a 

w i t n e s s ,  c a l l e d  b y  c o u n s e l  o n  b e h a l f  o f  t h e  D e f e n d a n t  

f o r  e x a m i n a t i o n  u n d e r  t h e  O h i o  R u l e s  o f  C i v i l  

P r o c e d u r e ,  t a k e n  b e f o r e  m e ,  J a n e t  M .  S c h l i f e r ,  a 

N o t a r y  P u b l i c  i n  a n d  f o r  t h e  S t a t e  o f  O h i o ,  b y  

a g r e e m e n t  o f  c o u n s e l  a n d  w i t h o u t  f u r t h e r  n o t i c e  o r  

o t h e r  l e g a l  f o r m a l i t i e s ,  a t  2 6 9 0 0  C e d a r  R o a d r  

B e a c h w o o d ,  O h i o ,  c o m m e n c i n g  a t  6 : 1 5  p . m . ,  t h e  d a y  a n d  

d a t e  a b o v e  s e t  f o r t h .  
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A P P E A R A N C E S :  

On b e h a l f  o f  t h e  P l a i n t i f f :  

M i c h a e l  B .  M i c h e l s o n r  Esq, 
M i c h a e l  J .  R o g a n r  Esq, 
G a i n e s  & S t e r n  C o O r  L . P . A .  
1 7 0 0  O h i o  S a v i n g s  P l a z a  
1 8 0 1  E a s t  N i n t h  S t r e e t  
C l e v e l a n d l  O h i o  4 4 1 1 4  

On b e h a l f  o f  t h e  D e f e n d a n t :  

W i l l i a m  F .  G i b s o n r  Esq, 
G a l l a g h e r r  S h a r p r  F u l t o n  & N o r m a n  
6 t h  F l o o r r  B u l k l e y  B u i l d i n g  
C l e v e l a n d l  O h i o  4 4 1 1 5  

ALSO PRESENT:  

J. J, S u l l i v a n  
Tom B a k e r r  M u l t i - V i d e o  

S T I P U L A T I O N  

I t  w a s  s t i p u l a t e d  b y  a n d  b e t w e e n  c o u n s e l  f o r  t h e  

r e s p e c t i v e  p a r t i e s ?  a n d  w i t h  t h e  c o n s e n t  o f  t h e  

w i t n e s s ,  t h a t  t h e  r e a d i n g  a n d  s i g n i n g  o f  t h e  

t r a n s c r i p t  o f  t h i s  d e p o s i t i o n  i s  e x p r e s s l y  w a i v e d .  

- - -  
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M A L C O L M  A .  B R A H M S l  M . D .  1 

2 

3 

4 

5 

6 

7 

a w i t n e s s  c a l l e d  b y  c o u n s e l  o n  b e h a l f  o f  t h e  

D e f e n d a n t  f o r  e x a m i n a t i o n  u n d e r  t h e  R u l e s l  h a v i n g  

b e e n  f i r s t  d u l y  s w o r n  a s  h e r e i n a f t e r  c e r t i f i e d ,  w a s  

d e p o s e d  a n d  s a i d  a s  f o l l o w s :  

D I R E C T  E X A M I N A T I O N  

B Y  M R .  G I B S O N :  

W o u l d  y o u  b e g i n  b y  g i v i n g  u s  y o u r  f u l l  I 
! n a m e  , p l e a s e ?  

1 A .  
D r .  M a l c o l m  A .  B r a h m s .  

1 3  

14 

Q .  A n d ,  D o c t o r ,  w e ' r e  c u r r e n t l y  i n  y o u r  o f f i c e .  

W o u l d  y o u  i n d i c a t e  w h a t  t h e  a d d r e s s  i s  h e r e ?  

1 A. 
2 6 9 0 0  C e d a r  R o a d ,  B e a c h w o o d ,  O h i o .  

And t h i s  i s  t h e  M o u n t  S i n a i  M e d i c a l  B u i l d i n g ;  

i s  t h a t  c o r r e c t ?  

16 

17 
Q .  

18 

19 

A. 

Q. 

T h a t  i s  c o r r e c t .  

A l l  r i g h t .  

D o c t o r f  w h a t  i s  y o u r  p r o f e s s i o n ?  2 0  

2 1  
A .  P h y s i c i a n ,  o r t h o p e d i c  s u r g e o n .  

2 2  I Q -  And w h a t  i s  o r t h o p e d i c s ?  

2 3  1 A .  O r t h o p e d i c  s u r g e r y  i s  t h a t  b r a n c h  o f  m e d i c i n e  

24 

2 5  

t h a t  d e a l s  w i t h  t h e  i n v e s t i g a t i o n ,  p r e s e r v a t i o n  

a n d  r e s t o r a t i o n  o f  t h e  f o r m  a n d  f u n c t i o n  o f ' t h e  
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Q. 

A. 

Q *  

A, 

0 .  

A, 

Q .  

A. 

4 

m u s c u l o s k e l e t a l  s y s t e m  b y  m e d i c a l ,  s u r g i c a l  a n d  

r e h a b i l i t a t i v e  m e a n s .  

I n o t i c e ,  D o c t o r ,  t h a t  b e h i n d  y o u  a r e  n u m e r o u s  

s p o r t s  p i c t u r e s .  

D o  y o u  h a v e  a n y  c o n n e c t i o n  w i t h  s p o r t s  

m e d i c i n e ?  

Y e s .  I d i d  a t  o n e  t i m e ,  y e s .  

W h a t  w a s  t h a t ,  D o c t o r ?  

I w a s  t h e  o r t h o p e d i c  p h y s i c i a n  f o r  t h e  

C l e v e l a n d  B u l l d o g s ,  t h e  C l e v e l a n d  I n d i a n s  a n d  

t h e  C l e v e l a n d  B r o w n s .  

And  t h a t  w a s  d u r i n g  w h a t  t i m e  p e r i o d ?  

A p e r i o d  o f  15 y e a r s  f o r  t h e  C l e v e l a n d  B r o w n s ,  

1 9 6 5  t h r o u g h  1 9 8 0 .  

A l l  r i g h t .  And  i n  r e g a r d  t o  y o u  e d u c a t i o n a l  

b a c k g r o u n d ,  D o c t o r ,  w h a t  i s  t h e  e d u c a t i o n a l  

b a c k g r o u n d  t h a t  y o u  h a v e  h a d  t h a t  g o t  y o u  u p  t o  

t h i s  p o i n t ?  

I ' m  a g r a d u a t e  o f  t h e  O h i o  C o l l e g e  o f  

C h i r o p o d y r  a n d  t h e n  a g r a d u a t e  o f  W e s t e r n  

R e s e r v e  U n i v e r s i t y  M e d i c a l  S c h o o l .  

I s e r v e d  a y e a r  o f  i n t e r n s h i p  a t  

C l e v e l a n d  C i t y  H o s p i t a l r  n o w  k n o w n  a s  C l e v e l a n d  

M e t r o p o l i t a n  G e n e r a l  H o s p i t a l ,  a y e a r  o f  

g e n e r a l  s u r g i c a l  t r a i n i n g  a t  t h a t  s a m e  
, 
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i n s t i t u t i o n ,  f o l l o w e d  b y  t h r e e  more  y e a r s  o f  

o r t h o p e d i c  s u r g i c a l  t r a i n i n g ;  o n e  a t  M o u n t  

S i n a i  M e d i c a l  C e n t e r ,  a n d  t w o  a t  t h e  I n d i a n a  

U n i v e r s i t y  M e d i c a l  C e n t e r  i n  I n d i a n a p o l i s ,  

I n d i a n a .  

T H E  V I D E O  O P E R A T O R :  E x c u s e  m e ,  w e ' r e  off 

t h e  r e c o r d .  

( W h e r e u p o n ,  t h e r e  w a s  a d i s c u s s i o n  

o f f  t h e  r e c o r d . )  

B Y  MR. G I B S O N :  

Q .  D o c t o r ,  i m m e d i a t e l y  p r i o r  t o  t h i s  d e p o s i t i o n  

b e g i n n i n g ,  y o u  h a d  b e e n  s w o r n  i n  b y  t h e  C o u r t  

R e p o r t e r .  And  y o u  u n d e r s t a n d  t h a t  i n  t h e  

c o u r s e  o f  y o u r  t e s t i m o n y  y o u  a r e  r e m a i n i n g  

u n d e r  o a t h ,  o b v i o u s l y .  

A .  Y e s ,  t h a t  i s  c o r r e c t .  

Q .  C a n  y o u  i n d i c a t e  f o r  u s  w h a t  t h e  t e r m  B o a r d  

c e r t i f i c a t i o n  m e a n s ?  

A .  Y e s .  T o  b e  B o a r d  c e r t i f i e d  i n  o r t h o p e d i c  

s u r g e r y ,  i t  r e q u i r e s  t h a t  o n e  c o m p l e t e  a A M A  

a p p r o v e d  o r t h o p e d i c  r e s i d e n c y  i n  a n  a p p r o v e d  

h o s p i t a l  s e t t i n g .  F o l l o w i n g  t h a t ,  a w r i t t e n  

a n d  o r a l  e x a m i n a t i o n  i s  g i v e n ,  t w o  y e a r s  o f  

o r t h o p e d i c  p r a c t i c e  i s  r e q u i r e d ,  f o l l o w e d  b y  

a n o t h e r  w r i t t e n  a n d  o r a l  e x a m i n a t i o n .  

I 

I 
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Q. 

A. 

Q -  

A, 

Q -  

A. 

Q. 

A, 

6 

S u c c e s s f u l  c o m p l e t i o n  o f  a l l  o f  t h o s e  

r e q u i r e m e n t s  e n t i t l e s  o n e  t o  b e c o m e  c e r t i f i e d .  

A n d ,  D o c t o r ,  a r e  y o u  B o a r d  c e r t i f i e d ?  

I a m .  

When d i d  y o u  r e c e i v e  t h a t  B o a r d  c e r t i f i c a t i o n ?  

1 9 5 8 .  

A r e  y o u  a m e m b e r  o f  a n y  m e d i c a l  a s s o c i a t i o n s  o r  

o r g a n i z a t i o n s ?  

I a m .  

And w h a t  w o u l d  t h a t  e n t a i l ?  

I b e l o n g  t o  t h e  C l e v e l a n d  A c a d e m y  o f  M e d i c i n e l  

t o  t h e  O h i o  S t a t e  M e d i c a l  A s s o c i a t i o n t  t o  t h e  

A m e r i c a n  M e d i c a l  A s s o c i a t i o n .  

I a m  a F e l l o w  o f  t h e  A m e r i c a n  C o l l e g e  o f  

S u r g e o n s .  I am a D i p l o m a t e  o f  t h e  A m e r i c a n  

A c a d e m y  o f  O r t h o p e d i c  S u r g e o n s .  

I a m  a member  o f  t h e  A m e r i c a n  A c a d e m y  o f  

O r t h o p e d i c  S u r g e o n s  f o r  S p o r t s  M e d i c i n e .  

I ' m  a f o u n d i n g  m e m b e r  o f  t h e  A m e r i c a n  

A c a d e m y  o f  O r t h o p e d i c  S u r g e o n s  f o r  t h e  f o o t  a n d  

t h e  a n k l e .  

I a m  a m e m b e r  o f  t h e  C l e v e l a n d  O r t h o p e d i c  

C l u b ,  t h e  C l i n i c a l  O r t h o p e d i c  S o c i e t y ,  t h e  

M i d - A m e r i c a  O r t h o p e d i c  S o c i e t y r  t h e  

I n t e r n a t i o n a l  O r t h o p e d i c  S o c i e t y r  I n t e r n a t i o n a l  
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O r t h o p e d i s t  a n d  T r a u m a t o l o g y  s o c i e t y ,  a n d  some 

o t h e r  m i n o r  g r o u p s l  a s  w e l l .  

V e r y  w e l l .  

N o w ,  D o c t o r ,  y o u  h a v e  p r e v i o u s l y  

d e s c r i b e d  o r t h o p e d i c s .  I n  y o u r  r o l e  a s  a n  

o r t h o p e d i c  s u r g e o n  -- b y  t h e  w a y ,  a r e  y o u  

a f f i l i a t e d  w i t h  a n y  h o s p i t a l s ?  

I a m .  

W h a t  h o s p i t a l s  w o u l d  t h a t  i n c l u d e ?  

M o u n t  S i n a i  M e d i c a l  C e n t e r  a n d  S u b u r b a n  

C o m m u n i t y  H o s p i t a l .  

N o w I  i n  y o u r  r o l e  a s  a n  o r t h o p e d i c  s u r g e o n ,  d i d  

y o u  h a v e  a n  o p p o r t u n i t y  t o  s e e  E l m e r  R o t h m a n ?  

I d i d .  

D o  y o u  r e c a l l  w h e n  y o u  s a w  h i m ?  

On t h e  1 4 t h  o f  D e c e m b e r  o f  1 9 8 7 .  

A n d  t h a t  w a s  h e r e  i n  y o u r  o f f i c e ?  

T h a t  i s  c o r r e c t .  

A n d  t h a t  w a s  f o r  p u r p o s e s  o f  a n  e x a m i n a t i o n ;  i s  

t h a t  c o r r e c t ?  

T h a t  i s  c o r r e c t .  

D i d  y o u  t a k e  a h i s t o r y  f r o m  M r .  R o t h m a n  a t  t h a t  

t i m e ?  

I d i d .  

A n d  w h a t  w a s  t h e  r e s u l t  o f  t h a t  h i s t o r y  t a k i n g ?  
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A .  H e  t o l d  m e  t h a t  o n  t h e  1 5 t h  o f  J a n u a r y  o f  1 9 8 5  

t h a t  h e  w a s  i n j u r e d  a t  w o r k  f o r  t h e  C o n r a i l  

C o r p o r a t i o n .  

H e  s a i d  t h a t  h e  w a s  i n s t a l l i n g  a f u e l  

l i n e  i n  a n  e n g i n e  a n d  h e  s l i p p e d  o n  a n  i c y  

s u r f a c e ,  r e s u l t i n g  i n  a b a c k  i n j u r y .  

H e  r e p o r t e d  t h a t  h e  d i d  s t a y  o n  t h e  j o b ,  

a n d  w a s  s e e n  a t  E u c l i d  G e n e r a l  H o s p i t a l ,  e i t h e r  

t h a t  d a y  o r  s h o r t l y  t h e r e a f t e r .  

H e  w a s  t r e a t e d  w i t h  m e d i c i n e .  H e  w a s  n o t  

c e r t a i n  w h e t h e r  o r  n o t  a n y  X - r a y s  w e r e  t a k e n  a t  

t h a t  t i m e .  A n d  h e  w a s  r e f e r r e d  t o  h i s  l o c a l  

f a m i l y  d o c t o r  f o r  c o n t i n u e d  t r e a t m e n t .  H e  w a s  

s e e n  b y  a d o c t o r  a t  t h e  E u c l i d  C l i n i c ,  

F o r  t w o  w e e k s  h e  w a s  a s s i g n e d  l i g h t  d u t y .  

H e  r e p o r t e d  t o  m e  t h a t  t h i s  m e a n t  t h a t  h e  w a s  

t o  r e p o r t  f o r  w o r k  b u t  s t a y e d  i n  t h e  

d i s p e n s a r y .  H e  h a s  n o t  r e t u r n e d  t o  w o r k  s i n c e  

M a r c h  o f  1 9 8 5 .  

H e  s t a t e s  t h a t  s u r g e r y  w a s  r e c o m m e n d e d .  

H e ' s  u n c e r t a i n  w h o  t h e  d o c t o r  w a s  t h a t  m a d e  

t h a t  r e c o m m e n d a t i o n ,  

T h e  p a t i e n t  r e p o r t s  t h a t  h e  h a s  h a d  a n  

E M G ,  a C T  s c a n  a n d  X - r a y s .  

H e ' s  b e e n  t o l d  t h a t  h e  h a d ,  q u o t e s ,  a 
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p i n c h e d  n e r v e  a n d  n e e d s  s u r g e r y ,  e n d  o f  

q u o t e s .  H e  h a s  t h u s  f a r  h a d  n o  s u r g e r y .  

H e  t o l d  m e  t h a t  h e  w a s  r e f e r r e d  t o  Dr. 

G a b e l m a n  b y  a f r i e n d ,  H e  w a s  h o s p i t a l i z e d  a t  

H i l l c r e s t  H o s p i t a l ,  t r a c t i o n  w a s  u s e d ,  p h y s i c a l  

t h e r a p y  w a s  u s e d ,  f o r  a p p r o x i m a t e l y  n i n e  d a y s .  

A t  a l a t e r  t i m e ,  a m y e l o g r a m  w a s  

p e r f o r m e d .  H e  r e p o r t e d  t h a t  h e  a l s o  h a d  a 

t h e r m o g r a m  a n d ,  a t  l e a s t ?  a s e c o n d  C T  s c a n .  H e  

c o n t i n u e d  t o  h a v e  p h y s i c a l  t h e r a p y ,  a n d  t a k e s  

m e d i c a t  i o n .  

H e  d e s c r i b e d  h i s  j o b  t o  m e  t h a t  h e  d o e s  

l a b o r e r ' s  w o r k ,  w h i c h  i n c l u d e s  f u e l i n g  

l o c o m o t i v e s ,  s e r v i c i n g  s u p p l i e s  o f  a j a n i t o r i a l  

n a t u r e .  

H e  a l s o  h a s  a s e c o n d  j o b ,  t h a t  o f  d o i n g  

some l i g h t  d e l i v e r y  for a n  a d v e r t i s i n g  c o m p a n y .  

H e  h a s  b e e n  w o r k i n g  f o r  t h e m  s i n c e  A p r i l  o f  

1 9 8 7 .  T h i s  d o e s  n o t  i n c l u d e  a n y  h e a v y  l i f t i n g .  

A t  t h e  t i m e  t h a t  I e x a m i n e d  h i m ,  h e  

r e p o r t e d  t h a t  h e  h a s  a c o n s t a n t  p a i n  i n  h i s  

b a c k ,  w h i c h  i s  a g g r a v a t e d  b y  l o n g  s i t t i n g  o r  

s t a n d i n g .  W a l k i n g  c a u s e s  i n c r e a s i n g  

d i f f i c u l t y .  H e  i s  n o t  t r o u b l e d  b y  d r i v i n g ,  H e  

l i f t s  3 5  p o u n d s  o r  l e s s .  C o u g h i n g  a n d  s n e e z i n g  
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a g g r a v a t e s  h i s  s y m p t o m s :  h o w e v e r ,  b o w e l  

m o v e m e n t s  a n d  i n t e r c o u r s e  d o  n o t .  

H e  h a s  p a r e s t h e s i a s .  H e  k n e e l s  a n d  

s t o o p s  k e e p i n g  h i s  b a c k  s t r a i g h t .  T h e  p a i n  

a w a k e n s  h i m ,  a n d  h e  h a s  m o r n i n g  s t i f f n e s s .  

T h a t  w a s  t h e  h i s t o r y  t h a t  h e  g a v e  m e .  

Q .  A l l  r i g h t .  

By  t h e  w a y ,  w a s  t h e r e  a p a s t  h i s t o r y  t h a t  

h e  h a d  i n d i c a t e d ?  

A .  I a s k e d  h i m  i n  t h e  p a s t  i f  h e  h a d  h a d  a n y  

p r e v i o u s  i n j u r i e s ,  a n d  h e  d e n i e d  a n y  p r e v i o u s  

b a c k  i n j u r i e s .  

H e  t o l d  m e  t h a t  h e ' s  b e e n  w o r k i n g  f o r  t h e  

C o n r a i l  S y s t e m  € o r  11 y e a r s .  

H e ' s  n e v e r  h a d  a n y  o p e r a t i o n s .  T h e  

m e d i c i n e s  t h a t  h e  t a k e s  a r e  m u s c l e  r e l a x a n t s ,  

s l e e p i n g  p i l l s  a n d  p a i n  p i l l s .  T h a t  w a s  t h e  

p a s t  h i s t o r y .  

Q .  N o w ,  a f t e r  t a k i n g  t h a t  h i s t o r y r  d i d  y o u  h a v e  a n  

o p p o r t u n i t y  t o  e x a m i n e  h i m ?  

A .  I d i d .  

Q .  A n d  i s  t h a t  e x a m i n a t i o n  s o m e t h i n g  t h a t  i s  d o n e  

h e r e  i n  t h e  e x a m i n a t i o n  r o o m ?  

A .  T h a t  i s  c o r r e c t .  

Q .  A n d  y o u  w o u l d  e x a m i n e  h i m  a s  y o u  w o u l d  e x a m i n e  
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s o m e b o d y  e l s e  -- 

M R .  M I C H E L S O N :  O b j e c t i o n .  

Q .  -- s o m e o n e  e l s e  w h o  came i n  w i t h  a p r o b l e m  o r  a 

c o m p l a i n t :  i s  t h a t  c o r r e c t ?  

A. H e  h a d  a r o u t i n e ,  o r t h o p e d i c  p h y s i c a l  

e x a m i n a t i o n .  

Q .  A l l  r i g h t .  

D o c t o r ,  w h a t  were  t h e  f i n d i n g s  o f  t h a t  

e x a m i n a t  i o n ?  

A .  We w e r e  d e a l i n g  w i t h  a 4 0 - y e a r  o l d ,  2 3 0  p o u n d ,  

f i v e - f o o t  e l e v e n - i n c h  m a l e .  

T h e  p a t i e n t  d e m o n s t r a t e d  t h a t  h e  w a s  a b l e  

t o  s t a n d  o n  h i s  h e e l s  a n d  h i s  t o e s .  I t  w a s  

n o t e d  t h a t  h e  w a s  w e a r i n g  a TENS u n i t .  

H e  i s  a b l e  t o  b e n d  f o r w a r d  6 0  d e g r e e s ,  

a n d  d o e s  f l e x  h i s  k n e e s  a t  t h e  e x t r e m e s .  H i s  

r e f l e x e s  w e r e  f o u n d  t o  be  p h y s i o l o g i c a l  a t  t h e  

k n e e s ,  a n d  o n e  p l u s  a t  t h e  a n k l e s  b i l a t e r a l l y .  

H i s  c a l f  m e a s u r e m e n t  o n  t h e  r i g h t  w a s  4 2  

c e n t i m e t e r s ,  a n d  o n  t h e  l e f t  4 1  c e n t i m e t e r s .  

T h e r e  i s  a s u g g e s t i o n  o f  s o m e  d e c r e a s e d  s e n s o r y  

p e r c e p t i o n  i n  h i s  r i g h t  l o w e r  e x t r e m i t y .  

T h e  p a t i e n t  was  a b l e  t o  d r e s s ,  g e t  o n  a n d  

o f f  t h e  e x a m i n i n g  t a b l e  a n d  t u r n  o n  t h e  

e x a m i n i n g  t a b l e  w i t h o u t  d i f f i c u l t y .  
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Q .  D o c t o r ,  i f  I c a n  s t o p  y o u  a t  t h a t  p o i n t ,  y o u  

h a d  i n d i c a t e d  h e  c o u l d  s t a n d  o n  h i s  h e e l s  a n d  

t o e s .  

I s  t h e r e  a s i g n i f i c a n c e  t o  t h a t  f i n d i n g ?  

A .  T h i s  i s  a m e a s u r e  o f  m o t o r  a c t i v i t y ;  t e l l s  u s  

w h e t h e r  o r  n o t  t h e r e ' s  a n y  m o t o r  w e a k n e s s  i n  

t h e  m u s c l e s  o f  t h e  l e g  a n d  t h e  f o o t .  

A n d  t h e  f a c t  t h a t  t h e  p a t i e n t  i s  a b l e  t o  

d o  s o  m e a n s  t h a t  t h e r e  i s  n o  o b v i o u s  a b n o r m a l  

m o t o r  w e a k n e s s .  

Q. S o ,  b a s e d  o n  t h e  f i n d i n g s  t h a t  y o u ,  y o u r s e l f  

m a d e  a n d  o b s e r v e d ,  t h e r e  w a s  n o  e v i d e n c e  -- 

rm.. M I C H E L S O N :  O b j e c t i o n .  

Q .  -- i n  t h a t  t e s t ,  t o  i n d i c a t e  a n y  k i n d  o f  m o t o r  

d a m a g e  o r  n e r v e  d a m a g e ?  

MR. M I C H E L S O N :  O b j e c t i o n .  

A .  T h a t  s t r i c t l y  i s  f o r  m u s c l e  w e a k n e s s ,  w h i c h  

w o u l d  i n c l u d e  m u s c l e  s t r e n g t h  a n d  t h e  

e n e r v a t i o n  o f  t h o s e  m u s c l e s  b y  n e r v e s .  

Q *  And I b e l i e v e  y o u  a l s o  i n d i c a t e d  t h a t  h e  c o u l d  

b e n d  f o r w a r d  t o  a p p r o x i m a t e l y  6 0  d e g r e e s ?  

A .  T h a t  i s  c o r r e c t .  

Q .  W h a t  i s  t h e  s i g n i f i c a n c e  o f  b e i n g  a b l e  t o  b e n d  

t o  t h a t  e x t e n t ?  

A .  S i x t y  d e g r e e s  i n  a man w e i g h i n g  2 3 0  p o u n d s l '  i n  
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my o p i n i o n l  i s  a n o r m a l  r a n g e .  

A l l  r i g h t .  

A n d ,  i n  r e g a r d  t o  t h e  r e f l e x e s  t h a t  y o u  

t e s t e d ,  t h a t ' s  w h e r e  h e  c r o s s e s  h i s  l e g s  a n d  

y o u  s t r i k e  h i s  k n e e s :  i s  t h a t  c o r r e c t ?  

Y e s ,  t h a t  i s  c o r r e c t .  

A n d  w h a t  i s  t h e  s i g n i f i c a n c e  o f  t h a t  f i n d i n g  

w h i c h  y o u  made?  

T h a t  t h e  k n e e  r e f l e x e s  a r e  p h y s i o l o g i c a l ,  a n d  

t h e  f a c t  t h a t  b o t h  a n k l e s  r e a c t ,  a s  I s a i d ,  

o n e  p l u s ,  t h a t  e q u a l i t y  a n d  b i l a t e r a l i t y  m a k e s  

i t  a n o r m a l  f i n d i n g .  

A l l  r i g h t .  

Y o u  a l s o  t e s t e d  h i s  a n k l e s ,  I b e l i e v e ,  

f o r  r e f l e x :  i s  t h a t  c o r r e c t ?  

T h a t ' s  w h a t  I ' m  t a l k i n g  a b o u t .  

O h ,  I ' m  s o r r y .  

T h e  l a t t e r  w a s  t h e  a n k l e  r e f l e x .  

N o w ,  y o u  c o n d u c t e d  some m e a s u r e m e n t s  o f  h i s  

l e g ;  i s  t h a t  r i g h t ?  

I d i d .  

Y o u ' v e  i n d i c a t e d  t h e  f i n d i n g s .  I b e l i e v e  i t  

w a s  4 2  c e n t i m e t e r s  r i g h t  -- 

MR. M I C H E L S O N :  O b j e c t i o n .  

Q .  -- a n d  4 1  c e n t i m e t e r s  l e f t ;  i s  t h a t  c o r r e c t ?  



9 

10 

11 

1 2  

1 3  

1 4  

1 5  

1 6  

17 

18 

1 9  

20 

21 

22 

2 3  

24 

2 5  

1 4  

A .  T h a t  i s  c o r r e c t .  

Q .  A l l  r i g h t .  

I s  t h e r e  a n y  s i g n i f i c a n c e  t o  t h a t  

f i n d i n g ?  

A .  O n e  c e n t i m e t e r  o f  d i f f e r e n c e  i s  o f  n o  c l i n i c a l  

s i g n i f i c a n c e .  

Q .  T h a t  w o u l d  i n d i c a t e  n o t h i n g  i n  t e r m s  o f  -- 

M R .  M I C H E L S O N :  O b j e c t i o n .  

B i l l ,  y o u  c a n ' t  t e s t i f y .  T h i s  i s  h i s  

d e p o s i t i o n :  n o t  y o u r s .  

M R .  G I B S O N :  I u n d e r s t a n d ,  Mr. 

M i c h e l s o n .  

B u t  h e ' s  a l r e a d y  t e s t i f i e d .  I ' m  s i m p l y  

f o l l o w i n g  u p  w i t h  a q u e s t i o n .  

M R .  M I C H E L S O N :  Y o u ' r e  f o l l o w i n g  u p  

w i t h  a s t a t e m e n t .  

I ' m  o b j e c t i n g  t o  a l l  o f  t h e s e  

s t a t e m e n t s .  N o t  o n l y  a r e  t h e y  l e a d i n g ,  b u t  

t h e y ' r e  y o u r  t e s t i m o n y .  

A n d  i f  y o u  a r e  n o t  g o i n g  t o  d o  i t  r i g h t ,  

t h e n  y o u ' r e  g o i n g  t o  h a v e  i t  a l l  s t r i c k e n  

l a t e r .  

B Y  M R .  G I B S O N :  

Q. D o c t o r ,  n o t h i n g  t h a t  w a s  s a i d  s o  f a r  i s  b e c a u s e  

I ' v e  a s k e d  a q u e s t i o n  a p a r t i c u l a r  w a y r  i s  i t ?  
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M R .  M I C H E L S O N :  O b j e c t i o n .  

A. I r e a d  t h e  p h y s i c a l  e x a m i n a t i o n  a n d  r e p o r t e d  

t h a t  t h e r e  w a s  a o n e  c e n t i m e t e r  d i f f e r e n c e  i n  

c i r c u m f e r e n c e  o f  h i s  l e g s ,  w h i c h  i s  o f  n o  

s i g n i f i c a n c e  f r o m  a c l i n i c a l  s t a n d p o i n t .  

Q. A n d  I t a k e  i t  t h a t  -- w e l l ,  c l i n i c a l l y ,  w o u l d  

t h e r e  be  a n y  c o r r e l a t i o n  b e t w e e n  t h a t  a n d  a 

c o n d i t i o n  k n o w n  a s  a t r o p h y ?  

A .  T h e r e  i s  n o  r e a s o n  t o  b e l i e v e  t h a t  t h i s  

r e p r e s e n t s  a t r o p h y .  

Q. D o c t o r ,  t h e r e  h a s  a l s o  b e e n  s o m e  s c i e n t i f i c  

t e s t i n g  t h a t  w a s  d o n e  o n  M r .  R o t h m a n .  A r e  y o u  

f a m i l i a r  w i t h  t h o s e  t e s t s ?  

A .  I a m .  

Q .  W h i c h  t e s t s  a r e  y o u  f a m i l i a r  w i t h ?  

A .  W e l l ,  h e  h a d  a C T  s c a n  o n  F e b r u a r y  t h e  2 0 t h ,  

1 9 8 5 .  T h e r e  w a s  e v i d e n c e  f o r  t h a t  e x a m i n a t i o n  

o f  a c e n t r a l  L 5 - S l  d i s c .  

A n d  h e  h a d  C T  s c a n  d o n e  a t  H i l l c r e s t  

H o s p i t a l ,  w h i c h  w a s  i n t e r p r e t e d  t o  be  w i t h i n  

n o r m a l  l i m i t s .  

H e  h a d  a m y e l o g r a m  s t u d y  d o n e :  a l s o  

w i t h i n  n o r m a l  l i m i t s I  w i t h  t h e  e v i d e n c e  o f  a 

c e n t r a l  p r o t r u s i o n .  

H e  h a d  a n  E M G  e x a m i n a t i o n ,  w h i c h  w a s '  
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Q .  D o c t o r ,  I t a k e  i t  f r o m  -- b a s e d  o n  w h a t  y o u ' v e  

j u s t  s a i d ,  a r e  a n y  o f  t h o s e  f i n d i n g s  c o n s i s t e n t  

w i t h  a n y  k i n d  o f  o b j e c t i v e  e v i d e n c e  o f  a 

p h y s i c a l  d e f e c t ?  

M R .  M I C H E L S O N :  O b j e c t  i o n .  

A .  C e n t r a l  d i s c  s e e n  o n  a C T  s c a n  o r  a c e n t r a l  

p r o t r u s i o n  o n  t h e  m y e l o g r a m  i s  o f  n o  c l i n i c a l  

s i g n i f i c a n c e  i n  a m a n  w h o  i s  2 3 0  p o u n d s .  

Q .  All r i g h t .  

And  s o  i f  I u n d e r s t a n d  y o u r  t e s t i m o n y ,  

n o t  o n e  o f  t h e  s c i e n t i f i c  t e s t i n g  t h a t  y o u  h a v e  

j u s t  r e f e r r e d  t o  i s  c o n s i s t e n t  -- 

M R .  M I C H E L S O N :  O b j e c t i o n ,  

Q .  -- i s  c o n s i s t e n t  w i t h  a d i s c  h e r n i a t i o n ?  

M R .  M I C H E L S O N :  O b  j e c  t i o n ,  

A .  T h e  t e s t s  t h a t  were p e r f o r m e d f  t h e  C T  s c a n s  a n d  

t h e  m y e l o g r a m ,  a r e  i n t e r p r e t e d  t o  be  w i t h i n  t h e  

l i m i t s  o f  n o r m a l .  

M R .  M I C H E L S O N :  O b j e c t i o n  t o  t h e  

l e a d i n g  q u e s t i o n s ,  o b j e c t i o n s  t o  t h e  s t a t e m e n t ,  

o b j e c t i o n  a s  b e i n g  a s k e d  a n d  a n s w e r e d  a n d  

r e p e t i t i o u s .  

Q. A l l  r i g h t .  

N o w ,  D o c t o r f  w e r e  y o u  a w a r e  t h a t  Mr.' 
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R o t h m a n  a l s o  h a d  h a d  a t h e r m o g r a m  p e r f o r m e d ?  

M R .  M I C H E L S O N :  O b j e c t i o n ,  

A .  I a m .  

Q -  I n  f a c t ,  w h a t  i s  y o u r  u n d e r s t a n d i n g  o f  t h a t  

t e s t ,  a s  was  d o n e  o n  M r ,  R o t h m a n ?  

M R .  M I C H E L S O N :  O b j e c t i o n  . 
A .  A t h e r m o g r a m  i s  a t e s t  w h i c h l  i n  my o p i n i o n ,  

h a s  n o  v a l u e  w h a t s o e v e r .  

I t  i s  a g i m m i c k  p r o c e d u r e ,  u s e f u l  i n  

d e m o n s t r a t i n g  t o  w h o e v e r  w a n t s  t o  r e a d  t h a t  

t h a t  t h e r e  a r e  s o m e  p r e t t y  p i c t u r e s ,  b u t  i s  n o t  

a t e s t  r e c o g n i z e d  b y  o r t h o p e d i s t s ,  t h e  C o l l e g e  

o f  O r t h o p e d i s t s ,  t h e  C o l l e g e  o f  R a d i o l o g y ?  t h e  

C o l l e g e  o f  N e u r o s u r g e o n s  a s  a t e s t  w i t h  a n y  

v a l i d i t y  , 

I t  i s  n o t  a n  A M A  r e c o g n i z e d  t e s t .  

M R .  M I C H E L S O N :  O b  j e c  t i o n  , 

Q .  N o w ,  D o c t o r ,  a t  t h e  t i m e  t h a t  I a s k e d  y o u  t o  

e x a m i n e  M r ,  R o t h m a n l  I a l s o  p r o v i d e d  y o u  w i t h  

m e d i c a l  r e c o r d s  t h a t  p e r t a i n  t o  M r .  R o t h m a n ;  i s  

t h a t  c o r r e c t ?  

A .  T h a t  i s  c o r r e c t .  

Q .  A l l  r i g h t .  C a n  y o u  l i s t  f o r  u s  w h a t  m e d i c a l  

r e c o r d s  h a d  b e e n  p r o v i d e d  f o r  y o u r  r e v i e w ?  

A .  Y e s .  
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I r e v i e w e d  s o m e  r e c o r d s  f r o m  H i l l c r e s t  

H o s p i t a l r  f r o m  t h e  E u c l i d  C l i n i c  F o u n d a t i o n r  

E u c l i d  G e n e r a l  H o s p i t a l r  S u b u r b a n  

R e h a b i l i t a t i o n  C e n t e r ,  a r e p o r t  o f  D r .  

G a b e l m a n ,  r e c o r d s  f r o m  t h e  U p j o h n  H e a l t h  C a r e  

S e r v i c e ,  a r e p o r t  o f  D r .  C u r r a n ,  o f  D r .  M a r s ,  

a n d  a l s o  t h e  C o n r a i l  m e d i c a l  f i l e s .  

Q. N o w ,  D o c t o r ,  I b e l i e v e  I a s k e d  y o u ,  d i d  I n o t ,  

t o  f o r m  c e r t a i n  o p i n i o n s  c o n c e r n i n g ,  t o  f o r m  a 

d i a g n o s i s  a n d  a p r o g n o s i s  i n  t h i s  c a s e ?  

A. Y e s .  

Q .  A l l  r i g h t .  A n d  were  y o u  a b l e  t o  f o r m  o p i n i o n s  

I c o n c e r n i n g  t h e  d i a g n o s i s  a n d  p r o g n o s i s  a s  t o  1 
M r .  R o t h m a n ?  

A. Y e s .  

Q .  Are a l l  t h e  o p i n i o n s  y o u  f o r m e d  i n  t h i s  c a s e  

w i t h i n  t h e  b o u n d s  o f  r e a s o n a b l e  m e d i c a l  

c e r t a i n t y ?  

t o  a s k  y o u  t h e  t e r m  " r e a s o n a b l e  m e d i c a l  

c e r t a i n t y "  w i t h  e v e r y  q u e s t i o n ,  c a n  w e  f o l l o w  

t h r o u g h  w i t h  t h a t  u n d e r s t a n d i n g r  i n  t e r m s  o f  

a n y  o p i n i o n  y o u  o f f e r ?  

A. Y e s .  
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Q .  A l l  r i g h t .  

D o c t o r ,  w h a t  o p i n i o n  d i d  y o u  r e t u r n  i n  

t e r m s  o f  d i a g n o s i s ?  

MR. M I C H E L S O N :  O b j e c t i o n .  

A .  I t h o u g h t  t h a t  M r .  R o t h m a n  s u s t a i n e d  a s o f t  

t i s s u e  i n j u r y  a t  t h e  t i m e  o f  h i s  f a l l .  

I t h o u g h t  t h a t  h e  d i d  n o t  h a v e  a n y  

d e m o n s t r a b l e  o b j e c t i v e  e v i d e n c e s  a t  t h e  t i m e  

t h a t  I e x a m i n e d  h i m  c o n s i s t e n t  w i t h  a h e r n i a t e d  

d i s c .  

I t ' s  my i m p r e s s i o n  t h a t  h e  h a s  a l u m b a r  

m y o f a s c i t i s ,  a n d  o n e  i n  a p a t i e n t  o f  t h i s  s i z e  

a n d  w e i g h t ,  w i t h  o v e r u s e ,  r e p e a t e d  b e n d i n g  a n d  

l i f t i n g  c o u l d  h a v e  r e c u r r e n c e  o f  l o w  b a c k  

d i s c o m f o r t .  

Q. D o c t o r ,  y o u ' v e  r e f e r r e d  a n u m b e r  o f  t i m e s  t o  

M r .  R o t h m a n ' s  w e i g h t ,  I b e l i e v e  y o u  t e s t i f i e d  

i t  w a s  a r o u n d  2 3 0  p o u n d s .  

A .  T h a t  i s  c o r r e c t .  

Q .  W h a t  i s  t h e  s i g n i f i c a n c e  o f  t h a t ?  

A .  W e l l ,  i n d i v i d u a l s  w h o  a r e  o f  2 0 0  p o u n d s  o r  more 

a r e  b i g  p e o p l e ,  w h o  h a v e  a n  i n c r e a s e  i n  t h e i r  

l u m b a r  l o r d o s i s .  

A n d  a s  o n e  a p p r o a c h e s  m i d d l e  a g e ,  t h e  

i n c r e a s e  i n  t h e  s i z e  a n d  t h e  w e i g h t  b e a r i n g '  i n  
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t h e  l u m b a r  s p i n e  may  p r o d u c e  s o m e  f a c e t t e  

c h a n g e s  a n d  be  a p r o d u c t  f o r  l o w  b a c k  

d i s c o m f o r t .  

N o w ,  a m o m e n t  a g o ,  D o c t o r ,  y o u  r e f e r r e d  t o  

l u m b a r  l o r d o s i s .  

S t a r t i n g  w i t h  t h e  w o r d  " l u m b a r , "  c o u l d  

y o u  a s s i s t  t h e  j u r y  w i t h  u n d e r s t a n d i n g  w h a t  

t h a t  t e r m  m e a n s ?  

Y e s ,  T h e  l u m b a r  s p i n e  i s  t h a t  p a r t  o f  t h e  b a c k  

w h i c h  i s  t h e  l o w  b a c k  r e g i o n  o r  t h e  a r e a  o f  t h e  

w a i s t  a n d  l o w e r .  I t ' s  t h a t  a r e a  f r o m  t h e  

l o w e s t  r i b  d o w n  t o  t h e  s a c r u m .  

A l l  r i g h t .  

I t  i s  a f l e x i b l e ,  m o v a b l e  s e g m e n t  o f  t h e  s p i n e .  

A n d  t h e r e  i s  a n o r m a l  -- a l l  o f  u s  h a v e  

n o r m a l  l o r d o s i s .  A s  p e o p l e  g e t  l a r g e r  i n  s i z e ,  

a n d  p r i n c i p a l l y  o b e s e  p e o p l e ,  t h e r e  i s  a n  

i n c r e a s e  i n  t h i s  l o r d o t i c  p o s t u r e ,  w i t h  a n  

i n c r e a s e d  p r e s s u r e  o n  t h e  f a c e t t e  j o i n t s  i n  t h e  

l u m b a r  s p i n e .  

T h i s  may  l e a d  t o  d e g e n e r a t i v e  c h a n g e s  i n  

t h e  f a c e t t e  j o i n t s  a n d  p r o d u c e  l o w  b a c k  p a i n .  

A l l  r i g h t .  

N o w ,  i n  r e g a r d  t o  t h e  t e r m  y o u  r e f e r r e d  

t o  a s  " l o r d o s i s , "  o r  " l o r d o t i c l "  w h a t  d o e s  ' t h a t  
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t e r m  m e a n ?  

A .  I n  t h e  l u m b a r  s p i n e ,  t h e  c u r v e  h a s  a c o n v e x i t y  

t o w a r d s  t h e  a b d o m e n .  

I n  t h e  d o r s a l  s p i n e ,  w h i c h  i s  i n  t h e  a r e a  

o f  t h e  r i b s ,  f r o m  t h e  n e c k  t o  t h e  l u m b a r  a r e a ,  

t h e r e  i s  a n o r m a l  c o n v e x i t y  i n  t h e  o p p o s i t e  

d i r e c t i o n .  

A n d  i n  t h e  c e r v i c a l  s p i n e ,  t h e  n o r m a l  

c u r v a t u r e  i s ,  a g a i n ,  a l o r d o t i c  c u r v e .  

So  w e  h a v e  n o r m a l  c u r v e s ,  w h i c h ,  i f  

a c c e n t u a t e d ,  p r o d u c e s  a b n o r m a l  p r e s s u r e  o n  some 

o f  t h e  s m a l l  f a c e t t e  j o i n t s ,  w h i c h  c a u s e s  

d e g e n e r a t i v e  c h a n g e s ,  n o w ,  o f  t h e s e  a r t i c u l a r  

f a c e t  t e s .  

And  a s  w e  g e t  o l d e r ,  a l l  o f  u s ,  a s  w e  g e t  

o l d e r ,  d e m o n s t r a t e  d e g e n e r a t i v e  c h a n g e s .  B u t  

t h o s e  w h o  a r e  o b e s e  o r  l a r g e  h a v e  a n  i n c r e a s i n g  

t e n d e n c y  t o  d e m o n s t r a t e  t h e s e  c h a n g e s  b e t t e r .  

Q .  A n d  i n  r e g a r d  t o  t h e  f a c e t t e  j o i n t  y o u  h a v e  

r e f e r r e d  t o ,  i s  t h e r e  a w a y  y o u  c o u l d  h e l p  u s  

l a y m e n  u n d e r s t a n d  w h a t  t h a t ' s  i n  r e f e r e n c e  t o ?  

A .  Y e s .  

T h r o u g h o u t  t h e  s p i n e ,  f r o m  t h e  c e r v i c a l  

d o w n  t o  t h e  l u m b a r ,  o n  e a c h  s i d e  o f  e a c h  

v e r t e b r a  t r e  two  l i t t l e  j o i n t s  c a l l e d  
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f a c e t  t e s .  

T h o s e  a r e  s m a l l  a r t i c u l a r  j o i n t s .  And  

t h e y  h e l p  u s  i n  m o v i n g  f o r w a r d  a n d  b a c k w a r d  a n d  

s i d e w a y s .  

And  t h e  l u m b a r  s p i n e  i s  a m o v a b l e  

s e g m e n t r  a s  i s  t h e  c e r v i c a l  s p i n e .  More  m o t i o n  

t h e r e  t h a n  i n  t h e  d o r s a l  s p i n e .  

A n d  t h o s e  f a c e t t e  j o i n t s  c a n  w e a r  o u t  a n d  

p r o d u c e  p a i n .  

Q .  And t h a t ' s  o n  a c c o u n t  o f  w h a t r  t h a t  w o u l d  c a u s e  

t h e m  t o  w e a r  o u t ?  

A ,  W e l l r  n o r m a l l y f  t h e y  w o u l d  w e a r  o u t  i f  t h e r e  i s  

a n y  m a l a l i g n m e n t  o r  i n j u r y ;  t h a t  w o u l d  b e  t h e  

o n l y  r e a s o n .  

And  a s  I ' v e  s a i d  b e f o r e r  a f t e r  w e  r e a c h  

39  y e a r s  o f  a g e f  w e  a l l  d e m o n s t r a t e  s o m e  

d e g e n e r a t i v e  c h a n g e s  i n  o u r  l u m b a r  s p i n e .  

0 .  A l l  r i g h t .  

N o w f  e a r l i e r r  i n  t e s t i f y i n g  a s  t o  y o u r  

d i a g n o s i s r  y o u  r e f e r r e d  t o  a s o f t  t i s s u e  

i n  j u r y .  

W h a t  d i d  y o u  m e a n  b y  t h a t  t e r m ?  

A .  W e l l ,  I m e a n t  t h a t  t h e  i n j u r i e s  t h a t  h e  

s u s t a i n e d  w e r e  t o  a l l  o f  t h e  p a r t s  w h i c h  a r e  

s o f t  t i s s u e  i n  n a t u r e l  m e a n i n g  t h e  s k i n f  t h e  
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c h a n g e s  p r i o r  t o  a n  i n j u r y ,  f o r  a s h o r t  p e r i o d  

o f  t i m e ,  t h a t  a r t h r i t i c  c h a n g e  may  a l s o  be  

a g g r a v a t e d .  

Q .  D o c t o r ,  d i d  y o u  f i n d  a n y  i n j u r y ,  t h e n ,  t o  M r ,  

R o t h m a n ' s  f a c e t t e  j o i n t s  f r o m  t h i s  a c c i d e n t ?  

A .  I d i d n ' t  X - r a y  M r .  R o t h m a n .  A n d  I d i d  n o t  s e e  

a n y  o f  h i s  X - r a y s  w h i c h  were  r e p o r t e d ,  

I am s t a t i n g  t h a t  o n  t h e  b a s i s  o f  my 

p e r s o n a l  e x p e r i e n c e  a n d  t h e  l i k e l i h o o d  f o r  

p e o p l e  w h o  h a v e  l o w  b a c k  d i s c o m f o r t .  

Q -  U n d e r s t a n d i n g ,  t h e n ,  t h e  n a t u r e  o f  y o u r  

d i a g n o s i s  p e r t a i n i n g  t o  s o f t  t i s s u e  i n j u r y ,  

w e r e  y o u  a b l e  t o  m a k e  a p r o g n o s i s  a s  t o  M r .  

R o t  h m a n  ' s c o n d i  t i o n ?  

M R ,  M I C H E L S O N :  O b j e c t  i o n .  

A .  I t h i n k  t h a t  I d i d  m e n t i o n  a l r e a d y  t h a t  h e  

i s  l i k e l y ,  w i t h  o v e r u s e ,  a n d  w i t h  e x c e s s i v e  

d u t i e s  a t  w o r k ,  t o  h a v e  some l o w  b a c k  

d i s c o m f o r t .  

A n d  t h e s e  s h o u l d  r e s p o n d  f a v o r a b l y ,  a s  
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Q -  W i t h  t h i s  t y p e  o f  i n j u r y  t h a t  y o u ' v e  d i a g n o s e d ,  

i s  t h e r e  a p e r i o d  o f  t i m e  i n  w h i c h  y o u  w o u l d  

e x p e c t  t o  s e e  t h a t  i n j u r y  l a s t ?  

M R .  M I C H E L S O N :  O b j e c t i o n .  

A .  Y e s ,  I t h i n k  t h a t  o n e  w o u l d  e x p e c t  t h a t  a 

p e r s o n  w h o  h a s  a n  i n s u l t  o f  t h i s  n a t u r e ,  w h i c h  

i s  g r e a t e r  t h a n  t h e  n o r m a l  a c t i v i t i e s  o f  d a i l y  

l i v i n g ,  a f a l l  b e i n g  a f o r m i d a b l e  i n s u l t  o n  t h e  

s k e l e t o n ,  t h a t  i n  a p a t i e n t  o f  t h i s  s i z e ,  t h i s  

a g e ,  t h a t  a m i n i m u m  o f  s i x  w e e k s  w o u l d  b e  

n e c e s s a r y  f o r  h i m  t o  r e c o v e r .  

Q .  A l l  r i g h t .  I s  t h e r e  a m a x i m u m  t h a t  y o u  a s  a 

d o c t o r  w o u l d  e x p e c t  t o  s e e  f o r  r e c o v e r y  t i m e ?  

M R .  M I C H E L S O N :  O b j e c t i o n .  

A .  Y e s ,  I t h i n k  t h a t  a p e r s o n  w o u l d ,  a g a i n ,  

p r i n c i p a l l y  b e c a u s e  o f  h i s  s i z e ,  may  t a k e  a s  

l o n g  a s  1 2  w e e k s .  

M R .  G I B S O N :  I h a v e  n o  f u r t h e r  

q u e s t i o n s  a t  t h i s  t i m e .  

M R .  M I C H E L S O N :  T h a n k  y o u .  

C R O S S - E X A M I N A T I O N  

B Y  M R .  M I C H E L S O N :  
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i n  t h i s  c l a i m .  N o w  i t ' s  my t u r n  t o  a s k  y o u  a 

f e w  q u e s t i o n s .  

D o c t o r ,  y o u r  B o a r d  c e r t i f i c a t i o n  w a s  i n  

1 9 5 8 ;  i s  t h a t  c o r r e c t ?  

A .  T h a t  i s  c o r r e c t .  

Q .  And w h e n  w a s  i t  t h a t  y o u  c o m p l e t e d  y o u r  

r e s i d e n c y  a t  I n d i a n a  a n d  M o u n t  S i n a i ?  

A. 1 9 5 5 .  

Q .  A n d ,  D o c t o r ,  y o u  w o u l d  e x p e c t ,  I p r e s u m e ,  t h a t  

s o m e b o d y  w h o  i s  a B o a r d  c e r t i f i e d  o r t h o p e d i s t ,  

t h a t  a l o n e  w o u l d  t e l l  y o u  t h a t  t h a t  p e r s o n  i s  

c e r t a i n l y  a q u a l i f i e d  o r t h o p e d i s t ,  t h e n ,  h a s  

q u a l i f i e d  i n  t h e  o r t h o p e d i c  s k i l l s  a n d  

d i s c i p l i n e .  

A .  Y e s ,  t h a t  i s  r i g h t .  

Q .  A l l  r i g h t .  

D o c t o r ,  I c e r t a i n l y  d i d  n o t  c o m m i t  t o  

m e m o r y  t h e  l i s t  o f  o r g a n i z a t i o n s  a n d  s o c i e t i e s  

y o u  a r e  i n .  

T h a t  l i s t ,  o t h e r  t h a n  t h e  B o a r d  

c e r t i f i c a t i o n ,  w h i c h  I g u e s s  i s  o n e  o f  t h e  

s o c i e t i e s  o r  o r g a n i z a t i o n s  y o u  l i s t e d ,  t h e  

o t h e r s ,  d o  y o u  h a v e  t o  q u a l i f y  s p e c i a l l y  f o r  

t h o s e ,  o t h e r  t h a n  b e i n g  a B o a r d  c e r t i f i e d  a n d  

j u d g e d  c o m p e t e n t  o r t h o p e d i s t ?  
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A .  Y e s t  i n  o r d e r  t o  be  i n  a n y  o f  t h e  s o c i e t i e s  

t h a t  I h a v e  l i s t e d l  o n e  h a s  t o  be  B o a r d  

c e r t i f i e d .  

Q. R i g h t .  B u t  o t h e r  t h a n  t h a t .  

I m e a n t  i s  t h e r e  a s p e c i a l  q u a l i f i c a t i o n  

t e s t t  f o r   example^ t o  g e t  i n t o  t h e  A m e r i c a n  

M e d i c a l   association^ t o  b e  a m e m b e r r  o t h e r  t h a n  

b e i n g  a p h y s i c i a n  a n d  a m e d i c a l  d o c t o r ?  

A .  O n e  c a n  b e  a member  o f  t h e  A m e r i c a n  M e d i c a l  

A s s o c i a t i o n  w i t h o u t  b e i n g  a n  o r t h o p e d i s t .  

Q .  R i g h t .  

A ,  Y e s  . 
Q .  And  t h e  O h i o  S t a t e  M e d i c a l  A s s o c i a t i o n ?  

A .  O n e  h a s  t o  b e  a d o c t o r  t o  be  i n  t h e  A m e r i c a n  -- 
Q .  T h a t  i s  r i g h t .  

A ,  -- a n d  t h e  O h i o  S t a t e  M e d i c a l  A s s o c i a t i o n .  

Q .  R i g h t .  

N o w t  c e r t a i n l y l  y o u r  o p i n i o n  i s  t h a t  M r .  

R o t h m a n l  n o t h i n g  y o u  h a v e  b e e n  s h o w n  i n d i c a t e s  

M r .  R o t h m a n  i s  a s u r g i c a l  c a n d i d a t e ;  i s  t h a t  

c o r r e c t ?  

A .  I n  m y  o p i n i o n .  

Q .  I n  y o u r  o p i n i o n .  

A .  I n  my o p i n i o n ,  h e  i s  n o t  a s u r g i c a l  c a n d i d a t e .  

Q .  A n d  w e  u n d e r s t a n d  t h a t  w h e n  I d o  a s k  q u e s t i o n s  
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l i k e  t h a t r  o f  c o u r s e ,  w e ' r e  e l i c i t i n g  y o u r  

o p i n i o n .  

N o w I  y o u  m e n t i o n e d  h e  w a s  w e a r i n g  a T E N S  

u n i t .  W h a t  i s  a T E N S  u n i t ?  

A .  A T E N S  u n i t  i s  a p h y s i c a l  t h e r a p y  m o d a l i t y  

i n s t r u m e n t  t h a t  e m i t s  a k i n d  o f  a s t i m u l u s I  

s u b m a x i m a l  i n  its c h a r a c t e r ,  a k i n d  o f  a 

s e n s o r y  i m p r e s s i o n  t h a t  t h e  p a t i e n t  g e t s .  

I t  i n t e r f e r e s  w i t h  t h e  n o r m a l  -- o r I  t h e  

a b n o r m a l ~  n o t  t h e  n o r m a l .  I t  i n t e r f e r e s  w i t h  

t h e  a b n o r m a l  s e n s o r y  r e f l e x  a n d  a t t e m p t s  t o  

m i n i m i z e  t h e  d i s c o m f o r t  t h a t  t h e  p a t i e n t  i s  

e x p e r i e n c i n g  f r o m  t h i s  c h r o n i c  f o r m  o f  p a i n .  

Q .  And  t h a t  i s  a p a l l i a t i v e  t e c h n i q u e ,  i s  i t  n o t ?  

I t ' s  o n e  t h a t  e i t h e r  m a s k s  o r  t o  some  e x t e n t  

m i n i m i z e s  o r  e l i m i n a t e s  p a i n .  T h a t ' s  i t s  

p u r p o s e  . 
A .  I t  a m e l i o r a t e s  t h e  p a i n .  I t  d o e s n ' t  e l i m i n a t e  

i t .  

Q. R i g h t .  

And  t h a t  i s  a p r e s c r i p t i o n  d e v i c e r  i s  i t  

n o t ?  

A .  Y e s .  

Q. A l l  r i g h t .  

N o w I  y o u  i n d i c a t e d  t h a t  M r .  R o t h m a n  w a s  
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a b l e  t o  b e n d  t o  6 0  d e g r e e s !  w h i c h  y o u  c o n s i d e r  

t o  be  n o r m a l !  b e c a u s e  o f  h i s  s i z e .  

T h a t  i s  c o r r e c t .  

A l l  r i g h t .  

C e r t a i n l y r  t h e r e  a r e  p e o p l e  o f  h i s  s i z e  

w h o  c a n  b e n d ,  i n  t h e  n a t u r a l  c o u r s e  o f  t h i n g s ,  

more t h a n  6 0  d e g r e e s .  

D e p e n d s !  i f  t h e y  a r e  more f l e x i b l e !  y e s .  

A 2 3 0 - p o u n d  p e r s o n r  t h a t ' s  p r e t t y  g o o d  

r a n g e .  B u t  i f  h e ' s  f l e x i b l e !  h e  c o u l d  g o  e v e n  

m o r e  s o .  

F o r  e x a m p l e !  y o u r s e l f l  w h a t  w o u l d  be  a n a t u r a l  

-- s o m e b o d y  o f  y o u r  s i z e ;  n o t  y o u r  p e r s o n a l l y l  

o f  c o u r s e .  B u t  s o m e b o d y  o f  y o u r  s i z e  a n d  a g e ,  

w o u l d  y o u  b e  a b l e  t o  b e n d r  f o r  e x a m p l e r  9 0  

d e g r e e s  f l e x i o n ?  

N o l  I c a n ' t l  b e c a u s e  I h a v e  a c e r t a i n  a m o u n t  o f  

h a m s t r i n g  m u s c l e  t i g h t n e s s  t h a t  d o e s n ' t  p e r m i t  

m e  t o  d o  t h a t .  

T h a t  i s  a n  a b n o r m a l i t y .  

I t ' s  n o t  a n  a b n o r m a l i t y .  

O k a y .  

T h a t ' s  p a r t  o f  t h e  way I w a s  b o r n r  p u t  

t o g e t h e r .  

1 

Q -  I s e e .  
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A n d r  w h a t  w o u l d  be  a n o r m a l  f l e x i o n  f o r  

s o m e b o d y  o f  n o r m a l  o r  a v e r a g e  h e i g h t  a n d  

w e i g h t ?  

S i x t y - f i v e  s h o u l d  b e  t h e  l e a s t r  a n d  g e n e r a l l y  

b e t w e e n  6 5  a n d  9 0  f o r  m o s t  p e o p l e .  

N o w I  y o u  s a y  a CAT s c a n  t h a t  s h o w s  e v i d e n c e  o f  

a c e n t r a l  d i s c  b u l g i n g r  o r  w h a t e v e r  t h i s  

s h o w e d r  t h a t  i s  a n o r m a l  s i g n ?  

Y o u ' r e  n o t  s a y i n g  i t ' s  n o r m a l .  

I t ' s  n o t  n o r m a l ,  b u t  i t ' s  n o t  a b n o r m a l .  

W e l l r  I h e a r d  y o u  s a y  b e f o r e  i t ' s  n o t  

c l i n i c a l l y  s i g n i f i c a n t .  

T h a t  i s  r i g h t .  

B u t  i t ' s  s t i l l  n o t  n o r m a l .  

Y e s l  b u t  i t ' s  n o t  a b n o r m a l .  

W h a t  d o  y o u  m e a n  b y  t h a t ?  

B e c a u s e  w e  c a n  s e e  c e n t r a l  d i s c s  i n  p e o p l e  w h o  

n e v e r  h a d  a b a c k a c h e .  

A n d  y o u  c a n  s e e  t h e m  i n  p e o p l e  w h o  h a d  a 

b a c k a c h e .  

T h a t  i s  r i g h t ,  e x a c t l y ,  

O k a y .  

And  t h e  EMG t h a t  y o u  r e v i e w e d r  t h e  EMG 

t e s t  w a s  n o r m a l r  t h e  r e s u l t .  

I t  w a s  r e c o r d e d  n o r m a l .  B u t  i n  D r .  G a b e l m a n ' s  
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r e p o r t ,  h e  i n d i c a t e d  t h a t  t h e r e  was  some 
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Y o u ' r e  t h i n k i n g  t h e r e  w a s  a s i n g l e  -- y o u r  

u n d e r s t a n d i n g  i s  t h e r e  w a s  a s i n g l e  E M G ,  

e l e c t r o m y o g r a m  d o n e .  

Y e s ,  t h a t ' s  w h a t  I ' m  t h i n k i n g ,  y e s .  

A n d  i n  y o u r  r e c o l l e c t i o n  i t  w a s  D r .  G a b e l m a n ' s  

a s s e s s m e n t  t h a t  i t  i n d i c a t e d  a n  L 5  

r a d i c u l o p a t  h y ?  

A .  T h a t  i s  r i g h t .  

Q .  B u t ,  i n  f a c t ,  t h e  E M G  w a s  r e p o r t e d  i t s e l f  t o  b e  

w i t h i n  n o r m a l  l i m i t s .  

A .  T h a t ' s  my r e c o l l e c t i o n ,  y e s .  

Q -  A l l  r i g h t .  W o u l d  t h e r e  b e  s i g n i f i c a n c e  i f  i t  

w a s  i n  f a c t  i n d i c a t i n g  a n  L 5  r a d i c u l o p a t h y ?  

A. E M G s  a r e  p r o b a b l y  t h e  m o s t  u s e l e s s  t e s t  f o r  

l u m b a r  s p i n e  p r o b l e m s  o f  a l l  t h e  t e s t s ,  o t h e r  

t h a n  t h e r m o g r a p h y ,  w h i c h  i s  u s e l e s s .  

MR. N I C H E L S O N :  We '11 o b j e c t  t o  

t h a t ,  s i n c e  i t ' s  n o n - r e s p o n s i v e ,  a n d  w e  h a v e  

I y e t  t o  e s t a b l i s h  t h a t  D r .  B r a h m s  h a s  a n y  
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s t a t e m e n t .  

Q .  B u t  b e  t h a t  a s  i t  m a y ,  y o u  c o n s i d e r  t h e  E M G  t o  

be  a u s e l e s s  -- 

A .  F a i r l y  u n n e c e s s a r y  t e s t .  

Q .  B u t  y o u  i n d i c a t e d  i n  y o u r  t e s t i m o n y  t h a t  i t  was  

n e g a t i v e .  

A ,  Y e s .  

Q .  I ' m  a s k i n g  y o u  i f  t h e r e  i s  a n y  s i g n i f i c a n c e  a t  

a l l  t o  i t  b e i n g  p o s i t i v e .  

A .  Y e s ,  i t  w o u l d I  i f  t h e r e  w a s  a s i g n i f i c a n t  

r e a s o n  f o r  t h e  p a t i e n t  -- f o r  t h e  t e s t  b e i n g  

p o s i t i v e .  

E M G s ,  I ' l l  r e p e a t  a g a i n ,  a r e  n o t  a v e r y  

u s e f u l  t e s t  i n  l u m b a r  d i s e a s e  e n t i t i e s .  

Q .  W e l l ,  a n  E M G  i s  a n  o b j e c t i v e  s i g n  o r  

e x a m i n a t i o n ,  i s  i t  n o t ?  

A .  Y e s .  

I t ' s  f a r  b e t t e r  f o r  t h e  u p p e r  e x t r e m i t i e s  

t h a n  i t  i s  f o r  t h e  l o w e r  e x t r e m i t i e s .  

Q. D o c t o r  I p l e a s e .  

M R .  M I C H E L S O N :  O b j e c t i o n .  Move  t o  

s t r i k e .  S i m p l y  u n r e s p o n s i v e .  
2 2  I I 
2 3  1 Q -  I ' m  a s k i n g  y o u  a s i m p l e  q u e s t i o n .  P l e a s e ,  j u s t  

2 4  

2 5  

r e s t r i c t  y o u r  a n s w e r s  t o  t h e  q u e s t i o n .  

A .  Y e s .  
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Q .  P l e a s e  . 
A .  Y e s  .) 

Q -  An E M G  i s  a n  o b j e c t i v e  t e s t  t h a t  i s  a n  

o b j e c t i v e  s i g n ,  w h e n  i t ' s  g i v e n  t o  y o u ;  i s  t h a t  

f a i r ?  

A .  Y e s ,  a n  E M G  i s  a n  o b j e c t i v e  t e s t .  

Q .  

A. 

Q .  

A .  

Q .  

A. 

Q .  

A. 

Q .  

A .  

Q .  

T h a t ' s  a l l  I ' m  a s k i n g .  

Yes .  

And i f l  i n  f a c t ,  a n  EMG s h o w e d  a n  L 5  

r a d i c u l o p a t h y  t o  a m i l d  d e g r e e ,  a s  you  i n d i c a t e  

i n  y o u r  r e p o r t ,  t h a t  i t s e l f  w o u l d  b e  a n  

o b j e c t i v e  s i g n  o r  a n  o b j e c t i v e  r e s u l t  o f  some 

e x a m i n a t i o n .  

W h i c h  r e q u i r e s  i n t e r p r e t a t i o n .  

O f  c o u r s e .  

S u r e .  

B u t  y e t ,  n o n e t h e l e s s r  o b j e c t i v e .  

Y e s  . 
A l l  r i g h t .  

And c e r t a i n l y  n o t  n o r m a l .  

T h a t  i s  c o r r e c t .  

Now# t h e  l u m b a r  m y o f a s c i t i s  t h a t  y o u  d e s c r i b e d l  

a s  I u n d e r s t a n d  a m y o f a s c i t i s  -- c e r t a i n l y l  a 

l u m b a r  m y o f a s c i t i s  i s  a d i a g n o s i s l  a s  y o u ' v e  

s t a t e d .  T h a t  i s  a n  o r t h o p e d i c  d i a g n o s i s .  
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A .  I t ' s  a w a s t e b a s k e t  o r t h o p e d i c  d i a g n o s i s .  

Q -  M e a n i n g ?  

A .  M e a n i n g  t h a t  i t ' s  some way o f  s a y i n g  t h e  

p a t i e n t  h a s  a b a c k a c h e .  

Q .  O h ,  I s e e .  

M y o f a s c i t i s  i t s e l f  h a s  n o  s c i e n t i f i c  

s i g n i f i c a n c e  o r  o r t h o p e d i c  s i g n i f i c a n c e ?  

A ,  I t ' s  a n o t h e r  way  o f  p u t t i n g  d o w n  t h a t  t h e  

p a t i e n t  h a s  a b a c k a c h e .  

Q .  I s e e .  

A r e  t h e r e  o t h e r  d e f i n i t i o n s  i n  t h e  t e x t  

f o r  m y o f a s c i t i s ?  

A .  I t h i n k  t h a t  t h a t ' s  a b o u t  t h e  way i t ' s  u s e d ,  

g e n e r a l l y .  

T h e  t e r m  " m y o f a s c i t i s "  m e a n s  " m y o "  

m e a n i n g  m u s c l e ,  " f a s c i a "  m e a n i n g  f a s c i a r  a n d  

" i t i s "  m e a n s  i n f l a m m a t i o n ,  

And  t h e r e  i s  n o  i n d i c a t i o n  t h a t  t h e r e ' s  

a n y  i n f l a m m a t i o n  o f  t h e  m u s c l e  o r  t h e  f a s c i a .  

S o  i t ' s  a t e r m  t h a t  w e  u s e  v e r y  l o o s e l y .  

And  a s  I s a i d ,  i t ' s  a w a s t e b a s k e t  

d i a g n o s i s ,  

Q ,  I s e e .  

A .  I t  m e a n s  t h a  t h e  p a t i e n t  h a s  a b a c k a c h e .  

Q .  S o  w h e n  I l o o k  i n  t h e  t e x t ,  I ' m  g o i n g  t o  f i n d  
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t h e m  t e l l i n g  m e  t h a t  m y o f a s c i t i s  i s  a s y n d r o m e  

a n d  a c o n d i t i o n  w h i c h  i s  a w a s t e b a s k e t r  a n d  

r a t h e r  t h a n  t h e m  t e l l i n g  m e  t h a t  i t  i s  a n  

i n f l a m m a t i o n  o f  t h e  f a s c i a  t i s s u e  s u r r o u n d i n g  

t h e  m u s c l e s ;  i s  t h a t  c o r r e c t ?  

I t h i n k  t h a t  y o u  w i l l  f i n d  t h a t  t h e  d i a g n o s i s  

o f  m y o f a s c i t i s  h a s  a n u m b e r  o f  i n t e r p r e t a t i o n s  

b y  a n u m b e r  o f  d i f f e r e n t  p e o p l e .  

I s e e .  O k a y .  

N o w r  d o e s  M r ,  R o t h m a n r  i n  f a c t r  h a v e  a n  

i n c r e a s e  i n  t h e  l u m b a r  l o r d o s i s ?  

I a m  s u r e  h e  d o e s .  

D o  y o u  k n o w  w h e t h e r  h e  d o e s  o r  n o t ?  

I ' m  p o s i t i v e  h e  d o e s .  

H e  w e i g h s  2 3 0  p o u n d s .  And  h e  s t a n d s  

a l m o s t  s i x  f e e t  t a l l .  H e  m u s t  h a v e ,  

H e  m u s t  h a v e  a n  i n c r e a s e .  

Y e s I  h e  m u s t r  u n l e s s  h e  h a s  -- 

D o  y o u  k n o w  i f  h e  d o e s ?  

H e  -- 

M R ,  GIBSON: O b j e c t i o n  t o  c u t t i n g  

o f f  t h e  a n s w e r .  

( c o n t i n u i n g )  T h e  a n s w e r  i s  t h a t  h e  m u s t  h a v e r  

u n l e s s  t h e  m a n  h a s  a f o r m  o f  a r t h r i t i s  o f  t h e  

b a c k I  w h i c h  m a k e s  h i m  a s p o n d y l i t i s  v i c t i m . '  

i 
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I s e e .  

Y o u  h a v e  n o t  e x a m i n e d  a n y  X - r a y s  t h a t  

i n d i c a t e  w h e t h e r  o r  n o t  h i s  l o r d o s i s  i s  n o r m a l ,  

a b n o r m a l ,  i n c r e a s e d ,  d e c r e a s e d ?  

I t h i n k  I s t a t e d  t h a t  I d i d  n o t  s e e  a n y  o f  h i s  

X - r a y s .  

O k a y .  

D o  y o u  k n o w  i f  h e  h a s  a n y  f a c e t t e  

c h a n g e s ?  

I m a d e  t h a t  s t a t e m e n t  o n  t h e  b a s i s  o f  my 

e x p e r i e n c e .  

I d i d  n o t  s e e  a n y  X - r a y s ,  a n d  I t e s t i f i e d  

t o  t h e  f a c t  t h a t  I h a v e  n o t  s e e n  h i s  X - r a y s .  

I a m  b r i n g i n g  t h a t  o u t  a s  a p o i n t  o f  

e x p e r i e n c e  o n l y .  

M R .  M I C H E L S O N :  O b j e c t i o n ,  as 

u n r e s p o n s i v e .  

D o c t o r ,  s o  y o u  d o n ' t  k n o w  i f  h e  h a s  a n y  f a c e t t e  

c h a n g e s .  

T h a t  is c o r r e c t .  

A n d  d o  y o u  k n o w  i f  t h e r e  a r e  a n y  -- w e l l ,  t h i s  

may  b e  t h e  same q u e s t i o n .  

T h a t  w o u l d  i n c l u d e ,  o f  c o u r s e ,  a n y  

d e g e n e r a t i v e  c h a n g e s  i n  t h e  f a c e t t e s ;  y o u  d b o n ' t  

k n o w  t h a t .  
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A ,  N o I  o n l y  o n  t h e  b a s i s  o f  my e x p e r i e n c e .  

Q. And a n y  d e g e n e r a t i v e  c h a n g e s  i n  t h e  r e s t  o f  t h e  

s p i n e ,  d o  y o u  k n o w ?  

A ,  I h a v e  n o t  s e e n  a n y  o f  h i s  X - r a y s ,  a n d  u n l e s s  

i t ' s  i n  t h e  X - r a y  r e p o r t s ,  I w o u l d  h a v e  n o  

o t h e r  w a y  o f  t e l l i n g  y o u  t h a t .  

M R .  M I C H E L S O N :  O f f  t h e  r e c o r d .  

T H E  V I D E O  OPERATOR: O f f  t h e  r e c o r d .  

( W h e r e u p o n  I t h e r e  w a s  a d i s c u s s i o n  

o f f  t h e  r e c o r d , )  

B Y  M R ,  M I C H E L S O N :  

Q. D o c t o r ,  j u s t  a f e w  more q u e s t i o n s ,  i f  I m a y ,  

A .  S u r e  . 
Q. I w a n t  y o u  t o  d e s c r i b e I  i f  y o u  w o u l d ,  f o r  t h e  

j u r y ,  w h a t  i s  a n  e p i d u r a l  b l o c k ?  

A ,  An e p i d u r a l  b l o c k  i s  a t e s t I  t h e r a p e u t i c  o r  

d i a g n o s t i c ,  p e r f o r m e d  b y I  g e n e r a l l y ,  a n  

a n e s t h e s i o l o g i s t :  c a n  be p e r f o r m e d  b y  a n  

o r t h o p e d i s t  o r  a n e u r o s u r g e o n .  

And i t ' s  t h e  p l a c e m e n t  o f  a n e e d l e  i n t o  

w h a t  i s  k n o w n  a s  t h e  e p i d u r a l  s p a c e I  a n d  

m e d i c i n e  i s  i n j e c t e d ,  m e d i c i n e  w h i c h  i n c l u d e s  

s u b s t a n c e s  l i k e  n e  o r  d r u g s  l i k e  

X y l o c a i n e  l y ,  s t e r o i d s .  I 

Q. My u n d e r s t a n  h a t  t h i s  i s  d o n e  f o r  a 
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c h r o n i c  p a i n  s y n d r o m e .  I f  w e ' r e  t a l k i n g  a b o u t  

l u m b a r  o r  l o w  b a c k ,  p a r t i c u l a r l y ,  w e ' r e  t a l k i n g  

a b o u t  a c h r o n i c  o r  o n - g o i n g  p a i n  p r o b l e m .  

T h a t ' s  t h e  p u r p o s e  f o r  t h e s e  b l o c k s :  i s  t h a t  

c o r r e c t ?  

A .  I s a i d  i t  c a n  b e  t h e r a p e u t i c  o r  d i a g n o s t i c .  

A n d  i f  i t  i s  f o r  c h r o n i c  p a i n ,  i t ' s  f o r  

t h e  p u r p o s e  o f  t h e r a p e u t i c  n a t u r e .  

I t  c a n  a l s o  be  d o n e  a s  a d i a g n o s t i c  t e s t .  

Q .  I n  s o m e b o d y  w h o  y o u  -- i n  t h i s ,  a s  w e ' r e  

d i s c u s s i n g  h e r e  w i t h  c h r o n i c  p a i n ,  s o m e b o d y  w h o  

g e t s  t h i s  i n j e c t i o n  -- w h i c h  i s  a n  i n j e c t i o n  

i n t o  t h e  b a c k ,  i s n ' t  i t ?  

A .  Y e s .  

Q. N e a r  t h e  s p i n e ?  

A .  Y e s .  

Q .  And  i f  i t ' s  d o n * e  f o r  t h e r a p e u t i c  p u r p o s e s I  

e x p l a i n ,  w o u l d  y o u ,  p l e a s e ,  w h a t  y o u  m e a n  w h e n  

y o u  s a y  t h e r a p e u t i c ?  

A .  T h e r a p e u t i c  p u r p o s e s  m e a n s  t h a t  i t ' s  d o n e  w i t h  

t h e  a n t i c i p a t i o n  t h a t  t h e  p a t i e n t  w i l l  b e n e f i t  

f r o m  t h e  m e d i c a t i o n s  w h i c h  a r e  u s e d .  

Q -  O k a y .  A n d  be  f o r  p a i n  r e l i e f ,  

s u p p o s e ?  

A .  P a i n  r e l i e  n e  f o r  t h a t  r e a s o n .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3  

14 

15  

1 6  

17 

18 

19 

2 0  

21 

2 2  

23 

2 4  

2 5  

3 8  

I t  c a n  b e  d o n e  f o r  o t h e r  r e a s o n s ,  a s  

w e l l .  B u t  i n  t h i s  i n s t a n c e ,  i f  i t ' s  d o n e  f o r  

p a i n  r e l i e f ,  i t  i n c l u d e s  t h e  u s e  o f  d r u g s  w h i c h  

h a v e  a n u m b i n g  e f f e c t .  

Q -  A l l  r i g h t ,  T h a t  w o u l d  be  t h e  X y l o c a i n e ,  a n d  

a n e s t h e t i c - t y p e  m a t e r i a l .  

A, T h a t  i s  c o r r e c t  , 

Q .  And t h e  s t e r o i d s  a r e  u s e d  a s  

a n t i - i n f l a m m a t o r i e s ?  

A .  T h a t  i s  c o r r e c t .  

Q .  And t h e i r  p u r p o s e r  a s  I u n d e r s t a n d  i t  - y o u  

c o r r e c t  m e  i f  I a m  w r o n g  -- t h e i r  p u r p o s e  i s  t o  

r e d u c e  t h e  i n f l a m m a t i o n  i n  t h e  n e a r b y  -- o r ,  i n  

t i s s u e  i n  t h a t  a r e a ,  s o  t h a t  t h e r e  c a n  b e l  

p e r h a p s l  a l o n g e r  s t a n d i n g  b e n e f i t  t o  s o m e b o d y  

w h o  i s  s u f f e r i n g  f r o m  i n f l a m m a t i o n  a n d  p a i n  i n  

t h e  a r e a ,  

A ,  I f  i n d e e d  t h e r e  i s  a n  i n f l a m m a t o r y  c o m p o n e n t l  

y e s ,  

Q .  O k a y .  

N o w ,  a s  I u n d e r s t a n d  i t ,  D o c t o r ,  w h a t  y o u  

s a i d ,  t h e r e  i s  a l s o  a d i a g n o s t i c  p u r p o s e  f o r  

t h e s e ,  o r  a t  l e a s t  i t  c a n  be  u s e d  f o r  a 

d i a g n o s t i c  p u r p o s e .  

! 

A ,  Y e s ,  t h a t  i s  r i g h t  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6  

17 

1 8  

19 

20 

21 

22 

23 

24 

25 

39 

Q. A n d  s o ,  i f  s o m e b o d y  i s  u s i n g  i t  f o r  t h e r a p e u t i c  

p u r p o s e s ,  t h e y  c a n  a l s o  g a i n  s o m e  i n f o r m a t i o n  

d i a g n o s t i c a l l y  f r o m  t h i s  m o d a l i t y  o f  t r e a t m e n t .  

A .  Y e s ,  t h a t  i s  c o r r e c t .  

Q. A l l  r i g h t .  

N o w I  y o u  w o u l d  e x p e c t  t h a t  i f  s o m e b o d y  

w a s  a c t u a l l y  h a v i n g  a p r o b l e m ,  a s e v e r e  o r  a 

s i g n i f i c a n t  p r o b l e m  a n a t o m i c a l l y  o r  

p a t h o l o g i c a l l y  o r  t o  t h e  t i s s u e s  o f  t h e  b o d y )  

y o u  w o u l d  e x p e c t ,  f i r s t ,  a r e p o r t  o f  i m m e d i a t e  

r e l i e f  u p o n  t h e  i n j e c t i o n  o f  t h i s  m a t e r i a l  i n t o  

t h e i r  b a c k ;  i s  t h a t  c o r r e c t ?  

A .  Y e s .  s h o r t l y  t h e r e a f t e r ,  y e s .  

Q .  A n d  t h e y  w o u l d  r e p o r t  t r u l y  r e l i e f  o f  t h e  p a i n  

t h a t  t h e y  h a d  b e e n  r e p o r t i n g  b e f o r e .  

A .  Y e s ,  t h a t  i s  c o r r e c t .  

Q. A l l  r i g h t .  

A n d  t h e n ,  y o u  w o u l d  f u r t h e r  e x p e c t  t h a t  

t h e r e  may be  some c o n t i n u i n g  a n d  o n - g o i n g  

r e l i e f  f r o m  t h e  u s e  o f  t h e  s t e r o i d s ,  e v e n  a f t e r  

t h e  a n e s t h e t i c ,  w h i c h  i s  a s h o r t  d u r a t i o n  

a n e s t h e t i c ,  a s  I u n d e r s t a n d  i t ,  wore  o f f ;  i s  

t h a t  r i g h t ?  

A .  Y e s .  

E v e n  i f  o n e  d o e s n ’ t  u s e  s t e r o i d s ,  
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s o m e t i m e s  t h e  a n e s t h e t i c  a g e n t  c a n  b r e a k  u p  a n  

a b n o r m a l  r e f l e x /  a n d  t h e  p a t i e n t  c a n  b e n e f i t  

f r o m  t h a t  a l o n e ,  

Q. A l l  r i g h t .  

And  o v e r  a p e r i o d  o f  t i m e ,  t h i s  t y p e  o f  

t e c h n i q u e  o r  m o d a l i t y  o f  t r e a t m e n t  may v e r y  

l i k e l y ,  a n d  o f t e n  i s t  t e m p o r a r y  i n  n a t u r e :  i s  

t h a t  c o r r e c t ?  

A .  G e n e r a l l y  s p e a k i n g r  i t  i s  t e m p o r a r y  i n  n a t u r e ,  

H o w e v e r l  i n  some i n s t a n c e s l  i t  m i g h t  be  

c o m p l e t e l y  t h e r a p e u t i c ,  

Q -  N o w r  i n  y o u r  -- I'll w i t h d r a w  t h a t .  

D o c t o r l  w i l l  y o u  a g r e e  t h a t  a c o m p e t e n t  

t r e a t i n g  p h y s i c i a n  w h o  t r e a t s  a p a t i e n t  o v e r  a n  

e x t e n d e d  p e r i o d  o f  t i m e  a n d  h a s  t h e  o c c a s i o n  t o  

s e e  t h a t  p a t i e n t  t r e a t l  s e e  how t h a t  p a t i e n t  

r e a c t s l  a n d  d e a l  w i t h  t h a t  p a t i e n t  o v e r  a 

p e r i o d  o f  t i m e  i s  b e s t  f i t  t o  r e n d e r  o p i n i o n s  

c o n c e r n i n g  t h e  c a r e r  t r e a t m e n t  a n d  c o n d i t i o n  o f  

t h a t  p a t i e n t ?  

A ,  Y e s l  t h a t  i s  t r u e ,  

Q -  D o c t o r r  j u s t  a f e w  m o r e  t h i n g s .  

N o w l  D o c t o r r  y o u  h a v e  d o n e  t h i s  

e x a m i n a t i o n  a t  t h e  r e q u e s t  o f  Mr. G i b s o n ;  is 

t h a t  c o r r e c t ?  
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A .  Y e s ,  t h a t  i s  c o r r e c t .  

Q .  And w h e n  h e  s e n t  y o u  a l l  o f  t h e  m a t e r i a l s  t h a t  

y o u ' v e  d e s c r i b e d ,  i n  a d d i t i o n  t o  t h a t ,  h e  s e n t  

y o u  a c o v e r i n g  l e t t e r  o f  some  t w o  p a g e s  a n d  

c h a n g e ,  d e s c r i b i n g  t h e  c a s e  a n d  d e s c r i b i n g  w h a t  

h e  u n d e r s t o o d  t h e  c a s e  t o  b e  a n d  w h a t  h e  

w a n t e d :  i s  t h a t  c o r r e c t ?  

A .  Y e s ,  t h a t  i s  r i g h t .  

Q .  A l l  r i g h t .  A n d  w e ' v e  l o o k e d  a t  t h a t  b e f o r e  

t h i s .  I m e a n ,  t h e r e ' s  n o  s e c r e t  i n v o l v e d .  

W e ' v e  m a r k e d  i t .  

W o u l d  y o u  p l e a s e  s h o w  u s  w h i c h  l e t t e r  

t h a t  i s ?  

O k a y ,  D o c t o r ,  I ' m  g o i n g  t o  j u s t  -- v e r y  

t e m p o r a r i l y ,  

M R .  M I C H E L S O N :  C o u l d  w e  p l e a s e  m a r k  

t h i s  a s  P l a i n t i f f ' s  E x h i b i t  1 i n  t h e  

t e s t i m o n i a l  d e p o s i t i o n  o f  D r .  B r a h m s ?  

A n d  w e ' l l  a r r a n g e  f o r  c o p i e s  a n d  m a r k i n g s  

a f t e r w a r d s .  

B Y  M R .  MICHELSON: 

Q .  T h a n k  y o u .  

A .  O k a y .  

Q -  N O W I  D o c t o r ,  y o u  d i d  t h i s ,  a s  I s a i d ,  a t  t h e  

r e q u e s t  o f  M r .  G i b s o n  a n d  h i s  f i r m ;  i s  t h a t  
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c o r r e c t ?  

A .  Y e s ,  t h a t  i s  c o r r e c t .  

Q .  A l l  r i g h t .  

N O W ,  D o c t o r ,  w e  c a n  a g r e e  o n  c e r t a i n  

t h i n g s ,  I h o p e .  A n d  w e ' v e  c l e a r e d  t h e m  u p  

b e f o r e .  B u t  f o r  t h e  r e c o r d ,  y o u  do  d o  t h e s e  

e v a l u a t i o n s  a n d  r e p o r t s  o n  a f a i r l y  r e g u l a r  

b a s i s ;  i s  t h a t  c o r r e c t ?  

A .  

Q .  

A .  

Q .  

A. 

Q .  

A. 

Q .  

Y e s l  t h a t  i s  c o r r e c t .  

N o w ,  i n  a d d i t i o n  t o  a n y  i n d e p e n d e n t  e v a l u a t i o n s  

o r  e v a l u a t i o n s  s u c h  a s  y o u ' v e  d o n e  f o r  M r .  

R o t h m a n ,  I u n d e r s t a n d  y o u  e v a l u a t e  y o u r  o w n  

p a t i e n t s ,  c e r t a i n l y .  

Y e s f  t h a t  i s  c o r r e c t .  

A n d  y o u  w r i t e  r e p o r t s  f o r  p e o p l e  w h o  a r e  

r e p r e s e n t i n g  t h e m  i n  c l a i m s ?  

T h a t  i s  c o r r e c t .  

A n d  t h a t  w o u l d  b e  c l a i m a n t ' s  w o r k ,  w o r k  o n  

b e h a l f  o f  a c l a i m a n t .  

S u r e ,  t h a t  i s  r i g h t .  

B u t ,  i n  r e g a r d  t o  t h e  p u r e  e v a l u a t i o n  

s i t u a t i o n s  w h e r e  i t ' s  s i m p l y  f o r  t h e  p u r p o s e  o f  

a n  e x a m i n a t i o n ,  e v a l u a t i o n  a n d  r e p o r t r  i t ' s  

f a i r  t o  s a y  t h a t  t h e  f a r  g r e a t e s t  p e r c e n t a g e  

t h a t  y o u  do  i s  f o r  d e f e n d a n t s ,  l a w  f i r m s l  t h o s e  
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w h o  a r e  r e p r e s e n t i n g  t h e m ,  o r  e m p l o y e r s ;  i s  

t h a t  a f a i r  s t a t e m e n t ?  

I ' d  l i k e  t o  j u s t  r e m o v e  o n e  o f  y o u r  a d v e r b s t  

t h e  w o r d  " f a r , "  a n d  t h e  a n s w e r  t o  t h a t  q u e s t i o n  

i s  y e s .  

A n d  i s  t h e r e  a n y  w a y  t o  t e l l  m e  t h e  p e r c e n t a g e  

o f  t h o s e ?  

N o ,  I d o n ' t  h a v e  a n y  k n o w l e d g e  o f  t h e  

p e r c e n t a g e .  

O k a y .  A n d  y o u  d o  t h o s e ,  a s  I u n d e r s t a n d  

i t ,  s o m e t i m e s  -- o r ,  n o t  s o m e t i m e s .  Y o u  d o  

t h e m  a p p r o x i m a t e l y  o n e  o r  t w o  p e r  d a y  i n  t h e  

o f f  i c e .  

Y e s ,  t h a t  i s  c o r r e c t .  

A n d  t h a t  w o u l d  b e ,  g e n e r a l l y ,  f o u r  o r  f i v e  d a y s  

a w e e k ?  

Y e s .  

F o r  a n o r m a l  w o r k  w e e k .  

T h a t  i s  c o r r e c t .  

A n d  i s  i t  f a i r  t o  s a y  t h a t  y o u  w o r k ,  y o u r  

n o r m a l  w o r k  w e e k s  i n c l u d e  a t  l e a s t  40  w e e k s  a 

y e a r ?  

Y e s ,  t h a t  i s  c o r r e c t .  

I n  t h e  o f f i c e .  

Y e s ,  t h a t  i s  c o r r e c t .  
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Q .  A l l  r i g h t .  

And  y o u r  c h a r g e s  for t h e s e r  f o r  t h e  t i m e  

a n d  f o r  t h e s e  e x a m i n a t i o n s  a r e  h o w  m u c h  f o r  t h e  

e x a m i n a t  i o n ?  

A. $ 1 2 5 ,  

Q .  And f o r  t h e  r e p o r t ?  

A .  $ 1 5 0 .  

Q .  I n  a d d i t i o n  t o  t h a t r  D o c t o r r  y o u  a r e  

c o m p e n s a t e d  f o r  a n y  t i m e  y o u  s p e n d  i n  r e v i e w i n g  

r e c o r d s  -- 

A .  T h a t  i s  c o r r e c t .  

Q .  -- f o r  t h o s e  r e p o r t s ?  

A .  T h a t  i s  c o r r e c t  . 
Q .  And h o w  m u c h  d o  y o u  c h a r g e  f o r  t h a t ?  

A .  $ 1 5 0  p e r  h o u r .  

Q .  I s  t h e r e  a n y  way t o  a p p r o x i m a t e  h o w  m u c h  t i m e  

i t  g e n e r a l l y  t a k e s  y o u  t o  p r e p a r e  f o r  t h e  

e x a m i n a t i o n  a n d  r e p o r t r  r e v i e w  r e c o r d s r  o n  a n  

a v e r a g e  e v a l u a t i o n ?  

A .  A n y w h e r e  f r o m  2 0  m i n u t e s  t o  t h r e e  h o u r s .  

Q .  O k a y .  

A n d ,  i n  a d d i t i o n  t o  t h a t r  o f  c o u r s e r  y o u  

a r e  c o m p e n s a t e d  f o r  y o u r  t i m e  i n  r e g a r d  t o  

c o n s u l t a t i o n s I  a s  y o u  h a v e  w i t h  M r .  G i b s o n r  i n  

I p r e p a r a t i o n  f o r  d e p o s i t i o n s ?  

~ 

I 
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A ,  Y e s  , 

Q -  w h a t  r a t e  y o u  p a i d  f o r  t h a t ?  

A .  $150, 

P e r  h o u r ?  Q .  

A .  P e r  h o u r r  t h a t  i s  c o r r e c t .  

Q .  A n d  i n  a d d i t i o n  t o  t h a t ,  o f  c o u r s e r  t e s t i m o n i a l  

t i m e r  f o r  d e p o s i t i o n s  i n  t h e  o f f i c e  i s  h o w  

m u c h ?  

A .  A d e p o s i t i o n  i s  $ 5 0 0  f o r  t h e  f i r s t  h o u r r  a n d  

$ 1 5 0  f o r  e v e r y  h a l f  h o u r  t h e r e a f t e r ,  

Q .  A l l  r i g h t .  And i f  y o u  a r e  r e q u i r e d  t o  g o  t o  

C o u r t  a n d  t e s t i f y r  w h i c h  y o u  d o  f r o m  t i m e  t o  ' 

t i m e r  a r e  t h e  r a t e s  t h e  same f o r  t h a t  -- 

A .  N o .  

Q -  W e l l ,  l e t  m e  f i n i s h  t h e  q u e s t i o n ,  

A .  S u r e .  

Q -  A r e  t h e y  t h e  same f o r  t h a t ,  b a s e d  u p o n  t i m e  o u t  

o f  t h e  o f f i c e ?  

A .  T h a t  i s  c o r r e c t ,  t h a t  i s  c o r r e c t ,  

M R .  M I C H E L S O N :  O n e  m o m e n t  p l e a s e  , 

C o u l d  w e  g o  o f f  f o r  o n e  m o m e n t ?  

( W h e r e u p o n r  t h e r e  w a s  a d i s c u s s i o n  

off t h e  r e c o r d . )  

B Y  MR. M I C H E L S O N :  
I 

h a v e  Q. V e r y  b r i e f l y r  D o c t o r 4  d o  y o u r  y o u r s e l f  -- 
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y o u  e v e r  d i s c u s s e d  t h e r m o g r a p h y  w i t h  a n y  o f  t h e  

p h y s i c i a n  o r  t s ,  r a d i o l o g i s t s  a n d  

m e d i c a l  men w h o  a r e  u s i n g  t h a t  t e c h n i q u e ?  

A .  O h ,  y e s ,  I k n o w  w h o  t h o s e  d o c t o r s  a r e .  

Q. Who do  y o u  k n o w  w h o  u s e s  i t ?  

A .  D r .  G a b e l m a n ,  Y a s o w i t z  a n d  K a u f m a n ,  

Q -  I n  C l e v e l a n d .  

A .  I n  C l e v e l a n d .  

Q. R i g h t .  

D o  y o u  k n o w  w h o  u s e s  t h e m  e l s e w h e r e ?  F o r  

e x a m p l e ,  a t  J o h n s  H o p k i n s  U n i v e r s i t y ,  d o  y o u  

k n o w  w h o ' s  u s i n g  t h e m  t h e r e ?  

A .  I r e c e i v e  a c r o s s  my d e s k ,  f r e q u e n t l y ,  

l i t e r a t u r e  c o n c e r n i n g  t h e r m o g r a p h y ,  

And  I a m  aware  t h a t  t h e r m o g r a m s  a r e  d o n e  

e l s e w h e r e ,  w i t h  t h e  same c r i t i c i s m s  t h a t  I g a v e  

b e f o r e .  

M R .  M I C H E L S O N :  O b j e c t i o n .  

Q .  D o c t o r ,  a r e  y o u  a w a r e  o f  t h e  p h y s i c i a n s  w h o  a r e  

u s i n g  t h e m  a t  J o h n s  H o p k i n s ?  

A .  I d o n ' t  k n o w  t h e  p e r s o n ,  t h e  d o c t o r s ,  

p e r s o n a l l y ,  n o .  

Q .  A r e  y o u  f a m i l i a r  w i t h  t h o s e  u s i n g  t h e m  a t  

C o l u m b i a  U n i v e r s i t y ?  

A. I d o  n o t  k n o w  t h  e p h y s i c i a n s .  
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Q. H o w  a b o u t  i n  C a l i f o r n i a I  U n i v e r s i t y  o f  

C a l i f o r n i  a w a r e  o f  t h o s e ?  

A .  I t ' s  v e r y  f r e q u e n t l y  i n  C a l i f o r n i a .  A l o t  o f  

g i m m i c k  s t u f f  i s  d o n e  i n  C a l i f o r n i a .  

Q .  R i g h t .  U C L A  a n d  U n i v e r s i t y  o f  C a l i f o r n i a  

M e d i c a l  S c h o o l s ,  t h e y  a r e  u s i n g  t h i s ,  A r e  y o u  

a w a r e  o f  w h o ,  a n d  w h o  i s  u s i n g  t h e m  t h e r e ?  

A .  A l l  o f  t h e  p h y s i c i a n s  a t  C o l u m b i a ,  J o h n s  

H o p k i n s ,  C l e v e l a n d ,  n o n e  o f  t h o s e  a r e  m e m b e r s  

o f  t h e  s o c i e t i e s  t h a t  I m e n t i o n e d  w h o  r e c o g n i z e  

t h e m ,  i n  t h e  r a d i o l o g y ,  n e u r o l o g i c a l ,  

n e u r o s u r g i c a l  o r  o r t h o p e d i c  s o c i e t i e s ,  o f  a n y  

n a t u r e ,  

Q .  Y o u ' r e  s u r e  t h e y ' r e  n o t  m e m b e r s ?  

A .  I d i d n ' t  s a y  t h e y  w e r e n ' t  m e m b e r s .  

I s a i d  i t ' s  n o t  a r e c o g n i z e d  t e s t  b y  t h e  

i n d i v i d u a l s  i n ,  w h o  a r e  i n  c h a r g e  o f  t h o s e  

p a r t i c u l a r  s o c i e t i e s .  

T h e  s o c i e t y  d o e s  n o t  l o o k  u p o n  

t h e r m o g r a p h y  i n  a n y  o f  t h o s e  s o c i e t i e s  w i t h  a n y  

v a l i d i t y  w h a t s o e v e r .  

Q .  I s e e .  

D o c t o r ,  j u s t  s o  -- w e ' l l  s a y  i t  a g a i n ,  

t h e n .  

Y o u  s a i d  n o n e  o f  t h e  d o c t o r s  a t  t h o s e '  
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i n s t i t u t i o n s  w h o  u s e  t h e r m o g r a p h y  a n d  h a v e  

e x p e r i e n c e  i n  t h e r m o g r a p h y  a r e  m e m b e r s  o f  t h e  

s o c i e t i e s  w h i c h  y o u  m e n t i o n e d ,  t h e  O r t h o p e d i c  

S o c i e t y  -- 

I d i d  n o t  -- 
I s  t h a t  w h a t  y o u ' r e  s a y i n g ?  

I d i d  n o t  s a y  t h a t  a t  a l l .  

T h e n  I w a s  m i s t a k e n .  

Y o u  a r e  m i s t a k e n .  

A r e  t h o s e  d o c t o r s  m e m b e r s  o f  t h o s e  s o c i e t i e s ?  

T h e y  c e r t a i n l y  may  w e l l  b e r  a s  t h e  d o c t o r s  h e r e  

i n  C l e v e l a n d  a r e .  

T h a t  d o e s n ' t  m e a n  t h a t  t h e  t h e r m o g r a m  i s  

l o o k e d  u p o n  b y  t h e  s o c i e t i e s  t h a t  I m e n t i o n e d  

a s  a v a l i d  t e s t .  

Y o u  a r e  a m e m b e r  o f  t h e  A m e r i c a n  M e d i c a l  

A s s o c i a t  i o n ?  

1 a m .  

Do y o u  k n o w  w h o  t h e  -- o r I  w h a t  t h e  C o u n c i l  o n  

S c i e n t i f i c  A f f a i r s  i s  o f  t h e  A m e r i c a n  M e d i c a l  

A s s o c i a t i o n ?  

T h e  m o s t  r e c e n t  d e c i s i o n  o f  t h e  A M A  r e f e r a b l e  

t o  t h e r m o g r  t h e y  h a v e  n o t  -- 

O b j e c t  i o n .  

u t h o r i t y  f o r  , -- 
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thermography, 

Objection, That is 

unresponsive. 

Q ,  Doctor, do you know who the Council on 

Scientific Affairs of the American Medical 

Association is? 

A, Obviously, I don't know everybody in the 

medical profession over the United States, 

Q *  Do you know who the American Medical 

Association's Council on Scientific Affairs is? 

A. I think I answered that, I do not. 

Q, You do not? 

A. I do not know who that individual isr or the 

council , 

Q. No, it's not an individual. It's a council. 

A. I don't know any of the members of that council. 

I mentioned a few minutes agol A M A  has 

avoided anything on thermography to thi s  date. 

Q. Are you telling me you're unfamiliar with the 

American Medical Association's Council on 

Scientific Affairs? 

Do you know if there is such an 

organization? 

A, I do not know that there is, There may well 

be, but I don't know that there is. 
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Q .  I s e e .  

e r t a i n l y  w o u l d n ' t  be  f a m i l i a r  

w i t h  a n y  r e p o r t s  t h e y ' v e  r e c e n t l y  come o u t  w i t h  

o n  t h e r m o g r a p h y .  

A .  I h a v e  -- 1 d o  n o t  k n o w  o f  a n y  f a v o r a b l e  

r e p o r t s  f o r  t h e r m o g r a p h y  b y  t h e  A M A .  

Q .  O k a y r  f i n e .  

And  i f  t h e r e  i s  o n e r  w o u l d  t h a t  c h a n g e  

y o u r  m i n d ?  

A ,  N o t  a b i t .  

Q .  Why i s  t h a t ?  

A .  B e c a u s e  i t  i s  a g i m m i c k  t e s t .  

Q .  N o r  n o .  B u t  i f  t h e y  p r o v e d  t h a t  i t  w a s n ' t r  

w o u l d  t h a t  c h a n g e  y o u r  m i n d ?  

A .  I f  i t  i s  p r o v e n  t o  b e  a v a l i d  t e s t r  i t  w i l l  

c h a n g e  my m i n d .  

Q .  And i f  o n e  o f  t h e  m a j o r  c o m m i t t e e s  o n  

s c i e n t i f i c  s t u d y  o f  t h e  A m e r i c a n  M e d i c a l  

A s s o c i a t i o n  i n d i c a t e s  t h a t  t h e r m o g r a p h y  m a y  i n  

f a c t  h a v e  some v e r y  r e a l  v a l u e  i n  d i a g n o s t i c  -- 
f o r  d i a g n o s t i c  p u r p o s e s  a s  a n  a d j u n c t  t o  t h e  

o t h e r  t e c h n i q u e s  w h i c h  y o u ' v e  d e s c r i b e d  f o r  

e v a l u a t i n g  p r o b l e m s  o f  a n e u r o m u s c u l a r  n a t u r e r  

w o u l d  t h a t  c h a n g e  y o u r  m i n d ?  

MR. O b j e c t i o n r  b o t h  -- 
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A .  I c a n  -- 

W a i t ,  l e t  m e  j u s t  

p u t  a n  o b j e c t i o n  b e f o r e  y o u  a n s w e r .  

O b j e c t i o n  b o t h  t o  l a c k  o f  f o u n d a t i o n ,  a s  

w e l l  a s  t o  t h e  f o r m  o f  t h e  q u e s t i o n .  

A .  T h e r m o g r a p h y  i s  a -- 

M R .  M I C H E L S O N :  O b j e c t  i o n .  

A .  

Q .  

A .  

A .  

Q .  

A .  

Q .  

A .  

Q .  

A .  

( c o n t i n u i n g )  I w i l l  -- 
P l e a s e  a n s w e r  t h e  q u e s t i o n .  

I h o p e  t h a t  t h e  J u d g e  a n d  t h e  j u r y  w i l l  

u n d e r s t a n d  t h a t  t h e  -- 

M R .  M I C H E L S O N :  O b j e c t .  

( c o n t i n u i n g )  -- p o s i t i o n  o f  t h e r m o g r a p h y  I c a n  

e x p l a i n  f r o m  a t h e o r e t i c a l  a n d  a n  a c a d e m i c  u s e .  

T h e r m o g r a p h y  i s  u s e f u l  i n  r e s e a r c h .  I t  

h a s  n o  v a l u e  i n  t h e  d i a g n o s i s  o f  a h e r n i a t e d  

d i s c .  

A n d  y o u ' l l  h a v e  t h a t  o p i n i o n ,  w h e t h e r  o r  n o t  

t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n ,  i t s  s o c i e t i e s  

a n d  i t s  c o u n c i l s  r e p o r t  t h a t  i t  d o e s .  

U n t i l  -- 

I s  t h a t  t h e  i d e a ?  

N o l  t h a t ' s  n o t  t h e  i d e a .  

O k a y ,  t h a n k  y o u .  

U n t i l  -- 
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M R .  M I C H E L S O N :  N o  f u r t h e r  

A .  I w i l l  a n s w e r  t h a t .  U n t i l  -- 

M R .  M I C H E L S O N :  N o  f u r t h e r  

q u e s t i o n s .  T h e r e  i s  n o  q u e s t i o n  p o s e d .  

A .  I t h i n k  t h e  J u d g e  w i l l  -- 

MR.  M I C H E L S O N :  P l e a s e  d o n ' t  t a k e  

d o w n  h i s  s t a t e m e n t s  a n d  l e c t u r e s .  

A .  I t h i n k  t h e  J u d g e  a n d  t h e  j u r y  w i l l  b e  g l a d  t o  

k n o w  t h a t  w h e n  i t  i s  r e c o g n i z e d  -- 

M R .  M I C H E L S O N :  O b j e c t i o n .  

A ,  -- a s  a t e s t  o f  v a l i d i t y ,  I ,  t o o ,  w i l l  a g r e e  

t h a t  i t  h a s  s o m e  v a l u e .  

M R .  M I C H E L S O N :  O h ,  g o o d .  

R E D I R E C T  E X A M I N A T I O N  

B Y  M R ,  G I B S O N :  

Q. . D o c t o r ,  I h a v e  a f e w  q u e s t i o n s  o n  r e d i r e c t .  

W e ' v e  t a l k e d  a l i t t l e  b i t  a b o u t  

t h e r m o g r a p h y  a n d  q u a l i f i c a t i o n s .  

If a d o c t o r  o r  a t e c h n i c i a n  -- d o  y o u  

h a v e  t o  b e  a d o c t o r ?  b y  t h e  w a y ,  t o  g e t  a 

Q. 

t h e r m o g r a p h ?  

M R .  M I C H E L S O N :  O b j e c t i o n .  

D o  y o u  k n o w ?  
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A .  T h e  t h e r m o g r a m s  a r e  d o n e  b y  t e c h n i c i a n s  i n  

d o c t o r s  ' 
M R .  M I C H E L S O N :  O b j e c t i o n .  

A .  ( c o n t i n u i n g )  A d o c t o r  c a n  d o  t h e  t e s t r  a s  w e l l  

a s  a t e c h n i c i a n  d o  t h e  t e s t .  

QI W e l l r  D o c t o r r  i f  s o m e b o d y  g o e s  o u t  a n d  

p u r c h a s e s  a t h e r m o g r a p h ,  i s  t h e r e  a n y  l i c e n s i n g  

p r o c e d u r e  t h a t ' s  n e c e s s a r y  t o  s t a r t  u s i n g  t h a t  

t h e r m o g r a p h  o n  a p a t i e n t ?  

A ,  N o ,  t h e r e  i s  n o t .  

Q .  I s  t h e r e  a n y  k i n d  o f  c e r t i f i c a t i o n  p r o c e s s ?  

M R ,  M I C H E L S O N :  O b j e c t i o n .  

A .  N o ,  t h e r e  i s  n o t ,  

Q .  Y o u  s i m p l y  b u y  i t  a n d  s t a r t  u s i n g  i t ?  

A .  I t  c a n  b e r  c a n  b e  a d i a g n o s t i c  t o o l  u s e d  f o r  

p e c u n i a r y  p u r p o s e s  t o  t h i s  p o i n t  i n  t i m e r  

e x c e p t  i n  r e s e a r c h .  

Q .  A l l  r i g h t .  

M R ,  M I C H E L S O N :  O b j e c t i o n .  

Q .  N o w r  M r .  M i c h e l s o n  h a s  a s k e d  y o u  a b o u t  a 

c o u n c i l  t h a t  h a s  d o n e  w o r k  f o r  t h e  A M A .  

R e g a r d l e s s  o f  w h a t  t h a t  c o u n c i l  h a s  d o n e r  

i t s e l f r  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  h a s  

r e n d e r e d  i n  t e r m  f t h e r m o g r a p h y ?  
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A .  Y e s .  T h e  A M A  h a s  a v o i d e d  a n y  r e c o g n i t i o n  o r  

g r a p h y  t o  t h i s  p o i n t  

i n  t i m e .  

MR.  M I C H E L S O N :  O b j e c t i o n .  

Q -  By t h e  w a y ,  d o e s  t h e  C l e v e l a n d  C l i n i c ,  w i t h  

a l l  o f  t h e i r  s c i e n t i f i c  e q u i p m e n t ,  w i t h  a l l  

t h e i r  -- 

M R .  M I C H E L S O N :  O b j e c t i o n .  

B i l l ,  p l e a s e  d o n ' t  m a k e  s p e e c h e s .  N o w  

j u s t  a s k  t h e  q u e s t i o n s .  E n o u g h  i s  e n o u g h .  

M R .  G I B S O N :  M i k e ,  i f  y o u  h a v e  a n  

o b j e c t i o n l  y o u  h a v e  e v e r y  r i g h t  t o  m a k e  i t .  

MR.  M I C H E L S O N :  I ' m  m a k i n g  i t .  

MR. G I B S O N :  B u t  I'm a s k i n g  y o u  

n o t  t o  r u n  o v e r  t h e  d o c t o r ' s  a n s w e r s  a n d  my 

q u e s t i o n s .  

M R .  M I C H E L S O N :  I ' m  m a k i n g  t h e  

o b j e c t i o n .  S t o p  t e s t i f y i n g .  A s k  h i m  

q u e s t i o n s .  

B Y  M R .  G I B S O N :  

Q .  D o c t o r ,  w i t h  t h e  f a c i l i t i e s  a t  t h e  C l e v e l a n d  



4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

14 

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

5 5  

l e a s t  b y  t h e  o r t h o p e d i s t s r  a n d  I t h i n k  I k n o w  

Q I  A r e  t h e  h o s p i t a l s  t h a t  y o u ' r e  a f f i l i a t e d  w i t h  

u s i n g  t h e r m o g r a p h s ?  

A ,  W e  d o  n o t  h a v e  a t h e r m o g r a m  a t  t h e  h o s p i t a l s  

t h a t  I w o r k  a t .  

Q .  A l l  r i g h t ,  

Now, D o c t o r ,  t h e  o p i n i o n s  t h a t  y o u ' v e  

r e n d e r e d  s o  f a r ,  i s  t h a t  b a s e d  u p o n  y o u r  

e x p e r t i s e  a n d  y o u r  t r a i n i n g ?  

MR. MICHELSON: w h i c h  o p i n i o n s ?  

O b j e c t i o n .  

Q .  T h e  o p i n i o n s  y o u ' v e  r e t u r n e d  a s  t o  y o u r  

d i a g n o s i s  a n d  y o u r  p r o g n o s i s ?  

A .  W o u l d  y o u  a s k  t h e  q u e s t i o n  a g a i n ?  

MR. M I C H E L S O N :  O b j e c t i o n .  

A .  ( c o n t i n u i n g )  I d i d n ' t  g e t  i t  b e c a u s e  o f  t h e  -- 

Q. A r e  t h o s e  o p i n i o n s  b a s e d  u p o n  y o u r  e x a m i n a t i o n  

a n d  y o u r  e x p e r t i s e ?  

MR. M I C H E L S O N :  O b j e c t i o n ,  l e a d i n g :  

o b j e c t i o n ,  a s k e d  a n d  a n s w e r e d :  o b j e c t i o n ,  

i m p r o p e r  r e d i r e c t .  

Q. 

A .  r e n d e r e d  a r e  b a s e d  

o n 3  a n d  my 
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u n d e r s t a n d i n g  o f  t h e  r e c o r d s  t h a t  I r e v i e w e d .  

Q .  A l l  r i g h t .  

D o c t o r l  a r e  y o u  f a m i l i a r  w i t h  t h e  t e r m  o f  

s e c o n d a r y  g a i n ?  

A .  I a m .  

Q .  A l l  r i g h t .  

M R .  M I C H E L S O N :  O b j e c t i o n .  

Q .  ( c o n t i n u i n g )  M r .  M i c h e l s o n  g o t  i n t o  t h e  

e f f e c t s  t h a t  s o m e b o d y  c a n  h a v e  w i t h  a n  e p i d u r a l  

n e r v e  b l o c k .  

M R .  M I C H E L S O N :  O b j e c t i o n .  

Q .  ( c o n t i n u i n g )  C a n  s e c o n d a r y  g a i n  f a c t o r  i n t o  

t h o s e  f i n d i n g s ?  

A .  Y e s .  

Q .  A l l  r i g h t .  

H o w  w o u l d  t h a t  b e l  D o c t o r ?  

A .  I n d i v i d u a l s l  d u r i n g  p h y s i c a l  e x a m i n a t i o n s  

a n d / o r  s o p h i s t i c a t e d  t e s t s l  may r e c o r d  r e s u l t s  

o b v i o u s l y  d i f f e r e n t  f r o m  t h a t  w h i c h  i s  

a n t i c i p a t e d  o r  e x p e c t e d  o r  p r o v e n r  a n d  d o  s o l  

p r i n c i p a l l y ,  o n  t h e  a b n o r m a l  p a t h o p h y s i o l o g i c a l  

a n d  p s y c h i a t r i c  p h y s i o l o g i c a l  a s p e c t s  o f  t h e i r  

Q .  

d e s i r e s  t o  g e  t w e  

a d  t 

11 . 

e s t  i f  i e d  a s  
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t o  t h e  r e c o v e r y  r a t e  for t h e  k i n d  o f  i n j u r y  

- t h a t  M r ,  R o t h m a n  h a d  c o m p l a i n e d  o f .  

A .  Yes. 

Q -  When y o u  e x a m i n e d  h i m  i n  D e c e m b e r  o f  1 9 8 7 ,  

a l m o s t  t h r e e  y e a r s  a f t e r  t h e  a c c i d e n t ,  w a s  h e  

c o m p l a i n i n g  t o  b e  s y m p t o m a t i c  a t  t h a t  t i m e ?  

A .  I t h o u g h t  t h a t  t h e  p a t i e n t  w a s  c o o p e r a t i v e .  I 

t h o u g h t  t h a t  h e  w a s  i n  n o  w a y  d e m o n s t r a t i n g  a n y  

a b n o r m a l  p s y c h o l o g i c a l  a s p e c t s .  

I t h i n k  t h a t  h i s  i n a b i l i t y  t o  r e t u r n  t o  

w o r k  f r o m  M a r c h  o f  1 9 8 5 ,  r e f e r a b l e  t o  t h a t  

w h i c h  I f o u n d  o n  my e x a m i n a t i o n ,  is a b n o r m a l .  

Q. A l l  r i g h t .  W o u l d  t h a t  b e  c o n s i s t e n t  w i t h  

s e c o n d a r y  g a i n ?  

A .  Y e s ,  i t  w o u l d .  

M R .  G I B S O N :  I h a v e  n o  f u r t h e r  

q u e s t i o n s ,  

M R ,  M I C H E L S O N :  O n e  m o m e n t ,  p l e a s e .  

( W h e r e u p o n ,  t h e r e  w a s  a d i s c u s s i o n  

o f f  t h e  r e c o r d . )  

- - -  

R E C R O S S - E X A M I N A T I O N  

B Y  M R .  M I C H E L S O N  

Q .  Nr, G i b s o n  j u s t  

v e r y  l a s t  



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

5 8  

q u e s t i o n  a n d  a n s w e r .  R e g a r d i n g  t h i s  i n a b i l i t y  

t o  r e t u r n  t o  w o r  a i n  t h a t  t o  m e .  I ' m  

s o r r y ,  I d o n ' t  u n d e r s t a n d  w h a t  y o u  m e a n t  t o  

s a y .  

A .  I n  my o p i n i o n ,  t h e r e  a r e  i n d i v i d u a l s  w h o  a r e  

e m p l o y e d  a n d  s u s t a i n e d  i n j u r i e s  o f  s o m e t i m e s  a 

m a j o r ,  s o m e t i m e s  o f  m i n o r  d e g r e e ,  a n d  w h o  f a i l  

t o  r e t u r n  t o  t h e i r  n o r m a l  o c c u p a t i o n a l  a n d  w o r k  

h a b i t s  f o r  r e a s o n s  t h a t  t h e y  l a c k  m o t i v a t i o n .  

Q -  A n d  how d o e s  t h a t  l a c k  o f  m o t i v a t i o n  e x h i b i t  

i t s , e l f ,  i n  y o u r  e x p e r i e n c e ?  

A .  A n y o n e  w h o  h a s  a n  i n j u r y  w h i c h  i n  my o p i n i o n  

e n t i t l e s  h i m  t o  r e t u r n  t o  w o r k  a n d  d o e s n ' t  d o  

s o  f o r  -- w h e t h e r  t h e y  a r e  a b n o r m a l  

p s y c h o l o g i c a l  r e s p o n s e s  o r  b e c a u s e  t h e  p a t i e n t ,  

f o r  r e a s o n s  o f ,  p e r h a p s ,  a s e c o n d a r y  g a i n ,  m a y  

n o t  d e s i r e  t o  g o  b a c k  t o  w o r k ,  a n d  t h a t  t o  m e  

i s  a b n o r m a l .  

Q .  So  t h a t  w h e n  t h e y  h a v e  t h i s ,  w h a t  y o u  c o n s i d e r  

i n a p p r o p r i a t e  r e s p o n s e  t o  a p h y s i c a l  p r o b l e m  

w h i c h  c a n n o t  r e a l l y  be  f u l l y  d e m o n s t r a t e d  b y  

y o u ,  t h a t  i s ,  t h e y  d o n ' t  r e t u r n  t o  t h e i r  

i n  f a c t ,  s e e m  t o  be  

f ,  a s  i t  w e r e ,  t h a t  t o  

t h e i r  l a c k  o f  
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m o t i v a t i o n  a n d  t h i s I  p e r h a p s t  r e l i a n c e  u p o n  

l o o k i n g  f o r w a r d  e c o n d a r y  g a i n ?  

A ,  Y e s ,  I t h i n k  t h a t ' s  r i g h t .  

Q .  And t h a t  s o m e b o d y  e l s e  i s  g o i n g  t o  t a k e  c a r e  o f  

t h e m ,  s o  t h e y  d o n ' t  h a v e  t o  w o r k ,  a n d  t h e y  s t a y  

o u t  o f  w o r k  i n  o r d e r  t o  m a k e  some d r a m a t i c  

g e s t u r e  b y  s h o w i n g  h o w  t h e y ' r e  n o t  a b l e  t o  d o  

a n y t h i n g  . 
A .  Y e s ,  t h a t ' s  n o t  a n  i n f r e q u e n t  o c c u r r e n c e .  

Q .  A l l  r i g h t .  

And t h a t ' s  y o u r  o p i n i o n  a b o u t  M r .  

R o t h m a n  I t h e n .  . 
A .  N o ,  1 s a i d  t h a t  M r .  R o t h m a n  w a s  a c o o p e r a t i v e ,  

i n t e l l i g e n t i  n i c e  p e r s o n .  I f a i l e d  t o  

u n d e r s t a n d  w h y  a p e r s o n  o f  t h i s  n a t u r e I  w i t h  

t h i s  i n j u r y ,  c o u l d  n o t  r e t u r n  t o  w o r k .  

Q. And S O ,  y o u  d o n ' t  u n d e r s t a n d  w h y  h e  h a s  n o t  

r e t u r n e d  t o  w o r k .  

A .  T h a t  i s  c o r r e c t .  

Q .  And w h y  h e  i s n ' t  w o r k i n g  a t  t h e  p r e s e n t  t i m e .  

A .  T h a t  i s  c o r r e c t  . 
M R .  M I C H E L S O N :  I h a v e  n o t h i n g  

f u r t h e r ,  T h a n k  Y 
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I F U R T H E R  R E D I R E C T  E X A M I N A T I O N  

B Y  MR.  G I B S O N :  

Q .  D o c t o r f  I h a v e  o n e  f i n a l  q u e s t i o n .  

w r i t t e n  t o  y o u  a n d  w h a t  I w a n t e d ,  

I s  t h e r e  a n y t h i n g  i n  t h a t  l e t t e r  w h e r e  I 

a s k e d  y o u  t o  m a k e  a n y  s p e c i f i c  f i n d i n g ?  

A .  N o t  y o u  d i d  n o t .  

Q .  A l l  r i g h t .  I s i m p l y  a s k e d  f o r  y o u r  o p i n i o n ?  

MR.  M I C H E L S O N :  O b j e c t i o n .  T h e  

l e t t e r  w i l l  s p e a k  f o r  i t s e l f .  

A .  Y e s .  

M R .  G I B S O N :  F i n e .  

T H E  W I T N E S S  : F i n e .  

M R .  G I B S O N :  D o c t o r r  y o u  h a v e  a n  

o p p o r t u n i t y  t o  w a i v e  s i g n a t u r e .  D o  y o u  d o  s o ?  

T H E  W I T N E S S :  I w a i v e  i t ,  

M R .  G I B S O N :  A l l  r i g h t .  N o  

f u r t h e r  q u e s t i o n s .  

T H E  V I D E O  O P E R A T O R :  E x c u s e  m e f  D o c t o r r  

y o u  a l s o  h a v e  t h e  r i g h t  t o  r e v i e w  t h i s  t a p e  i n  

i t s  e n t i r e t y r  o r  y o u  m a y  w i s h  t o  w a i v e  t h a t  

r i g h t .  

T H E  W I T N E S S :  I w a i v e  i t .  

T H E  V I D E O  O P E R A T O R :  May w e  a l s o  h a v e  a 
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C E R T I F I C A T E  

S t a t e  o f  O h i o ,  1 

C o u n t y  o f  C u y a h o g a .  ) 
) ss: 

I ?  J a n e t  M .  S c h l i f e r ?  a N o t a r y  P u b l i c  w i t h i n  a n d  

f o r  t h e  S t a t e  o f  O h i o ,  d u l y  c o m m i s s i o n e d  a n d  

q u a l i f i e d ,  d o  h e r e b y  c e r t i f y  t h a t  t h e  w i t h i n - n a m e d  

w i t n e s s ,  M A L C O L M  A. B R A H M S ,  M O D . /  w a s  b y  m e  f i r s t  

d u l y  s w o r n  t o  t e s t i f y  t h e  t r u t h ,  t h e  w h o l e  t r u t h  a n d  

n o t h i n g  b u t  t h e  t r u t h  i n  t h e  c a s e  a f o r e s a i d ;  t h a t  t h e  

t e s t i m o n y  t h e n  g i v e n  b y  h i m  w a s  b y  m e  r e d u c e d  t o  

s t e n o t y p y  i n  t h e  p r e s e n c e  o f  s a i d  w i t n e s s ?  a f t e r w a r d s  

t r a n s c r i b e d  u p o n  a t y p e w r i t e r ?  a n d  t h a t  t h e  f o r e g o i n g  

i s  a t r u e  a n d  c o r r e c t  t r a n s c r i p t  o f  t h e  t e s t i m o n y  s o  

g i v e n  b y  h i m  a s  a f o r e s a i d .  

I d o  f u r t h e r  c e r t i f y  t h a t  t h i s  d e p o s i t i o n  w a s  

t a k e n  a t  t h e  t i m e  a n d  p l a c e  i n  t h e  f o r e g o i n g  c a p t i o n  

s p e c i f i e d ,  a n d  w a s  c o m p l e t e d  w i t h o u t  a d j o u r n m e n t .  

I d o  f u r t h e r  c e r t i f y  t h a t  I a m  n o t  a r e l a t i v e l  

e m p l o y e e  o r  a t t o r n e y  o f  e i t h e r  p a ' r t y r  o r  o t h e r w i s e  

i n t e r e s t e d  i n  t h e  e v e n t  o f  t h i s  a c t i o n .  

I N  WITNESS  WHEREOF, I h a v e  h e r e u n t o  s e t  my h a n d  

a n d  a f f i x e d  my s e a l  o f  o f f i c e  a t  C l e v e l a n d ?  O h i o ,  o n  
d 

t h i s  $5 d a y  o f  A p r i l ,  1 9 8 8 .  

i n  a n d  f o r  t h e  S t a t e  'of O h i o .  U 
My c o m m i s s i o n  e x p i r e s  N o v e m b e r  8 ,  1 9 9 2 .  


