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1 (Thereupon, Plaintiff's Exhibits 1 
2 
3 were marked for identification.) 

and 2 to the deposition of Dr. Blinkhorn 

- - -  4 

5 RICHARD J. BLINKHORN, JR., M.D. 
6 a witness, called for examination by the Plaintiffs, 
7 under the Rules, having been first duly sworn, as 
8 hereinafter certified, deposed and said as follows: 
9 CROSS -EXAMINATION 

10 BY MR. ROBERTS: 
11 Q. Doctor, would you state your full name for the 
12 record, please? 
13 
14 Q. And you are here at Metro Hospital and you've 
15 been offered as an expert in the case of Jack Rogers 
16 versus University Mednet; is that correct? 
17 
1s Q. Have you been an expert before in other medical 
I Y malpractice cases? 
2 0  A. Yes. 
2 1  Q. About how many times? 
22 
23 
24 Q. Start with the biggest number which is reviewing 
25 records. 

1 A. Dozens. Probably less than 50 -- maybe 50. 
2 Well, wait a minute. Maybe morc than 50. 
3 Q. How did you get involved in those kinds of 
4 cases? . - ... . - . . . 

5 A. This case? 
6 Q. No, those kinds of cases, how did you get 
7 involved in reviewing? 
8 
9 

10 
11 
12 

13 
14 Q. Do you ever review cases for plaintiffs' 
15 lawyers? 

25 Q. Have you ever testified in court for a 
Page 2 - Page 5 



1 clinical practice in upper respiratory infections, 

9 Q. Two or three? Four? 
10 
11 
12 Q. Within all types of cases of infectious disease 
13 is there a certain type that you more often become 
14 involved in as an exDert on the standard of care? 
15 A. NO. I 
16 Q. Looking at your CV it looks like you focus I 
17 
18 
19 Q. -- right? 
!o A. It is a subspecialty interest. 

15 Q. Okay. But it is primarily for patients who have 
16 been admitted? I . .  

17 A. That's thc inpaticnt side of this, and thcn I 
18 have a privatc practice in infectious discasc wherc 
19 pcoplc would be rcfcrrcd for more ambulatory type 
20 problems. 

!I Q. Most of your publications seem to be related to 
!2 

13 
14 Q. Tell me what your typical clinical practice is 
?5 over the last few months. 

24 Q. Are all your private patients tuberculosis type 

- --0- . 

1 A. Over thc last fcw months, attending the gcncral 
2 mcdical wards, infectious discasc consult service, 
3 telcmctry unit, private practice in infcctious 
1 discasc. 
5 Q. Your cover letter, your report of March 1,2001 
6 indicates you are the interim chairperson in the 
7 department of internal medicine, and how long has that 
8 been true? 
9 
LO 
11 
12 
13 
14 
15 
16 Q. By choice? 
17 How much of your time do you think you spend 

Page 91 " 
1 A. No, but I scc them there. 
2 Q. Havc you ever trcatcd nccrotizing fascitis? 
3 A. Many times. 

6 Q. Have any of your parents developed that under 
7 vow care? 

I ,-- ~ 

8 A. I don't know what you mean by that. 
9 Q. If you're seeing them on a regular basis and 

10 treating an ongoing situation, did it ever develop into 
11 
12 
13 Q. Eithcr one. 
14 A. Ncvcr as an outpaticnt. On thc inpatient sidc 
15 the discase can prcscnt over 24 to 48 hours. If I SCC 

16 the patient on the first day and they dcvclop it on the 
17 second day, is that yes to your qucstion? 

19 
20 
21 research? 
22 
23 Q. Are you called in on certain types of patients 
24 typically here in the hospital for infectious disease? 24 

25 In other words, do you specialize in your I25 

MOFFMASTER COURT REPORTERS, INC. Page 6 - Page 9 



V. SI 
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1 talking about, but I'm not quite SUTC. 

2 Q. Okay. I will get back to you on that. 
3 A. Okay. 
4 Q. I was asking about thc typical situation, if 
5 therc is such a thing, among paticnts you've had with 

1 occur in probably one of two major settings; one is you 
2 have an opening in the skin through which an infection 
3 gets into thc tissues and the other is you can havc 
1 trauma to an area and then have sccding, hematogenous 
5 sccding from anothcr bacteria. _ .  

6 Q. When you say another bacteria, why do you say I 6 necrotizing fascitis: 
7 another? 7 How would you describe that pcrson? 
8 A. It may vary depending on whether you havc a 8 A. It varies. 
9 break in the skin that leads to it as opposed to 9 Q. Agc-wise, typically an oldcr pcrson? 
0 somebody who has, say, blunt trauma and then you have a 10 A. It's varied. 
1 bacteremia and it seeds into that area. The organisms 11  Q. More often diabctic? 
2 mayvary. 12 A. True. 

9 Q. What do you do when you see your patients with 119 Q. Is Klebsiella a fairly common strain of 

2 Q. 
3 have necrotizing fascitis get it in the lower 
4 24 Q. Isn't Group B Strep generally an iatrogenic 
5 

Do more of the patients that you've seen that 22 
23 

25 organism that is acquired in the hospital? 
Pape 1 1  Pape 13 - -~o- - -  

1 Q. Is there a typical paticnt that you'vc observed- -~o- - - I  1 A. No. 

9 Q. As opposed to the population as a whole don't 119 

21 Q. Have you ever done any personal studies or 
22 research on how long it takes for necrotizing fascitis 

to begin and then present in the 

HOFFMASTER COURT REPORTERS, INC. Page 10 - Page 13 



-I Q. Tell us how it begins in the 24 hours and 4 before your cycs? 
5 manifests itself. 5 A. 1 can tcll you I'VC sccn Group A Strcp. 
6 A. Wcll, all right, we need to understand the 6 Q. Group A Strcp? 
7 anatomy. Thc anatomy of necrotizing fascitis is the 7 A. Group A Streptococuss, Clostridium and I've sccn 
8 infection is in the fascial plain. 8 it in mixed infections that come up out of the 
9 9 perincum. 
0 in this instance a lower extremity, we arc going to be 10 Q. Would you cvcr scc Group B Strep? 
I looking at skin, wc arc going to bc looking at 11 A. Yes. 
2 structures beneath the skin which we would call dermis, 12 Q And how does the necrotizing fascitis begin, 
3 we have subcutaneous tissucs and thcn bclow thc 13 what ingredients do you need before you gct it? 
4 subcutaneous tissues is musclc. Muscle has over the 14 A. You have to have acccss to that plane. Access 
5 top of it what we call fascia. 15 to that planc can bc from the skin. You havc an 
6 Q. Likc asheath? 16 ulceration, cxtcnds down in there, or it can extend up 
7 A. It is vcry much likc a sheath and it's vcry thin 17 from say damaged muscle, hematoma, where a bacteria 
8 and in thc normal sctting it's not really a rcal planc. 18 goes through your bloodstream, Iands in the hematoma, 
9 It's a potential spacc. 19 cxtcnds into that planc, off it goes. 
o And that fascia is there to allow muscles to 20 Q. How about a third-degree nccrosis of the skin? 
1 contract and relax without taking skin with it, so that 21 A. That's okay. 
2 you have muscles that can sort of slide underneath the 22 Q. Does that give you access to the fascia? 
3 fascia and not be tractioned down by overlying tissuc. 23 A. Surc. 
4 24 Q. What clsc do YOU need'! 
5 that thc fascial plancs don't havc strict anatomic 25 A. You nccd bacteria. 

Now, if you look at an cxtrcmity, Ict's just  say 

Now, what happens is you need to understand thcn 

I I 

HOFFMASTER COURT REPORTERS, INC. Page 14 - Page 17 



1 7  

I A. I think that would bc the most likely, yes. I 1 disease. 

3 how inany times do you think you've inanaged a ruptured 

6 does it? I .. _ _ _ _  . ~ .  

I A. Yes. 
8 Q. What kinds of infections'? 
9 A. Soft tissuc infection, skin infection, ulcers, 

IO sorcs, we all know that. 
11 0. Neosuorin? I . I 

12 A. Yes. I would bc surprised to find somcbody 
13 that's never uscd it in their life. 

6 Q. Have you ever managed a popliteal cyst before it I 
I 
8 
9 Q. Have you ever seen one on somebody's knee before I 

10  it ruptured, bulging out? 
1 1  A. You know, probably. But I'm trying to conjure 
12 up thc patient. It's not unusual. 
13 Q. Does there come a point in the rupture of a I 

14 

15 

16 

17 
18 
19 
2 0  
21 

22 
23 

24 
25 

24 Q. Typically in a certain kind of patient, older 
25 patient, younger patient, somebody who -- 

HOFFMASTER COURT REPORTERS, INC. Page 18 - Page 21 



s v. em 
Page 2: 

1 
2 

3 MS. REINKER: YOU were 
4 nodding your head no. I don't h n k  the 
5 court reporter got that. 
6 I think the question was if he ever 
7 saw a particular age range and I think he 
8 was nodding his head no. 
9 MR. ROBERTS: That's fine. 
0 BY MR. ROBERTS: 

1 Q. Have your patients who have had these had a 

5 Q. The people for whom it just happens, is it a 
6 traumatic iniurv? 

J J  4 

7 A. Oh, yes. 
8 Q. Excruciatingly painful? 

!2 Q. Like screaming out in pain and agony'! 
!3 A. Like getting admitted to the hospital because 
t.1 everybody is convinced they have dcep venous thrombosi: 
!5 of their lcg. 

Page 2: 
1 
2 

3 Q. He describes himself getting up and thinking he 
4 had a little muscle stiffness in his knee walking out 
5 to his truck, coming back and continuing to work. 
6 
7 nain vour natients have described? 

Is that consistent with the kind of traumatic 
r . I  

8 A. M-hm. 
9 Q. With a ruptured popliteal cyst. 

LO 
11 Q. He wasn't screaming out in agony, was he? 
L2 
L3 Q. I guess my question is, is it instantaneous 
L4 
15 
16 
L7 
18 
19 
20 
21 
22 

23 
24 Q. Is there anything about the ruptured popliteal 
25 cyst that was the probable diagnosis here that was 

Page 241 

4 Q. Focal where? 
5 
6 Q. He is describing pain and tenderness in his I 
7 outcr calf. 
8 A. His description wasn't always consistent. What 
9 I took away from the description is there was latcral, 

I O  upper, and there wcrc times when he described 
I 1 posterior. 
12 Q. I'm looking at Dr. Wellman's notes on October 
13 12th, the first doctor who saw him for this. He says 
14 tenderness in the upper, outer calf. Pain is in the 
15 same area. 
16 Upper, outer calf is not the true popliteal 
17 arca, is it'? 
18 A. It is part of it. Forms a boundary. 
19 Q. But the typical rupture would be more towards I 

Page 251 

5 Q. Isn't it more typically the medial side than the I 
6 anterior sidc? 
7 A. That's what they say, but that's not what I've 
8 seen. 
9 Q. How often do your patients resolve just with I 

10 rest and anti-inflammatories? 
11 
12 Q. Have you ever had a patient who had not resolved 
13 after 12 days of rest, anti-inflammatories and ice, 
14 hcat? 
15 A. I don't know. 
16 Q. He is describing a situation where the pain is I 

i 17 continuously incrcasing, right? 
18 A. ConCct. 
19 Q. And the swelling is continuing and the redness I 
20 
21 
22 Q. That's not consistent with the normal resolution I 

25 Q. Comes a point where it is not consistent, right? 
Page 22 - Page 25 HOFFMASTER COURT REPORTERS, INC. 



1 Q. And didn't the patient's family and the patient 
2 report increasing pain on the 23rd when the medications 

3 Q. And in fact Dr. Posch sent him for an MRI, 
4 
5 
6 
7 

8 Q. Now, he sent him for an MRI on October 21 st and 
9 he reports the pain as having started October 9th, so 

10 
11 

6 Q. Is it your understanding the fact that he 
7 reported excruciating pain on the 23rd -- 
8 
9 Q. Let's say that the family did and they wanted 

10 the doctor to read the MRI immediately, is that your 
11 understanding of the facts? 

12 Q. All right? MS. REWKER: 
13 And would yon expect an orthopedic specialist 
14 who is convinced it is a ruptured popliteal cyst 
15 nonetheless to send him for an MRI which is a very 

23 
24 
25 Q. You're not testifying in the area of orthopedics 125 Q. In color? 

1 here? 
u 

I A. They arc in color. 
2 Q. We will gct to those latcr. 
3 Do yoii havc any understanding what shc reponed 

2 

3 
4 

5 
6 
7 
8 8 Q. If I told you that she told them that she wants 

4 to Dr. Posch's office on the 23rd? 
5 
6 Q. Or what shc told the UII radiology dcpartment'? 
7 A. No. 

9 to know when the MRI would be read and they told her it 
10 would be read and you can go see the doctor sometime 
11 next week, and she said I think my brother is dying, 
12 and that kind of information is reported to Dr. Posch, 
13 and he also had the MRI here, that he would have some 
14 duty to see the patient that day or have him sent to an 

16 16 When Dr. Posch sent him for the MRI on October 23rd his 
17 impression was probable ruptured popliteal cyst, 
18 
19 

20 Q. Now, after the MRI was done the impression is 20 evidence. 
21 three different impressions. The first one includes 21 MR. ROBERTS: That's an if. 

facts not in evidence and that won't be in 

22 four possibilitics, right'? 22 Thcy will be in cvidcnce. 
23 A. Yes. 23 A. I think that if the patient needed to be seen 
24 Q. One of which is infcction. 24 that day, I would expect the patient to call the 
25 A. Yes. 25 physician and be seen. - .  

JOFFMASTER COURT REPORTERS, INC. Page 26 - Page 25 



Parre 3C " 
1 

2 that because I havcn't seen any of those rccords to 
3 that cffect, but it is too convoluted. 
4 If Ms. Bcllamy actually says my brother is 
5 dying, I don't believe I would need to tell her to seek 
6 mcdical care. 1 would give her credit for saying my 
7 brothcr is dying, I would take him to the emergency 
8 dcpartmcnt for crying out loud, or if shc thought 
9 Dr. Posch nccdcd to scc him and hc is thc managing 
0 physician, I would call Dr. Posch. 

What you're tclling mc, I'm not going to disputc 

1 Q. Let's say she did that and asked him what to do 
2 and said we will go to the emergency room or come and 
3 see you, whatever you want us to do, and he told her 
4 I've seen the MRI, doesn't show any changes, come see 
5 meMonday. 
6 Would that be appropriate? 
7 MS. REINKER: objection. 
8 
9 
0 
1 
2 
3 
4 
5 

No such facts in evidence. 

Pam 71 - -0- - - 
1 say that, I 'm happy to look at them and say the records 
2 say you should havc done X. 
3 Q. Well, this impression was reported to Dr. Posch, 
4 correct? 
5 
6 
7 

0 
1 
2 
3 

Page 32 
1 Q. Even Dr. Posch. 
2 

I 3 Q. Who was thcrc. 
4 A. IIe wrote in his records what he was doing, what 
5 he was thinking and I acccpt that. And I can defend 
6 this based on what he had at the time that lhis was all 
7 taking place. 
8 Q. If his sworn testimony adds to what you see in I 
9 his records you would ignore that sworn tcstimony? 

10 A. 1 didn't say I would ignore it. I just chose 
1 1 not to rcad it to form my own opinion. 
12 Q. How does that differ from ignoring it? If you I 
13 
14 
15 
16 
17 
18 
19 

22 Q. It has been my experience that doctors don't I 
23 write down everything that you tell them. 
24 A. Okay. 
25 Q. Have you ever seen that? 

Parre 33 

1 A. Yes. " I  
2 Q. Patients give you a family history and you look 
3 

4 
5 Q. We all know doctors don't write down everything 

8 Q. If the doctor recalls specifically a description 
9 of a wound on a certain day and testifies under oath 

10 that's how it looked, I'm still at a loss as to why you 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 Q. If Dr. Posch described this wound then on 
22 October 21st under oath as weeping and open, would that 

25 Q. Why not? 
Page 30 - Page 33 HOFFMASTER COURT REPORTERS, INC. 



Page 34 

6 
7 
8 Q. And does that opinion differ whether he says it 
9 was a weeping and opcn wound or not'? 
0 A. Well, it's a bum. All bums arc going to weep 
I somewhat. Burns by their nature weep because you havc 
2 cxposcd tissues. That doesn't surprise me. 
3 Q. So basically it's your opinion he can have a 
4 third-degree necrosis about the size of a quarter; is 
5 that right? Is that your understanding how big it was, 

!o Q. And surrounded by a 4.0 by 8.0 centimeter area 
!I of second-degree necrosis. 
!2 MS. REINKER: Objection. 
!3 BY MR. ROBERTS: 
!4 Q. Right? 
!5 MS. REINKER: Not 

Page 35 
1 second-degree necrosis. 
2 MR. ROBERTS: second- degree 
3 what? 
4 MS. REINKER: I thought you 
5 
6 
7 think. MR. ROBERTS: That 
8 was in his deposition. 
9 MS. REINKER I don't think 

10 so. 
L 1 BY MR. ROBERTS: 
12 Q. Doctor, let me hand you the October 21, 1998 

were mistaken when you used the word -- I 
thought they talk about a reddened area, I 

13 notes from Dr. Posch. 
14 
15 Q. All right. Why don't you read page 39, please, 
16 of Dr. Posch's deposition. You can read the whole 

21 Q. That's his description of what he saw on October 
22 21st, okay? 
23 A. In thc deposition. 
24 
25 

Page 36 
1 Q. Does that affect your opinion at all in this 
2 case? 
3 
4 
5 
6 Q. Okay. 
7 A. H e  is  not dcscribing infcction here. 
x O. What does the weening refer to? I . 1 "  

9 A. Opcn skin. I f  wc look at a bum that extcnds 
0 beyond the first degree which is sunburn, and you have 
1 exposed underlying soft tissues, they weep, which means 
2 fluid comes out of them because there is fluid in them. 
3 That's what causes burn patients to lose so much volume 
4 and go into shock. They are expcctcd to weep or you 
5 don't have that dcgrce of burn. 
6 Sunburn, for instance, wc all know sunburn 
7 doesn't weep, just gcts red and painful, first degrcc. 
8 You burn your hand on the stove and you cnd up with a 
9 little open area. We all know you put a Band-Aid on, 
0 it's wet, the tissuc juices come out. That's weeping, 
1 that's a bum. 

'3 A. That docsn't surprise me. 
14 Q. A third-degrcc burn'? 
'5 A. Third dcgrcc is full tissue, so now you havc an 

I 2 Q Okay. I 

Page 37 
1 area that's dceper than that and frcquently implies -- 
2 wc use the tcrm necrosis, but it is tissuc death. 
3 Q. Okay. And necrotic tissue cannot regenerate I 
4 
5 
6 Q. And necrotic tissuc cannot rcsist infection. 
7 A. True. 
8 Q. And now he has a third-degree necrosis down to I 
9 his fascia? 
0 
1 

12 
13 
14 

15 
16 
L7 
18 Q. Have you ever seen any picturcs of his legs? 
19 A. NO. 
20 
21 
22 
23 Q. I'm not saying he has zero percent body fat, we I 
24 
25 

I 

Page 34 - Page 3'7 HOFFMASTER COURT REPORTERS, INC. 



em 
Page 381 Page 40 

". . 

. -- 

1 third-degree burn the size of a quarter, do you send 

4 somewhat? 
5 
6 
7 

8 Q. In the lower extremities, does that indicate I 
9 some less than desirable circulation? 

IO A. Thcre is  an association, but I don't know that 
I I he has any problcm with thc circulation in his Icgs. 
12 Q. And he has some trauma to the back of his knee I 
13 if hc has this rupturcd popliteal cyst on the 21st. 
14 A. Could. 
L5 
L6 

17 Q. That's described there. 
L8 
(9 Q. He has third-degree necrosis, full thickness 

24 

25 

Pnup 19 

4 

5 

10 Q. If it has progressed from the 15th to the 21st, 
11 six days, from an area of redness to an area that has a 
12 black area the size of a quarter surrounded by 3.2 
13 inches of rcd that's wcakcning, would you dcbridc that? 
14 A. Maybe. 

Pape 41 
'2 - -23" d' 

I Q. You don't think you nccd any trcatmcnt other 
2 than Neosporin and gauze? 
3 A. True. 3 personally have not debridcd? 
4 Q. No follow-up care'? 4 A. Wcll, I personally don't debridc. 
5 A. He got follow-up carc. 5 Q. Or recommcnd debridement by ;I surgeon. 
6 Q. For his wounds'? 6 A. Ask mc the qucstion again. 
7 A. Yes, hc was being seen regularly. 

I your first move to start debriding. 
2 Q. What's thc largest third-degree burn that you 

7 Q. You've seen a lot of patients with third-degrcc 
8 Q. How often was he going to be seen after the 
9 2 Ist? 

I O  A. Hc was going to come back to scc him aftcr thc 
11  MKI result. 
12 Q. Okay. Were there any special precautions given 
13 him, a diabetic with an open wound like that as to what 
14 to do or what to look for? 
15 
16 Q. Is this what you do for your patients'? 
17 A. I f  therc's no extension or infection I would usc 
18 a topical and I would drcss it. 
19 Q. Have you ever had this situation, somebody has a 
20 
21 

22 
23 0. I know vou do. . 
24 A. Okay. 
25 Q. What do you do when a patient comes in with a 

8 burns? 
9 

12 Q. Some people with third-degree burns need to be 
13 
14 

15 Q. At what point do thcy need to be hospitalizcd? 
16 A. Dcpcnds on thc host, thcir age, whethcr they 
17 haw disease, who can take care of thcm at home and the 
18 extent of the bum. 
19 You have 25 pcrcent of your body burncd, you 
20 probably nccd to he in because you are going to nccd to 
2 1 be graftcd. 
22 

23 
24 Q. If you stick your whole forearm in a barbecue 
25 grill? 

I 
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4 Q. She fell. 
5 A. She would nccd to be in becausc shc has hand 
6 involvemcnt. 
7 Q. You don't think Jack Rogers should have been I 
8 admitted? 
9 

4 

5 
6 0  m v ?  I . '  - - J  . .I ~. 
7 A. It has no bearing on healing, dcbridcmcnt, 
8 infection, antibiotics, et cetcra. 
9 Q. I think you said it also depended on what kind 

~ 

10 of home care they are getting, whether you would admit ' 

4 Q. Why not? 14 given here? 
5 A. There's no evidencc that he nccdcd to be 
6 debrided. u instruct your paticnts to do for 

\ 

ould consider of whether you should admit or debride a 

ct that he had coronary artery 
Page 42 - Page 4: HOFFMASTER COURT REPORTERS, INC. 



Page 461 Page 481 
1 
2 
3 

1 possibility that what's going on in Jack Rogers' leg 

4 Q. Yes, on the 21st. 
5 
6 
7 
8 Q. Just tell me what you learned after you read 
9 through it. Read your notes, whatever you want to 

4 

5 
6 
7 Q. Let's look at his chart on the 2 1 st. 
8 
9 

0 
1 
2 

3 
4 

5 

10 Q. I thought you were relying just on the words and 

6 Q. By the way, is it your understanding that the 
7 pain medications were continuously increased up until 17 
8 the 26th? 
9 

o Q. By the end of the day on the 23rd he was taking 
1 Lorecet every three to four hours, right? 
2 
3 
4 
5 0. Would YOU describe Lorecet as a pretty serious 

20 Q. He wasn't trying to remove extra fluid? 
21 A. You can ask him that one. When I sce a person 
22 dcscribc fluctuancc, what he described, swelhg,  he is 
23 looking at this, he is saying this man has pain, 
24 there's swelling, there's fluctuancc, he preps it and 
25 sticks a nccdle in there. 
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PaEe 5( " 
I this proccss. 
2 Q. Okay. Well, would you agree that his impression 
3 
4 

5 Q. Is there somewhere else here that contains his 
6 
7 

8 Q. Isn't it typical for a doctor to Write down a 
9 differential conclusion so that down the road they can 

10 recreate what they are thinking a week or two down the 
1 1  road'? You scc dozcns and dozens of patients at an HMO. 
12 A. Not always. 
13 Q. Is that good medical practice not to record your 
14 
15 

18 Q. I would assume you write down your differential 
19 diagnosis, all the things you are thnking this could 
T n  ho 
LI I  UL. 

2 1  A. No. 
22 Q. No'? 
23 A. You know, as you go along in your carecr your 
24 ability to gcncrate a differential diagnosis gets 
25 longer and longcr and longer and longer. You don't 

1 
2 
3 
4 
5 
6 

7 Q. Even though you don't see it written in the 
8 records? 

22 Q. So you're coming up With some thoughts by 
23 Dr. Posch that aren't recorded here and you haven't 
24 
25 

Page 521 
1 Q. You say you know what he is thinking. 
2 A. Ilis actions spcak for what hc was thinking. You 
3 don't have to acccpt that and I undcrstand that. 
4 Q. So it is your opinion that his actions indicate 
5 he thought there was infection or he considered it? 
6 
7 
8 0. As of October 21st. I . 
9 A. Yes. I 

10 Q. You are saying he ruled it out because of his I 
11 
12 
13 
14 

Page 53 
1 
2 
3 
4 
5 
6 
7 

11 MS. REINKER: YOU mean on the 
12 26th? 
13 BY MR. ROBERTS: 
14 Q Which day? 
15  A. Whcn hc came in on the 26th with thc drainage 
16 that was brown. 
17 Q. Like a volcano in his leg. 
1s  A. That's the point. You put bactenia in there, 
I 9 they are not going to sit in there for a week and just 
20 sort of smolder along. Thcy are going to say this is 
21 great, this is a great place for us to live. And they 
22 multiply fast and then they -- 
23 Q. So on the 21st Dr. Posch aspirates and he finds 

~ 

I 
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1 

2 
3 Q. Does that mean this area of palpable fluctuance 
4 

5 tured popliteal cyst, what 
6 
7 Q. Why do you say you would be worried if it was 
R hlnnd? I - - - - - - . 
9 A. Because 1 wouldn't go sticking around in there 
0 much more. 1 would say hc has blood back thcrc and 
I that cxplains why hc has somc of these symptoms that 
2 arc nagging along. W h y  does hc have blood back there, 
3 is  there other pathology in the knee other than the 
4 cyst. I understand that. 
5 Q. Okay. But I was asking you why the aspiration 
6 ruled out infection, because he found blood instead of 
7 pus? 
8 A. True. 
9 Q. Blood has not become infected. 
0 

8 0. It is clear? 

10 0. Like water on the knee? . 
I I A. Sort of, yes, it's pretty clear. 
12 Q. If the palpable fluctuance is from synovial 
13 fluid wouldn't you expect him to aspirate clear fluid? 
14 A. sure. 
15 
16 
17 Q. So there's some pathology going on in his knee, , 

20 Q. Did you ever consider that this was an infection 
1 
2 

3 Q. What other pathology do you think he was 
4 

5 

Page 55 
I spots in the middle of the wound going all the way back 

3 Q. I know, but you've been telling me what you 

16 Betty Bellamy dated 10-13 through 10-26, each of these 
17 has a little black spot and my question was, do you 
18 know what would explain the spots that she says she saw 

are saying before you thought it might be an 
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1 
2 
3 3 BY MR. ROBERTS: 
4 

5 
6 
7 
8 Q. Let me ask you the big picture question. 
9 You think what happened here, he suffered a burn 

drops. I'm sorry. You're misrepresenting 
this as being full of blood. 

4 Q. Are you saying you think it's -- I asked before 
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I alrcady know. I docsn't tell mc anything I don't know. 
2 0. It also has infection. ripht? I . 7 "  

3 A. Hc aspirated it on thc 21st. He got blood and 
4 then from thcrc he said now I need to go to MRI. IIC 

5 clearly didn't go to MKI on Monday whcn hc look. at 
6 this and hc SCCS brown pus. He didn't say go for 
7 anothcr MRT. 

2 

3 

7 infection when it says infection and two days have 
8 Q. He had the MRI results before he saw him on I 8 passed between the time he has seen hiin and the morning 

1 Q. Regardless when he got them, just for the moment 
2 when Dr. Posch saw the word infection on the MRI, 

!1 MS. REINKER: what is the 
!2 pending question? 

!4 Q. Here is the question, between the 21st and 23rd 
!5 could it be medically impossible for that blood at the 

!3 BY MR. ROBERTS: 

Page 6: 
1 
2 

3 Q. In fact, he has diabetes, he has a third-degree 

1 Q. What is it? I didn't say it was, okay? 
2 What is it about the October 23rd MRI that 
3 indicates to you the size of the area of palpable 

6 Q. That could be a souce of infection of that \ I 6 Q. You want to go by the records, what do the 
7 
8 
9 
0 23rd who knows the whole clinical picture like 

7 records say? What records there tell you what size 

1 Dr. Posch does could just rule out that that blood had 
2 
3 
4 

5 
6 
7 
8 Q. Could he rule it out? 18 MS. REINKER: They didn't 
9 19 even what? 

!O 20 THE WITNESS: Measure it. 
!1 0. Hc would havc to scc thc paticnt to do it? 21 BY MR. ROBERTS: 
!2 A. They arc not dcscribing this thing in his calf 22 Q. When it says, quotc, abnormal fluid collection 
!3 as big as a watcrmclon, thcy're describing this little 23 that is diffuse as well as focal in thc subcutaneous 
!4 thing thcrc. He thinks, 1 felt that arca, I stuck a 24 and dccp tissucs of thc postcrior coinpartmcnt of thc 
!5  needlc in, it's blood and here is this MKI rcport that 25 kncc, closc quotc, is that the impression'? 
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1 0. ImDression. 
Page 6( 

. 
2 A. That's down hcrc. They describc it up here. 
3 Q. Let's look at the impression, number 1, Ijust 
4 read the sentence? 
5 
6 
7 
8 
9 
0 
1 

2 
3 
4 

5 Q. Who didn't call who? 
6 A. I'm sorry, they didn't make a diagnosis, a call, 
7 you'rc out, you'rc safc, a call. 
8 Q. All right. 
9 A. Sorry. 
'0 
11 a diagnosis on this. Thcy just said this could be 
'2 infection, cyst, blood or trauma. Did they leave 
'3 something out? They should have said this could also 
14 be cancer and then they would have covcred all the 
15 bases. 

Thcy were so underwhelmed they didn't even make 

Page 6: 
1 Q. You're spcciilating hcrc, arcn't you'? 
2 A. No. I'm trying to tell you when I look at that, 
3 that's what I see. 
4 Q. Just throw it in the garbage, don't worry about 
5 it. 
6 MS. REINKER: whoa, whoa, 
7 whoa, whoa. 
8 BY MR. ROBERTS: 

9 Q. Little thing, doesn't matter. 
0 MS. REINKER: You're all 
1 speaking at the same time. Can we have a 
2 question and then an answer? 
3 THE WITNESS: sorry. 
4 MS. REINKER: Do you have a 
5 question? 
6 MR. ROBERTS: I'm waiting for 
7 
8 
9 
10 
!I 
!2 

the end of the answer. 

!3 Q. He has an abnormal signal in the subcutaneous 
!4 and deep fat in the posterior compartment of the knee, 
!5 says infection, could be infected? 

v 

Pape h - --0- - 
I A. They listed four things it could bc. 
2 Q. That's one of the four; is it not? 
3 
4 

5 0. Would vou exDect them to Dick one? 
6 A. Y C S .  

7 Q. Why'? 
8 A. Bccausc if thcrc was real pathology they would 
9 say this is most consistcut with X. Thcy couldn't even 

I O  say out of four things which was most likcly. 
11 Q. So are you saying Dr. Posch is saying in his 
12 opinion this is just an insignificant MRI finding, 
13 
14 
15 Q. You don't know what he was thinking when he reac 
16 this? 

23 Q. Why do you say that? 
24 A. Becausc the paticnt camc in to see him in 
25 follow-up. 

Page 6' 
1 Q. Okay. If he saw this on the afternoon of the 
2 23rd -- or it was reported to him, you understand he 
3 could call in and get a radiology report over the 
4 phone? 
5 
6 
7 O M-hm. . -  
8 A. You're telling mc that's what thcir practicc is, 
9 finc, I accept that. 

10 MS. REJNKER: objection. 
11 
12 
13 

If you don't know the practices in 
effect at the time at University Hospitals 
and Mednet, you can't testify. 

14 If hc docsn't know he doesn't know. 
15 A. I did answer the question. I said 1 don't know 
I6 the practice of Mednet. If you're telling me something 
17 that's accuratc, I say okay. 
18 Q. Let's say Dr. Posch had this reported to him, 
19 this MRI report on the 23rd. 
20 
21 MS. REINKER Hypothetical 
22 question? 
23 
24 it's clear. 
25 MR. ROBERTS: At this point 

This is a hypothetical question, so 
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1 it's a hypothetical. 
2 BY MR. ROBERTS: 
3 Q. If he has this MRI report and he is told that 
4 the patient is in serious pain, wants more pain 
5 medication, that the patient's family wants to know if 
6 he should go to the emergency room or be admitted and 
7 he reads this, if he puts that whole clinical picture 
8 together and he knows that he has blood back on the 
9 2 1 st, he is diabetic and has a third-degree necrosis, 
o don't you think he should have been seen that day? 
1 MS. HI<INKI:R: objection. 
2 A. Idon'tknow. 
3 Q. Well, what factors would enter into your 
4 decision -- 
5 MS. REWKER: I'm objecting 
6 to all the misrepresentation of facts 
7 which will not be in evidence. 
8 MR. ROBERTS: YOU can object 
9 to the whole deposition. 
!O Q. Do you remember my question now? 
I1 MR. ROBERTS: Read it back 
!2 
13 
!4 THE NOTARY: Question: 
15 

because now we have been interfered with. 
Read it back, the whole thng. 

"If he has this MRI report and he is told 
Page 71 

1 
2 

3 
4 

5 
6 
7 
8 
9 
0 MR. ROBERTS: I am giving you 
1 
2 out of my mouth. 
3 MS. REINKER: Kevin, I would 
4 
5 things. That's not appropriate. 
6 MR. ROBERTS: YOU heard her 
7 testimony, that -- 
8 MS. REINKER: I heard her 
9 
!O 
!1 told. 
!2 MR. ROBERTS: His office. 
!3 MS. REINKER That's a big 
!4 difference. 
!5 MR. ROBERTS:   see. Called 

IOFFMASTER COURT REPORTERS, INC. 

that the patient is in serious pain, wants 
more pain medication, that the patient's 
family wants to know if he should go to 
the emergency room or be admitted and he 
reads this, if he puts that whole clinical 
picture together and he knows that he has 
blood back on the 21st, he is diabetic and 
has a third-degree necrosis, don't you 
think he should have been seen that day?" 

a standing objecting for every single word 

ask that you not continue to misrepresent 

testify she had no conversation with 
Dr. Posch and doesn't know what he was 

Page 72 
1 agency. 
2 BY MR. ROBERTS: 
3 Q. I think your answer was you don't know. 

24 Q. At this point, and I say this point, as of the 
25 time of this MRI, after the MRI report, Dr. Posch still 

Page 73 
1 
2 

3 Q. But I think as you've discussed before it isn't 
4 absolutely clear that he has a ruptured popliteal cyst 
j that explains cvcrything going on. 
6 A. I think he has a rupturcd popliteal cyst. 
7 Q. Doesn't explain everyhng that's going on, 
8 right'? 
9 A. He has blood there. That may bc related. 

10 Q. He has blood. 
11 
12 Q. He has blood, a burn, he has increasing pain, it 
13 is not rcsolving normally after 12 days. 
14 A. Okay. 
15 Q. Right'? 
16 A. Finc. And the MRI docsn't give us any more 
I 7 information. 
18 Q. Right, and the pain is increasing, so you can't 
19 necessarily attribute the pain increase to any one 
20 
21 
22 Q. What do you mean by that? 
23 A. He has ncvcr adcquately managed him, never 
24 actually given him thc right amount of drug to manage 
25 the pain with this patient, this popliteal cyst, this 
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1 

2 Q. He should get a larger dose or stronger 

9 Q. That pain, increasing pain, increasing 
10 stiffness, continuous redness and everything was 

5 complaining that the pain is 

9 increasing. 
!O MS. REINKER: After MRI. 
!1 BY MR. ROBERTS: 

the 23rd, a telephone contact records on the 

2 Q. so  -- 
3 A. Hc ups the dose. 
4 Q. I understand. 
5 Now, can't you infer from that that things are 

8 Q. The same dose is no longer working on Friday. 
9 Why would he wait until Friday if it hurts like 

23 Q. You're not saying that all the pain and swelling 
24 and stiffness and increasing pain and failure to 
25 resolve could not have been caused by an infection or 

2 Q. All right. His pain changed, didn't it, over I 
3 thc last week? 
4 A. Hc had pain thc whole time. Was it getting 
s worse, I don't necessarily disagree with him that his 
B pcrception was his pain is getting worse. I acccpt 
7 that. 1 don't have any problem with that. 

11 
12 
13 
14 
15 Q. Now he can't even walk to the car or the I 
16 bathroom? 
17 
18 
19 
20 Q. On the 15th he could walk in. He was given I 
2 1  crutchcs. 
22 A. Okay. He  wasn't on crutches if he was walking 
23 in. 1 think probably there's pathology there that's 
24 starting to say there's range of motion problems here, 
25 he has a ruptured popliteal cyst, he is having pain, he 
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6 
7 

8 Q. His pain has gottcn worse, his pain is worse? 
9 A. s o w .  9 A. What infection is  that supposcd to bc a sign of? 
0 Q. Hc ncvcr did get a fever, did he, cvcn though hc 
1 had necrotizing fascitis? He didn't present with a 

8 Q. Is that the kind of stiffness -- 

I O  You said these are signs of infection, you said 
I I stiffness, I said no, 1 don't accept that. 
12 Q. The day he was diagnosed with necrotizing 

4 got necrotizing fascitis. You're not saying any of the 

!5 Q. Doesn't happen? 
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1 Dr. Posch tried to bend Jack Rogers' leg on the 26th 
2 and the fact that he is in excruciating pain and almost 

1 surgeon, he could decide to do that, right? 
2 

3 jumped out of his wheelchair cannot be attributed to 
4 infection? 
5 
6 
7 
8 
9 

7 MS. REINKER: In his office? 
8 THE WITNESS: Yes, yes. 
9 BY MR. ROBERTS: 

0 Q. Why do you say it has been flexed for 17 days? 10 Q. Let's say hc dccidcs to do that, would that be 
1 A. Thc dcscription of his knee shows a range of 11 malpractice on the 2 1st based on what he saw and what 
2 motion that was limited. H e  couldn't cxtcnd his Icg 12 you know from thc rccord? 
3 from thc bcginning when the records described this. 13 A. No. 
4 You contract, and then you start trying to do this 14 Q. Why not, why would that be appropriate'? 
5 aftcr all that timc, and it is going to bc painful. 15 A. Bccausc hc looked at it and said it nccds to bc 
6 Docs hc havc infcction on thc 26th, ycs, hc 16 debridcd. 
7 reeks of infection. 17 Q. If hc had donc a culture that day would that bc 
8 Q. Massive infection from halfway up the thigh 
9 down-- 
'0 
:1 
'2 
!3 
!4 

!5 

20 Q. Why not? 
21 A. I can't think of an instance wherc doing a 
22 culture is malpractice. 
23 Q. Okay. If he had admitted him for debridement 
24 and a deep wound culture and prescribed general 
25 antibiotics, would that have been malpractice? 

1 

2 
3 MS. REWKER: Just slow down 
4 a bit. 
5 BY MR. ROBERTS: 

6 Q. His pain is increasing the whole last week 
7 before he is diagnosed with necrotizing fascitis? 
8 MS. REINKER: objection, 
9 that's been answered repeatedly. 
0 Is that a question, is his pain 
1 increasing? 

Page 831 Page 8: 
1 MS. REINKER: objection. I 
2 

3 

2 MR. ROBERTS: M-hm. 112 Q. Doctor, you're not saying when somebody is 
3 MS. KEINKEK. That has been 13 anaphylactic it is automatically malpractice, are you? 
4 answcrcd rcpcatcdly. 14 A. I'm not, and I'm not suggesting you are. 
5 Q. So is it your opinion, Doctor, thcrc's no sign 
6 of infection until he had drainage on Monday thc 26th? 
7 A. YCS. 17 the same. 
8 Q. When you say no sign, you mean no sign rcportcd 
9 to Dr. Posch, or no sign as it must have exited at the 
!O tiinc? 

15 Q. Did you ever see that hold up, the first timc -- 
16 A. I have secn things hold up that arc just about 

18 Q. All right. Wcll, hc has been a paticnt for over 
19 35 years, you think there's somc chancc of giving him 
20 an antibiotic hc is allcrrric to and rrets anmhvlactic " " I d  

!1 A. I couldn't find anything in the rccords or in 
!2 Mr. Rogers' dcposition that I could say look right 
!3 there, infection, until the 26th. 

21 shock? 
22 A. Yes. It wouldn't bc thc first timc. 
23 Q. All right. That's a bit of spcculation hcrc, 

!4 Q. All right. Let me ask you this, from the 21st, 
!5 if Dr. Posch had decided to debride him, okay, he is a 

24 isn't it? 
25 
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1 Q. I'm not saying could something have happened, 
2 I'm saying would it have been malpractice to put him in 
3 the hospital, debride the wound, do deep tissue 
4 cultures and give him a general antibiotic? 
5 MS. REINKER: Objection. 
6 
7 malpractice, is that what you're asking? 
8 BY MR. ROBERTS: 

9 Q. Yes, would that have been below the standard of 
o care for Dr. Posch? 
1 MS. REINKER: I don't know 
2 
3 malnractice 

Do you mean the legal definition of 

that he knows the legal definition of 
- I -  - ~ - -  ~~ 

4 A. You have to deal with the outcome after action, 
5 not just an isolated action. 

:3 Q. I want you to look at two drawings by Betty 
A Bellamy, one on October 15th and the other October 
!5 21st, okay? 

Page 8: 
1 Assuming those are accurate, okay, does the 
2 change in his condition of that wound from the 15th to 
3 the 21st in any way indicate infection? 
4 

5 
6 
7 Q. -- they are an accurate depiction of what she 
8 saw on that day. 
9 
0 
1 Q. Would it be reasonable to include infectious 
2 process in a doctor's differential diagnosis if he had 
3 seen those two different conditions six days apart? 
4 MS. RETNKER: objcction. 
5 A. These pictures? 
6 Q. No, if he had seen that condition, the change 
7 from the 15th to the 21 st as depicted there, would it 
8 have been reasonable to include infection in a 
9 differential diagnosis? 

!O MS. REINKER: objection. 
!1 
!2 
!3 drawing pictures. 
!4 MR. ROBERTS: Let him answer 
!5 the question. 

ZOFFMASTER COURT REPORTERS, INC. 

We have no idea what these drawings 
depict. This is a non medical person 

Page 8F 
1 MS. REINKER I'm objecting. 
2 MR. ROBERTS: Please stop 
3 answering for your witness. 
4 MS. REINKER: Bringing 
5 
6 
7 representations -- 
8 BY MR. ROBERTS: 
9 Q. Doctor, do you think I'm tricking you, you can't 

10 answer the question? Do you need your lawyer to help 

pictures this lady drew two months ago and 
trying to say they are medical 

11 
12 
13 
14 

15 
16 
17 
18 

19 
!O 

!1 
!2 

!3 

25 Q. All right. So you think what she drew on the 
Page 85 

1 21st does not describe an area of third-degree necrosis 
2 
3 
4 Q. I'm asking you to look at this and tell me if 
5 that looks like it? 
6 
7 
8 
9 

IO 
11 
12 (2. How would you draw what's dcscribed on the 21st? 
I3 A. I would try and draw it on thc 21st if I was 
14 going to draw it. I wouldn't wait two ycars. 
15 Q. I'm saying if you had to, how would you draw it? 
16 A. I'm not a very good artist. 
17 Q. All right. How did you get involved in this 
18 case? 
19 A. I was callcd, I bclicve, by Ms. Rcinker and 1 
2 0  think after that I got this letter. 
21 
22 

23 Q. Thank you. 
24 
25 case? 

Have you ever talked to Dr. Lerner about this 
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Page 92 
1 1 BY MR. ROBERTS: 
2 
3 
4 0. Do vou know whv he couldn't testifv? I 4 0. Bill Bonezzi? 
5 A. No, I don't. I 5 i. Does he have white hair? 
6 Q. Did you ever look at any other cases for Susan I 6 Q. M-hm. 

THE WITNESS: IS that your 
firm? 

7 Reinker? 
8 
9 Q. When was that? 9 
0 MS. REINKER: Does he have to 10 
1 say what year? 11 
2 MR. ROBERTS: Yes. awht 6. 112 0. How about Mr. Switzer? 

7 0  

3 MS KEINKEII. Not quite. I13 i. 1 don't think -- is it a him? 
4 MR. ROBERTS: It has taken on 
5 
6 
7 

8 
9 
10 
!I 
12 

13 
!4 Q. How many cases have you looked at for Susan 
!5 Reinker over the years? 

Page 9 1 I Page 93 - 
I A. 1 know this one and I know the first one and 
2 maybc one in between or two. I just -- 

1 Q. Do you know Dr. Posch? 
2 A. No. 

3 Q. You ever look at any cases for members of the 

6 Q. How many? 6 wcll? 
7 A. It has been a whilc sincc thcy'vc been doing 7 A. YCS. 

8 this. x Q. You ever prcscribc hcating pads for your 
9 9 paticnts'? 
o will givc mc an idca; do you know? 10 A. I'm surc I have. 

Can you tell mc what ycar thcy closed? That 

1 Q. '97, end of '97 I think. That's my I 11 Q. What do you do now, still prescribe electric 

ou to review -- 

!1 
!2 
!3 Q. Pat Murphy, tall guy, red hair. 
14 MS. REINKER: rf you don't 
15 recall, Doctor, you don't recall. 

23 

124 
125 Q. Had it 20 years. 
I 
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1 A. Wouldn't surprise me. 
2 Q. Is it more common in people who have non insulin 
3 
4 
5 Q. If someone does have diabetic neuropathy 
6 wouldn't they, all other things being equal, be more 
7 likely to be burned by an electric heating pad than 
8 somebody who has healthy, intact nerve sensation? 
9 

10 Q. I know not necessarily, but wouldn't a person 
11 who has nerve damage be less likely to detect burn 
12 damagc than somconc who docsn't have nerve problems 
13 A. True. 
14 
15 
16 Q. Have you ever had a patient burned with a 
I7 heatinn nad? - P I  - 

18 A. No. 
19 Q. Have you ever heard that reported by other 
20 doctors or in the literature? 
21 
22 Q. What instructions do you give your patients with 
23 
24 

25 Q. Let's say they have an orthopedic injury to 

Page 9 
I thcir kncc. That's what you think they have. 
2 A. And I'm going to USC a heating pad at some 
3 point'! 
4 Q. I 'm assuming you're prcscribing a heating pad. 
5 A. Okay. Well, you limit the amount of heat and 
6 you limit the time that it's on at any one given poin 
7 in time. 

16 Q. You say moist heat, what do you mean, a towel 
17 and hot water? 
18 
19 
20 
21 
22 
23 
24 

25 
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Pape 961 
1 all off. 

- --u- . _I 
2 Q. What setting on the heating pad do you tell me I 
3 them to use? 
4 
5 
6 Q. And no more than half an hour? 

14 Q. Do you have some understanding of the facts that 
15 gave rise to Jack Rogers having a burn from the heating 
16 
17 
18 

19 
20 
21 
22 Q. Do you know how someone would get a third-degree 
23 burn from a heating pad without realizing it and taking 
24 it off before it happened, if someone had normal nerve 
25 sensation? 
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5 Q. They would wake up? 
6 A. Thermal injury is a tricky thing. 
7 It's thc frog analogy in the frying pan. You 
8 put a frog in the frying pan and you gradually incrcase 
9 thc hcat he will just sit there as happy as can be 
o until you fry him into a smoke; did you know that? 

5 
6 
7 
8 BYMR. 
9 Q. Do 

10 Rogers 

more questions? 
MR. ROBERTS: Yes, I 'm almost 
done here. 
ROBERTS: 
you have any opinions as to whether Jack 
did or did not have diabetic neuropathy in 

1 0. Is this based on scientific exuerimentation: is 111 October '98? . ... 

2 this a mcdical school myth? 
3 MS. I1EINKER: This is human 13 did. 

12 A. 1 don't believe thcrc's any cvidcncc that hc 

4 

5 

nts volunteer symptoms of 

Page 991 Page 101 
1 damagc is done typically; is that what you'rc saying? 
2 A. If you went up gradually or you just lcft it on 
3 thcrc in a fixed amount of hcat, you bum it 
4 continuously, you may not be aware of it. 
5 Q. So what you'rc saying, you don't have to bc 
6 somcone with abnormal ncrvc scnsation to gct a 

1 Q. But that's when it is pretty far along, right? 
2 

3 
4 
5 
6 Q. If Jack Rogers had not had a test for diabetic 

7 third-denee burn from a heating Dad. I 7 neurouathv for five years before October '98. could an 
Y Y .  . d  

8 A. No. 
9 Q. All right. And is this frying pan with the frog 
0 in it thcory known to medical studcnts, is this 
I something that evcrybody learns'? 
2 A. One of thosc things whcn you hcar it one timc 
3 you can't forget it, can you? 
4 Q. Where did you learn this? 
5 A. I forgot, but it was so bizarrc I couldn't 
6 forget it. 16 Q. Meaning what? 
7 MK KOBERTS: iiow about you? 17 A. Meaning that's wherc it presents, feet and 
8 MS. KEINKEI1: I don't think I 8 hands. 

8 intcrnist seeing him thcn be confidcnt that hc did not 
9 havc diabctic neuropathy bcfore prescribing a heating 

I O  pad? 
I I A. It may havc been irrclcvant. 
12 Q. In what sense? 
13 A. Hc is prescribing a heating pad on his kncc. 
14 Diabetic ncuropathy is thc classic what they call 
I 5 stocking glove ncuropathy. 

9 
10 
! I  BY MR. ROBEKTS: 
!2 Q. I 'm wondcring if doctors all learn this beforc 

it has anything to do with mcdicine. I 
think it's an analogy to human bchavior. 

19 Q. How far up docs it go? 
20 A. If it progrcsscs it can go up your leg, but 
21 that's vcry advanced and those paticnts arc not 
22 asymptotic by any stretch of thc imagination. 

!3 
!4 

!5 
I 
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" 
I Q. Up to their hip? 
2 A. Yes, and weakness. 2 area. 

I sccond- and third-dcgrcc bum of thc right poplitcal 

7 Q. How many times have you seen it up to the knee'? 
8 A. Not veryoftcn. 
9 Q. You're saying your patients who have it up to 

10 the knee have alrea 
11 
12 Q. If a patient reported that they had gotten a 

3 Q. All right. That's Dr. Hutt who wasn't there 
4 writing weeks latcr, right'? Much later. 
5 A. This is  Dr. Hutt providing infectious disease 
6 consultation on Oetobcr 27th. 
7 A. And he dated his note that day at twclvc o'clocl 
8 noon. 
9 MR. ROBERTS: Let me take a 

10 
11 are almost done. 
12 

break for one minute, okay? I think we 

(Thereupon, there was a brief 

15 possibly think that that's an indication that they do 15 Q. Doctor, we were talking about diabetic 

4 

5 
6 
7 

8 Q. So the record doesn't say he fell asleep. It is 1 8 Q. Do you disagree with his conclusion he had 
9 
0 
1 
2 
3 
4 
5 
6 
7 Q. Who never saw the patient when he was applying 

18 Q. Is that adequate to determine diabetic 

23 Q. Do you remember Jack Rogers' testimony that he 
24 was given a pinprick test by Dr. Posch and he was askec 
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V. 

1 poking me, so of course I did. 
2 

3 
4 

5 

6 Q. Is that useful in your determining whether he 
7 had loss of nerve sensation in October of '98? 
8 
9 0. How so? . 
0 A. I need to read the description, where was hc 
I poking him, is it his toes, is it his foot, is it his 
2 thigh. 

.3 Q. When someone says I knew they were poking me 
4 because I could see it, doesn't that imply if I didn't 
5 

6 
17 Q. All right. The fact that he had a high sugar 
18 count on the 21st, isn't that possibly attributable to 
I 9 infection? 

6 
7 

8 0. sortof? . 
9 A. No. 

10 0. Not at all? . 
11 A. I don't bclicve hc had infcction. 
12 Q. All right. How can you rule out that as a 
13 symptom of infection in this patient on that day'? 
14 A. 

15 infection. 
Bccausc hc didn't have any signs or symptoms of 

16 Q. Tell me what you think was the scenario for the 
17 necrotizing fascitis, where did it come from, what was 
1s the precursor to it and what happened? 
19 MS. REINKER obiection. ._ - J 

!o A. Anything is possible. 20 I think this has all bccn answered 
!1 Q. Not anything. 21 long ago. 
!2 A. You said possible, I'm answering it. 
!3 Q You can't be your own mother. 
!4 A. Say that again. 
!5 Q You cannot be your own mother. 

22 A. I think he had a ruptured cyst, I think hc 
23 developed inflammation in the poplitcal and calf area, 
24 I think hc dcvclopcd bleeding and then it was 
25 complicakd by a burn. And the burn included a full 

Page 107 v 

I A. What does that mean? 
2 Q. You said anything is possible. I'm saying that 
3 it is not possible. 
4 He had a blood sugar of 375 on October 21st, I 
5 
6 

7 0. And he renorted that he was extremelv thirstv. I . 
8 A. True. I 
9 Q. Now, doesn't that indicate that his diabetes is I 

I thickness necrosis that at some point became infected 
2 and extended into the fascial plane and caused 
3 necrotizing fascitis, that's what I bclieve happened. 
4 

5 

IO out of control? 
I I  A. Yes. I I A. A ruptured popliteal cyst because of thc way he 
12 Q. And isn't a high blood sugar and cxtrcmc thirst 

10 Q. I'm not sure I understand your answer. 

12 was sitting whcn he was working. 
~3 something that can be attributable to infection? 
L4 14 Was it medically possible -- was it possible 
~5 Q. Have you ever attributed high blood sugar to 

13 Q. Let me ask you a better question. 

15 there would be medical intervention to prevent h s  
L6 
L7 
18 Q. Wiy? 18 Q. You're saying if he had seen a doctor on Sunday 
L C )  A. Under those circumstances what happens is you 10 afternoon, thcrc wcrc no signs and symptoms and it 
20 have stress hormones go up in your body and infcction 20 couldn't have bccn prevented'? 
21 is a manifestation of stress. Stress hormones are 21 A. If he has necrotizing fascitis, hc has it, it 
22 adrcnalinc and steroids, we call cortisol. Both of 22 happens, boom. 
23 those lead to glucose intolerance which means glucosc 23 Q. You'rc not saying necrotizing fascitis can ncver 
24 lcvcls go up, but that's under stress response. 24 bccn dctcctcd and prevcntcd, arc you? 
25 25 A. You can't detect it unless it's thcrc, and it's You get strcss response from things other than - I 
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2 first infection is necrotizing fascitis? I 12 NeosDorin isn ' t working. what would hamen? I " " 2  A I  

3 A. Yes. 13 A. Let's say you have this bum and this central 
4 Q. No precursor infection. 
5 A. I have seen that more times than I can rcmcmber. 
6 Q Thcrc's ncver a prccursor infcction? 
7 A. True. 
8 Q. Never never? 
9 A. Not never never. We talked early about there's 

!O different mechanisms, how this starts. One is 
!I spontaneous, one is you have an open wound that at some 2 1 something gets in there and takes off. 
!2 point gets infected and extends into that ptane, boom, 
!3 off it goes. 
!4 Q But there arc medically known sccnarios where 
!5 there's an underlying infection which progrcsscs to 

1.1 eschar. You look at that bum, it is not all even, you 
15 have little nooks and crannies, you're putting this 
16 topical stuff on, maybe you missed a cranny and the 
17 organism is there. Maybe it was working for a while 
18 and like everything in nature the organisms that 
19 finally land there are resistant to your antibiotic 
20 because you are using it every day, and finally 

22 That's why antibiotic prophylaxis doesn't work, 
23 because sooner or later nature arises with a bacteria 
2.1 that's resistant. That's the problem we have in modern 
25 infectious disease, antibiotic resistance. You can 

7 Q. In other words, necrotizing fascitis is often 
8 just a more serious extent or complication of a prior 
9 

10 

25 Q. Why is it that it appeared to be working in days 
I Page 110 - Page 113 WOFFMASTER COURT REPORTERS, INC. I 
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Page 114 

1 surgery on a necrotizing fascitis they probably drop 
2 because they arc so floored by how extensive it is. 
3 The surgeon goes in there with the notion I'm operating 
4 for cure, I don't leave any unhealthy tissuc behind and 
5 you have thcsc massivc debridements. 
6 They are not thinking the antibiotics will mop 
7 up. They go in and say I'm operating for cure, I'm not 
8 leaving anything behind. 

Page 116 
1 bandage, isn't it more probable that necrotizing 
2 fascitis would have been prevented with those four 
3 things than with what he did get? 
4 MS. REINKER objection. 
5 It has been answered. 
6 
7 Q. No? 
8 A. No. 

I 

23 carefully followed up, at that point he would not have 
24 developed necrotizing fascitis? 
25 MS. REWKER: objection. 25 the scenario, for signs of infection. 

6 him regularly and he has wet to dry saline dressings 
7 and prophylactic antibiotics, is it more probable than 

17 Q. Morc probable than not that he will not dcvelop 17 Q. Fcvcr, drainage'? 
18 nccrotizing fascitis. 
19 A. True. 
20 Q. Why bother? 
21 A. He is talking about -- 21 of those. 

18 A. Fever, drainage, extending signs of cellulitis 
I Y and redness, dizziness suggesting blood prcssurc 
20 problems. We didn't see those. 1Ie didn't admit to any 

22 Q. Debridement, wet to dry saline dressings, number 22 MR. ROBERTS: That's all I 
23 2; number 3, close medical supervision; number 4, 
24 antibiotics, with those four things, as opposed to what 
25 happened here which is Neosporin, gauze and ace 

HOFFMASTER COURT REPORTERS, INC. 
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25 

have. 
MS. REINKER: 
right to review your deposition transcript 

YOU have the 
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before your signature is put on it. I 
would suggest that you do, but we have a 
trial in a week, so can we agree that any 
corrections we can get to you before he 
testifies? We have no choice. It is 
going be seven days no matter what. 
MR. ROBERTS: I would like 
them in at least two days before he 
testifies. 
MS. REINKER: TWO days 
before, I doubt if he will have it two 
days before, we will do our best. 
MR. ROBERTS: 
find out there will be a change 10 minutes 
before he testifies. 
MS. REINKER: I doubt there 
will be any changes of substance. 

I don’t want to 

- - -  
(DEPOSITION CONCLUDED.) 

- - -  

Richard J. Blinkhorn, Jr., M.D. Date 
_ _ -  
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1 State of Ohio, ) SS: CERTlFICATE 
2 County of Cuyahoga. ) 
3 
4 Reporter and Notary Public within and for the State of 
5 Ohio, duly commissioned and qualified, do hereby 
6 certify that the within-named witness, RICHARD J. 
7 BLINKHORN, JR., M.D., was by me first duly sworn to 
8 tell the truth, the whole truth and nothing but the 
9 truth in the cause aforesaid; that the testimony then 
o given by him was reduced to stenotypy, and afterwards 
1 transcribed by me through the process of computer-aidec 
2 transcription, and that the foregoing is a true and 
3 correct transcript of the testimony so given by him as 
4 aforesaid. 
5 
6 taken at the time and place in the foregoing caption 
7 specified. 
8 I do further certify that 1 am not a relative, 
9 employee or attorney of either party, or otherwise 
:O interested in the event of this action. 
!1 
12 and affixed my seal of office at Cleveland, Ohio, on 
!3 this 17th day of April 2001. 

!5 

IOFFMASTER COURT REPORTERS, INC. 

I, Janet M. Hoffmaster, a Registered Professional 

I do further certify that this sworn statement was 

IN WITNESS WHEREOF, I have hereunto set my hand 

14 Janet M. Hoffmaster, RPR and Notary Public 

in and for the State of Ohio. 
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