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4 
1 JOSEPH 8. BLANDA, M.D., 

2 c a l l e d  by t h e  P l a i n t i f f  f o r  the  purpose o f  

3 cross-examination, as prov ided by t h e  Ohio 

4 Ruies o f  C i v i l  Procedure, being by me f i r s t  

5 d u l y  sworn, as h e r e i n a f t e r  c e r t i f i e d ,  deposes 

6 and says as fo l lows :  

7 MR. CZACK: Okay. For t h e  record t h i s  

a i s  t h e  d iscovery  depos i t ion  o f  D r .  Joseph 

9 Blanda taken i n  t h e  case o f  Kenneth R u t t i g  

10 versus Steven L i p p i t t ,  e t  a t .  

11 CROSS- EXAMINATION 

12 BY MR. CZACK: 

13 Q. Doctor, can you t e l l  me who you work f o r ,  please. 

14 A. I I m  s e l f  employed. 

15 Q. A l l  r i g h t .  And what's t h e  name o f  your group o r  

16 your s o l e  p r o p r i e t o r s h i p ?  

17  A. 

18 Q. A l l  r i g h t .  Can you g i v e  the cour t  r e p o r t e r  your 

19 f u l l  name a t  leas t  f o r  t h e  record here. 

20 A. Joseph B. Blanda. 

21 Q. And what is the  o f f i c e  address o f  Blanda 

22 Orthopedics? 

23 A .  20 O l i v e  S t ree t ,  S u i t e  308, Akron, Ohio 44310. 
24 Q. And is t h a t  t h e  address we' re a t  here today a t  the  

25 hosp i ta l ,  S t .  Thomas Hosp i ta l?  I mean i t l s  

Blanda Orthopedics Spots Medicine. 
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5 
connected t o  the  h o s p i t a l ?  

I t ' s  connected, but the  h o s p i t a l  has a d i f f e r e n t  

address than the  o f f i c e .  

Okay. How long have you maintained Blanda 

Or t hoped i cs? 

For f i v e  years. 

Where were you p r i o r  t o  t h a t ?  

1 was a t  t h i s  same i n s t i t u t i o n  w i t h  a group. 

Okay. 

Sumnit Orthopedic Group. 

How long were you w i t h  Summit Orthopedic Group? 

Approximately f i v e  years, a lso.  

How many or thopedics were i n  t h a t  group? 

Between four  and f i v e  a t  d i f f e r e n t  t imes. 

Do you have anybody e l s e  t h a t  works w i t h  you a t  

Blanda Orthopedics? 

No o ther  physic ians.  

And has t h a t  been t h e  case f o r  the  approximate f i v e  

years you've had t h a t  company? 

Yes, s i r .  

Now, you've been deposed before,  I take i t ?  

Yes, I have. 

A l l  r i g h t .  Le t  me j u s t  review a few ground ru les .  

If you d o n ' t  understand one o f  my questions, I ' m  

going t o  ask you t o  t e l l  me t h a t  so I can rephrase 

What was t h e  name o f  t h a t  group? 
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6 
o r  repeat the  question. A l l  r i g h t ?  

Okay. 

I f  you answer my question, I ' m  going t o  assume you 

understood i t .  F a i r  enough? 

Okay. 

I f  a t  any t ime you need t o  take a break f o r  

something, please l e t  me know and w e ' l l  do tha t .  

A l l  r i g h t ?  

Okay. 

You a re  c u r r e n t l y  now l i s t e d  as an exper t  witness i n  

t h e  Kenneth R u t t i g  versus Steven L i p p i t t  case, i s  

t h a t  co r rec t?  

Yes, s i r .  

Do you ma in ta in  a f i l e  o f  mate r ia ls  t h a t  you have 

reviewed i n  t h i s  case, Doctor? 

Yes. 

Where i s  t h a t  f i l e  r i g h t  now? 

Some a t  my o f f i c e ,  some a t  home. 

A l l  r i g h t .  And d i d  you rece ive  a subpoena l a s t  

week, Doctor? 

I d o n ' t  t h i n k  I received i t .  

MS. CARULAS: I received one. 

MR.  CZACK: Okay. 

( B Y  MR. CZACK) You d i d  no t  receive one a t  your 

o f f i c e ?  
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7 
No. No, I . d o n ' t  t h i n k  I d id .  

Okay. 

were asked f o r  in  t h a t  subpoena? 

I reviewed t h a t  w i t h  these f o l k s  and, no, I was 

unable t o  o b t a i n  any o f  these because they were - -  
i t  was so long ago t h a t  I had seen some of  t h i s  

s t u f f .  

Okay. 

c o u l d n ' t  f ind them? 

Well, I ' m  sure I wouldn ' t  have saved any o f  these 

t h a t  I had received. 

Okay. These being? Because I d o n ' t  have i t  i n  

f r o n t  o f  me. I ' m  so r ry .  

They were j u s t  l e a f l e t s  and promotional in fo rmat ion  

p e r t a i n i n g  t o  Duract o r  w r i t t e n  documents received 

by me from Wyeth Laborator ies.  

Okay. 

j u s t  have no t  mainta ined them because o f  the t ime 

p e r i o d  t h a t ' s  past? 

That 's  c o r r e c t .  ' 

What about t h e  o ther  requests t h a t  a r e  i n  there? 

The other  one i s  p r e s c r i b i n g  records o r  p r e s c r i p t i o n  

h i s t o r i e s  p e r t a i n i n g  t o  Duract w r i t t e n  by myself.  

And there  would be no way t h a t  I would be ab le  t o  go 

back through a l l  my char ts  and f i n d  any o f  those. 

And d i d  you o b t a i n  any o f  the m a t e r i a l s  t h a t  

So you searched f o r  those m a t e r i a l s  and you 

You r e c a l l  having such documents, but you 
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8 
Okay. Why? 

Well, I j u s t  have thousands and thousands o f  c h a r t s  

from the  years t h a t  Duract was a v a i l a b l e  and i t  

would j u s t  be impossib le t o  go back and t rack  those 

down. 

Okay. 

attempted t o  o b t a i n  records f o r  o r  documents? 

No. 

Now, you have provided, I t h i n k  t o  e i t h e r  M r .  Hudak 

o r  Ms. Carulas w i t h  a CV, which I have marked as 

P l a i n t i f f ' s  E x h i b i t  No. 1. Can you t e l l  me i s  t h a t  

a cu r ren t  CV, Doctor? 

Yes, i t  i s .  

And t h a t ' s  what? I s  i t  f i v e  pages? 

Yes, s i r .  

A l l  r i g h t .  On t h a t  CV you l i s t  your present 

p o s i t i o n  as an ass is tan t  professor  o f  c l i n i c a l  

or thopedic surgery? 

Tha t ' s  c o r r e c t .  

And can you e x p l a i n  t h a t  p o s i t i o n  and what your 

responsib i  l i t i e s  are? 

Yes. 

U n i v e r s i t y  Col lege o f  Medicine where I ' m  on the  

teaching s t a f f  i n  the  or thopedic department here a t  

Suma Heal th System. 

Any o ther  requests on there, Doctor, t h a t  you 

Tha t ' s  a p o s i t i o n  through the  Northeast Ohio 
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9 
What does t h a t  mean t o  be on the  teaching s t a f f ,  

Doctor? 

I teach and i n s t r u c t  or thopedic res iden ts  who a r e  i n  

t r a i n i n g  t o  become or thopedic surgeons i n  a d d i t i o n  

t o  having my p r i v a t e  p rac t i ce .  

Okay. How long have you h e l d  t h a t  teaching 

p o s i t i o n ?  

Since 1991 when I s t a r t e d  p rac t i ce .  

Now, am I c o r r e c t  or  d i d  I miss on t h i s  resume - -  I 

d o n ' t  see anywhere where you mention Blanda 

Orthopedics. 

Other than my address, you ' re  co r rec t .  

Okay. 

I d o n ' t  have t h a t  on there. 

But everyth ing e l s e  on here i s  c u r r e n t  and updated? 

Tha t ' s  co r rec t .  

You have a Blanda's F i tness  Center i n  Pennsylvania. 

T e l l  me about t h a t .  

Tha t ' s  a c t u a l l y  a f i t n e s s  center  my bro ther  owns and 

operates. A t  t h i s  p o i n t  I ' m  more o f  a consul tant  t o  

him. Back i n  1986 I helped him k i n d  o f  s e t  i t  up, 

but  I d o n ' t  have any f i n a n c i a l  t i e s  t o  i t  o r  

anyth ing l i k e  t h a t .  

Okay. And then the  Akron Razors, who are the  Akron 

Razors? 
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10 
That ' s  the women's p ro fess iona l  s o f t b a l l  team here 

i n  Akron. 

What do you do f o r  them? Are you t h e  team 

physic ian? 

I ' m  the  team physic ian.  

What does t h a t  involve? 

I f  any o f  t h e  p layers  a r e  i n j u r e d  i n  an or thopedic 

r e l a t e d  i n j u r y ,  then I'll be t h e  one t o  evaluate 

them. 

T e l l  me about Blanda Orthopedics. 

p a r t i c u l a r  area o f  s p e c i a l t y  o r  i s  i t  a general 

or thopedic p r a c t i c e  t h a t  you have? 

I have a general or thopedic p rac t i ce ,  but my area o f  

spec ia l  i n t e r e s t  i s  knee and shoulder problems. 

But Y O U ' L L  see p a t i e n t s  t h a t  have general or thopedic 

cond i t ions  l i k e  back problems, neck problems? 

Yes, s i r .  

And where do you get  most o f  your r e f e r r a l s  from? 

I s  there  a p a r t i c u l a r  source t h a t  you get your 

p a t i e n t  r e f e r r a l s  from? 

Most a l l  o f  them e i t h e r  come from r e f e r r a l s  from 

pr imary care physic ians o r  from o ther  pa t ien ts .  

And when you were w i t h  the  p r i o r  group, when you 

were w i t h  Summit Orthopedics - -  
Yes. 

Do you have a 
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11 - -  i n  tha t .g roup  you concentrated on t h e  knee and 

shoulder w h i l e  you were there? 

Yes, s i r .  

Why d i d  you leave t h a t  group? 

I t  was a good oppor tun i t y  t o  s t a r t  my p r a c t i c e ,  bu t  

as t ime went on and I became bus ie r  i t  was d i f f i c u l t  

t o  get th ings  scheduled w i t h i n  a group t h a t  s i z e  and 

i t  was j u s t  t ime t o  go so lo .  

Okay. So you s t a r t e d  Blanda Orthopedics when? I n  

about 1995? 
Yes, s i r .  

Take me through - -  And I r e a l i z e  i t  changes every 

week, Doctor. I t  changes from day-to-day, bu t  take 

me through a t y p i c a l  week f o r  you a t  Blanda 

Orthopedics. Are there  c e r t a i n  days you do 

surger ies? 

do? 

dur ing  a day? 

I do surger ies  on Monday, Tuesday morning, and 

Fr iday  most o f  th&  day. 

h a l f  days o r  f u l l  days t h a t  I ' m  no t  i n  surgery. So 

t h a t  would be Monday, Tuesday afternoon, a l l  day 

Wednesday, most a l l  day Thursday, and an hour o r  two 

on Fr iday  a f t e r  surgery. 

Okay. 

Approximately how many surger ies do you 

How many p a t i e n t s  do you see dur ing  a week o r  

I see p a t i e n t s  i n  a l l  those 

And what h o s p i t a l s  do you do surger ies  in? 

1 A. 

2 
3 61. 
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10 A. 

11 Q.  

12 A. 

13 
14 
15 
16 
17  
l a  Q. 

19 
20 
21 A. 

22 Q.  

23 
24 A. 

25 9. 

12 
P r i m a r i l y  Summa Health System, but occas iona l l y  

Akron General Hosp i ta l .  

T e l l  me i n  the  l a s t  couple o f  years - -  Le t  me ask 

you a ques t ion  f i r s t .  How many s t a f f  do you have 

t h a t  work f o r  you a t  your group r i g h t  now? 

going t o  c a l l  i t  a group. I know you ' re  the  o n l y  

phys ic ian  there, but j u s t  f o r  ease o f  having t o  say 

Blanda Orthopedics every time, w e ' l l  c a l l  i t  a 

group. 

I have th ree  f u l l - t i m e  and two p a r t - t i m e  employees. 

And what a r e  t h e i r  pos i t i ons?  

I have a secre ta ry / recep t ion is t .  The second person 

i s  an o f f i c e  manager and b i l l i n g  person. The t h i r d  

person i s  an x - r a y  technic ian.  

a re  techn ic ians  t h a t  a s s i s t  w i t h  b r i n g i n g  p a t i e n t s  

i n t o  rooms and a l s o  doing some of  the bas ic  f i l i n g  

and th ings  l i k e  t h a t .  

Okay. 

phys ic ian  a s s i s t a n t  o r  none o f  those people have 

those q u a l i f i c a t i o n s ?  

None o f  them do. 

You j u s t  c a l l  them techn ic ians  t h a t  a s s i s t  you w i t h  

p a t i e n t s  and those k inds o f  th ings? 

Yes, s i r .  

A l l  r i g h t .  Now, i n  regard t o  your teaching p o s i t i o n  

I ' m  

How many employees do you have? 

And the  other  two 

Would any o f  those people be designated as a 
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13 
and your instruction of orthopedic residents, tell 
me some of the things you have had the opportunity 
to instruct residents about orthopedics in the last 
couple of years. 
Well, on a near daily basis I'll have a one-on-one 
opportunity to teach orthopedic residents in the 
operating room or when they rotate to my office for 
clinical physical examination techniques in the 
office. 
surgical techniques. In addition to that, I ' L L  give 
a few lectures a year to the group of orthopedic 
residents. 
problems involving knee and shoulder. 
Okay. In the past have you had the opportunity to 
teach, instruct, or lecture students about methods 
and standards for prescribing medications? 
No, sir. 
Do you teach your students or the residents that 
you're exposed to that precision and accuracy is 
important in medicine? 
Sure. 
Why? 
Well, I think that common sense tells you that that 
is just the best way to perform and make decisions. 
Okay. Do you believe it's important as an 

In the operating room it's teaching 

Most of those lectures pertain to 

1 A. 
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20 Q.  
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22 Q .  
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25 

15 
It was probably a foot (indicating). 
About a foot thick? 
Yes. 
Okay. And you breezed through some of it and some 
of it you didn't Look at? 
Most of it I didn't look at. 
Did you receive a copy of Dr. Lippitt's office chart 
in this case? 
Yes, I believe that was in there. 
Did you receive a copy of Dr. Lippittls deposition? 
I think that was in there, also. 
Did you read Dr. Lippittls deposition? 
No, I didn't. 
Did you read Dr. Lippitt's office chart concerning 
Kenneth Ruttig? 
I breezed through it. 
Did you receive a copy of the Plaintiff's orthopedic 
expert Steven Jacob's deposition? 
Yes, sir. 
Did you read that? 
No. 
I guess let me ask you this way, did you read any 
depositions in this case? 
I breezed over depositions from Dr. Stoyer, Dr. 
Smith, and I believe it was one or two physician 

1 
2 
3 A. 
4 0. 
5 
6 
7 
8 

9 A .  

I O  Q. 

11 
12 A. 
13 
14 

15 
16 
17 
18 
19 
20 
21 
22 8. 
23 
24 
25 

14 
orthopedic surgeon to stay current with Literature 
in your particular field to the extent possible? 
Yes. 
Let me ask you a few questions, Doctor, about your 
preparation for today's deposition. 
had parts of the file in your office, parts of your 
file at home. Let's start with home. What is at 
home that i s  contained in your file? 
I'm not sure of the exact break-up, but there's - -  
Let me make it easy on you then. Tell me everything 
that's contained in your file that you recall. 
Okay. All right. I'm not even sure I can tell you 
everything. I was sent a pretty large packet, and 
quite frankly, 1 just breezed through things. There 
were several copies of other depositions, and I just 
breezed through those. I didn't really read them. 
There was some literature pertaining to Duract 
itself, and there again I just breezed through that. 
I'm not sure I'm even able to describe what some of 
the other information was. I didn't spend a lot o f  

time Looking at that. 
Okay. You say it was a fairly voluminous, I don't 
think that's the word you used, but a large packet 
of information. Can you with your hand show me how 
big the packet was? 

You said you 

1 
2 Q .  

3 A. 
4 Q .  

5 
6 
7 
8 A. 
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10 
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12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 Q. 

23 
24 
25 

16 
assistants from that group. 
All right. Did you read Mr. Ruttigls depositions? 
No, sir, I didn't. 
Okay. Is there a reason, understanding that Dr. 
Lippitt is the Defendant in this case, you didn't 
read his deposition but you read Dr. Stoyer, Dr. 
Smith, and the physician assistants? 
I think I received Dr. Lippitt's deposition quite 
some time ago, and quite honestly, I can't even 
remember if I had looked at it. I don't recall much 
from that. 

MS. CARULAS: Just to help out. We 
clearly did initially send you Dr. 
Lippitt's office chart and his deposition. 

THE WITNESS: Yes. 
MS. CARULAS: And then just recently 

sent him this box that contained the 
depositions he mentioned and some other 
materials, so there were two different 
shipments. 

MR. CZACK: Okay. 
(BY MR. CZACK) Did you keep track anywhere, Doctor, 
of the work and review you did in this case? 
other words, do you have a chart or a log showing 
what you did and how much time you spent doing it? 

In 
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17  
I d i d n ' t  keep t r a c k  o f  t h a t ,  no, s i r .  

A L L  r i g h t .  Can you approximate f o r  me how much t ime 

you have spent rev iewing t h e  m a t e r i a l s  you t o l d  me 

about? 

MS. CARULAS: I f  you can. 

(BY MR. CZACK) And again, I know t h i s  i s  an 

approximation. 

Probably one hour o f  time. 

A l l  r i g h t .  The l i t e r a t u r e  concerning Duract t h a t  

you mentioned, do you know i f  t h a t  was mate r ia ls  

from ou ts ide  sources? Was i t  promotional m a t e r i a l ?  

Was i t  package i n s e r t s ?  Do you know what i t  was 

concerning Duract t h a t  you were given? 

Most o f  i t  seemed t o  be promotional in format ion.  

Were these c o l o r  copies? 

I t h i n k  they may have been, yes, s i r .  

And d i d  you look a t  the - -  o r  were you g iven t h e  

package i n s e r t  f o r  Duract? 

There was some m a t e r i a l  on Duract. I d o n ' t  know i f  

i t  was a package i n s e r t  or  what. 

A L L  r i g h t .  Have you done any independent or  

ou ts ide  research concerning Duract o r  the  issues i n  

t h i s  case? 

No, s i r .  

T e l l  me how you came t o  be an exper t  here. How d i d  
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l a  
Ms. Carulas get a h o l d  o f  you o r  how d i d  she know 

about you? 

I received a phone c a l l  from a nurse tha t ,  I b e l i e v e  

works w i t h  her  and she expla ined b r i e f l y  what was 

happening i n  the  case and asked me i f  I had 

r e c o l l e c t i o n  o f  t h e  p e r i o d  o f  t ime when Duract was 

being promoted and i f  I, i n  fac t ,  used Duract i n  my 

p r a c t i c e .  And then she went on t o  ask i f  I would be 

w i l l i n g  t o  t a l k  about my r e c o l l e c t i o n  o f  those 

th ings.  

Okay. 

Yes. 

What e l s e  were you t o l d  by . tha t  nurse about the  

case? 

I d o n ' t  r e c a l l .  I t  was q u i t e  some t ime ago. 

D i d  you ever rece ive  any Le t te rs  o r  correspondence 

from Ms. Carulas o r  Mr. Hudak? 

Yes. I b e l i e v e  along w i t h  the  m a t e r i a l s  t h a t  they 

sent over the re  was a basic  cover l e t t e r .  

Were you ever g iven  any case summaries o r  case 

chronologies summarizing what people s a i d  i n  t h e i r  

depos i t ions  summarizing the  medical care o f  D r .  

L i p p i  t t ?  

We t a l k e d  about k i n d  o f  a basic  overview o f  t h e  

medical care and, you know, summary o f  what had 

And a t  t h a t  p o i n t  you agreed t o  - -  
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19 
t r a n s p i r e d  i n  the  care o f  t h a t  p a t i e n t .  

But you haven ' t  rece ived  any w r i t t e n  chronologies o r  

summa r i es? 

There may have been a w r i t t e n  chronology. 

r e c a l l  exac t l y .  

A L L  r i g h t .  I f  you could, Doctor, when you get back 

t o  your o f f i c e  and when you get home, I ' d  l i k e  you 

t o  get  any and a l l  copies o f  correspondence you've 

received f rom Anna o r  Dave and prov ide t h a t  t o  them. 

Okay? 

Okay. 

A l l  r i g h t .  Do you i n  your p r a c t i c e  r e f e r  t o  any 

or thopedic j o u r n a i s  on a regu la r  basis? 

Yes, s i r .  

Which ones? 

P r i m a r i l y  Journal  o f  Bone and J o i n t  Surgery, 

American Journal o f  Sports Medicine, Arthroscopy, 

Journal o f  A r th rop las ty ,  C l i n i c a l  Orthopedics, 

Orthopedics. I t ' s  j u s t  one c a l l e d  Orthopedics, and 

0 r t hoped i c Rev i ew: 

Okay. And you I see you s t i l l  ma in ta in  your 

p o s i t i o n  as a manuscript reviewer f o r  t h e  Journal o f  

Orthopedic and Sports Therapy? 

Yes. 

What does t h a t  p o s i t i o n  involve? 

I d o n ' t  

What does t h a t  
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20 
mean y o u ' r e  a manuscript reviewer, Doctor? 

A t  t h i s  p o i n t  i n  t ime maybe twice a year I w i l l  

receive a copy o f  a submit ted a r t i c l e  t h a t  was 

submitted t o  t h a t  j o u r n a l  f o r  p u b i i c a t i o n  and I ' m  

asked t o  rev iew i t  and b a s i c a i l y  answer a 

ques t ionna i re  as f a r  as the  q u a l i t y  o f  t h a t  a r t i c l e .  

Now, a few minutes ago you t o l d  me t h a t  when the  

nurse from Ms. Carulas '  o f f i c e  c a l l e d  you, she had 

asked you whether you had had any experience w i t h  

p r e s c r i b i n g  Duract o r  i f  you r e c a l l  t h e  medication, 

i s  t h a t  c o r r e c t ?  

Yes, s i r .  

A l l  r i g h t .  Was your p r a c t i c e  s u b s t a n t i a l l y  t h e  same 

i n  terms o f  the  number o f  personnel and the  

p o s i t i o n s  o f  those people back i n  1997 and '98 as i t  

i s  today? 

The number would have been the same. I be l ieve  

maybe two o f  the  people a r e  new s ince  1997. 
Okay. 

your group? 

Tha t ' s  c o r r e c t .  

A l l  r i g h t .  

o f  the  P l a i n t i f f ' s  exper ts  i n  t h i s  case? 

NO. 

And you s a i d  you've no t  read h i s  deposi t ion? 

But again, you were the on ly  phys ic ian  i n  

Do you know D r .  Steven Jacobs who i s  one 
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That 's  c o r r e c t .  

Do you know D r .  L i p p i t t ?  

Yes, s i r .  

A l l  r i g h t .  T e l l  me about how you know D r .  L i p p i t t .  

I know most o f  t h e  or thopedic surgeons i n  t h i s  

community, so I know him from some o f  the  

combined conferences t h a t  we have w i t h  our res iden ts  

i n  t h i s  community. 

D i d  you ever s o c i a l i z e  w i t h  D r .  L i p p i t t ?  

No, I do not .  

Have you ever been a t  or thopedic o r  other  medical 

func t ions  where D r .  L i p p i t t  has been there? 

Yes, the re  have been some conferences t h a t  I ' m  sure 

we were both there.  I remember seeing him a t  some 

o f  those and we' re b a s i c a l l y  on a, h i ,  how are  you 

type o f  r e l a t i o n s h i p .  

A l l  r i g h t .  And again, I understand t h i s  i s  an 

approximation. How o f t e n  do you see D r .  L i p p i t t  i n  
t h e  course o f  a month? 

I probably see h im two o r  th ree  t imes a year. 

When were you r e t a i n e d  as an exper t  i n  t h i s  case, 

Doctor? 

I d o n ' t  r e c a l l  t h e  exact time. 

Over a year ago? 

I d o n ' t  t h i n k  i t  was over a year ago. I t  may have 
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22 
been more - -  I ' m  no t  sure. Maybe s i x ,  e igh t  months. 

D i d  you speak t o  D r .  L i p p i t t  be fo re  you agreed t o  

become an exper t  i n  t h i s  case? 

No, s i r .  

A l l  r i g h t .  Have you spoke t o  D r .  L i p p i t t  about t h i s  

case s ince  you've agreed t o  be an exper t? 

No, s i r .  

Have you seen D r .  L i p p i t t  s ince  you've agreed t o  be 

an exper t  i n  t h i s  case? 

I may have seen h im a t  the  operat ing room a t  Akron 

General one t ime. 

And there  were no conversations between you and him 

about your agreeing t o  be an exper t  o r  anyth ing 

about t h i s  case? 

Tha t ' s  co r rec t .  

How about any of  the  other  par tners  or  employees a t  

h i s  group, a t  NOAH? 

No, I d i d n ' t  have any conversat ion w i t h  them e i t h e r .  

About t h i s  case? 

Tha t ' s  co r rec t .  

Do you know any o f  those people i n  t h a t  group on a 

s o c i a l  basis? 

No, s i r .  

And I take i t  you see some o r  a l l  o f  them on an 

occasional bas is  i n  t h e  community? 
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23 
That 's  co r rec t .  

Have you ever spoke t o  any o f  t h e  other  people a t  

NOAH concerning the  Kenneth R u t t i g  case? 

No. 

Now, you t o l d  me you've g iven  some depos i t ions  

before, Doctor .  I want t o  go i n t o  t h a t  f o r  j u s t  a 
few minutes here. 

re ta ined  as an exper t  witness by Anna Carulas o r  her  

law f i r m  Roetzel & Andress a t  any t ime i n  t h e  past? 

No. 

T e l l  me how many t imes you have been an exper t  

witness i n  any k i n d  o f  medical negl igence case. 

This i s  my f i r s t .  

When you've been deposed before,  what were t h e  

circumstances o f  t h a t  depos i t ion?  

Have you ever worked o r  been 

MS. CARULAS: Just  no te  my ob jec t ion ,  

but go ahead. 

For in fo rmat ion  on p a t i e n t s  I ' v e  cared f o r  t h a t  have 

had personal in ju ry  cases. 

(BY MR. CZACK) 

own p a t i e n t s  who a re  e i t h e r  Workers' Comp o r  

accident v i c t i m s ?  

Tha t ' s  c o r r e c t .  

And t h i s  i s  the  f i r s t  case you've ever t e s t i f i e d  i n  

i n v o l v i n g  medical negl igence? 

S6 you t e s t i f i e d  on beha l f  o f  your 
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24 
That ' s  c o r r e c t .  

Have you ever been represented by f o r  any reason t h e  

law f i r m  o f  Roetzel & Andress? 

MS. CARULAS: Note my ob jec t ion .  

No. 

(BY MR. CZACK) Have you ever been a defendant i n  a 

medical negl igence case? 

MS. CARULAS: Object ion.  

(BY  MR. CZACK) Have you ever been sued before? 

MS. CARULAS: Just note my ob jec t ion .  

Go ahead. 

I haven't  been a defendant, no. 

(BY MR. CZACK) What a r e  your charges f o r  - -  o r  

s ince t h i s  i s  your f i r s t  case, what were your 

charges f o r  rev iewing t h i s  case per hour? 1 t h i n k  

you t o l d  me you've o n l y  looked a t  th ings  f o r  one 

hour. 

charged f o r  t h a t  hour ' s  t ime? 

I haven' t  even t a l k e d  w i t h  my o f f i c e  manager about 

i t .  I t h i n k  I was i n s t r u c t e d  by my o f f i c e  manager 

t o  t r y  t o  ask around and see what an average fee 

would be. 

What are your  charges f o r  a personal i n j u r y  case f o r  

a p a t i e n t  o f  yours? 

I d o n ' t  even know t h a t .  

What would you charge or what have you 

My business manager takes 
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25 
care o f  tha t .  

What a r e  your fees f o r  deposi t ions? 

I d o n ' t  even know tha t .  

Okay. You d o n l t  know what you charge. And again, I 

understand t h i s  i s  your f i r s t  medical negl igence 

case you s a i d  t h a t  you've t e s t i f i e d .  

know what your charges a re  i n  a personal i n j u r y  case 

f o r  a depos i t ion?  

I do no t .  

Can you est imate how many deposi t ions you've g iven  

over the  course o f  your career, Doctor? 

Probably between f i v e  and ten, maybe e igh t .  

A t  some p o i n t  y o u l r e  contacted by t h i s  nurse and 

asked whether you 'd  agree t o  be an expert.  

i n d i c a t e  t h a t  you w i l l  be an exper t  witness i n  t h i s  

case. What a re  you asked t o  do, Doctor? 

I was asked t o  be prepared t o  d iscuss my 

r e c o l l e c t i o n  o f  the  - -  my i n t e r a c t i o n s  w i t h  t h e  

sales reps p e r t a i n i n g  t o  Duract. 

Anything e lse? 

And perhaps t o  d iscuss my use o f  Duract. 

Anyth ing e lse? 

Nothing e l s e  t h a t  I can r e c a l l .  

Were you asked t o  d iscuss the  standard o f  care when 

p r e s c r i b i n g  a non-s te ro ida l  an t i - in f lammatory  drug? 

And you d o n ' t  

You 
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MS. CARULAS: Just so you know whether 

o r  no t  I s p e c i f i c a l l y  came out and asked 

him t h a t  - -  I do p l a n  t o  ask him a t  t h e  

p o i n t  o f  t r i a l  whether o r  no t  D r .  L i p p i t t  

met w i t h  acceptable standards o f  care i n  

the  way he p rescr ibed  Duract i n  t h i s  case. 

MR.  CZACK: I ' m  ask ing him whether 

i t ' s  ever been i n d i c a t e d  t o  him t h a t  h e ' s  

going t o  be asked t o  d iscuss t h a t .  

I d o n ' t  r e c a l l  exac t l y ,  but  I assume t h a t  i t  would 

be. 

(BY MR. CZACK) You t o l d  me t h a t  you haven't  spoke 

t o  D r .  L i p p i t t  about t h i s  case. Have you spoke t o  

any o ther  or thopedic doctors about Duract, the  sa les  

reps, o r  any o f  t h e  issues t h a t  you t h i n k  may come 

up i n  t h i s  case s ince  you've agreed t o  be an exper t  

witness here? 

No, I have no t .  

D i d  you go back t o  look t o  see once you agreed t o  be 

an exper t  whether o r  no t  you had maintained o r  

r e t a i n e d  any o f  t h e  Duract promotional mater ia ls? 

I d i d n ' t  go back and look, bu t  I was sure t h a t  I 

hadn' t .  I d o n ' t  keep th ings  l i k e  t h a t .  

Now, you belong t o  the  Greater Akron Medical 

Society, i s  t h a t  c o r r e c t ?  
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27 
Yes. 

A L I  r i g h t .  You've never t e s t i f i e d  as an exper t  

witness be fo re  i n  a medical negl igence case. Would 

you ever t e s t i f y  i n  a medical negl igence case 

against  an Akron or thopedic doctor  i f  you were asked 

to?  

MS. CARULAS: Note my object ion,  bu t  

go ahead. Speculat ion. Go ahead. 

You know, I ' v e  never thought about t h a t  and I ' m  no t  

sure i f  I would o r  no t  q u i t e  f r a n k l y .  

(BY MR. CZACK) You're no t  sure? 

MS. CARULAS: Object. Obviously it 

wouid be dependent upon t h e  f a c t s  be fo re  he 

would j u s t  s imp ly  t e s t i f y .  

MR.  CZACK: I understand tha t .  I I m  

j u s t  asking genera l l y .  

Yeah. Perhaps i f  i t  appeared t o  be a case where, you 

know, there  was some gross negl igence, I guess I 

would consider  doing t h a t .  

(BY MR. CZACK) Okay. 

c l e a r  breach o f  t h e  standard, you would consider i t ?  

Yes, s i r .  

Okay. 

t h i s  case about D r .  L i p p i t t ' s  care o f  M r .  R u t t i g .  

And I ' m  ask ing you j u s t  genera l l y  t o  g i v e  me an 

So i f  you f e l t  there was a 

Now, t e l l  me what you know i n  your review o f  
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28 
overview and then obv ious ly  you know I ' m  going t o  

s t a r t  t o  ask you some more s p e c i f i c  th ings.  Okay? 

Okay. 

MS. CARULAS: And you can f e e l  f r e e  i f  

you want, you have h i s  o f f i c e  char t  i f  you 

want t o  rev iew t h a t .  

(BY  MR. CZACK) L e t ' s  do t h i s .  I have a copy. 

Let  me hand you what's been marked as P l a i n t i f f ' s  

E x h i b i t  2, Doctor. Okay? 

Okay. 

Feel f r e e  t o  r e f e r  t o  i t .  I w i l l  represent t h a t  

t h a t ' s  been the  complete char t  t h a t  was given t o  me 

by D r .  L i p p i t t l s  at torney.  I f  you want t o  look a t  

i t  t o  d iscuss h i s  care, t h a t ' s  f i n e .  

I n  summary what I r e c a l l  i s  t h a t  M r .  R u t t i g  was 

r e f e r r e d  t o  D r .  L i p p i t t  f o r  eva lua t ion  and 

management o f  a shoulder i n j u r y  t h a t  he had 

susta ined a t  l eas t  severa l  months p r i o r  t o  h i s  

p resen ta t ion  t o  D r .  L i p p i t t .  D r .  L i p p i t t ' s  

eva lua t ion  was done, and as I r e c a l l ,  he f e l t  t h a t  i t  

was perhaps some t e n d i n i t i s  and some i r r i t a t i o n  t o  

the  acromial  c l a v i c u l a r  j o i n t .  And a t  t h a t  t ime he 

p rescr ibed  Duract as a medicat ion t o  h e l p  i n  

management o f  t h i s  p a t i e n t ' s  complaint o f  pain. 

I t h i n k  D r .  L i p p i t t  saw him two o r  three t imes 
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29 
a f t e r  t h a t  f o r  f o l l ow -up  evaluat ions.  

was s t i l l  having pa in  and D r .  L i p p i t t  continued h i s  

course o f  medical management w i t h  use o f  Duract. 

That 's  an overview o f  the treatment rendered by D r .  

L i p p i t t ,  i s  t h a t  co r rec t?  

That 's  co r rec t .  

Okay. Now, the  cond i t i on  t h a t  we discussed or  t ha t  

you mentioned t h a t  D r .  L i p p i t t  was seeing M r .  R u t t i g  

f o r  was noted as probably being a t e n d i n i t i s  

o r  a r o t a t o r  c u f f  t e n d i n i t i s ?  

Yes, s i r .  

That 's  not  a l i f e  th rea ten ing  cond i t ion ,  i s  i t ,  

Doctor? 

No, i t ' s  not .  

Based on your review, how many t o t a l  days of Duract 

was prescr ibed by D r .  L i p p i t t  f o r  M r .  Ru t t i g?  

The p a t i e n t  

MS. CARULAS: Do you want him t o  go 

through and count t h i s  out? 

( B Y  MR.  CZACK) L e t ' s  do i t  the easy way, Doctor. 

What i s  your understanding or  what was your 

understanding as t o  the d a i l y  dosage tha t  a p a t i e n t  

was supposed t o  be t ak ing  o f  Duract? 

The d a i l y  dosage was tha t  i t  cou ld  be taken every 

s i x  t o  e i g h t  hours. 

Okay. How many mi l l ig rams? 

1 A .  

2 61. 

3 

4 A .  

5 Q .  

6 A. 

7 Q .  

8 

9 

10 

11 

12 

13 

14 A. 

15 Q, 

16 

17 

18 A .  

19 Q .  

20 

21 A, 

22 Q. 

23 A .  

24 Q. 

25 

30 
I be l i eve  i t  was 50 mi l l ig rams.  

A l l  r i g h t .  

a day. I t h i n k  they were 25 m i l l i g rams  a piece? 

Twenty- f ive mi l l ig rams,  yes. 

So a p a t i e n t  cou ld  take up t o  s i x  p i l l s  a day? 

Yes, s i r .  

I ' m  going t o  show you what's been marked as 

P l a i n t i f f ' s  E x h i b i t  No. 8, which i s  the 

pharmaceutical records i n  t h i s  case, and f e e l  f r e e  

t o  look a t  i t .  I t  ind ica tes  t ha t  D r .  L ipp i t t  had 

given M r .  R u t t i g  300 p r e s c r i p t i o n  Duract p i l l s ,  

which i f  my math i s  cor rec t  t o t a l s  out t o  

approximately 50 days of Duract? 

Yes, I see t h a t .  

Okay. I n  your review o f  t h i s  case, was D r .  L ippi t t  

p resc r i b i ng  t h a t  drug f o r  pa in  or  f o r  

an t i - in f lammatory  purposes o r  both? 

Both. 

Do you know how many Duract samples D r .  L i p p i t t  gave 

t o  M r .  Ru t t i g?  

No, I don ' t  know. 

Are you aware t ha t  he d i d  g ive  samples t o  him? 
Yes. That 's  a very  standard procedure. 

Okay. 

a p a t i e n t  f o r  any k i n d  o f  drugs? 

So a p a t i e n t  could take up t o  s i x  p i l l s  

Do you keep t r ack  o f  the samples you g i ve  t o  
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31 . MS. CARULAS: Just note my ob jec t ion .  

Go ahead. 

We w i l l  o f t e n  no te  t h a t  i n  our charts,  yes. 

(BY MR. CZACK) Why? 

Well, j u s t  t o  t r y  t o  keep t r ack  o f  what medications 

were g iven t o  a p a t i e n t .  I have t o  admit, though, 

t ha t  we're - -  Sometimes we do i t  and sometimes we 

don ' t .  I t ' s  such a common t h i n g  t ha t  we do. 

Are there  c e r t a i n  drugs tha t  you t r y  t o  be more 

concerned about documenting t ha t  you gave samples 

out as opposed t o  other drugs? 

No, no t  r e a l l y  because most ly  the on ly  drugs we deal  

w i th  are an t i - i n f l ammato r i es  or  those t h a t  are very 

s i m i l a r  t o  an t i - in f lammator ies .  

And d i d  D r .  L i p p i t t  note anywhere i n  h i s  char t  how 

much or  how many samples o f  Duract he gave t o  Mr. 

R u t t i g  t h a t  you saw? 

I don ' t  know the answer t o  t h a t .  I ' m  no t  sure I 

reviewed the char t  c lose  enough t o  note i f  t ha t  was 

documented. 

When you gave your pa t i en t s  Duract, d i d  you note i n  

the cha t t  how much you gave t o  them? 

Not always. 

You would t r y  t o  sometimes? 

Yes, s i r .  
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Now, we've t a l k e d  about the  f a c t  t ha t  you have 

prescr ibed obv ious ly  Duract, which i s  an 

an t i - in f lammatory  - -  was an an t i - in f lammatory .  I 

presume you've prescr ibed other an t i - in f lammator ies ,  

too, i n  your p rac t i ce?  

Yes. 

You've prescr ibed muscle re laxers?  

Occasional ly .  

You p resc r i be  p a i n  medications? 

Yes. 

What other an t i - i n f l ammato r i es  do you, and Le t ' s  go 

back maybe th ree  years, use i n  your p rac t i ce?  

Some of  the  more commonly used ones are Naprosyn. 

Cu r ren t l y  i t ' s  Viox, Celebrex. A t  one t ime or  

another I probably used most a l l  o f  them, but  those 

are some o f  the  most common ones. 

Have you used Lodine? 

Yes, s i r .  

Re l a  f en? 

Yes, s i r .  

Those are both an t i - in f lammator ies?  

Yes, they are. 

When you have a p a t i e n t  s i t t i n g  i n  f r o n t  o f  you, 

Doctor, complaining o f  a knee or  a shoulder problem, 

t e l l  me the thought process t ha t  you go through as 
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33 
an or thopedic surgeon i n  deciding, No. 1, whether you 

want t o  p rescr ibe  a drug f o r  t h a t  p a t i e n t ,  and No. 2, 

what drug t o  p resc r ibe .  

Based on t h e i r  complaints o f  p a i n  and t h e  

i n t e r f e r e n c e  w i t h  e i t h e r  d a i l y  a c t i v i t i e s  o r  work, 

i f  they 've had d i f f i c u l t y  w i t h  s leep  o r  any 

d i s r u p t i o n  o f  normal daiLy funct ions,  then t o  me 

t h a t  would be an i n d i c a t i o n  t o  consider  an 

an t i - i n f lammatory .  

Do r i s k s  t h a t  a r e  associated w i t h  any p a r t i c u l a r  

medicat ion you were going t o  p rescr ibe  versus t h e  

b e n e f i t s  o f  t h a t  medicat ion come i n t o  t h i s  d e c i s i o n  

of  yours whether o r  no t  t o  p rescr ibe  and what t o  

prescr ibe? 

Main ly  i n  the  c lass  o f  an t i - in f lammator ies  the  r i s k s  

a re  b a s i c a l l y  t h e  same. So when I prescr ibe  an 

an t i - in f lammatory  w i t h i n  t h a t  category, G I  upset 

seems t o  be t h e  most common. And sometimes I ' L l  

look a t  the  ones t h a t  a re  thought t o  be Less L i k e l y  

t o  cause G I  upset. So t o  answer your question, yes, 

i n  some instances t h a t ' s  considered. 

So you look a t  of tent imes which ones a r e  less l i k e l y  

t o  cause G I  upset? 

Yes, s i r .  

Which ones a r e  those? 

34 
Celebrex and Viox are the  cur ren t  ones. P r i o r  t o  

t h a t  there were some coated an t i - in f lammator ies ,  

some extended re lease- type o f  a n t i - i n f l a m a t o r i e s .  

Naprosyn has an extended re lease vers ion  o f  i t .  

Lodine does, a lso.  

So the r i s k s  o r  problems w i t h  t h e  medicat ion versus 

the  b e n e f i t  i t ' s  going t o  g i v e  t h e  p a t i e n t  i s  

something you t h i n k  about p r i o r  t o  p resc r ib ing?  

Yes, s i r .  

Now, would you agree t h a t  NSAIDs a re  probably the  

most common drug t h a t  you p rescr ibe  i n  your 

p r a c t i c e ?  

Yes. 

Can NSAIDs be used on a Long-term basis? 

Yes. 

Can they s a f e l y  be used on a long- term basis? 

Yes. 

Can a l l  NSAIDs be used on a long-term basis? 

Yes. 

Was t h a t  - -  
Well, I t h i n k  maybe t h e  one except ion t o  t h a t  i s  

Toradol. 

Okay, T e l l  me about tha t ,  Doctor. Why i s  Toradol 

d i f f e r e n t  than the  o ther  ones you've mentioned? 

I ' m  not  sure o f  the  pharmacology behind i t  a l l ,  bu t  
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as I recak l  i t ' s  p r e t t y  c l e a r i y  descr ibed t h a t  i t  

should o n l y  be used f o r  a shor t - te rm bas is  o r  

l i m i t e d  basis .  I b e l i e v e  i t ' s  f i v e  days o r  

something. I d o n ' t  use i t ,  so I ' m  no t  r e a l  f a m i l i a r  

w i t h  i t .  

Okay. Where i s  i t  descr ibed t h a t  i t  should be o n l y  

used f o r  f i v e  o r  e i g h t  days o r  shor t - term? 

I r e c a l l  a c t u a l l y  lea rn ing  t h a t  from our - -  from 

some of our anesthesia doctors where I sometimes i n  

surgery w i l l  d iscuss medications w i t h  them. I d o n ' t  

r e c a l l  e x a c t l y  where I learned t h a t .  Perhaps i t  was 

from the drug r e p  t h a t  represents t h a t  medication. 

What was t h e  d i f f e r e n c e  o r  what i s  the  d i f f e r e n c e  

w i t h  Toradol? Why i s  i t  recommended t h a t  i t  not  be 

used long- term versus Naprosyn, Lodine, Viox, 

Celebrex? 

MS. CARULAS: I f  you know. 

Yeah. I d o n ' t  know. 

(BY MR. CZACK) 

hepa t i c  e f f e c t s  ;? the  drug? 

I s  i t  because o f  t h e  p o t e n t i a l  

MS. CARULAS: Object ion.  

I ' m  not  sure. 

(BY MR. CZACK) Any o t h e r  NSAIDs t h a t  a re  on the  

market today t h a t  a re  recommended t o  be used o n l y  

shor t - term? 
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Not t h a t  I r e c a l l .  

Okay. What about Duract when t h a t  was on the  

market, what was the  recommendation ?or  that ,  

Doctor? 

The way Duract was presented t o  me and the  way I 

used i t  was t h a t  i t  was t o  be used s i m i l a r  t o  

an t i - in f lammator ies .  

me the  i m p l i c a t i o n  from i t s  s i m i i a r i t y  t o  

an t i - in f lammator ies  l e d  me t o  b e l i e v e  and t o  use i t  

l i k e  an an t i - i n f lammatory .  

Was i t ,  i n  f a c t ,  an an t i - in f lammatory?  

I b e l i e v e  i t  was. 

Okay. And I want t o  t a l k  about Duract i n  a few 

minutes here, b u t  i f  you have a p a t i e n t  on an 

an t i - in f lammatory  too  long, can they develop a L i v e r  

p r  ob I em? 

And when i t  was presented t o  

MS. CARULAS: I ' m  going t o  ob jec t .  

(BY MR.  CZACK) Go ahead. 

Yes, t h a t  has happened. 

A l l  r i g h t .  As an or thopedic when you p rescr ibe  

somebody Naprosyn o r  Lodine, do you t h i n k  of the  

l i v e r  e f f e c t  on the  p a t i e n t  when you f i r s t  begin 

p r e s c r i b i n g  i t ?  

Yeah. 

mind. I t h i n k  about t h a t ,  yes. 

The s i d e  e f f e c t s  a re  always i n  the  back of my 
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37 
All right. At what point in giving a patient an 
anti-inflammatory do the side effects of liver 
damage or hepatic effect come into the front of your 
mind or become a concern? 
when that becomes a concern? 
Well, it's always a concern, but it doesn't change 
through my management of the patient. 
All right. If you give a patient Naprosyn or Lodine 
for a month, do you have liver enzymes done, liver 
studies done? 
I don't do that in my practice. 
You don't prescribe for that long or you don't have 
liver studies done? 
I don't have liver studies done. 
At any time during your practice as an orthopedic 
surgeon have you ever ordered Liver studies for a 
patient that you have on an anti-inflamatory? 
No, sir. 
What's the longest you've had a patient on an 
anti-inflammatory drug? 
As a general rule if I prescribe an 
anti-inflammatory ionger than six months, I try to 
have them wean off of it after six months. I don't 
recall exactly the longest I've had a patient on it. 
Okay. But you've never had a patient go in for 

Is there a point in time 
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3a 
liver testing at any time even when you've had them 
on anti-inflammatories for over six months? 
No. The general policy that I follow is that I will 
send a report back to the referring physician or the 
patient's family physician and in there, you know, I 
let them know that I prescribed an 
anti-inflammatory. A lot of them come to me already 
on anti-inflammatories and it's kind of an unwritten 
policy in this area that the primary care physicians 
will decide if they want to monitor liver functions 
or any other blood tests. 
All right. So with your patients, you're leaving it 
up to their family doctor whether or not they want 
to do that if you have them on an NSAIO? 
That's correct. 
What if the patient comes to you without a family 
doctor? 
That happens and I do everything in my power to get 
them hooked up with a family doctor and we're 
usually successful with that. 
Okay. And again, you always rely on the family 
doctor to do that? 
That's correct. 
If he feels it's necessary? 
Yes, sir. 

KSO 0 6 64 MIZANIN REPORTINC 

1 Q.  

2 
3 A. 
4 
5 61. 

6 A. 
7 
a 
9 Q.  

10 

11 
12 
13 
14 A. 
15 Q .  

16 
17 A. 
l a  Q. 
19 

20 
21 
22 A. 
23 Q.  

24 A. 
25 Q .  

39 
And you say it's an unwritten rule. What do you 
mean by that? 
Well, when I was in training I learned that that was 
the way that orthopedic surgeons do that and - -  
Okay. You learned that orthopedic surgeons do what? 
As far as letting the primary care physicians decide 
what blood work needs to be done on patients on 
different medications. 
Okay. And in order for that primary care physician 
or family doctor, whatever you want to call them, to 
make that decision whether or not to have the liver 
studies done, they need to know from you that the 
patient is on that drug, correct? 
Either from myself or from the patient. 
Or from the patient. How long have you been an 
orthopedic surgeon now, Doctor, practicing? 
Approximately ten years. 
And over those ten years, I take it there have been 
new drugs that have come out on the market that have 
been presented toryou and would be beneficial to 
your practice and to your patients? 
That's correct. 
Viox, Celebrex, Duract, things like that? 
That's correct. 
Tell me what your approach is in evaluating and 
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deciding, No. 1 ,  whether you want to use that drug 
and, No. 2 ,  educating yourself about that drug 
before you use it. Tell me what Dr. BLanda does. 
My initial decision is if I feel that the new drtig 
has a rote in my practice, and if 1 see that it's 
different than what I currently use, because I try 
to keep the different medications limited for what I 
use. So I Look at a new drug and I say to myself 
does it offer me something that my current group of 
medication that I use - -  does it offer me something 
different or better either in the way it works or 
its cost or ease of use for patients. 
Okay. 
that fills a niche maybe that you don't already have 
with the drugs you're using or maybe is more readily 
- -  easily taken by the patient, you make that 
decision that you want to use it in your medicinal 
arsenal. And I take it then you do something to 
learn about the drug before you begin to use it? 
Right. To learn about new medications, I rely 
heavily on the information that drug reps tell me 
and present to me. 
that once a drug is out on the market it has 
received the approval of our FDA and to me that 
means that it's a safe enough drug to be on our 

So you first try to see if it's something 

Plus I rely heavily on the fact 
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41 
market. 

Okay. So obv ious ly  you want t o  make sure i t ' s  got  

FDA approval and then you r e l y ,  you say, h e a v i l y  on 

the  drug rep, i s  t h a t  co r rec t?  

Tha t ' s  co r rec t .  

And when you say you r e l y  h e a v i l y  on the  drug 

rep, a r e  you t a l k i n g  about the  drug r e p  educating 

you about t h a t  drug? 

That 's  co r rec t .  

And do you r e l y  h e a v i l y  on t h a t  drug rep  t e l l i n g  you 

about the  b e n e f i t s  o f  t h a t  drug? 

Yes. 

Do you r e l y  h e a v i l y  on t h a t  drug r e p  t o  t e l l  you 

about the  r i s k s  and con t ra ind ica t ions  associated 

w i t h  t h a t  drug? 

Yes. 

Youlve obv ious ly  d e a l t  w i t h  drug reps i n  the past ,  

Doctor? 

Yes. 

Drug reps a re  p a i d  by the  manufacturers t h a t  make 

the  drugs, a re  they no t?  

Tha t ' s  c o r r e c t .  

And 1 take i t  y o u ' r e  aware t h a t  drug reps rece ive  a 

commission f o r  how much medication they s e l l ?  

Yes. 
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42 
Theyl re b a s i c a l l y  sa les  people, a r e n ' t  they? 

Well, I ' v e  always perceived them as h i g h l y  t r a i n e d  

sales people. 

Okay. 

about the  drug? 

Hopefu l l y  both. 

A l l  r i g h t .  Hopefu l l y  f o r  themselves both. They ' re 

not  physic ians o r  pharmacologists, a re  they? 

No. 

I n  f a c t ,  they probably don ' t  even have a medical 

background. You're aware o f  tha t ,  co r rec t?  Other 

than lea rn ing  about the  drug, co r rec t?  

Correct .  

Is the re  anyth ing e l s e  you r e l y  upon when y o u ' r e  

making your d e c i s i o n  o r  ra ther  when you are 

educating yourse l f  about the s a f e t y  o f  the drug 

be fo re  you g i v e  i t  t o  a p a t i e n t ?  Do you Look a t  

anyth ing e l s e  o r  l i s t e n  t o  anyth ing e lse? 

I u s u a l l y  w i l l  look a t  t h e i r  package i n s e r t .  

The package i n s e r t  t h a t  comes w i t h  the  medication? 

Tha t ' s  co r rec t .  

When a new drug comes on the market, Doctor, do you 

have a p o l i c y  o r  p r o t o c o l  t o  wa i t  un t i l  the d r u g ' s  

on the  market f o r  a c e r t a i n  p e r i o d  o f  t ime and see 

how o ther  physic ians a re  us ing i t  and what k i n d  o f  

H igh ly  t r a i n e d  about sa les o r  h i g h l y  t r a i n e d  
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43  
r e s u l t s  t h e i r  p a t i e n t s  a r e  ge t t ing ,  o r  some y o u ' l l  

use r i g h t  away and o ther  ones you won't? 

MS. CARULAS: Just  no te  my o b j e c t i o n .  

Go ahead. 

I f  I f e e l  t h a t  i t  o f f e r s  me something unique f o r  my 

pa t ien ts ,  then I'll - -  I ' v e  used them soon a f t e r  

they 've  been on t h e  market. 

a f t e r  they 've  been on the  market. 

(BY  MR. CZACK) Again wi thout  g e t t i n g  i n t o  a more 

d e t a i l e d  d iscussion,  d i d  you use Duract immediately 

when i t  came on the  market? 

Yes, I d i d .  

What i s  your p r a c t i c e  w i t h  regard t o  meeting drug 

reps a t  your group back i n  1997? 
I would rece ive  in fo rmat ion  from u s u a l l y  my 

secre ta ry  saying t h a t  a drug rep  c a l l e d  and wanted 

t o  t a l k  t o  me about a drug. A t  t h a t  t ime I would 

decide i f  i t  i s  a medicat ion t h a t  I might use i n  my 

prac t i ce .  

up a t ime when I Eoutd  meet w i t h  a drug rep. 

And would you s e t  up a formal meeting i n  your o f f i c e  

t o  s i t  down and t a l k  w i t h  them about the  drug? 

I n  most cases u s u a l l y  t h e  i n i t i a l  meeting we would 

have a t ime j u s t  so i t  was not  going t o  i n t e r f e r e  

w i th  the  p a t i e n t  o f f i c e  hours or  they wouldn ' t  show 

I ' v e  used drugs soon 

And i f  i t  was, then I would u s u a l l y  set 

1 
2 
3 Q .  

4 
5 
6 

7 
a A .  

9 
10 
11 
12 Q. 

13 
14 
15 
16 A. 

17 
l a  Q. 
19 
20 
21 A. 

22 Q. 

23 
24 A. 

25 P.  

44 
up when I was i n  surgery, so u s u a l l y  the  i n i t i a l  

meeting we d i d  have a t ime se t  up. 

So you t o l d  me you r e l y  h e a v i l y  on the  drug 

reps, you would read t h e  package i n s e r t .  

e l se  you would r e l y  upon? 

promotional l i t e r a t u r e  t h a t  the  drug rep  would leave 

w i th  you concerning a p a r t i c u l a r  drug? 

I u s u a l l y  look a t  t h a t .  

may leave an a r t i c l e  o r  they may show you p a r t s  o f  

an a r t i c l e .  So, yes, I sometimes r e l y  on tha t ,  

also. 

Would you r e i y  upon as a general b a s i s  L is ten ing  t o  

other  phys ic ians  t e l l  you about a drug and how 

t h e y ' r e  us ing  i t  and what r e s u l t s  t h e y ' r e  g e t t i n g  

before you would use a drug? 

Yes. A t  t imes I ' v e  a l s o  come t o  use drugs based on 

what I ' v e  heard other  physic ians say, yes, s i r .  

Have you ever at tended any meetings put  on by drug 

manufacturers or  drug representat ives ou ts ide  your 

o f f i c e ?  

No. 
Have you ever taken any vacat ions o r  attended any 

seminars t h a t  these people pu t  on? 

No. 
How, i f  a t  a l l ,  do t h e  jou rna ls  and p e r i o d i c a l s  you 

Anything 

Would you r e l y  upon t h e  

And i n  some instances t h e y  
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45 
t o l d  me about e a r l i e r  come i n t o  p l a y  when you ' re  

dec id ing  whether o r  not  t o  p rescr ibe  a drug t o  a 

p a t i e n t ?  

That comes i n t o  p lay,  a lso.  Frequent ly  the re  i s  

advert isements i n  there  t h a t  i n  some instances 

t h a t ' s  k i n d  o f  t h e  f i r s t  t ime I might lea rn  o f  a new 

drug. 

Okay. And i f  a new drug i s  adver t i sed  i n  a journal ,  

y o u ' l l  pay a t t e n t i o n  t o  i t  i f  you t h i n k  i t ' s  

something t h a t  cou ld  be used i n  your p rac t i ce?  

That 's  co r rec t .  

You mentioned e a r l i e r  package i n s e r t .  What i s  a 

package i n s e r t  and what i s  i t s  purpose? 

A package i n s e r t  i s  a w r i t t e n  d e s c r i p t i o n  descr ib ing  

the  i n d i c a t i o n s  and recommended usage, p o t e n t i a l  

s i d e  e f f e c t s ,  and con t ra ind ica t ions  o f  t h e  

medication. 

And t h a t ' s  prepared by t h e  manufacturer? 

I b e l i e v e  i t  i s ,  bu t  I ' v e  always assumed t h a t  i t ' s  

a l s o  under some FDA guidel ines.  

Okay. I t ' s  s o r t  o f  a j o i n t  e f f o r t  between the  two 

o f  them? 

Tha t ' s  been my impression. 

Okay. And i s  the  purpose o f  t h e  package i n s e r t  f o r  

you the  phys ic ian  o r  f o r  the  p a t i e n t s  who's g e t t i n g  
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46 
the  drug? 

For both. 

Do you expect your p a t i e n t s  t o  read and understand 

those package i n s e r t s ?  

I always recommend t h a t  they look a t  i t .  I t h i n k  

i t ' s  w r i t t e n  i n  a format t h a t  they can probably 

understand most o f  i t .  

Okay. 

the re  w i l l  be i n s t r u c t i o n s  w i t h  i t , a package 

i n s e r t ,  and you should read those - -  
Yes. 

- -  the  f i r s t  t ime you take i t ?  

Yes. 

When you have a new drug t h a t  comes out on the  

market l i k e  Viox, Celebrex i n  the  Last couple o f  

years, do you take the  t ime t o  s i t  down and read the  

e n t i r e  package i n s e r t  before you p rescr ibe  i t ?  

No. 

Why no t?  

Well ,  t h e y ' r e  q u i t e  lengthy. And b a s i c a l l y  a l o t  o f  

them say the same t h i n g  as f a r  as p o t e n t i a l  s i d e  

e f f e c t s .  

And what do you mean by t h a t ?  

Well ,  a l o t  o f  them - -  Ant i - in fLamnator ies i n  

general have a l o t  o f  the  same s i d e  e f f e c t s  t h a t  can 

So you suggest t o  a l l  your p a t i e n t s  t h a t  
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47 
occur. 

Such as? 

GI upset. 

an t i - in f lammatory  might p o s s i b l y  cause i t .  

Dizziness, Lightheadedness, o r  on the  other  extreme 

o f  the  spectrum kidney problems or  l i v e r  problems. 

Okay. 

an t i - in f lammatory  package i n s e r t s ?  

Yes. 

When a new drug - -  I j u s t  asked you about new drugs 

t h a t  come ou t .  When a new drug does comes out, you 

d o n ' t  read the  whole package i n s e r t .  Are there  

c e r t a i n  por t ions ,  though, t h a t  you as a p r a c t i c i n g  

or thopedic surgeon make sure you do read and 

understand? 

Right .  I'll glance down t o  i t  and - -  You know, one 

o f  t h e  most important th ings  t o  me i s  

con t ra ind ica t ions ,  so I - -  you know, I make a p o i n t  

o f  l ook ing  a t  t h a t .  

Any o ther  s e c t i o t k  t h a t  you t h i n k  a r e  important t o  

read and understand? 

Well, I always want t o  understand t h e  dosage and the  

recommended dosage. 

And I t h i n k  t h a t ' s  the  s e c t i o n  c a l l e d  i n d i c a t i o n s  

and usage? 

P r e t t y  much - -  I mean you name i t  and an 

And you've read about a l l  those th ings  i n  
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48 
Yes. 

What about warnings, i s  t h a t  an important s e c t i o n  t o  

read and understand as a physic ian? 

Well, i f  the re  are some h i g h l i g h t e d  warnings i t  

c e r t a i n l y  would be, yes. 

What do you mean by h i g h l i g h t e d  warnings, Doctor, 

b o l d  l e t t e r s ?  

Bold l e t t e r s .  

Cap i ta l  l e t t e r s ?  

Yes. 

Are c o n t r a i n d i c a t i o n s  h i g h l i g h t e d  i n  bold? 

Usua l l y  t h e  word c o n t r a i n d i c a t i o n  i s  h i g h l i g h t e d  i n  

bold.  

Okay. 

bo l d? 

Yes. 

So i s  i t  f a i r  t o  s t a t e  t h a t  before you begin 

p r e s c r i b i n g  a drug f o r  a p a t i e n t ,  y o u ' r e  going t o  

read t h e  warning s e c t i o n  i f  the re  i s  a warning 

sec t ion  i n  there? 

Yes. 

Is i t  important  t h a t  you understand and comprehend 

what t h a t  warning o r  what t h a t  c o n t r a i n d i c a t i o n  

sec t ion  i s  t e l l i n g  you be fo re  you p rescr ibe  a drug? 

I t h i n k  i t ' s  important. 

U s u a l l y  the  word warning i s  h i g h l i g h t e d  i n  

And there  again I myself 
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49 
r e l y  a l o t  on what the drug rep b r i ngs  t o  my 

a t t e n t i o n  and t e l l s  me about i t .  

Okay. But you make sure you l i s t e n  t o  the drug 

rep  and you look a t  the  i n s e r t  be fore  you begin 

p resc r i b i ng  a drug? 

I do. 

I f  t h e  package i n s e r t  i s  unclear or  vague, would you 

prescr ibe  a drug f o r  a pa t i en t?  I f  i t ' s  unclear o r  

vague as t o  the i nd i ca t i on ,  usage, dosage, du ra t i on  

o r  as t o  the warnings associated w i t h  t ha t  drug, i f  

i t ' s  no t  c l ea r  t o  you, would you prescr ibe  t h a t  t o  a 

pa t i en t ,  Doctor? 

MS. CARULAS: Just no te  my ob jec t ion ,  

but  go ahead. 

I ' m  not  sure I ' v e  ever had tha t  happen. And there  

again t h a t ' s  when I t h i n k  I would r e l y  on what I ' m  

t o l d  by the drug rep.  

(BY M R .  CZACK) Okay. L e t ' s  assume i t  does happen 

tha t  one i s  no t  c l ea r  - -  package i n s e r t  i s  not  

c l ea r .  

i t ' s  a new drug. What would you do i n  t ha t  

circumstance? 

I would probably ask the  d h g  rep  f o r  an explanat ion 

o f  t ha t .  

A l l  r i g h t .  And i f  what the drug rep  t e l l s  you i s  

And you have now prescr ibed t h i s  drug or  
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50 
d i f f e r e n t  than what you ' r e  reading the  package 

i n s e r t  t o  say, what would you do? Would you 

prescr ibe  t h a t  drug o r  what other a c t i o n  would you 

take? 

I would probably - -  Once again t h i s  i s  a l l  an 

assumption. I havenl t  been i n  t h i s  s i t u a t i o n .  

I understand. 

I would probably r e l y  on what verbal ,  you know, 

explanat ion t he  drug rep  would g i ve  me. 

A l l  r i g h t .  So you would pu t  more weight on what the 

drug rep says versus what you understand as a 

phys ic ian  the package i n s e r t  t o  say? 

Well, I t h i n k  t h a t ' s  d i f f e r e n t  than what you asked 

me before because, you know, I'm not  - -  Your 

assumption was I didn't q u i t e  understand what the  

package i n s e r t  said.  

Okay. 

i n s e r t  sa id  and you want t o  p rescr ibe  a drug, then 

you ' r e  going t o  l i s t e n  t o  what the  drug rep says as 

t o  c l a r i f y  what was unclear? 

Yes. O r  a t  l eas t  l e t  them t r y  t o  lead me t o  w r i t t e n  

a r t i c l e s  or  something e l se  t ha t  I cou ld  f ac to r  in. 

Are you u s u a l l y  provided w i t h  a number by the drug 

reps t o  c a t l  the  manufacturer a l so  i f  you ' re  unclear 

as t o  c e r t a i n  issues? 

And i f  you don ' t  understand what the package 
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51 
I ' m  no t  sure. I would assume i t  would be easy t o  

get the  manufacturer 's  phone number. I don ' t  know 

tha t  they have s p e c i f i c a l l y  provided me w i t h  

numbers. 

A l l  r i g h t .  As you s i t  here today how i s  Duract 

marketed t o  D r .  L i p p i t t  i n  h i s  group, i f  you know? 

I don ' t  know. 

You have no idea? 

Well, I - -  
And again - -  L e t  me s top  you. 

c l ea r  quest ion.  Based on your review o f  the 

mater ia ls  i n  t h i s  case, do you know how Duract was 

marketed and promoted t o  D r .  L i p p i t t  i n  h i s  group? 

I know t h a t  drug reps were - -  came t o  t h e i r  group 

and provided samples. I assume they d i d  p r e t t y  much 

what they do f o r  me i n  my p rac t i ce ,  too .  

Who were the drug reps t h a t  went t o  see Dr. L i p p i t t  

i n  h i s  group? 

I know one o f  them was the  same drug- rep  t h a t  came 

t o  my group and h&r name was Lynn Renz. 

A L L  r i g h t .  

I be l i eve  t he re  was a second drug rep, and I d o n ' t  

r e c a l l  h i s  name, t h a t  went t o  t h e i r  group. 

You never saw him? 

I don ' t  t h i n k  I d i d .  

That wasn't r e a l l y  a 
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52 
A l l  r i g h t .  

group? 

I be l i eve  I saw tha t  i n  reviewing one o f  t h e  

deposi t ions.  

Okay. 

o f  the o ther  depos i t ions  and maybe some of  the 

phys ic ian  ass i s tan t s?  

That 's  co r rec t .  

I n  reading those deposi t ions,  do you r e c a l l  what 

they sa id  the  reps d i d  i n  terms o f  promoting Duract? 

What they t o l d  them about Duract? 

No, I don ' t  r e c a l l .  

Lynn Renz came t o  see you about Duract? 

That 's  co r rec t .  

When she f i r s t  came t o  see you, d i d  she provide you 

w i th  a copy o f  the package i n s e r t  concerning t h a t  

drug? 

The package i n s e r t s  a re  i n  the samples t h a t  they 

leave . 
P r i o r  t o  her f i r s t  ever coming t o  see you about t h a t  

drug, d i d  you ever know her from before  f rom o ther  

drugs t h a t  she was marketing? 

No. 
A l l  r i g h t .  So when Lynn Renz appeared and was 

promoting the  drug Duract, t ha t  was the f i r s t  t ime 

How do you know Lynn Renz went t o  t h e i r  

And you t o l d  me you read D r .  Smith's and one 
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53 
you ever met her? 

I b e l i e v e  i t  was, yes. 

A l l  r i g h t .  I ' m  going t o  show you what's been marked 

as P l a i n t i f f ' s  E x h i b i t  3, Doctor. I t ' s  a Duract 

package i n s e r t .  I t ' s  l a r g e  so t h a t  I can read i t .  

I t ' s  a f r o n t  and back copy. 

MS. CARULAS: I t ' s  blown up? 

MR.  CZACK: I t ' s  blown up, yes. 

(BY MR. CZACK) You've seen a copy o r  an o r i g i n a l  o f  

t h a t  document p r i o r  t o  the  depos i t ion  here today? 

Yes. 

A l l  r i g h t .  Do you r e c a l l  the  f i r s t  t ime you ever 

saw a package i n s e r t  f o r  Duract, Doctor? 

I d o n ' t  r e c a l l .  

A l l  r i g h t .  Would i t  have been a t  some p o i n t  p r i o r  

t o  your p r e s c r i b i n g  t h a t  medicat ion t o  any o f  your 

p a t  i ent s? 

I t  was probably a t  the  t ime I s t a r t e d  us ing  i t ,  yes. 

And i n  your review o f  t h i s  case, when d i d  Duract 

come on the market? 

I b e l i e v e  i t  was i n  the f a l l  o f  1997, summer o r  f a l l  

o f  1997. 
And Duract was an an t i - in f lammatory  drug? 

I t  was presented t o  me as an an t i - in f lammatory  and a 

type  o f  analgesic p a i n  medication. 
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54 
Okay. T e l l  me about the  dosage and the  d u r a t i o n  o f  

usage f o r  Duract. How was i t  t o  be used? 

Twenty- f ive m i l l i g r a m s  every s i x  t o  e i g h t  hours. 

And f o r  how long a p e r i o d  of t ime was Duract t o  be 

used f o r ?  

When i t  was presented t o  me the  p resen ta t ion  t o  me 

as f a r  as how long i t  was used l e d  me t o  use a t  my 

p r a c t i c e  i n  some instances f o r  an extended p e r i o d  o f  

t ime.  I t  was thought as an an t i - in f lammatory  and i t  

cou ld  be used the  same way as an ant i - in f lammatory.  

When you say thought t o  me o r  presented t o  me, a re  

you t a l k i n g  about Lynn Renz? 

Tha t ' s  co r rec t .  

P r i o r  t o  Lynn Renz ever coming i n  t o  see you, d i d  

you see any l i t e r a t u r e  i n  any o f  your or thopedic 

j o u r n a l s  about the  drug t h a t  i t  was coming on the  

market? 

I d o n ' t  r e c a l l .  

A l l  r i g h t .  D i d  Lynn Renz b r i n g  you some promotional 

m a t e r i a l s  comparing Duract t o  o ther  drugs or  

exp la in ing  some o f  t h e  s tud ies  t h a t  had been done on 

Duract? 

I b e l i e v e  she d id,  yes. 

Okay. What else, i f  anything, d i d  she b r i n g  you a t  

any t ime other  than samples and some o f  the 
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55 
promotional l i t e r a t u r e  concerning Duract? 

I d o n ' t  r e c a l l  exac t l y ,  bu t  f requen t l y  they w i l l  

b r i n g  summaries o f  maybe research a r t i c l e s  or  th ings  

l i ke tha t .  

Do you r e c a l l  her  doing t h a t  i n  t h i s  case? 

I d o n ' t  r e c a l l .  

A l l  r i g h t .  Do you r e c a l l  having, as you descr ibed i t  

e a r l i e r ,  t h e  i n i t i a l  s i t  down conference w i t h  her  t o  

d iscuss the  drug? 

I r e c a l l  t h a t ,  yes. 

And how many t imes t h e r e a f t e r  d i d  you meet w i t h  her  

t o  d iscuss t h e  drug i f  a t  a l l  again? 

Probably on two o r  th ree  a d d i t i o n a l  occasions she 

would b r i n g  more samples in.  And those weren't  

scheduled meetings, but  f r e q u e n t l y  i f  someone b r i n g s  

a sample o f  a medicat ion t o  my p rac t i ce ,  I take a 

l i t t l e  b i t  o f  t ime t o  t a l k  t o  them about the drug. 

Okay. 

would have come i n  would have been a - l e s s  formal 

s i t u a t i o n  where maybe you were out a t  the f r o n t  desk 

and she came i n  w i t h  samples and you spoke t o  her 

f o r  a few minutes there? 

Tha t ' s  co r rec t .  

Do you remember the  s p e c i f i c s  o f  any o f  those 

conversations? 

So t h e  o ther  two o r  th ree  occasions t h a t  she 
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MS. CARULAS: The subsequent ones and 

no t  t h e  i n i t i a l  one? 

MR. CZACK: The subsequent ones and 

n o t  t h e  i n i t i a l  ones. 

I d o n ' t  remember the  s p e c i f i c s  other  than her 

t e l l i n g  me how o ther  phys ic ians  a re  so happy w i t h  i t  

and i t  seems t o  be working very we l l .  

(BY MR.  CZACK) Anything e lse? 

Nothing t h a t  stands out  i n  my mind, no. 

Just t h a t  o ther  phys ic ians  were us ing  i t  and they 

were happy w i t h  t h e  way i t  worked? 

Tha t ' s  c o r r e c t .  

Now, you t o l d  me i n  the  i n i t i a l  meeting t h a t  she 

promoted i t  t o  you as be ing  l i k e  any other  

an t i - i n f la r rmato ry ,  i s  t h a t  co r rec t?  

Yes. 

And she a l s o  promoted i t  t o  you i n  t h a t  i n i t i a l  

meeting t h a t  i t  could be used f o r  an extended p e r i o d  

o f  time? 

That 's  c o r r e c t .  

Anything e l s e  t h a t  you remember i n  t h a t  meeting w i t h  

Lynn Renz i n  terms o f  your d iscussing the  drug 

Duract? 

I d o n ' t  remember s p e c i f i c s ,  but  I r e c a l l  a f t e r  t h a t  

session t h a t ,  you know, I was impressed t h a t  i t  was 
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57 
comparable t o  Percocet i n  i t s  p a i n  r e l i e f  w i thou t  

the  a d d i c t i v e  fea tu res  of  Percocet. I was impressed 

w i t h  the  drug t o  t h e  p o i n t  where I gave samples t o  

my mother who has p a i n  from some or thopedic 

problems. 

The p a i n  r e l i e v i n g  q u a l i t i e s  comparable t o  Percocet, 

i s  t h a t  something she t o l d  you i n  t h a t  meeting? 

I b e l i e v e  so. 

Okay. And again, I want t o  go back t o  my quest ion.  

Is the re  anything e l s e  you remember about t h a t  

i n i t i a l  meeting t h a t  you had w i t h  Lynn Renz about 

any d iscuss ion  concerning Duract? 

A t  some p o i n t  - -  I d o n ' t  r e c a l l  e x a c t l y  i f  i t  was 

the  f i r s t  meeting o r  one o f  the subsequent meetings, 

but  I r e c a l l  her  saying t o  me t h a t  t h e  r a r e  

compl icat ions t h a t  d i d  occur and t h a t  were descr ibed 

i n  the  package i n s e r t  more f r e q u e n t l y  occurred i n  

o l d e r  people and they were very  minimal compared t o  

other  an t i - in f lammator ies  o r  analgesics. 

What r a r e  compl icat ions t h a t  u s u a l l y  occur i n  o l d e r  

people was she r e f e r r i n g  to? 

I d o n ' t  r e c a l l  any s p e c i f i c s  o f  t h a t .  

A l l  r i g h t .  And i n  t h a t  f i r s t  meeting i s  the re  

anyth ing e l s e  you remember d iscuss ing  w i t h  her  o ther  

than what you've t o l d  me here today? 
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58 
No, s i r .  

Nothing e lse  you remember her  t e l l i n g  you? 

Tha t l s  co r rec t .  

Okay. You d o n ' t  r e c a l l  her t e l l i n g  you t h a t  Duract  

was intended t o  be used on a shor t - te rm basis  

genera l l y  ten  days o r  less? 

I d o n ' t  r e c a l l  t h a t .  

You d o n ' t  r e c a l l  Lynn Renz t e l l i n g  you i n  t h a t  

i n i t i a l  meeting t h a t  i f  you p rescr ibed  i t  f o r  more 

than f o u r  weeks a p a t i e n t ' s  l i v e r  enzymes were 

supposed t o  be tested? 

No, I d o n ' t  r e c a l l  t h a t .  

And you don ' t  r e c a l l  her warning about the p o t e n t i a l  

hepa t i c  e f f e c t s  o f  t h a t  drug i f  used on a long- term 

bas i s? 

No, I don ' t  r e c a l l  t h a t  e i t h e r .  

When she d i d  t e l l  you - -  You used the  phrase cou ld  

be used f o r  an extended per iod  o f  t ime. D i d  you ask 

her t o  expound upon t h a t  about what k i n d  of  t ime 

p e r i o d  y o u ' r e  t a l k i n g  about? 

I don ' t  r e c a l l  t h e  s p e c i f i c s  o f  t h a t ,  but  i n  h e r  

comparison t o  o ther  an t i - in f lammator ies  or  U l t r a m  

was another medicat ion I r e c a l l  he r  comparing i t  to,  

my assumption was t h a t  i t  could be used f o r  an 

extended per iod  o f  t ime j u s t  l i k e  
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59 
an t i - in f lammator ies  were used. 

Do you remember what Miss Renz looked l i k e ?  

I could probably recognize her i f  I saw her. 

When was t h e  l a s t  t ime you saw her, i f  you r e c a l l ?  

Probably i n  1998, '97  around t h e  t ime when t h i s  drug 

was being promoted. 

D i d  you know what her  background was when she came 

i n  t o  s i t  down and t a l k  w i t h  you about Duract? 

No. 

Other than you knew she was a salesperson f o r  t h i s  

company? 

That 's  c o r r e c t .  

D id  you ask her what her  background was? 

I d o n ' t  r e c a l l .  I probably d i d n ' t .  You know, I 

sometimes ask how long have you worked i n  

pharmaceutical sa les.  

And why do you ask t h a t ?  

Just sometimes t o  get  a f e e l  f o r ,  you know, how 

experienced they might be i n  present jng in fo rmat ion  

and being ab le  to 'determine,  you know, what the  

important th ings  a re  t o  t e l l  us. 

Is t h a t  sometimes important? 

1 b e l i e v e  i t  i s ,  yes. 

Why? 

Well, I would hope t h a t  i f  the re  a re  drug reps ou t  
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60 
the re  t h a t  a r e n ' t  t e l l i n g  us the  t r u t h ,  t h a t  they  - -  
prehaps t h e  drug companies would not  l e t  them work 

w i t h  them. 

Okay. And i f  a drug r e p  comes i n  t h a t  you l e a r n  had 

j u s t  been doing t h i s  f o r  a shor t  p e r i o d  o f  time, how 

does t h i s  e f f e c t  your d e c i s i o n  t o  r e l y  upon what 

they t o l d  you? 

MS. CARULAS: Just no te  my ob jec t ion .  

Go head. 

I would s t i l t  r e l y  on what they t o l d  me. 

be more i n c l i n e d  t o  ask more questions. 

( B Y  MR. CZACK)  Okay. 

I ' m  no t  sure t h a t ' s  ever happened t o  me, so i t ' s  a 

hypo the t i ca l .  

Do you remember ask ing Lynn Renz any questions? 

I d o n ' t  r e c a l l .  

You d o n ' t  r e c a l l  whether you d i d  o r  d i d n ' t  or  YOU 

don ' t  r e c a l l  asking her  any questions? 

I d o n ' t  r e c a l l  i f  I d i d  o r  d i d n ' t .  

You d o n ' t  keep any notes o f  t h a t  meeting o r  

anything? 

No, s i r .  

You had no t  p resc r ibed  any o f  t h a t  medication a t  

t h a t  p o i n t  i n  time, had you? 

Probably no t .  

Maybe I ' d  
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So then she l e f t  you samples. 

b e l i e v e  she l e f t  you some promotional mate r ia ls .  

A f t e r  t h a t  you beg in  p r e s c r i b i n g  Duract, I take i t ?  

Tha t ' s  c o r r e c t .  

Do you remember what month t h a t  was i f  i t  went on 

t h e  market i n  J u l y  o f  '97? 
No, I d o n ' t  r e c a l l  exac t l y .  

P r i o r  t o  you w r i t i n g  out t h a t  f i r s t  p r e s c r i p t i o n ,  

d i d  you look a t  P l a i n t i f f ' s  E x h i b i t  No. 3, the  

package i n s e r t ?  

I d o n ' t  r e c a l l  s p e c i f i c a l l y ,  but  my usual procedure 

i s  t o  b r i e f l y  go over i t .  

P r i o r  t o  p r e s c r i b i n g  a medication? 

Tha t ' s  co r rec t .  

And again the s e c t i o n  t h a t  you would want t o  Look a t  

would be the  i n d i c a t i o n  and usage sect ion,  which 

would t a i k  about dosage, the  con t ra ind ica t ions ,  and 

t h e  warnings sec t ion .  

pay a t t e n t i o n  to? 

The main one I pay a t t e n t i o n  t o  i s  

con t ra ind ica t ions .  

And again why i s  t h a t  sec t ion  t h e  one you main ly  pay 

a t t e n t i o n  to ,  Doctor? 

Well, my impression i s  t h a t  t h a t  t o  me impl ies t h a t  

i f  the re  a re  c e r t a i n  people who should not  rece ive  

She l e f t  you - -  you 

Those would be the  ones you 'd  
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62 
the  drug, i t  would be l i s t e d  under con t ra ind ica t ions  

and those would probably be the  p a t i e n t s  I wouldn ' t  

use i t  on then. 

D i d  you look a t  the  c o n t r a i n d i c a t i o n  sec t ion  i n  

Duract before you p rescr ibed  any o f  the medication? 

I probably d id .  

Okay. D i d  you look a t  the  i n d i c a t i o n  and usage 

s e c t i o n  p r i o r  t o  p r e s c r i b i n g  any Duract? 

I d o n ' t  r e c a l t ,  s p e c i f i c a l l y .  I may have. 

A l t  r i g h t .  You probably looked a t  

con t ra ind ica t ions ,  bu t  you may have looked a t  

i n d i c a t i o n  and usage? 

Tha t ' s  co r rec t .  

A l l  r i g h t .  How about the warning sect ion,  d i d  you 

look a t  t h a t  p r i o r  t o  p r e s c r i b i n g  any Duract? 

I probably b r i e f l y  skimmed over i t .  I don ' t  r e c a l l  

exac t l y .  

A l l  r i g h t .  Now, you t h i n k  you may have been g iven  

some promotional mate r ia ls ,  too. I ' m  going t o  show 

you what's been marked as P l a i n t i f f ' s  E x h i b i t  No. 5 

and P l a i n t i f f ' s  E x h i b i t  No. 6, which are - -  These 

a re  c o l o r  laser  copies o f  items we have been 

prov ided p rev ious ly .  

MS. CARULAS: And j u s t  so I ' m  c l e a r  

because t h e r e ' s  been so many d i f f e r e n t  
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63 
m a t e r i a l s  generated a t  d i f f e r e n t  times, 

these were generated from where? 

MR. CZACK: These were i n  our f i l e .  I 

assume they were generated from d iscovery  

i n  t h i s  case. 

MS. CARULAS: You t h i n k  they came from 

Wyeth? 

MR.  CZACK: I b e l i e v e  so. 

MS. CARULAS: As opposed t o  a j o u r n a l  

o r  something? 

MR.  CZACK: I b e l i e v e  so, yes. 

MS. CARULAS: And as f a r  as the 

p a r t i c u l a r  order  t h a t  t h e y ' r e  i n ?  

MR. CZACK: I copied them i n  the order  

i n  which the  l i t t l e  l e a f l e t  o r  brochure 

came i n  i n  terms o f  the order .  I probably 

should have s t a p l e d  them together. T h a t ' s  

a t l  one package o r  one p iece  o f  promot ionai  

l i t e r a t u r e .  

MS.*CARULAS: Okay. Just  f o r  my - -  
I ' v e  never seen t h i s  p a r t i c u l a r  page t h a t  

you have the  s t i c k e r  marked P l a i n t i f f ' s  

E x h i b i t  6 as t h e  f i r s t  sheet o f  paper. 

be t h a t  as i t  may, t h a t ' s  okay. We can 

j u s t  move on. I j u s t  wanted t o  have an 

But 
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64 
idea as t o  where these came from. Go 

ahead. 

( B Y  MR.  CZACK)  You've had a chance t o  look a t  

P l a i n t i f f ' s  E x h i b i t  5 and 6 ,  Doctor? 

Right  now I ' v e  glanced over them, yes, s i r .  

Okay. And those a re  m a t e r i a l s  o f  t h e  type t h a t  t h e  

sales reps would p rov ide  you t o  look a t  i n  terms o f  

f u r t h e r  educat ing you about a p a r t i c u l a r  drug? 

Yes. 

And obv ious ly  they g i v e  you these th ings,  too, t o  

promote t h e  drug t o  t ry  and get you t o  p resc r ibe  i t ,  

cor rec t?  

Yes. 

Okay. 

seeing e i t h e r  o f  these two pieces o f  promotional 

l i t e r a t u r e  a t  any time? 

Not s p e c i f i c  - -  I c o u l d n ' t  s p e c i f i c a l l y  say which 

ones I saw. 

Okay. 

Lynn Renz and p o t e n t i a l l y  leav ing you w i t h  

documentation o r  promot ional  l i t e r a t u r e ,  these a r e  

the  k inds o f  th ings  t h a t  she would leave w i th  you i n  

terms o f  t h a t  drug? 

Yes. 

Okay. 

I d o n ' t  expect t h a t  you r e c a l l  s p e c i f i c a l l y  

But w i t h  r e l a t i o n  t o  our d iscussions about 

I f  Lynn Renz l e f t  those w i t h  you o r  s i m i l a r  
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65 
i tems l i k e  t h a t  w i t h  you when she f i r s t  met w i t h  

you, would you take  the  t ime t o  read those? 
Not always. Frequent ly  what happens i s  they may 

have a b inder  w i t h  these i n  and dur ing  the 

p resen ta t ion  t h e y ' l L  k i n d  o f  review h i g h l i g h t s  from 

t h a t  b inder  and I r e l y  a l o t  on t h e i r  summary. 

So you would go over these th ings  w i t h  them, the  

ones they have i n  t h e i r  own b inder .  

questions, ask the  questions. And then they may 

Leave t h i s  m a t e r i a l  w i t h  you and you may r e f e r  t o  

i t .  You may not  r e f e r  t o  i t .  I t  j u s t  depends on 

each i n d i v i d u a l  case, co r rec t?  

Tha t ' s  co r rec t .  

Okay. Now, l e t ' s  look a t  P l a i n t i f f ' s  E x h i b i t  No. 6, 

Doctor. That 's  the  one r i g h t  there. Page I o f  t h a t  

document - -  Ac tua l l y ,  down near the  middle t h e r e ' s  

an a s t e r i s k  t a l k i n g  about shor t - te rm management o f  

p a i n  i s  genera l l y  less than t e n  days. 

b o l d  l e t t e r s  about the  f i f t h  s e t  o f  l i n e s  down i t  

says, i n d i c a t e d  f o r  t h e  shor t  term management o f  

p a i n  w i t h  the a s t e r i s k .  

I do. 

That in fo rmat ion  was conta ined a l s o  i n  the package 

i n s e r t ,  was i t  not? 

The one t h a t  I j u s t  reviewed, I b e l i e v e  i t  i s  i n  

I f  you had any 

And above i n  

Do you see those? 
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66 
there,  yes, s i r .  

Okay. Now, when Lynn Renz p u l l e d  out  her 

promot ional  brochure and showed you these th ings,  

d i d  you see the  language t h a t  i t  was ind ica ted  f o r  

the  shor t - te rm management of  pain? 

I d o n ' t  r e c a l l ,  s p e c i f i c a l l y .  

A L L  r i g h t .  You may o r  you may no t  have? 

Tha t ' s  co r rec t .  

Do you remember having any d iscuss ion  w i t h  her  about 

s h o r t - t e r m  management o f  pain? 

I d o n ' t  r e c a l l .  

Down a t  the  bottom i t  t a l k s  about l i v e r  enzyme 

e leva t ions  have been repor ted i n  p a t i e n t s  t r e a t e d  

w i t h  Duract. I n  p a t i e n t s  t r e a t e d  longer than f o u r  

weeks p e r i o d i c  mon i to r ing  of  transaminase i s  

recommended. PLease see warnings, hepat ic  e f f e c t s ,  

and p r e s c r i b i n g  in format ion.  Do you see t h a t  

sect ion? 

I see i t .  

A l l  r i g h t .  D i d  you see t h a t  when Lynn Renz was 

showing you the  promotional m a t e r i a l s  when she f i r s t  

met w i t h  you? 

I d o n ' t  r e c a l l  seeing t h a t .  

A l l  r i g h t .  Do you r e c a l l  having any d iscussion w i t h  

her  about tha t?  
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No, I d0nI.t r e c a l l  having any d iscuss ion  about t h a t .  

A l l  r i g h t .  You're aware t h a t  language i s  conta ined 

i n  the  package i n s e r t  t h a t  we Looked a t  i n  

P l a i n t i f f ' s  E x h i b i t  3 under t h e  warnings sect ion,  

co r rec t?  

Yes, s i r ,  I am. 

D i d  you see t h a t  be fo re  p r e s c r i b i n g  t h i s  medicat ion 

t o  any o f  your pa t ien ts?  

I may o r  may no t  have. I d o n ' t  r e c a l l .  However, 

i t ' s  in fo rmat ion  t h a t  i s  on a l o t  o f  the  

an t i - i n f lammator ies  t h a t  I ' L L  use. 

Okay. 

P l a i n t i f f ' s  E x h i b i t s  No. 9, IO, and 11 ,  Doctor. Can 

you i d e n t i f y  those f o r  me? 

These a r e  package i n s e r t s  f o r  severa l  d i f f e r e n t  

medications. 

S p e c i f i c a l l y  Lodine, Relafen, and Naprosyn, 

an t i - in f lammator ies  you've used before, co r rec t?  

That 's  c o r r e c t .  

A l l  r i g h t .  Where'in 9, 10, and 11 o f  those package 

i n s e r t s  do you see Language t h a t  t a l k s  about a b o l d  

warning about hepa t i c  e f f e c t s ?  

The one I ' m  Looking a t  now, which i s  labeled No. 9, 
E x h i b i t  No. 9, I see on Page 2851 hepat ic  e f f e c t s .  

Okay. I n  what s e c t i o n  i s  t h a t  under, Doctor? 

I ' m  going t o  show you what's been marked as 
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Precautions. 

Okay. 

read? 

I may glance a t  i t .  

I n  the  warnings under P L a i n t i f f ' s  E x h i b i t  No. 9 

Lodine, t h e r e ' s  no warnings i n  there  about hepa t i c  

e f f e c t s ,  a r e  there? 

I haven' t  had a chance t o  look a t  i t  a l l ,  but  based 

on your ques t ion  I can assume t h a t  t h e r e  i s  no t .  

1 '11 g i v e  you t h a t  chance i f  you want t o  look a t  i t ,  

Doctor. 

Tha t ' s  okay. 

Okay. And a l s o  i n  i n d i c a t i o n  and usage of  

P l a i n t i f f ' s  E x h i b i t  No. 9 i t  s p e c i f i c a l l y  says t h a t  

Lodine i s  i n d i c a t e d  f o r  long- term use, f o r  

management o f  s igns and symptoms o f  o s t e o a r t h r i t i s  

and rheumatoid a r t h r i t i s .  Tha t ' s  d i f f e r e n t  i n  t h e  

Language o f  Duract where i t  says i t ' s  ind ica ted  f o r  

shor t - te rm management o f  pain, i s  t h a t  co r rec t?  

Yes. 

Anything e l s e  you want t o  comment on i n  E x h i b i t  9? 

No. 

Okay. L e t ' s  look a t  E x h i b i t  IO. Relafen, another 

a n t i - i n f l a m a t o r y  you prescr ibed.  

T h a t ' s  a sec t ion  t h a t  you normal ly  d o n ' t  

MS. CARULAS: Just  f o r  the  record I 
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69 
t h i n k  - -  I mean we cou ld  be here past  t h e  

9:OO deadl ine.  I mean c l e a r l y  the re 's  

other  mentions as you look through t h i s  t o  

hepa t i c  e f f e c t s  and l i v e r  enzymes and so 

f o r t h .  I j u s t  d o n ' t  want t o  say anyth ing 

e l s e  and move on. 

good hour o r  two going through l i n e  by 

l i n e .  

Because we could spend a 

MR.  CZACK: Well, I ' m  going t o  go 

through a couple th ings .  

( B Y  MR.  CZACK) Doctor, t h e r e ' s  no warnings i n  

e i t h e r  the Relafen, No. IO, o r  the  Naprosyn, No. 11, 
as f a r  as hepa t i c  e f f e c t s ,  are there? 

No, I d o n ' t  see any. 

A l l  r i g h t .  And again Relafen and Naprosyn, the 

i n d i c a t i o n s  a r e  f o r  treatment o f  o s t e o a r t h r i t i s  and 

rheumatoid a r t h r i t i s .  

about chronic  usage which i s  d i f f e r e n t  than what t h e  

Duract package i n s e r t  said, co r rec t?  

That 's  co r rec t .  

So i f  you read the package i n s e r t  f o r  Duract p r i o r  

t o  p r e s c r i b i n g  i t ,  you would have known t h a t  a t  

l eas t  the package i n s e r t  s a i d  something d i f f e r e n t  

than what these o ther  th ree  a n t i - i n f l a m a t o r i e s  

which you were comfor table w i t h  us ing  said, co r rec t?  

And they s p e c i f i c a l l y  t a l k  
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70 
Correct .  

A l l  r i g h t .  And i f  you looked a t  t h e  warning s e c t i o n  

o f  Duract, you would have seen t h a t  the re  was a b o l d  

sec t ion  e n t i t l e d  hepa t i c  e f f e c t s  and a l l  o f  the  

in fo rmat ion  under the  warning o f  hepa t i c  e f f e c t s  i s  

i n  b o l d  p r i n t ,  co r rec t?  

Correct .  

And t h a t  warning i n  b o l d  l e t t e r i n g  i s  not  conta ined 

i n  P l a i n t i f f ' s  E x h i b i t  9, 'IO, o r  11, cor rec t?  

Yes. Correct .  

MS. CARULAS: Just f o r  the  record 

t h e r e ' s  a l o t  here i n  b o l d  p r i n t  as f a r  as 

hepa t i c  f u n c t i o n  ,in a l l  o f  these. You're 

t a l k i n g  s p e c i f i c a l l y  under the  labe l  o f  

warnings? 

MR. CZACK: I ' m  t a l k i n g  

s p e c i f i c a l l y  under the s e c t i o n  we 

discussed warnings. 

MS. CARULAS: Okay. 

MR.  CZACK: And I ' m  t a l k i n g  about b o l d  

l e t t e r i n g  as opposed t o  j u s t  the  p l a i n  type 

s e t t e r  p r i n t  t h a t ' s  conta ined a t  the  end o f  

some of those o ther  i n s e r t s .  

(BY MR. CZACK) I ' m  t a l k i n g  about t h e  sec t ion  t h a t  

you s a i d  you pay a t t e n t i o n  to, Doctor. 
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Well, t o  r e i t e r a t e  once again the  main sec t ion  I pay 

a t t e n t i o n  t o  i s  con t ra ind ica t ions .  

Let  me ask you t h i s ,  Duract was FDA approved, 

co r rec t?  

Correct .  

And i f  you t h i n k  t h i s  package i n s e r t  was prepared 

j o i n t l y  by t h e  manufacturer and the  FDA, package 

i n s e r t  i s  something you want t o  look at ,  co r rec t?  

I t ' s  something t h a t  I w i l l  skim over. However, I 

s t i l l  r e l y  h e a v i l y  on what t h e  drug rep  t e l l s  me. 

T e l l  me about your experience w i t h  Duract. 

I used i t  q u i t e  f r e q u e n t l y  s ince  my impression a t  

the  t ime was t h a t  i t  was a combination 

a n t i - i n f l a m a t o r y  and p a i n  r e l i e v e r .  

Okay. 

p r e s c r i p t i o n s  you wrote o f  i t ?  

Approximately 100, but t h a t ' s  a r e a l  guess. 

Okay. 

And can you approximate how many 

For how many d i f f e r e n t  pa t ien ts?  

MS. CARULAS: I f  you have a good idea. 

(BY MR. CZACK) I? you have an approximation. 

MS. CARULAS: Don' t  guess. 

Yeah, I d o n ' t  have a good idea. I t  would have been 

less than t h e  number o f  s c r i p t s  I wrote, but I ' m  n o t  

sure. 

( B Y  MR.  CZACK) How d i d  you use the  drug? For 
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shor t - term, long-term, combination? 

Combination. I f r e q u e n t l y  t r i e d  t o  h e l p  people ge t  

b e t t e r  qu ick ly ,  but  I know i n  some instances I used 

i t  f o r  a longer p e r i o d  o f  t ime than t e n  days. 

What's the  longest p e r i o d  o f  t ime you r e c a l l  us ing  

i t  f o r  w i t h  a p a t i e n t ?  

I d o n ' t  r e c a l t  e x a c t l y  except I know my mother took 

i t  f o r  a t  l e a s t  a couple o f  months. 

Okay. 

language i n  t h e  i n d i c a t i o n s ,  were you not? 

I don ' t  r e c a l l .  

You don ' t  r e c a l l  whether you were o r  you were not? 

Tha t ' s  c o r r e c t .  

A l l  r i g h t .  

used f o r  an extended p e r i o d  o f  time, d i d  you ever 

get a t ime l i m i t  on t h a t  from her? 

what a re  you t a l k i n g  about extended p e r i o d  o f  time? 

I d o n ' t  r e c a l l  s p e c i f i c a l l y  asking her  t h a t  except 

t h a t  my impression was t h a t  i t  cou ld  be used as we 

used a n t i - i n f l a m a t o r i e s  o r  Ul t ram o r  Percocet. I 
r e c a l l  those were the  t h r e e  th ings  she compared i t  

to .  

D i d  you have good r e s u l t s  w i t h  the  drug? 

Yes. I cont inued t o  use i t .  

You know, Doctor, i n  your review o f  t h i s  case were 

And you were aware o f  the  shor t - te rm use 

And when Lynn Renz t o l d  you i t  could be 

D i d  you say, 
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you ab le  t o  come up with any cases o r  any instances 

where Duract was p rescr ibed  f o r  t h e  recommended t e n  

days o r  less and a p a t i e n t  s t i l l  had a l i v e r  

p r  ob l em? 

MS. CARULAS: Well - -  
No. 

MS. CARULAS: Note an ob jec t ion .  I ' v e  

no t  showed him the  Med watch documents 

ye t .  

MR.  CZACK: Okay. Tha t ' s  what I ' m  

ask ing him. I d o n ' t  know what he looked 

a t .  We d o n ' t  have i t  here. 

MS. CARULAS: Right .  

(BY MR.  CZACK) Are you aware o f  any cases where a 

p a t i e n t  was g iven Duract f o r  t e n  days o r  less who 

u l t i m a t e l y  had l i v e r  f a i l u r e ,  l i v e r  t ransp lan t ,  o r  

d i  ed? 

No. 

Are you aware t h a t  t h e r e  were n e a r l y  th ree  m i l l i o n  

Duract p r e s c r i p t i o n s  w r i t t e n  around t h e  world? 

I wasn't aware o f  s p e c i f i c a l l y  t h a t  number. 

You would agree t h a t  Duract was more t o x i c  t o  t h e  

l i v e r  than o ther  NSAIDs, would you not? 

MS. CARULAS: Looking i n  re t rospec t  

now? 
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74 
Right .  I n  re t rospec t  now I understand tha t .  A t  t h e  

t ime I was us ing  i t ,  I wasn't under t h a t  impression. 

( B Y  MR.  CZACK) Do you t h i n k  i f  you looked a t  the  

package i n s e r t  you would have known t h a t  and 

r e a l i z e d  t h a t ?  

MS. CARULAS: Object ion.  

Not necessar i ly ,  no. 

(BY MR. CZACK) Why? 

Well, once again as a general r u l e  we - -  You know, I 

r e a l l y  skim over package i n s e r t s  and once again 

r e l y ,  you know, h e a v i l y  on the  f a c t  t h a t  a drug i s  

FDA approved and I r e l y  a l o t  on what the drug 

rep  t e l l s  me. 

Okay. But as you look a t  today t h i s  package i n s e r t  

i n  P l a i n t i f f ' s  E x h i b i t  No. 3 and, f o r  example, we loc 

a t  P l a i n t i f f ' s  E x h i b i t  9, I O ,  and 11, i f  you took 

the  t ime back i n  1997 and read t h i s  e n t i r e  package 

i n s e r t ,  would you agree t h a t  t h a t  package i n s e r t  

would have made you aware t h a t  Duract  was more t o x i c  

t o  the l i v e r  than the  other  a n t i - i n f l a m a t o r i e s  you 

were p rescr ib ing?  

MS. CARULAS: Object ion.  

(BY MR.  CZACK) Go ahead, Doctor. 

I ' m  not sure I would have i n t e r p r e t e d  i t  tha t  way. 

You' re not sure? 
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Yeah. 

Why? 

Wetl, I guess once again my impression o f  

i n t e r p r e t i n g  s i d e  e f f e c t s  i n  medicat ion i s  tha t ,  you 

know, i f  one o f  them happens - -  i f  i t  happens one 

t ime t o  your p a t i e n t ,  then t h a t ' s  a problem. And I .  

r e a l i z e  t h a t  a l l  these th ings  t h a t  a re  l i s t e d  imp ly  

t h a t  they have happened a t  l e a s t  once, so I d o n ' t  go 

through and t r y  t o  c r i t i c a l l y  analyze which one i t  

might occur more f r e q u e n t l y  o r  which one i t  doesn ' t .  

Let me ask you, Doctor. O f  a l l  the  other  

an t i - i n f lammator ies  t h a t  you prescr ibe,  how many 

other  o f  those have language i n  the  warning s e c t i o n  

i f  a phys ic ian  chooses t o  adminis ter  t h a t  drug f o r  a 

d u r a t i o n  longer than f o u r  weeks, the  l i v e r  should be 

monitored? None o f  them, do they? 

I ' m  no t  sure. I know t h e  few t h a t  we looked a t  

today d o n ' t  say tha t ,  bu t  I ' m  no t  su re  i f  the  o t h e r  

ones do. 

Okay. 

tha t ,  r i g h t ?  

The th ree  i h a t  we looked a t  today d o n ' t  say 

MS.  CARULAS: S p e c i f i c a l l y  under 

warnings versus precaut ions? 

MR. CZACK: Right .  

Correct. 
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(BY MR. CZACK) And o f  those th ree  and any other  

ones t h a t  you 've looked at ,  do you r e c a l l  any o f  t h e  

other  ones saying t h a t  a f t e r  you use an 

an t i - in f lammatory  f o r  f o u r  weeks t h e  physic ian 

should moni tor  the  l i v e r ?  

I d o n ' t  r e c a l l  f o r  sure. I t ' s  something I d o n ' t  

r o u t i n e l y  look f o r  because i t ' s  something I d o n ' t  

r o u t i n e l y  do as f a r  as mon i to r ing  t h e  l i v e r  

funct ions.  

You were aware t h a t  a dear heath care  p rov ider  came 

out then in  February o f  '98, cor rec t ,  Doctor? 

I n  February? I d o n ' t  r e c a l l  seeing i t .  In  

re t rospec t  I ' m  now aware t h a t  apparent ly  tha t  was 

sent out. 

The other  package i n s e r t s  we looked a t  9, IO, and 

11, those a re  a l l  i n d i c a t e d  as being permiss ib le  t o  

use f o r  o s t e o a r t h r i t i s  and rheumatoid a r t h r i t i s ,  

co r rec t?  

Yes. 

Those a re  chron ic  cond i t ions  or  diseases? 

I n  most cases, yes. 

A l l  r i g h t .  And t h e r e ' s  no language i n  the Duract 

i n s e r t  about us ing  i t  f o r  o s t e o a r t h r i t i s  or  

rheumatoid a r t h r i t i s ,  a r e  there? 

No. However, once again i n  the  way i t  was presented 
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77 
t o  me my impression back then was t h a t  I could use 

i t  f o r  those i n d i c a t i o n s .  

D i d  you p rescr ibe  Duract f o r  more than four  weeks 

f o r  some of  your p a t i e n t s ?  

Yes. 

A l l  r i g h t .  And you never monitored t h e i r  l i v e r  

enzymes f o r  any o f  those p a t i e n t s ?  

Tha t ' s  co r rec t .  

D i d  any o f  those p a t i e n t s  have any problems w i t h  

t h e i r  l i v e r  t h a t  y o u ' r e  aware o f ?  

No. 

Were you aware t h a t  when you were g i v i n g  i t  t o  these 

p a t i e n t s  tha t  the  package i n s e r t  t o l d  you t o  do 

t h a t ?  

MS. CARULAS: Object ion.  

I d o n ' t  r e c a l l  s p e c i f i c a l l y  i f  I was aware o f  tha t ,  

no. 

(BY MR. CZACK) I f  you were aware o f  i t ,  would you 

have ordered l i v e r  enzymes o r  would you have t o l d  

t h e i r  f a m i l y  p r a c t i t i o n e r  t o  do tha t?  

MS. CARULAS: Object ion.  

I d o n ' t  make t h a t  recommendation t o  f a m i l y  

physic ians,  no. 

(BY MR. CZACK) Okay. You d o n ' t  make what 

recommendation? 
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I d o n ' t  s p e c i f i c a l l y  reconvnend t h e  f a m i l y  physic ians 

t o  monitor l i v e r  f u n c t i o n  tes ts .  

But you would t e l l  them they were on Duract? 

Frequent ly  I might pu t  i n  my records t h a t  they a re  

on an an t i - i n f lammatory  o r  analgesic  and maybe i n  

some instances I would say s p e c i f i c a l l y  which one. 

And then i t  would be up t o  the p r a c t i t i o n e r  t o  make 

a dec is ion  as t o  whether o r  no t  they  want t o  do 

t h a t ?  

That 's  co r rec t .  

You would never say t o  him, hey, t h e  package i n s e r t  

says monitor a f t e r  f o u r  weeks? That would be up t o  

him? 

Tha t ' s  co r rec t .  

Now, none o f  your p a t i e n t s  had a problem w i t h  Duract  

t h a t  you are aware o f ?  

Tha t l s  co r rec t .  

And you t o l d  me w h i l e  you were p r e s c r i b i n g  i t  you 

d o n ' t  r e c a l l  whether o r  not you knew i t  was in tended 

f o r  shor t - te rm use according t o  t h e  package i n s e r t ?  

MS. CARULAS: Note my ob jec t ion .  I 

mean h e ' s  t o l d  you what h i s  understanding 

was, bu t  go ahead. 

( B Y  MR. C Z A C K )  Go ahead, Doctor. 

Could you repeat i t ?  
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Sure. A t  athe t ime you were p r e s c r i b i n g  Duract f o r  

your pa t ien ts ,  you don ' t  r e c a l l  whether o r  no t  you 

were aware i t  was i n d i c a t e d  f o r  shor t - te rm use - -  
MS. CARULAS: Note my ob jec t ion .  

(BY MR. CZACK) - -  accord ing t o  the  package i n s e r t ?  

That ls  c o r r e c t .  

When d i d  you f i r s t  become aware t h a t  Duract cou ld  

cause o r  had been causing severe hepa t i c  react ions,  

Doctor? 

I b e l i e v e  i t  was around t h e  t ime the  second l e t t e r  

came out. 

What do you mean second l e t t e r ?  What a re  you 

t a l k i n g  about? 

My understanding i s  t h a t  the re  were two l e t t e r s ,  one 

i n  February and then one t h a t  came a f t e r  tha t .  

t h i n k  i t  was i n  June o r  more toward the  sumert ime.  

Is t h a t  when you f i n a l i y  stopped p r e s c r i b i n g  Duract? 

Yes. 

You had been p r e s c r i b i n g  i t  a l l  along up u n t i l  t h a t  

p o i n t  i n  time? 

Yes. 

You say i t ' s  my understanding a second l e t t e r  came 

out. Where d i d  you g a i n  t h a t  understanding? 

Well, I can r e c a l l  r e c e i v i n g  t h e  second l e t t e r  and 

then I was reminded again o f  the  t ime frame t h a t  

I 
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ao 
they came ou t .  

Where d i d  you rece ive  t h a t  second l e t t e r ,  your 

o f f i c e  here? 

Yes. 

Regular m a i l ?  Registered mai l?  C e r t i f i e d  ma i l?  

I don ' t  r e c a l l .  

But you never received the  l e t t e r  i n  February o f  ' 9 8  
t h a t  you've heard about? 

That 's  c o r r e c t .  

Have you ever seen t h a t  l e t t e r ?  

Yes, I have. 

A l l  r i g h t .  And i s  t h a t  the  l e t t e r  here conta ined i n  

P l a i n t i f f ' s  E x h i b i t  No. 7? 
Yes. 

When d i d  you f i r s t  see t h a t  l e t t e r ?  

When i n f o r m a t i o n  was prov ided t o  me by  Ms. Carulas. 

D i d  you ever rece ive  one of those be fo re  regard ing 

any other  drugs? 

I don ' t  r e c a l l  s p e c i f i c a l l y  i f  I d i d .  I may have. 

Do you know what the  purpose o f  t h a t  l e t t e r  i s  and 

who prepares t h a t  l e t t e r ?  

Well, I r e a l i z e  t h a t  i t ' s  a warning t o  hea l th  ca re  

p ro fess iona ls  about some s i d e  e f f e c t s  t h a t  have been 

occurr ing.  

Okay. And i t ' s  prepared by the  manufacturer o f  t h e  
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drug t o  advise o r  g i v e  i n fo rma t i on  t o  t h e  

phys ic ians? 

Yes. 

And Lynn Renz o r  any o ther  drug r e p  never came i n  t o  

show you copy o f  t h a t  l e t t e r  o r  t a l k  t o  you about 

the  hepat ic  reac t i ons  t h a t  were seen? 

Tha t ' s  co r rec t .  

A t  no t ime d i d  any r e p  come i n  and t a l k  t o  you about 

t h a t ,  i s  t h a t  c o r r e c t ?  

Tha t ' s  co r rec t .  

I f  you had rece ived t h a t  l e t t e r  and had you a 

p a t i e n t  who had been tak ing  Duract f o r  more than 

fou r  weeks, what would you have done? 

MS. CARULAS: Note my ob jec t i on ,  bu t  

go ahead. 

I ' m  no t  sure  t h e r e l s  a l o t  I cou ld  have done. 

(BY MR. CZACK) Okay. 

You know, i t  would be ve ry  d i f f i c u l t  t o  t r ack  

p a t i e n t s  t h a t  had been t a k i n g  i t  f o r  f ou r  weeks. 

would have g o t t e n  nervous. 

I Im so r r y?  

You know, I would have been worr ied,  concerned. 

Okay. But I mean i f  you knew t h a t  - -  even i f  you 

had t o  s tay  a l l  n i g h t  t o  go through your f i l e s  t o  

f i g u r e  out p a t i e n t s  you 'd  been seeing s ince J u l y  o f  
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t he  prev ious year and you knew o r  you found a 

p a t i e n t  who had been tak ing  i t  f o r  f ou r  o r  f i v e  

weeks, what would you have done? 

MS. CARULAS: Ob jec t ion .  

I wouldn ' t  have done anything. 

(BY MR.  CZACK) Okay. You wouldn ' t  have sent t h a t  

p a t i e n t  out t o  have t h e i r  l i v e r  t e s t e d  based on t h a t  

l e t t e r ,  P l a i n t i f f ' s  E x h i b i t  7? 
I t h i n k  I misunderstood your p rev ious  quest ion.  

Okay. 

You ' re  saying assuming I knew o f  a s p e c i f i c  p a t i e n t  

t h a t  had been t a k i n g  i t ?  

I'm so r r y .  Yes. Assuming.you rece ived t h a t  l e t t e r ,  

which you say you d i d n ' t ,  and assuming you had a 

p a t i e n t  who had been tak ing  i t  f o r  more than f o u r  

weeks wi thout  hav ing l i v e r  p r o f i l e s  done, what, i f  

anything, would you have done w i t h  t h a t  p a t i e n t ?  

MS.  CARULAS: Jus t  no te  my ob jec t i on .  

I guess I want t o  understand. Are you 

saying i n  h i s  mind, you know, comes t o  h i s  

mind t h a t  Mrs. Jones had rece ived t h i s  what 

would he do o r  i f  Mrs. Jones came i n  t h e  

day a f t e r  t h i s  and was s t i l l  t ak ing  

medicat ion  - -  
MR. CZACK: E i t h e r  way. R ight .  I 

KS00664 MIZANIN REPORTINC 

B. BLANDA, M.D. 

1 
2 
3 
4 
5 
6 
7 
a 
9 

10 
11 A. 

I2 
13 
14 
15 
16 P. 

1 7  A. 

l a  

19  Q. 
20 
21 
22 
23 A. 

24 6). 

25 

a3 
mean obv ious l y  i t  has t o  be i n  h i s  mind 

t h a t  somebody he knows h e ' s  p r e s c r i b i n g  i t  

f o r  more than fou r  weeks. 

MS. CARULAS: And the  p a t i e n t ' s  s t i l l  

t a k i n g  i t?  

MR. CZACK: And the  p a t i e n t  i s  s t i l l  , 

t a k i n g  i t ,  c o r r e c t .  

MS.  CARULAS: Okay. I mean i f  you can 

answer t h a t  i n  a hypo the t i ca l ,  go ahead. 

I t ' s  awfu l  tough. 

Yeah. I n  p a r t i c u l a r  re t rospec t  now t h a t  we a l l  know 

what has happened, I guess h y p o t h e t i c a l l y  i f  t h a t  

would have happened I probab ly  would have suggested 

they go and t a l k  t o  t h e i r  p r imary  care  phys i c i an  

about i t .  

(BY MR. CZACK) Okay. About what? 

About t h e  f a c t  t h a t  t hey ' ve  been on a medicat ion  and 

t h i s  warning has come out.  

Okay. 

recommendation, hgy, go have your l i v e r  checked? 

You wouldn ' t  have done tha t?  

your f a m i l y  doctor?  

Tha t ' s  c o r r e c t .  

Would you have t o l d  t h a t  p a t i e n t  t o  s top  tak ing  t h e  

medicat ion? 

You wouldn ' t  have suggested o r  made a s t rong  

You would say go see 
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MS. CARULAS: Just  no te  my ob jec t i on .  

I f  you can answer i n  a vacuum. 

You know, I'm not  sure  t h a t  I would have. 

(BY  MR. CZACK) Okay. Why not? 

Well, because once aga in  I ' m  aware t h a t ,  you know, 

o ther  medicat ions,  o the r  an t i - i n f l a r rma to r i es  have 

a l so  r e s u l t e d  i n  ins tances where l i v e r  f a i l u r e  has 

occurred, so I'm no t  sure  I would have f e l t  t h a t  

t h i s  was a t o t a l l y  un ique s i t u a t i o n .  

D i d  you ge t  l e t t e r s  l i k e  t h a t  f rom t h e  o ther  

manufacturer o f  t he  drugs t h a t  they  were having 

problems w i t h  l i v e r ?  

I d o n ' t  r e c a l l ,  s p e c i f i c a l l y .  

MS. CARULAS: Just  so you know I'm 

MR. CZACK:  Remember we s t a r t e d  a t  

l ook ing  a t  t he  c l ock  and y o u ' r e  not - -  

about 10 a f t e r .  We d i d n ' t  s t a r t  r i g h t  a t  

9. I'll be done by 10 a f t e r .  

MS. CARULAS: I s  t h a t  okay w i th  you? 

I know you have p a t i e n t s .  

T H E  WITNESS: That 's  f i n e .  

(BY MR. CZACK) Doctor, I want you t o  assume t h a t  i n  

the second week o f  February 1998 t h a t  a phys i c i an  

rece ived a copy of P l a i n t i f f ' s  E x h i b i t  7 there  which 

i s  dated February 6th,  1998. I want you t o  f u r t h e r  
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85 
assume t h a t  t h a t  same phys ic ian  had a p a t i e n t  who 

had been tak ing  Duract  f o r  seven weeks. Okay? I 
want you t o  f u r t h e r  assume t h a t  doctor  had never had 

t h a t  p a t i e n t  t e s t e d  f o r  l i v e r  p r o f i l e s .  

Would i t  be below the standard o f  care, i n  your 

opinion, i f  the  phys ic ian  d i d  no th ing  about having 

t h a t  p a t i e n t  t e s t e d  upon rece iv ing  t h a t  Let ter? 

MS. CARULAS: Note my o b j e c t i o n  t o  the  

f a c t u a l  bas is  because obv ious ly  t h e r e ' s  no 

evidence whatsoever t h a t  D r .  L i p p i t t  ever 

received t h i s .  

MR. C Z A C K :  I understand. 

MS. CARULAS: So you ' re  saying i n  a 

hypo the t i ca l?  

MR. CZACK: In  a hypo the t i ca l  and 

t h a t ' s  what I t o l d  him i n  the  beginning. 

(BY  MR. CZACK) I t ' s  a hypo the t i ca l ,  Doctor. 

MS. CARULAS: You're no t  t a l k i n g  about 

M r .  R u t t i g  o r  D r .  L i p p i t t ?  

MR. CZACK: I ' m  g i v i n g  him a 

hypo the t i ca l .  

MS. CARULAS: A l l  r i g h t .  Note my 

ob jec t ion .  

MR.  CZACK: I know t h e r e ' s  a d ispu te  

as t o  one o f  those f a c t o r s .  
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MS. CARULAS: I t ' s  not  a d ispute.  

There's no evidence whatsoever t h a t  D r .  

L i p p i t t  ever got t h i s  l e t t e r ,  so i t ' s  not  

even a f a c t u a l  issue. 

MR. CZACK: There may be evidence o f  

tha t ,  bu t  go ahead. 

(BY MR. CZACK) Do you understand, Doctor, i t ' s  a 

hypo the t i ca l?  

I understand t h a t .  

So your lawyer o r  t h e  a t to rney  f o r  D r .  L i p p i t t  has 

made an ob jec t ion .  

hypo the t i ca l .  Okay? 

I ' m  asking you those f a c t s  as a 

MS. CARULAS: Note my object ion.  

MR. CZACK: Yes. Your o b j e c t i o n  i s  

noted. 

Can you repeat t h e  question? 

(BY MR. CZACK) Oh, Doctor. 

MR. CZACK: Can you repeat the 

quest ion? 

(Ques t ion  read back by repor te r . )  

MS. CARULAS: Just  no te  the 

o b j e c t i o n  again s ince  he asked you t o  

read. Thank you. 

I would not  f ind i t  below the  standard o f  care i f  

l i v e r  f u n c t i o n  t e s t s  were not  ordered on a p a t i e n t .  
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(BY MR. CZACK) Why not? 

Because i n  t h i s  area, a t  l e a s t  i n  t h i s  area, 

or thopedic surgeons d o n ' t  order the  l i v e r  f u n c t i o n  

tes ts .  And persona l l y  I ' m  not  sure even from t h i s  

warning t h a t  i t  would a larm me t o  t h e  p o i n t  where I 

would even send t h i s  - -  you know, t h a t  par 

p a t i e n t  t o  t h e i r  p r imary  care physic ian.  

Would t h a t  warning have a l e r t e d  you enough 

the p a t i e n t  from t a k i n g  the  medication? 

MS. CARULAS: Note my ob jec t  

guess t h a t  assumes the  p a t i e n t  i s  

o f f i c e ?  

i c u l a r  , 

t o  s t o p  

on. I 

i n  t h e  

MR. CZACK: O r  t h a t  you ' re  aware t h a t  

p a t i e n t  so and so has been tak ing  the 

medicat ion f o r  over fou r  weeks. 

MS. CARULAS: Okay. Just  note my 

ob jec t ion .  Go ahead. You' re asking now 

what he would have done as opposed t o  

what the  standard o f  care or  whatever? 

MR.'CZACK: Yes. 

MS. CARULAS: Okay. Go ahead. 

1 probably would have stopped it, the  medication. 

(BY  MR.  CZACK) You r e c a l l  the  hypo the t i ca l  I gave 

you a minute ago t h a t  t h e  cour t  r e p o r t e r  read back 

t o  you? 
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Yes. 

You s t a t e d  t h a t  or thopedics genera l l y  o r  as a r u l e  

do not  order  L ive r  p r o f i l e s  and t h a t  they leave t h a t  

up t o  the  f a m i l y  physic ian? 

Tha t ' s  c o r r e c t .  

Would i t  have been below the  standard o f  care in  

t h a t  hypo the t i ca l  f o r  t h a t  hypo the t i ca l  or thopedic 

surgeon n o t  t o  order  h i s  p a t i e n t  t o  go see h i s  

f a m i l y  doc to r  t o  t a i k  about having l i v e r  p r o f i l e s  

done? 

MS. CARULAS: Note my ob jec t ion .  I t ' s  

been asked and answered. Go ahead. 

No, I would not  f ind t h a t  below the  l e v e l  o f  
standard o f  care. 

(BY  MR. CZACK) Why not? 

Well, f o r  one t h i n g  I'm not  even sure  i f  - -  I ' m  n o t  

even sure t h a t  l i v e r  f u n c t i o n  t e s t s  can p r e d i c t  t h a t  

someone i s  headed toward severe l i v e r  f a i l u r e .  And 

secondly, you know, I d o n ' t  see s p e c i f i c  

i n s t r u c t i o n s  i n  here t o  do tha t .  

Was Duract p r o v i d i n g  any b e n e f i t  - -  t h i s  Duract t h a t  

Dr. L i p p i t t  was g i v i n g  t o  M r .  R u t t i g ,  was i t  

p rov id ing  him w i t h  any b e n e f i t  a t  a l l ,  Doctor, based 

upon your review o f  t h e  char t? 

I ' m  no t  sure. 
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A l l  r i g h t .  I f  i t  wasn't p rov id i ng  him any bene f i t ,  

would you have kept one o f  your p a t i e n t s  on Duract 

i f  a f t e r  f i v e ,  s i x  weeks they s a i d  they weren't 

g e t t i n g  any r e l i e f ?  

Yes, I may have. 

Why? 

Frequent ly  i n  my experience i t  cou ld  take even 

severa l  months f o r  someone t o  get  over pa in  from an 

i n j u r y .  I don ' t  make hasty changes on medications. 

A l l  r i g h t .  So even though the p a t i e n t  wasn't 

g e t t i n g  any b e n e f i t  and i n  l i g h t  o f  the warnings 

t h a t  were contained i n  the package i n s e r t ,  you would 

have kept  the p a t i e n t  on t ha t  drug? 

MS. CARULAS: Just note my ob jec t i on  

because I don ' t  t h i n k  t h a t ' s  necessar i l y  

what the  test imony's been, but  go ahead. 

The f a c t  o f  the assumption o f  no pa in  

r e l i e f ,  bu t  go ahead. Do you fo rget  the  

quest ion now? 

Well,  you know, on one hand i f  I p lace myself back 

i n  t h a t  per iod  o f  time, I would have probably kept 

him on the same regime of medications. I n  

re t rospec t  knowing everyth ing I know today, you 

know, I might s top  i t .  

(BY MR.  CZACK) Would you ever have a pa t i en t  o r  
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have you ever had a pa t i en t  on Duract and Lodine a t  

the  same time? 

I d o n ' t  r e c a l l .  

Would you f i n d  any reason t o  do t h a t  w i th  a p a t i e n t ?  

Yes. I n  some instances even t o  t h i s  date I may have 

someone on U l t r a m  and an ant i - in f lammatory .  

And another an t i - in f lammatory?  

U l t r a m  and a d i f f e r e n t  ant i - in fLammatory,  yes. 

Why? 

d i f f e r e n t  an t i - in f lammator ies?  

Well, I guess the  way Duract and ULtram have been 

presented t o  me, you know, t h e y ' r e  d i f f e r e n t  i n  a 

sense tha t  they are  analgesics i n  add i t i on  t o  

an t i - i n f l ammato r i es .  And i n  some instances i n  some 

p a t i e n t s  i t  seems l i k e  they need more of an 

analgesic.  And p a r t i c u l a r l y  i f  t h a t  analgesic i s  

no t  h a b i t  forming, then I ' d  be i n c l i n e d  t o  use i t .  

And i f  t hey ' r e  s t i l l  having problems, I might have 

added a second an t i - in f lammatory  t o  tha t .  

I n  your review o f  t h i s  case, d i d  you f i n d  any 

evidence tha t  D r .  L i p p i t t  ever t o l d  or  d isc losed t o  

M r .  R u t t i g  about the  p o t e n t i a l  hepat ic  e f f e c t s  o f  

Duract? 

I d o n ' t  be l i eve  I reviewed the notes c l ose l y  enough 

t o  know i f  t h a t  was done or  no t .  

Why would you have tha t  p a t i e n t  on two 
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91 
The notes you Looked a t ,  though, d i d  you f i n d  anyth ing 

t o  t ha t  e f f e c t ?  

S p e c i f i c a l l y ,  no. 

Is there  any evidence t h a t  you found tha t  D r .  

L i p p i t t  ever t o l d  M r .  R u t t i g  or  contacted M r .  

R u t t i g ' s  f am i l y  phys ic ian  and t o l d  him t h a t  he ' s  o n .  

Duract f o r  over four  weeks and I suggest he have h i s  

l i v e r  enzymes tested? 

I don ' t  r e c a l l  f i n d i n g  anything l i k e  t ha t .  I ' m  no t  

sure i f  t h a t  was done. 

Y o u ' l l  agree tha t  w i th  regard t o  Ken R u t t i g  D r .  

L i p p i t t  d i d  not  f o l l o w  the  i nd i ca t i ons  f o r  usage - -  
du ra t i on  o f  usage i n  the Duract package i nse r t ,  

would you no t ,  Doctor? 

MS. CARULAS: Object ion.  As you 

i n t e r p r e t  i t  or  as someone e l se  would 

i n t e r p r e t  i t ?  

MR.  CZACK: I ' m  j u s t  reading i t .  The 

i n d i c a t i o n  f o r  usage i s  f o r -s h o r t - t e r m  

gene ra l l y  less than ten days management o f  

pa in .  I ' m  t a l k i n g  about j u s t  t h a t  sec t ion .  

(BY  MR. CZACK) You would agree  t ha t  D r .  L i p p i t t  

p rescr ibed i t  f o r  Longer than tha t  pe r i od  of time, 

cor rec t?  

He p rescr ibed i t  f o r  longer than t en  days. But w i t h  
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92 
t h e  word gene ra l l y  i n  there, I guess even looking a t  

t h i s  c l o s e l y  today I might be i n c l i n e d  t o  f i n d  t h a t  

not s t rong enough t o  even prevent me from using i t .  

And basing upon the  package i n s e r t  t he re  was a known 

r i s k  o f  hepat ic  r eac t i on  w i t h  use o f  Duract ,  was 

there no t?  

There was. 

A l l  r i g h t .  Would you agree tha t  D r .  L i p p i t t  

increased t h a t  known r i s k  o f  hepat ic  e f f e c t  by no t  

suggesting t ha t  M r .  R u t t i g ' s  f am i l y  doctor  do L i ve r  

p r o f i l e s  a f t e r  four  weeks? 

MS. CARULAS: Object ion.  

No, I wouldn' t  agree w i t h  t ha t .  I don ' t  t h i nk  - -  i n  

t h i s  area I d o n ' t  t h i n k  orthopedic surgeons would 

ever suggest t o  order l i v e r  func t ions .  We would 

leave t h a t  up t o  the d i s c r e t i o n  o f  a pr imary care 

physic ian.  

(BY  MR. CZACK) M r .  R u t t i g  when he saw Dr. L i p p i t t  

was not  d isab led  from work, was he? 

I don ' t  r e c a l l .  

And I t h i n k  you agreed e a r l i e r  the  i n j u r y  t o  a 

shoulder was not  a l i f e  th rea ten ing  cond i t ion? 

That 's  co r rec t .  

M r .  R u t t i g  was working f u l l - t i m e  as an engineer a t  

t h a t  t i m e ?  

SERVICE, INC. Pages 89 to 92 



DEPOSITION OF JOSEPH B. B L W A ,  M.D. 

1 A.  

2 Q. 
3 

4 
5 A.  

6 P .  

7 
8 

9 A.  

10 Q. 
11 

12 

13 

14 

15 A.  

16 Q. 
17 A.  

18 9. 

19 

20 

21 

22 A.  

23 Q. 
24 A.  

25 Q. 

93 
I don ' t  know. 

Do you r e c a l l  i n  the notes t ha t  they d i d  no t  

consider surgery an op t i on  a t  the  t ime he was seeing 

h i m  and prov id ing  him wi th  Duract? 

I r e c a l l  t h a t .  

And D r .  L i p p i t t  s t a ted  t ha t  conservat ive treatment 

was the appropr ia te  l i n e  o f  care a t  t ha t  p o i n t  i n  

t i  me? 

That 's  cor rec t .  

I f  Dr. L i p p i t t  gave M r .  R u t t i g  Duract f o r  on ly  t en  

days, l i v e r  f a i l u r e  would not  have occurred w i t h  M r .  

Ru t t i g ,  would you agree w i th  tha t ,  Doctor? 

MS.  CARULAS: Object ion.  I f  you can 

say. 

I'm not  sure about t ha t .  

(BY  MR. CZACK) You c a n ' t  t e s t i f y  t o  t ha t?  

No. 
The l i v e r ' s  an organ tha t  regenerates i t s e l f  i f  the  

i n s u l t i n g  chemical o r  agent t h a t ' s  damaging i t  i s  

taken away, i s  t h a t  co r rec t?  Am I understanding 

tha t  r i g h t ?  

I ' m  no t  a l i v e r  expert .  

I ' m  j u s t  asking genera l l y .  I r e a l i z e  t ha t .  

I honest ly  don ' t  know. 

Okay. And you've never spoke t o  D r .  L i p p i t t  about 
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t h i s  case or  about what Lynn Renz t o l d  him? 

That 's  c o r r e c t .  

And you prescr ibed t h i s  medicat ion based mainly upon 

what  Lynn Renz t o l d  you as opposed t o  what you d i d  

o r  d i d n ' t  read i n  the package i n s e r t ?  

That 's  cor rec t .  

MR. CZACK: Let me j u s t  check one 

th i ng  and I t h i nk  I ' m  done. L e t ' s  go o f f  

the record. 

(Short  recess taken.) 

(BY MR. CZACK) Doctor, are there  any other 

ma te r i a l s  t ha t  might be involved w i t h  D r .  L i p p i t t ' s  

c a r e  w i th  the drug Duract, w i th  any o f  the issues i n  

t h i s  case tha t  you have been t o l d  you ' r e  going t o  be 

provided w i th  or  t h a t  you would l i k e  t o  see t h a t  you 

haven' t  seen ye t?  

No. 

Do you at tend the  orthopedic convention, the 

na t i ona l  orthopedic convention a t  a l l ?  

Yes. 

D id  you a t tend a convention back i n  March o f  '98 i n  

New Orleans? 

P a r t s  of i t ,  yes. 

Did you see D r .  L i p p i t t  there? 

No. 
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A l l  r i gh t :  D id  you hear any in fo rmat ion  o r  t a l k  t o  

anybody o r  were there any speakers or  were there  any 

booths se t  up t h a t  somebody was d iscuss ing  problems 

tha t  were being seen w i t h  the use o f  Duract, hepat ic  

p r ob l ems? 

I don ' t  r e c a l l  seeing t h a t .  

A l l  r i g h t .  How long was t h i s  convention? 

Usua l ly  t h e y ' r e  about f i v e  days. 

Okay. And f o r  how long were you there? 

Parts o f  probably th ree  days. 

The beginning, t h e  end, and the middle, o r  don ' t  you 

r e c a l  l? 

I d o n ' t  r e c a l l .  

Okay. D id  you see anybody f r o m  D r .  L i p p i t t ' s  group 

there, from NOAH? 

I don ' t  r e c a l l  i f  I did o r  d i d n ' t .  

And you have no op in i on  on the cause o f  M r .  R u t t i g ' s  

l i v e r  f a i l u r e ,  do you, Doctor? 

I do not .  

I f  you look a t  a n i  o ther  mater ia ls ,  do any other 

research t h a t  changes your opin ions o r  e f f e c t s  your 

opin ions t h a t  we have discussed here today, would 

you be k i n d  enough t o  l e t  Ms. Carulas know tha t  your 

opin ions have changed o r  t ha t  you've found 

add i t i ona l  mater ia ls  t h a t  might e f f e c t  your 
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testimony here today so  I ' m  aware o f  t ha t?  

I would. 

MR. CZACK:  Okay. I d o n ' t  have any 

f u r t h e r  quest ions.  

MS. CARULAS: You know I d i d  a c t u a l l y  

t r y  t o  make a l i s t  here so you know what 

I t h i n k  I ' v e  sent him. I'll t r y  t o  get  you 

a l l  o f  those cover l e t t e r s .  I know, f o r  

t he  record, I sent him D r .  L i p p i t t ' s  cha r t ,  

t he  inser ts ,  t he  var ious l e t t e r s ,  the  

February and the  June Let te r ,  the 

deposi t ion,  I be l i eve  o f  everyone he ls  

t a l k e d  about, the  two PAS, D r .  Stoyer, D r .  

Smith, and D r .  L i p p i t t .  

I d i d  send him your b r i e f  i n  response 

t o  P l a i n t i f f ' s  motion f o r  summary judgment 

and the two packets o f  ma te r i a l s  w i th  those 

documents f o r  whatever i t ' s  worth t o  YOU. 

I t h i n k  t h a t ' s  i t .  I j u s t  want the record  

t o  be complete. 

Now, you have t h e  r i g h t  t o  read over 

the  t r a n s c r i p t  and make sure every th ing 's  

been taken down accura te ly  and I usua l l y  

recommend t h a t  i f  you d o n ' t  mind. 

THE WITNESS: Okay. 
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1 MS. CARULAS: So we won't waive 
2 signature. And you'll obviously waive 
3 since our trial's not until October? 
4 YouiLl waive the seven days or whatever? 
5 Is that fair? 
6 MR. CZACK: Yes, just so it's within a 
7 reasonable period of time. 
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_ - _  
(Deposition concluded at 9:15 a.m.) 

_ _ _  

98 
1 I have read the foregoing transcript of my deposition 
2 taken on Wednesday, August 8th, 2000 from Page 1 to Page 
3 98 and note the following corrections: 
4 

5 PAGE: LINE: CORRECTION: REASON : 
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m t P H  tl. BLANUA, M .U .  
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1 THE STATE OF OHIO, ) 

2 COUNTY OF CUYAHOGA. 
) ss: 

99 

CERTIFICATE 

3 I ,  Kerri L. Simmons, a Stenographic Reporter 
4 
5 duly commissioned and qualified, do hereby certify 
6 that JOSEPH €3. BLANDA, M.D. was by me, before the 
7 giving of his deposition, first duly sworn to 
8 testify the truth, the whole truth and nothing but 
9 the truth; that the deposition as above set forth was 

10 reduced to writing by me by means of Stenotype and 
11 was subsequently transcribed into typewriting by 
12 means of computer-aided transcription under my 
13 direction; that the reading and signing of the 
14 deposition by the witness were expressly waived; and 
15 that I am not a relative or attorney of either party 
16 or otherwise interested in the event of this action. 
17 IN WITNESS WHEREOF, I hereunto set my hand 
18 and seal of office at Cleveland, Ohio, this 28th day 
19 of August, 2000. 

20 

and Notary Public within and for the State of Ohio, 

21 

22 
77 LJ 

My Comnission Expires: October 26, 2002. 
24 

25 
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