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II13NTH ANI YEAR of SEYEENDE or VERDICT: 
February, 1990 

Anthony P. DiMarco, Sr., et. al. vs. Leonard H .  

Cuyahoga County Common Pleas Case No. 149199 
CASE C A F T I O N / ~ ~ ~ ' :  Bernstein, M.D., et. al. 

CXNNSEL FUR PJ_IAINTIFF(S) : N W  Joseph L. Coticchia & Don C. Iler 
(IM you want us to withhold n m  of Plaintiff's Counsel? No 

Cleveland, Ohio 44113 
(216) 861-6622 (JLC) 

Tel. No. 696-5700 (DCI) 

CYluNSEL FOR DEEZNDANT(S): Name John V. Jackson, I1 

IpU'SuRAI?rn cmPm4: The PIE Mutual Insurance Company' 

TYPE: OF ACTION: (Auto, med mal, products liability, slip & fail, etc.) 

Breach of privilege 

AGE OF PLAINTIFF: 6 0  OccUpATION : S a 1 e sma n 

I N m E s  : Invasion of privacy 

However, during the prior trial, Plaintiff's counsel had found 
"Meeting with A aron Jacobson" entered into Defendant's treatment 
chart. The date of the meeting was 6 months prior to Plaintiff's 
counsel sending a letter of representation to Defendant. After 
objection and lengthy side bar conference, Plaintiff's counsel 
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DESCRIPTION OF CASE, continued: 

withdrew the question regarding why Aaron Jacobson’s name was in 
Plaintiff’s treatment chart. 

A subsequent breach of physicianlpatient privilege case 
(the instant case) was filed against Dr. Bernstein, Aaron Jacobson, 
Esq. and The PIE Mutual Insurance Co. After Defendant’s Motion For 
Dismissal was overruled, Plaintiff filed a Motion To Compel Production 
of Documents. After an in camera inspection, Defendant was ordered 
to produce a letter from Defendant Dr. Bernstein to Defendant Mr. 
Jacobson. Again, this letter was dated 6 months prior to Plaintiff’s 
counsel’s letter of representation to Dr. Bernstein. After Plaintiff 
and Plaintiff’s counsel, Joseph Coticchia, were deposed and before 
Mr. Jacobson and Dr. Bernstein were deposed, the case settled, 



r T  is., 



DANIELDESBERG. M.D.. F.A.C.S. 
LEONARD H .  BERNSTEIN. M.D.. F.A.C.S 

=in, inc. 
H I L L C R E S T  M E D I C A L  B U I L D I N G  t 6 8 0 1  M A Y F I E L D  R O A D  
M A Y F I E L O  H E I G H T S ,  O H I O  4 4 1 2 4  P H O N E  2 1 6 1 4 7 3 . 4 5 4 5  

M A R Y M O U N T  M E D I C A L  B L D G  1 2 0 0 0  M C  C R A C K E N  R O A D  
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F e b r u a r y  1 4 ,  1984 

Aaron J a c o b s o n ,  Esq.  
7 t h  F l o o r  E n g i n e e r s  B u i l d i n g  
C l e v e l a n d ,  Ohio  4 4 1 1 4  

Dear  Mr. J a c o b s o n :  

I a m ' d i c t a t i n g  you t h i s  l e t t e r  a s  you i n s t r u c t e d  d u r i n g  our  
c o n v e r s a t i o n  c o n c e r n i n g  M r .  Anthony P .  D i M a r c o ,  S r .  I n  r e v i e w i n g  
h i s c h a r t  a t  t h e  h o s p i t a l ,  I n o t i c e d  t h a t  a n  i n q u i r y  w a s  made b y  
I l r .  J o s e p h  C o t i c c h i a ,  who a p p a r e n t l y  i s  h i s  a t t o r n e y .  

M r .  DiMarco was s e e n  by m e  i n  t h e  o f f i c e  on A u g u s t  3 0 ,  1983 ,  w i t h  
t h e  c o m p l a i n t  o f  p a i n l e s s  h e m a t u r i a  s t a r t i n g  a few d a y s  p r i o r  t o  
t h e  o f f i c e  v i s i t .  Mr. DiMarco had symptoms o f  p ros t a t i sm ,  g e t t i n g  
up  two t o  f i v e  t i m e s  a t  n i g h t .  H e  s t a t e d  t h a t  h e  d i d  n o t  have  
a n y  d e c r e a s e d  s i z e  i n  f o r c e  o f  stream. Because  of t h e  h e m a t u r i a ,  
e v a l u a t i o n  w a s  i n d i c a t e d  i n c l u d i n g  IVP and c y s t o s c o p y .  A t  t h e  
t i m e  o f  t h e  o f f i c e  e x a m i n a t i o n ,  h i s  p r o s t a t e  w a s  e n l a r g e d  and  h e  
had some f i r m  areas  which w e r e  s u g g e s t i v e  of c a r c i n o m a .  H e  w a s  
a d m i t t e d  t o  t h e  h o s p i t a l  on September  2 ,  1983 ,  b e c a u s e  o f  t h e  
g r o s s ,  p a i n l e s s  h e m a t u r i a ,  and h e  h o s p i t a l  r e c o r d  n o t e d  t h a t  h e  
had n o c t u r i a  t i m e s  t h r e e  t o  s i x  and f r e q u e n c y ,  and a l s o  a s e n s e  
o f  u r g e n c y .  

H e  had a h i s t o r y  of ear  s u r g e r y  i n  1 9 8 3  by D r .  Schre ibmann .  H e  
had a l s o  had some t i n n i t i s  i n  t h e  l e f t  e a r .  

A t r a n s u r e t h r a l  r e s e c t i o n  of t h e  p r o s t a t e  and. a p r o s t a t i c  biopsy 
w e r e  d o n e  on September  2 ,  1 9 8 3 .  The o p e r a t i o n  i t s e l f  w a s  moder- 
a t e l y  b loody  d u e  t o  a v e r y  v a s c u l a r  p r o s t a t e .  D u r i n g  t h e  p o s t  
o p e r a t i v e  p e r i o d  h e  d i d  w e l l  u p  u n t i l  h e  began t o  b l e e d  a g a i n  
a f t e r  h i s  c a t h e t e r  was removed and h e  had c l o t  r e t e n t i o n .  H e  had  
t o  be c a t h e t e r i z e d  a f e w  t i m e s  and  had c o n t i n u o u s  b l e e d i n g .  
B e c a u s e  o f  t h e  c o n t i n u o u s  b l e e d i n g ,  I t h o u g h t  t h i s  m i g h t  have  b e e n  
d u e  t o  i n f l a m m a t i o n  of t h e  p r o s t a t e .  H e  w a s  s t a r t e d  on  Amicar, a 
d r u g  t h a t  i s  recommended f o r  b l e e d i n g ,  and h e  w a s  s t a r t e d  on  
Tobramycin t o  combat any i n f e c t i o n .  The Tobramycin  i s  a n  amino- 
g1yc ic i .de  a n t i b i o t i c  which is known t o  have  r e n a l  t o x i c  e f f e c t s  
a n d  a l s o  e a r  d i s t u r b a n c e s .  

http://g1ycici.de
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F e b r u a r y  1 4 ,  1986 
* Aaron  J a c o b s o n ,  E s q .  

i .  W h i l e  h e  was on  t h e s e  d r u g s ,  h i s  BUN a n d  C r e a t i n i n e  n e v e r  rose.  
H e  had  no e v i d e n c e  of r e n a l  t o x i c  e f f e c t ,  and  i n  r e v i e w i n q  t h e  
n u r s e s  n o t e s ,  he  had n o  e v i d e n c e  o f  any ear  d i s t u r b a n c e s .  H e  
f i n a l l y  d i d  well a n d  was d i s c h a r q e d  on t h e  1 5 t h  of Sep tember ,  
1 9 8 3 ,  w i t h  h i s  BUN and C r e a t i n i n e  w i t h i n  normal  l i m i t s .  A t  t h e  
t i m e  o f  d i s c h a r q e ,  h e  had no c o m p l a i n t s  of d i z z i n e s s  o r  i n n e r  
e a r  d i s t u r b a n c e .  I d o n ' t  b e l i e v e  t h e  n u r s e s  n o t e s  show a n y t h i n a  
t o  t h a t  e f f e c t  also. 

H e  r e t u r n e d  t o  see m e  on S e p t e n b e r  2 3 ,  1 9 8 3 ,  for a post o p e r a t i v e  
v i s i t  and compla ined  o f  d i z z i n e s s  which  h e  c o u l d n ' t  e x p l a i n  n o r  
c o u l d  I s i n c e  I have n e v e r  s e e n  a p a t i e n t  o n  a m i n o q l y c i c i d e s ,  
t h a t  i s  Tobramycin ,  t h a t  had d i z z i n e s s  e s p e c i a l l y  i f  t h e i r  R U N S  
a n d  C r e a t i n i n e s  w e r e  w i t h i n  normal  l i m i t s .  I t o l d  h i m  t o  r e t u r n  
t o  work i f  t h e  d i z z i n e s s  bras OK.  

On November 8 ,  1 9 8 3 ,  h e  s t i l l  compla ined  of loss o f  h a l a n c e .  I 
t o l d  him t o  see m e  i n  s i x  months  r e a a r d i n ?  h i s  p r o s t a t e .  1 t o l d  
him if h e  was not be t t e r ,  I t h o u g h t  h e  s h o u l d  see a n e u r o l o g i s t .  

On t h e  1 5 t h  o f  November, 1 9 8 3 ,  t h e  p a t i e n t  was t o  see n r .  S c h r e i h a r  
a b o u t  t h e  d i z z i n e s s .  H e  t o o k  a l i s t  of t h e  m e d i c i n e s  t h a t  h e  t o o k  
i n  t h e  h o s p i t a l  t o  Dr. Schreibrnan , and D r .  Schre ihman  f e l t  t h a t  
h e  d i d  h a v e  s o m e  i n n e r  ear  problems, h u t  h e  d i d  n o t  f e e l  t h a t  I 
had  c o n q i t t e d  a n y  e r r o r  o r  any  wrong d o i n g  i n  t h e  prac t ice  o f  t h e  
u r o l o g i c a l  p r o c e d u r e  on !lr. DiMarco. 

I h a v e  c o n t a c t e d  t h e  L i l l y  Company and a s k e d  them t o  send m e  some 
i n f o r m a t i o n  c o n c e r n i n g  t h e  Tobramycin.  They d i d  s e n d  m e  t h a t  
i n f o r m a t i o n  and  i t  i s  e n c l o s e d .  

I f  I c a n  be of any h e l p ,  p l e a s e  l e t  m e  know, 

v 
L e o n a r d  €4. B e r n s t e i n ,  M . D . ,  F . A . C . S .  

LEB:nlo 

E n c l o s u r e s  


