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(Present for the telephonic 

deposition was M r .  Bruce Beal 

and Attorney David Bertsch in 

person. Attorneys Mark Oke? and 

Allen Schulman appearing 

telephonically.) 

BRUCE B E A L ,  

called as a witness, having been first duly 

sworn, testified as follows: 

DIRECT EXAMINATION 

BY M R .  OKEY: 

Q .  Hello, Mr. Beal. 

A .  Good afternoon. 

Q *  How are you doing’, sir? 

A .  Fine. Thank you. 

Q .  I don’t know if we’ve ever talked on 

the telephone before. I can’t recall. But I 

just want to introduce myself. This is Mark 

Okey, and I ’ m  here with Allen Schulman in Canton, 

Ohio’, and we’ll be taking your deposition today. 

I If at any time I ask you a question you 

do not understand, sir, please let me know and 

I’ll be g l a d  to repeat it o r  have the court 

reporter r e a d  it back to you. Is that agreeable? 

l?O. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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A. That’s fine. 

Q. A l l  right, sir. First of all, would 

you just state your full name for the record, 

please. 

A. Bruce Alan Beal. 

9 .  And where do you reside, Mr. Beal? 

A. My home address is 430 South School 

Street, Waukee, Iowa. 

Q .  Sir, your deposition is being taken 

today and you’re at the, what, the office of 

National Chiropractic Mutual Insurance Company? 

A. That’s correct. 

Q .  Could you give us the address just f o r  

the record, sir, of National Chiropractic? 

A .  1441 29th Street, West D e s  Moines, Iowa 

5 0 2 6 5 - 1 3 0 9 .  

Q .  All right, sir. And I know that 

Mr. Bertsch is with you today and also the court 

reporter. Is there anyone else present in the 

room? 

A .  No, just the three of us are here. 

9 .  All right, sir. My first question is, 

did you establish your claims file on February 9 

of 1990? -\ 

A .  We received first notice of the l o s s  

F O  BOX 25127 WEST DES MOINES, IA 55265 5151224-ll66 
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f r o m  Dr. K l a s e r n e r  o n  t h e  9 t h .  

Q +  Would  t h a t  h a v e  b e e n  t h e  d a y  t h a t  y o u  

a c t u a l l y  e s t a b l i s h e d  o r  o p e n e d  y o u r  f i l e ?  

M R .  3ERTSCH: M a r k ,  d o  y o u  h a v e  a 

s p e c i f i c  d o c u m e n t  t h a t  y o u ’ r e  l o o k i n g  a t ?  

M R .  O K E Y :  N o ,  D a v e .  I w a s  j u s t  

c u r i o u s .  T h a t ’ s  t h e  d a t e  t h a t  I h a d  m a r k e d  down 

a s  t h e  d a t e  t h a t  t h e  c l a i m s  f i l e  w a s  o p e n e d .  I ’ m  

j u s t  a s k i n g  w h e t h e r  or n o t  I c a n  c o n f i r m  t h a t .  

A .  What  i s  t h a t  d a t e  a g a i n ?  

Q .  F e b r u a r y  9 o f  1 9 9 0 .  

A .  T h a t  i s  t h e  d a t e ,  a g a i n ,  t h a t  w e  

r e c e i v e d  t h e  f i r s t  n o t i c e  o f  t h e  l o s s .  

Q .  A l l  r i g h t ,  s i r .  I a p o l o g i z e .  I ’ v e  g o t  

k i n d  o f  a b a d  c o l d  t o d a y  s o  i f  my v o i c e  t r a i l s  

o f f  o n  m e  - -  a n d  I’ll t r y  t o  s p e a k  u p  - -  y o u  j u s t  

l e t  m e  know.  

M R .  BERTSCH: A r e  y o u  p i c k i n g  u s  u p  

p r e t t y  g o o d ?  

M R ,  OKEY: W o n d e r f u l .  

8. M r .  B e a l ,  f r o m  y o u r  n o t e s  f r o m  F e b r u a r y  

9 o f  1 9 9 0 ,  I d e t e r m i n e d  t h a t  y o u  h a d  s e t  a n  

i n i t i a l  r e s e r v e  o f  $ 3 0 , 0 0 0 ;  i s  t h a t  c o r r e c t ?  

A .  Yes, i t  i s .  

9 .  Arid, Mr. Eeal, f o r  m y  b e n e f i t ,  could 

€?O. BOX 25127 WEST DES MOINES, IA 50265 5151224-Il66 
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you give me the definition of what a reserve is. 

A ,  It’s an amount set aside that we w o u l d  

feel would be the ultimate exposure on a loss. 

Q .  A l l  right, sir. And was there any 

particular reason why y o u  selected or chose the 

fisure o f  $30,000 o n  February 9 of 1990? 

A .  That reserve was n o t  set by me. 

& .  Can you tell me who set the reserve? 

A .  Robert Nelson, the claims manager. 

Q .  Okay. And is Mr. Nelson y o u r  direct 

supervisor, sir? 

A .  He was at that time, yes. 

8. I gather that at some point in time he 

has since changed jobs? 

A .  He is still here, and I believe his 

title now is senior litigation consultant. 

Q *  A l l  right. When did he change title, 

sir? 

A .  January o r  February of 1 9 9 3 ,  

8. A l l  right, sir. S o  just a short while 

ago? 

A .  That’s correct. 

Q .  SO throughout the c o u r s e  of this 

particular claim and this litigation Mr. Nelson 

w a s  in fact your direct supervisor? 

€9. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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A .  Y e s .  

Q. You a l s o  o n  F e b r u a r y  9 o f  1 9 9 0  s e t  a n  

i n i t i a l  r e t e n t i o n  v a l u e  o f  $ 1 0 0 , 0 0 0 ;  i s  t h a t  

c o r r e c t ?  

M R .  BERTSCH: M a r k ,  I t h i n k  h e  

i n d i c a t e d  t h a t  h e  p e r s o n a l l y  d i d  n o t  d o  t h a t .  

M R .  O K E Y :  O k a y .  I ' m  n o t  t a l k i n g  a b o u t  

t h e  r e s e r v e ,  D a v e .  

MR. BERTSCH: O k a y ,  

8. I ' m  t a l k i n g  a b o u t  s o m e t h i n g  t i t l e d  

" r e t e n t i o n .  T h e y  a r e  t w o  s e p a r a t e  i t e m s ,  

c o r r e c t ,  Mr. B e a l ?  

A .  O n  t h e  f o r m  y o u ' r e  l o o k i n g  a t ,  p e s .  

9 .  A l l  r i g h t .  And m a y b e  w e  c a n  s t a r t :  d i d  

y o u  s e t  t h e  r e t e n t i o n  v a l u e ?  

A .  No * 

Q 9  Was t h a t  M r ,  N e l s o n ?  

A .  N o .  T h a t  i s  s e t  b y  c o n t r a c t  w i t h  t h e  

r e i n s u r e r ,  t h e  r e i n s u r a n c e  c o m p a n y .  

Q .  I s  t h a t  t h e  E m p l o y e r s  R e i n s u r a n c e  

C o r p o r a t i o n ?  

A .  Yes, i t  i s .  

Q *  And i t ' s  c o m m o n l y  r e f e r r e d  t o  i n  y o u r  

notes as E R C ?  

A .  Y e s .  

RO. BOX 25127 WEST DES MOINES, IA 50265 515/224-ll66 
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8 

8 .  All right. So that is something that 

is set strictly by contract? 

A .  Yes, it is. 

Q .  And for my benefit, sir, could you give 

me a definition of what retention means. 

A .  On this particular document the 

retention is 100,000. That is on any losses from 

January 1 of ’85 to the present time. That would 

mean that the first 100,000 paid indemnity is 

National Chiropractic’s responsibility. 

Q .  A l l  right, sir. Now, I also noted that 

from the notes taken on February 9 of 1990 y o u  

indicated that this case o r  this claim was too 

early to code, Specifically, what is this 

reference to a code? 

A .  It would be a cause-of-loss code. 

9 .  All right. And was this case ever 

coded? 

A .  I don’t recall without looking through 

the file. 

Q .  All right, sir. I was unable to find 

anywhere in the claims file where it’s been 

assigned a particular.code, Do you have any 

recollection, personal recollection without 

looking at the file whether or not it’s been 

RO. BOX 25127 WEST DES MOIMES, IA 50265 515/224-f166 
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assigned a definite code? 

A .  N o ,  no personal knowledge. 

Q. All right, sir. Would there be some 

place that I could look in my copies of your 

claims file to find that code? 

A .  Well, the form that you're looking at 

is headed "New Claim File, Secretarial 

Instructions." There would be a form - -  the same 

form or one very similar, which eventually may 

have instructed the clerical staff to chanze the 

code. 

Q. Is there any particular significance to 

the code assigned to a case? 

A .  No. It's strictly, I guess, for 

in-house purposes so we can determine what kind 

of losses that we get in. 

Q *  S o  an internal manner in which you 

identify types o f  claims? 

A .  Yes. 

Q. Can you tell me, other than Mr. Nelson, 

whether or not there was any other claims 

representative who had a supervisory capacity 

over you during the course of this particular 

claim? 

A .  No, there was not. 

ID. BOX 25127 WEST DES M O W ,  IA 50265 515/224-H66 
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Q. On February 14 of 1991 I believe you 

raised the reserve to a figure of $200,000; is 

that correct, s i r ?  

A .  2 - 1 4  o f  ’ S l ?  

Q .  That’s correct. 

A .  So we are one year from where we were 

talking about, roughly? 

8 .  That’s correct. 

A .  Yes, I have a memo to file addressed to 

Bob. That would be Bob Nelson. I ’ m  requesting 

authority to increase the reserve for $200,000. 

8 .  All right. Mr. Beal, was M r .  Nelson 

the individual who had authority to raise the 

reserve? 

A .  Yes. I sought that authority from him 

and he granted it. 

Q .  That’s not something that you can do 

independent of his - -  or seeking his 

recommendation? 

A. No. 

Q .  And then I gather that was in fact 

approved by Mr. Nelson? 

A .  Yes, I recall it was. 

Q. Okay. Can you t e l l  me, sir, what your 

specific authority, if I ’ m  using that term 

EH). BOX 25127 WEST DES MOINES, IA 50265 5151224-1166 
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c o r r e c t l y ,  i s  o n  a p a r t i c u l a r  c l a i m ?  

MR. BERTSCH: You mean  a s  f a r  a s  how 

h i g h  t h e  r e s e r v e  g o e s  b e f o r e  h e  h a s  t o  s e e k  

a p p r o v a l  f r o m  t h e  s u p e r v i s o r ,  Mark’? 

M R ,  OKEY: S u r e ,  D a v e .  

A .  $ 1 0 , 0 0 0  

Q. A l l  r i g h t ,  s i r .  D o  y o u  h a p p e n  t o  know 

w h a t  M r .  N e l s o n ’ s  a u t h o r i t y  i s ?  

M R .  BERTSCH: B e f o r e  h e  h a s  t o  s e e k  

a p p r o v a l ?  

M R .  OKEY: Y e a h .  I j u s t  w a s  c u r i o u s  

w h e t h e r  o r  n o t  M r .  B e a l  knew w h a t  M r .  N e l s o n ’ s  

a u t h o r i t y  w a s  b e f o r e  Mr. Nelson h a d  t o  g o  a n d  g e t  

s o m e b o d y  t o  g i v e  h i m  a r e c o m m e n d a t i o n .  

A .  Yes. 

Q. What  i s  t h a t ,  s i r ?  

A .  P o l i c y  l i m i t s .  

Q .  N o w ,  I ’ m  2 0 i n g  t o  t a k e  y o u  u p  

t h r o u g h  - -  a g a i n ,  make  a n o t h e r  . jump.  I ’ m  g o i n g  

t o  t a k e  y o u  i n t o  1 9 9 2 ,  s p e c i f i c a l l y  t h e  d a t e  

J u l y  2 1  o f  ’ 9 2 .  A g a i n ,  y o u  p r e p a r e d  a memo o n  

t h a t  d a t e .  C o u l d  y o u  f i n d  t h a t ,  s i r .  

A .  J u l y  2 1 ,  1 9 9 2 ?  

Q. T h a t ’ s  c o r r e c t .  

A .  O k a y ,  I h a v e  i t .  

F!O. BOX 25127 WEST DES MOINES, IA 50265 515i224-Il66 
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Q O  All right, sir. And that particular 

memo indicates that apparently y o u  had had a 

telephone conversation with, I believe, 

Mr. Bertsch? 

A. Is this a handwritten memo? 

Q. Yes, sir 

MR. BERTSCH: We're looking at the one 
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with Orville. 

MR. OKEY: I may be mistaken. One 

of the defense counsel, Mr. Bertsch or 

M r .  Reed. 

A. So we have the same document, are we 

talking where it says "coverage"; then there's a 

date 7-21-92? 

Q .  This would be a document prepared by 

you, Mr. Beal. 

A. In handwritten -- 

Q *  Yes, sir. 

M R .  BERTSCH: The first line says, 

"Plaintiff has filed motion for continuance"? 

M R .  OKEY: Let me j u s t  grab my copy 

here real quickly. Yeah, I believe that's the 

one. 

MR.  BERTSCK: Okay. 

Q. You notice j u s t  above your initials, 

EO. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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Mr. Beal - -  

A .  Just above my initials, yes. 

Q .  Okay. - -  there's a notation. I 

believe the triangle refers to the defense 

counsel? 

A .  Correct. 

Q .  And it reads, "Defense counsel feels 

settlement value is $ 1 5 0 , 0 0 0 " ?  

A .  Yes. 

Q. Did you receive that information from 

Mr. Reed on that particular date? 

A .  That would have been from a phone 

conversation on that date, 

Q. Okay, F r o m  Mr. Reed? 

A .  Yes. 

Q .  And then I believe that subsequent to 

that telephone conversation you then received 

on --  at least it's dated July 28 of 1992, a 

rather long memorandum from Mr. Bertsch; is that 

correct? 

M R .  BERTSCH: Objection t o  the 

derogatory use of the word of "rather long." 

MR. OKEY: Fair enough, Dave. 

A .  It. 's a letter dated July 28 from Dave 

Bertsch? 

Ifo. BOX 25127 WEST DES MOINES, tA 50265 515/224-l366 
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8. That's correct, sir. 

A .  Ten pages long? 

Q. Yes, sir. 

A .  I believe, yes, I've got' that, 

8. All right. If I recall, if you go to 

the last page of that particular letter, 

Mr. Bertsch - -  am I correct in stating he had 

advised you that the case had a verdict range of 

approximately 3 to $400,000? 

A ,  Yes. 

Q 9  A l l  right. And I believe he also 

indicated to y o u  in that letter that he felt that 

the case had a settlement value ri9ht now, 

referring to that time, of S;l50,000; is that 

correct, sir? 

MR. BERTSCH: Objection, Mark. I think 

it states value up to 150,000. 

MR. O K E Y :  U p  to, okay. Thank you. 

MR. BERTSCH: The way- that I'm reading 

it, it's not that it has a 150; it's a settlement 

value, quote, "up to 150,000." 

MR.  O K E Y :  All risht, sir. That's 

fine. 

Q. Is that correct, with that 

understanding, Mr. B e a l ?  

p10. BOX 25127 WEST DES MOINES, IA 50265 5151224-1156 
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A. Yes. 

& .  A l l  right. I’d like you then to go to 

the date of 1 2 - 2 9  of ’ 9 2 .  

MR. BERTSCH: G o t  you. 

Q .  Okay. And again I believe I’m 

referring to a notation prepared by you, 

M r .  Beal. Do you have that, sir? 

A .  Yes. 

Q .  A l l  right. And on that particular date 

I believe you noted that the defense counsel had 

asked you for some authority; correct? 

A. The document reads, “Wants some 

au tho r i t y ” 

Q. Right. And that’s in your handwriting? 

A. Yes. 

Q .  I ’ m  assuming that the person wanting 

authority would be either M r .  Bertsch or 

M r .  Reed. Am I correct in that assumption? 

M R .  BERTSCH: Well, I’m zoing to 

object, Mark, as to -- that’s what he wrote down. 

B u t  if y o u ’ r e  asking him what the conversation 

was with the defense counsel that causes him to 

write that note down, I’m not s u r e  that’s not his 

shorthand to the conversation. 

M R .  OKEY: I understand that he’s just 

€9. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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taking notes at that time. I’m just asking 

whether or not - -  the other person was that was 

requesting authority. 

M R .  BERTSCH: I’m going to object, 

Mark, because - -  the basis of my objection is 

that what he wrote down is his summary of the 

discussion, but he’s not testified that those are 

the exact words that we used when we called h i m .  

M R .  OKEY: I understand that. I ’ m  not 

saying that he wrote down every word of the 

conversation, Dave. 

M R .  BERTSCH: I recognize you are not 

saying he wrote down every word. That’s obvious 

because that only refers to three words there. 

All I’m saying is that your ~ u e s t i o n  assumes that 

Orville or I specifically asked for authority. 

Q .  Well, did Mr. Bertsch ask for that 

authority on that date, sir? 

A .  I don’t recall. 

Q. Do you know if Mr. Reed asked f o r  

authority on that date, sir? 

A .  I don’t recall. 

Q. Okay. N o w ,  I believe on - -  well, let 

me ask you this, Mr, Beal. Is that the first 

notation in your notes on this claim that refers 

_ _ _ _ _ ~  

HI. BOX 25127 WEST DES MOINES, IA 50265 5L51224-ll66 
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t o  a n y  r e q u e s t  f o r  a u t h o r i t y  t o  s e t t l e  t h i s  c a s e ?  

A .  I d o n ' t  s e e  t h a t  i t  s a y s  " r e q u e s t s  

a u t  h o r i t y . " 
Q. O k a y ,  Wha t  e x a c t l y  d o e s '  i t - s a y ?  

A .  I t  s aps  " w a n t s  some  a u t h o r i t y .  

Q. O k a y ,  D o  y o u  c o n s i d e r  t h a t  - -  y o u  d o  

n o t  c o n s i d e r  t h a t  a r e q u e s t  f o r  a u t h o r i t y ?  

A .  T h e  b e s t  I c a n  r e c a l l  i s ,  i t ' s  p r o b a b l y  

j u s t  a n o t e  t o  m y s e l f  t h a t  w e  d i s c u s s e d  t h e  p r o s  

a n d  c o n s  o f  t h e  c a s e , - t h e  p l u s  a n d  m i n u s e s ,  i f  

y o u  w i l l .  And i t  w a s  f e l t  t h a t  i f  w e  w e r e  g o i n g  

t o  o f f e r  s o m e  m o n e y  u p  o n  t h i s  t h i n g ,  t h a t  m a y b e  

t h i s  w o u l d  b e  t h e  t i m e  t o  d o  i t .  

Q .  A l l  r i g h t ,  s i r .  And t h e  p e r s o n  t h a t  

y o u  w o u l d  h a v e  t a l k e d  t o ,  who w o u l d  t h a t  h a v e  

b e e n ?  

A .  I h a v e  no  i d e a .  A s  y o u  c a n  s e e ,  m o s t  

o f  m y  l i t t l e  h a n d w r i t t e n  memos I u s u a l l y  h a v e  a 

n a m e .  T h i s  o n e  d o e s n ' t  say. I t  j u s t  s a g s ,  

" d e f e n s e  c 0 u n s e 1 . ~ '  W h e t h e r  I t a l k e d  w i t h  O r v i l l e  

o r  D a v e ,  I h a v e  n o  i d e a .  

Q -  O k a y .  M o s t  l i k e l y  i t  w o u l d  h a v e  b e e n  

o n e  o f  t h o s e  t w o  g e n t l e m e n ;  c o r r e c t ?  

A .  I b e l i e v e  s o .  

Q. A l l  r i g h t ,  sir. B a s i c a l l y  m y  q u e s t i o n  

RO. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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was, at any time p r i o r  to December 29, 1992, had 

any defense counsel on this case a s k e d  y o u  f o r  or 

told you they wanted authority? 

A .  I don’t believe so, no. 

Q .  A l l  right, sir. On January 11 of 1993, 

f believe - -  

MR. BERTSCH: Mark, bear with us. 

Q .  HOW about finding a document f o r  that 

date? 

M R .  BERTSCH: Right. 

A .  1-11 of ’93, and what’s the heading on 

that? 

& .  That would be, I believe, a memorandum 

to the file. . 

A .  Handwritten again? 

Q .  Yes, sir. 

A .  Okay. I’ve got it, 1 believe I’ve got 

it. 

Q *  Is that in your handwriting, sir? 

A .  Yes, it is. 

Q .  I don’t believe - -  my copy is rather 

fuzzy, but did you initial that document? 

A .  It doesn’t look like I did. No, I 

don’t see m x  initials on it. 

Q *  My first question regarding that 

IK). BOX 25127 WEST DES MOINES, IA 50265 515/224-1156 
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(DEPOSITION OF BRUCE B E A L )  19 

document is, the subject that you identified in 

that document w a s  a n  "authority request," am I 

correct? 

A. Yes, I am seeking authority. 

Q 9  Okay. So you're the one asking for 

authority? 

A. Correct. 

Q *  And who are y o u  asking authority from? 

A .  The memo is addressed to Bob Nelson, 

Q .  A l l  right. And then w o u l d  Mr. Nelson 

then respond back to you? 

A .  Yes. 

Q .  And is his response the printed - -  the 

last line printed on the bottom of the page? 

M R .  BERTSCH: Handwritten. 

Q. Handwritten, I'm sorry. 

A. Mr. Nelson's response w a s ,  "Granted 

$ 5 0 , 0 0 0 . "  

Q. All right. And my copy again, sir, 

is rather fuzzy because it's a faxed copy, but 

is that Mr. Nelson's initials following 

5 0 ,  O O O ?  

A. Yes. 

Q .  And does the date read 1-12-93? 

A. Yes. 

€?O. BOX 25127 WEST DES MOINES, IA 50265 5151'224-ll66 
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8. T h a n k  y o u ,  s i r .  Can  y o u  t e l l  m e ,  

M r .  B e a l ,  w h a t  a c t i o n  o r  a c t i v i t y  o n  t h i s  c l a i m  

o n  J a n u a r y  11 o f  1 9 9 3 ?  

M R .  BERTSCH: One s e c o n d ,  M a r k .  

M R .  O K E Y :  I ’ m  o n  t h a t  same d o c u m e n t ,  

Dave .  I ’ m  n o t  r e a l l y  m o v i n g  o f f  o f  t h a t  y e t ,  t h e  

1 1 - 9 3  d o c u m e n t .  

M R .  BERTSCH: I ’ m  h a n d i n g  h i m  a n o t h e r  

d o c u m e n t  t o  s e e  - -  

M R .  O K E Y :  O k a y .  F i n e .  

M R .  BERTSCH: - -  b e c a u s e  - -  

M R .  O K E Y :  I f  h e ’ s  r e f e r r i n g ,  t o  

r e f r e s h  h i s  r e c o l l e c t i o n ,  t o  a n o t h e r  d o c u m e n t ,  

m a y b e ,  D a v e ,  s i n c e  I ’ m  n o t  t h e r e ,  y o u  c o u l d  

i d e n t i f y  i t  f o r  m e .  

M R .  BERTSCH: I c a n ’ t  t e l l  y o u  t h a t  h e  

is r e f e r r i n g  t o  i t  t o  r e f r e s h  h i s  r e c o l l e c t i o n .  

I h a n d e d  h i m  t h e  J a n u a r y  5 -- o u r  s t a t u s  r e p o r t  

o f  January 5 ,  b u t  h e  h a s  n o t  l o o k e d  a t  i t  p e t .  

F o r  w h a t e v e r  i t ’ s  w o r t h ,  t h a t ’ s  why I s a i d  “ h o l d  

o n ”  i n  c a s e  h e  n e e d e d  t o  r e f r e s h  h i s  

r e c o l l e c t i o n ,  b u t  h e  has n o t  read i t  y e t .  

A .  T o  a n s w e r  y o u r  q u e s t i o n ,  I h a v e  n o  i d e a  

a t  t h i s  t i m e  w h a t  p r o m p t e d  my a c t i o n s  o n  t h e  

RO. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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(DEPOSITION O F  B R U C E  B E A L )  2 1  

1 1 t h .  

Q .  O k a y .  You d o n ' t  h a v e  a s p e c i f i c  

r e c o l l e c t i o n  o f  d e f e n s e  c o u n s e l  a s k i n g  y o u  f o r  

a u t h o r i t y  o n  J a n u a r y  11 ,  1 9 9 3 ?  

M R .  BERTSCH: On J a n u a r y  11, M a r k ?  

M R .  O K E Y :  Y e s ,  s i r .  

A .  N o ,  I d o n ' t .  

Q *  A l l  r i g h t .  T h a n k  y o u .  I b e l i e v e  i n  

y o u r  n o t e  t i t l e d  " memorandum t o  f i l e "  t h a t  y o u  

s e n t  t o  M r .  N e l s o n ,  y o u  t h e n  - -  u n d e r  t h e  s u b j e c t  

" a u t h o r i t y -  r e q u e s t ,  I' y o u  t h e n  w e n t  t h r o u g h  a n d  

s u m m a r i z e d  t h e  s t a t u s  o f  t h i s  p a r t i c u l a r  c l a i m  

a n d  a l s o  t h e  c l a i m s  e v a l u a t i o n .  A m  I c o r r e c t  i n  

t h a t ,  s i r ?  

A .  I n  v e r y  b r i e f  f o r m .  

Q *  Y e s .  And I b e l i e v e  y o u  i n d i c a t e d  t o  

El r .  N e l s o n  t o w a r d s  t h e  b o t t o m  o f  t h e  p a g e  t h a t  i n  

f a c t  t h e r e  w a s  a 5 0 / 5 0  c h a n c e  o f  a d e f e n s e  

v e r d i c t ?  

A .  T h a t ' s  w h a t  i t  s a y s ,  y e s .  

Q .  My q u e s t i o n  i n  t h a -t  r e g a r d ,  M r ,  B e a l ,  

i s ,  w a s  t h a t  y o u r  p e r s o n a l  o p i n i o n  or e v a l u a t i o n  

r e g a r d i n g  t h i s  c a s e  o r  c l a i m  or d i d  t h i s  

i n f o r m a t i o n  come  from some  o t h e r  s o u r c e ?  

M R .  BERTSCH: I'm g o i n g  t o  o b j e c t ,  

RO. BOX 25127 WEST DES MOTNES, IA 50265 5151224-ll66 
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M a r k ,  b e c a u s e  I t h i n k  y o u r  q u e s t i o n  i s  i n  t h e  

d i s j u n c t i v e ,  t h a t  i t ' s  a n  e i t h e r / o r  i n  t e r m s  o f  

t h a t .  I t ' s  e i t h e r  h i s  o p i n i o n  o r  s o m e o n e  e l s e ' s  

o p i n i o n  a s  o p p o s e d  t o  m i g h t  b e  b o t h  o p i n i o n s .  

M R .  O K E Y :  I c a n  a c c e p t  t h a t ,  D a v e .  I 

g u e s s  I ' m  n o t  t r y i n g  t o  b e  t e c h n i c a l  w i t h  t h e  man 

o r  t r y i n g  t o  g e t  h i m  - -  t o  p i n  h i m  d o w n ,  

MR.  BERTSCH: W i t h  t h a t  u n d e r s t a n d i n g ,  

g o  a h e a d  a n d  a n s w e r .  

Q *  I f  h e  c a n  j u s t  a n s w e r  i t  i n  a n y  f a s h i o n  

t h a t  h e  c a n ,  I w o u l d  a p p r e c i a t e  i t .  

A .  C o u l d  y o u  r e p e a t  t h e  q u e s t i o n  a g a i n ,  

p l e a s e ?  

Q .  S u r e , '  M r .  B e a l .  T h e  q u o t a t i o n  or t h e  

n o t a t i o n  " 5 0 / 5 0  c h a n c e  o f  d e f e n s e  v e r d i c t , "  I 

g u e s s  I ' m  j u s t  a s k i n g  y o u ,  s i r  - -  l e t  m e  a s k  i t  

t h i s  way  f i r s t .  Was t h a t  y o u r  o p i n i o n  o f  t h i s  

p a r t i . c u 1 a r  c l a i m ?  

A .  T h e  e v a l u a t i o n s  t h a t  I h a d  r e c e i v e d  

f r o m  d e f e n s e  c o u n s e l .  

Q *  A l l  r i g h t .  And b a s e d  u p o n  t h o s e  

I e v a l u a t i o n s ,  y o u  w e r e  s e n d i n g  t h a t  i n f o r m a t i o n  

t h e n  o n  t o  M r .  N e l s o n ?  

Pro. BOX 25127 WEST DES M O W S ,  IA 50265 515/224-U66 
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(DEPOSITION OF B R U C E  B E A L )  2 3  
- 

A. Yes. 

Q. I believe also, just below that, you 

indicate that there's a settlement range and then 

you give the figures 125 to $15O,OOO;'is that 

correct? 

A. Yes. 

Q. Did you have a personal opinion on the 

chance of a defense verdict on January- 1 1 ,  1993? 

A. Did I have a personal opinion? 

Q *  Yes, sir, as the claims adjustor on 

this case. 

A. It would solely be based on what type 

of evaluation I was getting from defense counsel. 

Q. All right. I gather you did not have 

an independent opinion then of a chance o f  a 

defense verdict in this case on that particular 

date? 

A. No, I did not. 

& .  Did y o u  have an independent opinion 

rezarding the settlement range of this case? And 

again, I'm referring to January 11 of 1993. 

A. I wrote down 125,000, $150,000. And it 

would appear that I derived that from defense 

counsel's evaluation. 

Q. A l l  right, sir. Let me ask y o u  this. 

l?O. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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(,DEPOSITION OF BRUCE BEAL) 2 4  

Did the reinsurance carrier, did they ever 

express an opinion to you at or about the time of 

January 11, 1993, regarding their evaluation of 

this claim? 

A .  No, they did not. 

Q .  I ’ l l  get into this a little bit later, 

but, Mr. Beal, who was the representative f o r  the 

ERC? 

MR. BERTSCH: Mark, what do you mean by 

the representative that - -  

MR. OKEY: That Mr. Beal dealt with or 

communicated with at the reinsurance carrier. 

MR. BERTSCH: On this file, you mean? 

MR. OKEY: Yes, sir. 

MR. BERTSCH: Okay. If anyone, I don’t 

know. Go ahead, Bruce. 

A. O f f  the top of my head, I don’t know 

the person’s name. I know that there’s been two 

of them over the life of this f i l e .  

Q. Do you know either of their names? 

A .  The most current one has been Don 

Heinrich. 

Q .  Would you spell that last name for me? 

A .  No, I don’t know how. 

& .  Okay. Do you know the other person’s, 

€?O. BOX 25127 W S T  DES MOINES, IA 50265 515/224-1166 
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a c k n o w l e d g m e n t  f r o m  E R C  t h a t  t h e y  r e c e i v e d  a c o p y  

o f  o u r  f i l e .  

Q. T h a t ’ s  c o r r e c t .  I w a s  u n a b l e  t o  make 

o u t  t h e  l a s t  n a m e ,  a n d  I w a s  h o p i n g  t h a t  you 

c o u l d  h e l p  m e  w i t h  i t .  

A .  Tom C r o s s e t t .  

Q. P a r d o n ?  

A .  Tom C r o s s e t t ,  C - r - o - s - s - e - t - t .  

Q. A l l  r i g h t .  T h a n k  y o u .  Now, o n  t h e  

d a t e  t h a t  y o u  h a d  w r i t t e n  t h i s  memorandum t o  

Mr. N e l s o n ,  I g a t h e r  y o u  d i d  n o t  h a v e  a n y  

a u t h o r i t y  a t  t h a t  t i m e ;  i s  t h a t  c o r r e c t ?  

A .  I w o u l d  h a v e  o n l y  h a d  my 1 0 , 0 0 0  

a u t h o r i t y .  

Q. A l l  r i g h t .  Now, when  M r .  N e l s o n  g o t  

b a c k  t o  y o u ,  I b e l i e v e  h e ,  w h a t ,  r e t u r n e d  t h i s  

memorandum t o  y o u  o n  t h e  1 2 t h  o f  J a n u a r y ,  1 9 9 3 ?  

A .  T h a t ’ s  t h e  d a t e  t h a t  h e  s i g n e d  i t .  I 

c a n  o n l y  a s s u m e  I g o t  i t  t h a t  d a t e ,  w h i c h  i s  

p r o b a b l y  c o r r e c t  s i n c e  w e ’ r e  o n l y  a b o u t  5 0  f e e t  

a p a r t .  

Q 9  I g u e s s  I w a s  j u s t  -- f o r  m y  own 

c u r i o s i t y ,  t h i s  memorandum w o u l d  h a v e  t o  

RO. BOX 25127 VVlEST DES M O I N i ,  IA 50255 515/224-U66 
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(,DEPOSITION OF BRUCE B E A L ]  2 6  

physically be placed on his desk and then he 

would respond to it by writing on it and then 

returning it back to you; is that correct? 

A .  It may have gone through the hands of a 

clerical or a secretarial individual. 

Q .  I understand that. I ’ m  not saying that 

you actually hand-delivered i t ,  but that’s how it 

would be transferred between the two of you? 

A .  Yes. 

Q. A l l  right. N o w ,  when Mr. Nelson 

granted the $50,000 authority, was that the first 

authority to settle this particular claim that 

had ever been granted on this case? 

A .  I don’t recall without going back 

through the entire file. 

Q *  Well, I ’ l l  tell you what, Have y o u  had 

En opportunity to review this file prior to y o u r  

deposition today? 

A .  Yes, I’ve breezed through it. 

Q *  Okay. Do you recall seeing any other 

notation or documentation indicating that some 

authority had been granted on this case prior to 

January 12, 1 9 9 3 ?  

A .  No, I did not notice it. 

8. A l l  right, sir. Mr. Beal, y o u ’ r e  aware 

EO. BOX 25127 WEST DES MOINES, IA 50265 5151224-1166 
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of what date this trial commenced, are you not? 

A .  I believe it was the 13th of January. 

M R .  BERTSCH: Mark, I'm showing his 

memo, the 13th. It indicates "picked.jury on the 

12th." 

& .  Right. The trial actually commenced on 

the 12th o f  January, correct? I don't know i f  

that's a big issue f o r  dispute here, I'm j u s t  

telling y o u  the fact that it did start on the 

12th. 

A. My notes sag the j u r y  was picked on the 

12th and opening statements were on the 13th. 

Q *  Can you tell me, Mr. Beal, how yo'u 

conveyed M r .  Nelson's grant of authority to 

defense counsel? 

A. By phone. 

Q. And can you tell me, sir, when you 

telephoned them and who did you talk to? 

A .  Referring to my handwritten note of 

1-13-93, I talked with Dave Bertsch. And at the 

bottom of that is "advised okay to offer 50,000 

and see where plaintiff lands. Everyone's still 

on fairly even ground." 

Q. Okay, And are you referring to a 

memorandum to the file prepared by y o u  and dated 

PO. BOX 25127 'WEST DES MOINES, IA 50265 5W224-ll66 
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1 - 1 3 - 9 3 ?  

A .  Y e s .  

Q *  A l l  r i g h t ,  s i r .  S o  d o  y o u  know when  

t h a t  $ 5 0 , 0 0 0  a u t h o r i t y  w a s  a c t u a l l y  o f f e r e d  t o  

t h e  p l a i n t i f f ?  

M R .  BERTSCH: M a r k ,  m a y b e  y o u  c a n  t e l l  

u s  t h a t .  

Q -  I ’ m  t r y i n g  t o  r e m e m b e r .  

A .  N o ,  I d o n ’ t  k n o w .  

& .  A l l  r i g h t ,  s i r .  

M R .  BERTSCH: T h i n g s  w e r e  k i n d  o f  a 

b l u r  t h a t  w e e k .  

M R .  O K E Y :  I c a n  a D p r e c i a t e  t h a t .  

M R .  BERTSCH: And I d o n ’ t  r u n  i t  

t h r o u g h  my m i n d  t o o  o f t e n  s i n c e .  

M R .  O K E Y :  A l l  r i g h t .  

Q. C a n  y o u  t e l l  m e ,  M r .  B e a l ,  w h e n  y o u  

w e r e  f i r s t  a d v i s e d  a s  t o  p l a i n t i f f s ’  r e a c t i o n  t o  

t h a t  o f f e r  h a v i n g  b e e n  m a d e ?  

A .  I f  I may  l o o k  t h r o u g h  t h e  f i l - e .  
t 

Q .  S u r e .  T a k e  y o u r  t i n e .  

M R .  BERTSCH: M a r k ,  I ’ m  s h o w i n g  h i m  

a n o t h e r  m e m o  d a t e d  J a n u a r y  1 3 ,  o n e  o f  h i s  

h a n d w r i t t e n  p a g e s  a t  t h e  b o t t o m  h e r e .  

M R .  O K E Y :  A l l  r i g h t .  

IFK). BOX 25127 WEST DES M O N S ,  IA 50265 515/224-U66 
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Q .  A r e  y o u  w i t h  m e ,  B r u c e ?  

A .  Y e s .  T h a t  i s  t h e  1 3 t h  o f  J a n u a r y ,  ' 9 3 .  

I t  s t a r t s  o u t  o n  t h a t  p a g e ,  " D e f e n s e  D . C . ,  K e l l i  

P e a r s o n .  " 

Q .  R i g h t .  I ' m  o n  t h e  same p a g e  w i t h  y o u .  

A .  A l l  r i g h t .  And I g u e s s  e s s e n t i a l l y  t h e  

t h i r d  p a r a g r a p h ,  

Q .  Y e s ,  s i r .  

A .  I w a s  a d v i s e d  t h a t  t h e  o f f e r  h a d  b e e n  

made  t o  t h e  p l a i n t i f f .  

Q .  I ' m  sorry. I d i d n ' t  m e a n  t o  c u t  y o u  

o f f .  A r e  y o u  f i n i s h e d ,  s i r ?  

A .  Y e s .  

Q .  A l l  r i g h t .  When y o u  w e r e  a d v i s e d ,  who 

a d v i s e d  y o u ?  

A .  P o s s i b l y  O r v i l l e  R e e d .  

Q *  A l l  r i g h t .  N o w ,  d i d  y o u  h a v e  a 

c o n v e r s a t i o n  or a n  o p p o r t u n i t y  t o  t a l k  w i t h  

Mr. R e e d  o n  t h e  1 4 t h ,  t h e  f o l l o w i n g  d a y ?  
~ 

A .  I t  w o u l d  a p p e a r  t h a t  I d i d .  

Q .  A l l  r i g h t .  And a g a i n ,  y o u  p r e p a r e d  a 

memorandum t o  f i l e  a n d  i t  w a s  d a t e d  f o r  J a n u a r y  

1 4 ,  1 9 9 3 ?  

A .  And how d o e s  i t  s t a r t  o u t ?  

Q *  I b e l i e v e  my c o p i e s  i n d i c a t e  a 
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you a t  t h a t  p a r t i c u l a r  t i m e  a n d  o n  t h a t  d a t e ?  

A .  W e l l ,  i t  a p p e a r s  t h a t  t h e  t r i a l  w a s  
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d o c u m e n t  - -  l e t  m e  c o u n t  t h e m  h e r e .  

M R .  BERTSCH: D o e s  i t  s t a r t  o f f  " T r i a l  

w i l l  f i n i s h  u p  o n  S a t u r d a y " ?  

M R .  O K E Y :  N o p e .  My d o c u m e n t  d a t e d  

1 - 1 4 ,  ' 9 3 ,  i s  a t w o - p a g e  d o c u m e n t .  

M R .  BERTSCH: A l l  r i g h t ,  

M R .  O R E Y :  B o t h  p a g e s  b e i n g  t i t l e d  

"memorandum t o  f i l e . "  I ' m  n o t  s u r e  I h a v e  t h e  

f i r s t  o r  t h e  s e c o n d  p a g e  t h a t  I ' m  r e f e r r i n g  t o ,  

b u t  t h e  s u b j e c t  o n  m i n e  s a y s ,  " O r v i l l e  R e e d ,  

d e f e n s e  c o u n s e l .  " 

M R .  BERTSCH: R i g h t .  

T H E  WITNESS: R i g h t .  

MR.  BERTSCH: T h a t ' s  t h e  f i r s t  p a g e .  

Q .  O k a y .  T h e n  t h e  s e c o n d  p a g e  

c o n c l u d e d  - -  a n d  b e l o w  t h e  l a s t  s e n t e n c e  t h e r e  i s  

y o u r  s i g n a t u r e  o r  your i n i t i a l s ,  c o r r e c t ,  

M r ,  B e a l ?  

A .  Y e s ,  i t  i s .  

Q. And i f  I c a n  r e f e r  y o u  t o  t h e  s e c o n d  

p a g e  o f  t h a t  m e m o r a n d u m .  A r e  y o u  t h e r e ,  s i r ?  

A .  Y e s .  

F!O. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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going well, a good neck-and-neck race by 

plaintiff and defendants. It wasn't anywhere 

strongly in anybody's favor. 

Q. Well, I'm referring to the second page 

there, okay, specifically - -  

A. "Trial will finish up on Saturday"? 

Q. Yes, sir. Then I believe, like the 

second line down from that, you indicated "1 

advised M r .  Reed to continue trial." 

M R .  BERTSCH: Mark - -  

Q. Do you see where that's at? 

M R .  BERTSCH: I mean, he's on the same 

page with you. If you look at the line in 

between, "Defense thinks they're running even 

with plaintiff," that's why - -  

MR. O K E Y :  I understand that. I think 

I commented about that and I understand that. 

MR. BERTSCH: Okay. He's on the same 

page with you. 

Q .  It goes on and it says - -  to be honest 

with you, Mr. Beal, my copy again is pretty darn 

hard to read. Can y o u  read to me from your 

original record the rest of the paragraph or -- 

that starts with "I advised." 

A .  "I advised M r .  Reed to continue trial 

2 4  

2 5  
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a n d  l e t  me know how d e f e n s e ' s  c a s e  g o e s  o n  

F r i d a y .  O r v i l l e  t h i n k s  i f  w e  w a n t  t o  s e t t l e ,  w e  

s h o u l d ,  b u t  u p  t o  $ 2 5 0 , 0 0 0 .  I a d v i s e d  w e ' l l  w a i t  

f o r  r e s u l t s  o n  F r i d a y . "  

9 .  And w a s  y o u r  r e s p o n s e  t o  M r .  R e e d  

t e l l i n g  y o u  a b o u t  t h e  -- a n y  d e s i r e  t o  s e t t l e  w a s  

. j u s t  - -  

A .  T o  w a i t  u n t i l  t h e  n e x t  d a y  o f  t r i a l .  

Whose  d e s i r e  t o  s e t t l e ?  

Q .  W e l l ,  I ' m  t r y i n g  t o  i n t e r p r e t . w h a t  w a s  

w r i t t e n  t h e r e .  " O r v i l l e  t h i n k s  i f  w e  w a n t  t o  

s e t t l e , "  I a s s u m e  t h a t  t h e  " w e "  r e f e r s  t o  t h e  

d e f e n s e ,  b o t h  y o u  a n d  t h e  i n s u r a n c e  c a r r i e r  a n d  

t h e  d e f e n s e  c o u n s e l .  A m  I w r o n g  i n  t h a t  

a s s u m p t i o n ?  

A .  I g u e s s  t h e  way t h a t  I r e a d  t h i s ,  t h a t  

i f  w e  h a v e  a d e s i r e  t o  s e t t l e ,  p e r h a p s  w e  s h o u l d  

p u t  u p  s o m e  m o n e y ,  b u t  o n l y  u p  t o  2 5 0 , 0 0 0 .  

Q *  A l l  r i g h t ,  s i r .  

A .  And b a s e d  o n  t h a t  t i m e ,  p l a i n t i f f s  w e r e  

s t i l l  a t  8 0 0 , 0 0 0  a n d  u n w a v e r i n g  a n d  it w a s  my 

d e c i s i o n  t o  w a i t  o n e  m o r e  d a y .  

Q .  A l l  r i g h t .  D i d  y o u  t a k e  a n y  a c t i o n  t o  

g o  b a c k  t o  M r .  N e l s o n  t o  s e c u r e  a n y  a d d i t i o n a l  

a u t h o r i t y  f r o m  h i m  o n  t h a t  p a r t i c u l a r  d a t e  a f t e r  

WEST DES MOINES, IA 50265 515/224-ll66 EO. BOX 25127 
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y o u r  c o n v e r s a t i o n  w i t h  M r .  R e e d ?  

A .  N o t  t h a t  I r e c a l l .  

& .  A l l  r i g h t .  I ’ m  g o i n g  t o  s h i f t  a f e w  

g e a r s  h e r e  a n d  t a k e  y o u  b a c k  i n  t i m e  a g a i n ,  And 

f o r  y o u r  b e n e f i t ,  s i r ,  s o  t h a t  y o u  k n o w  w h a t  I ’ m  

r e f e r r i n g  t o ,  I ’ d  l i k e  y o u  t o  l o o k  f o r  a memo 

f r o m  A t t o r n e y  Don P o w e l l  t h a t  i s  d a t e d  F e b r u a r y  

1 5 ,  o f  1 9 9 1 .  Maybe y o u  c a n  h e l p  m e  f i n d  t h a t ,  

D a v e .  

M R .  BERTSCH: Y e a h .  O k a y .  

A .  A l l  r i g h t .  

Q .  Now, s i r ,  t h a t  memo w a s  p r e p a r e d  b y  a 

M r .  P o w e l l  t h e  d a y  f o l l o w i n g  h i s  i n t e r v i e w  o f  

y o u r  i n s u r e d ,  Dr. K l a s e r n e r ;  i s  t h a t  c o r r e c t ?  

M R .  BERTSCH: W e l l ,  M a r k ,  i t  a p p e a r s  t o  

b e  - -  B r u c e  w o u l d  n o t  h a v e  a n y  p e r s o n a l  

k n o w l e d g e ,  y o u  k n o w ,  o t h e r  t h a n  w h a t  t h e  d o c u m e n t  

i t s e l f  s h o w s ,  

MR.  O K E Y :  T h e  d o c u m e n t  i s  d a t e d  

F e b r u a r y  1 5 ,  ’ 9 1 ,  a m  I c o r r e c t ?  

M R ,  BERTSCH: And i t  r e f e r s  t o  a 

F e b r u a r y  1 4  m e e t i n g  w i t h  D r .  K l a s e r n e r .  T h e  o n l y  

p e r s o n  t h a t  c o u l d  v o u c h  for t h a t  i s  Don P o w e l l .  

B u t ,  I m e a n ,  w e  a r e  b o t h  r e a d i n g  o f f  t h e  same 

d o c u m e n t ,  c o r r e c t ,  

I?O. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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MR. O K E Y :  And I ’ m  j u s t  p i n n i n g  down 

t h e  d a t e s  o n  t h e s e ,  i f  I c a n .  

M R .  BERTSCH: I ’ l l  s t i p u l a t e .  

M R .  O K E Y :  T h a t ’ s  a l l  I ’ m  a s k i n g .  

M R .  BERTSCH: I’ll s t i p u l a t e  t h a t  t h e  

d o c u m e n t  d a t e s  t h a t  y o u ’ v e  j u s t  s t a t e d  a r e  w h a t  

t h e  d o c u m e n t s  r e f l e c t ,  b u t  I d o n ’ t  t h i n k  Mr. B e a l  

c a n  v o u c h  for w h e t h e r  or n o t ,  y o u  k n o w ,  t h o s e  

t o o k  p l a c e .  A l l  h e ’ s  d o i n g  i s  d o i n s  t h e  same 

t h i n g  y o u  a r e ,  w h i c h  i s  r e a d i n g  t h i s  d o c u m e n t  

t h a t ,  y o u  know - -  

Q .  O k a y .  A n d ,  M r .  B e a l ,  t h i s  memorandum 

w a s  p r e p a r e d  b y  M r ,  P o w e l l  a n d  f o r w a r d e d  t o  y o u  

t o  i n f o r m  you o r  t o  a d v i s e  y o u  o f  how h i s  

i n t e r v i e w  o f  Dr. K l a s e r n e r  h a d  g o n e  o n  t h e  1 4 t h ,  

a m  I c o r r e c t ?  

A .  Y e s .  

Q *  And M r .  P o w e l l  i n d i c a t e d  t o  y o u  a t  t h a t  

t i m e  t h a t  i t  h a d  n o t  g o n e  c o m p l e t e l y  f a v o r a b l e .  

I s  t h a t  a f a i r  c h a r a c t e r i z a t i o n  o f  t h a t  

i n t e r v i e w ?  

M R .  BERTSCH: W h e r e  a r e  y o u  a t ,  M a r k ?  

MR. O K E Y :  W e l l ,  I ’ m  a s k i n g  i n  a 

g e n e r a l  s e n s e ,  D a v e ,  t h a t  --  w h e t h e r  or n o t  h e ,  

r e f e r r i n g  to M r .  B e a l ,  r e c e i v e d  i n f o r m a t i o n  f r o m  
\ 
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Mr. Powell in a memorandum that was not 

particularly favorable to Dr. Klaserner. 

MR. BERTSCH: Well, if you don’t want 

to tell us specifially where, then I’d like him 

to read the entire memo then before he comments 

on the characterization o f  it because I don’t 

think - -  

MR. OKEY: I understand. I just 

assumed that he had read it, Dave. If he hasn’t, 

please g o  ahead and read it. 

MR. BERTSCH: Why don’t you take a 

minute to read the document. 

MR. OKEY: Sure. I think it’s several 

pages, like two or three. 

MR. BERTSCH: It’s more like five. 

That’s why I’d rather he read the document 

before, you know, he answers any questions to 

characterizing what it says because -- 
- 

MR. OKEY: Fair enough. And just let 

us know when you’re ready, 

MR. BERTSCH: I will tell you now that 

I met with Mr. Beal earlier today and went 

through the file in a general sense, but we did 

not sit down and read each document like this. 

M R .  OKEY: Okay. 

F?O. BOX 25127 WEST DES MOTNES, IA 50265 5W224-1166 
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M R .  BERTSCH: A r e  y o u  done? 

THE WITNESS: Yeah. 

M R .  BERTSCH: Do y o u  want to put the 

question to him again, Mark. 

Q. Sure, Dave. M r .  Beal, my question is 

this: you’ve now read the memorandum by 

Mr. Powell dated February 15  of 1991. Contained 

therein, isn’t it correct that Mr. Powell points 

out at least three problem areas regarding Dr. 

Klaserner? 

A. I think your question is very vague. 

Q .  All right. 

A .  But I’ll attempt to answer it. That 

memorandum is based on Don Powell’s initial 

discussion and impressions of the case. And it’s 

very early on in the case. I guess it’s not as 

favorable as one would want early on in a case, 

but it’s nothing that couldn’t be overcome with 

experts. That’s written without any expert 

opinion also. You know, Don hasn’t explored -- 

we haven’t gotten into discovery. 

. 

Q *  I understand that this is early on in 1 
the case, but this claim had actually occurred 

back on December 1 of 1989. This is being 

written well over a year later, am I correct? 
\ 
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M R .  BERTSCH: W e l l ,  I ’ l l  s t i p u l a t e  t o  

t h a t ,  M a r k .  

M R .  O K E Y :  A l l  r i g h t .  I ’ m  j u s t  

s a y i n g  - -  

M R .  BERTSCH: L e t  m e  a s k  y o u ,  t h o u g h ,  

y o u  s a i d  t h r e e  p r o b l e m s ,  t h a t  h e  i d e n t i f i e s  t h r e e  

p r o b l e m s .  And I r e a d  t h i s  - -  m a y b e  w h a t  

y o u ’ r e  - -  y o u  k n o w ,  b e c a u s e  I d o n ’ t  s e e ,  y o u  

k n o w ,  t h e  f i r s t  p r o b l e m ,  s e c o n d  p r o b l e m ,  t h i r d  

p r o b l e m .  S o  i f  y o u ’ v e  g o t  - -  

€2. L e t  m e  a s k  i t  t h i s  w a y .  M r .  B e a l ,  i n  

t h a t  m e m o r a n d u m ,  d o e s  M r .  P o w e l l  i d e n t i f y  t h a t  

t h e r e  i s  a s i g n i f i c a n t  q u e s t i o n  a s  t o  w h e t h e r  

Dr. K l a s e r n e r  s h o u l d  h a v e  m a n i p u l a t e d  

Mrs. L o v e l l ?  F i r s t  o f  a l l ,  d o e s  h e  m e n t i o n  t h a t ?  

M R .  B E R T S C H :  W e l l ,  M a r k ,  m a y b e  t o  move  

i t  a l o n g ,  c a n  y o u  s h o w  u s  w h e r e  b e c a u s e  I t h i n k  

h e  c a n  a n 5 w e r  y e s  or n o .  

M R .  O K E Y :  I ’ l l  b e  s u r e  t o  g e t  i t .  

M R .  B E R T S C H :  I m e a n ,  it’s a f i v e - p a g e  

d o c u m e n t .  I w a n t  to t r y  t o  move t h i s  a l o n g .  

W h a t e v e r  i t  s a y s ,  i t  s a y s .  

MR, O K E Y :  O k a y .  F i n e ,  D a v e .  

MR. B E R T S C H :  I ’ l l  s e e  i f  I c a n  s p o t  ~t 

h e r e .  

€33. BOX 25127 WEST DES MOIMES, IA 50265 515i224-ll66 
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M R .  O K E Y :  H o l d  o n  o n e  s e c o n d ,  p l e a s e .  

P a g e  4, f i r s t  p a r a g r a p h .  

M R .  BERTSCH: Y e a h .  

M R .  O K E Y :  Midway t h r o u g h ,  s t a r t s  w i t h  

t h e  s e n t e n c e  "When I p o i n t e d  o u t . "  

M R .  BERTSCH: - -  " t h a t  t h e r e  w o u l d  b e  a 

s i g n i f i c a n t  q u e s t i o n  c o n c e r n i n g  w h e t h e r  o r  n o t  h e  

s h o u l d  h a v e  p e r f o r m e d  t h e  m a n i p u l a t i o n  a n d  w h e n  I 

f u r t h e r  p o i n t e d  o u t  t h a t  h i s  t h o u g h t s  a b o u t  

p r e - s t r o k e  s y m p t o m s  w e r e  n o t  h e l p f u l  w i t h  r e s p e c t  

t o  t h i s  q u e s t i o n ,  h e  e s s e n t i a l l y  s t a t e d , "  e t  

c e t e r a .  O k a y .  

M R ,  O K E Y :  R i g h t .  And I ' m  a s k i n g  

M r .  B e a l  t o  c o n f i r m  t h a t  M r .  P o w e l l  r e p o r t e d  t h a t  

t o  h i m .  

M R .  BERTSCH: I'll s t i p u l a t e  t o  i t ,  

M a r k .  

M R .  O K E Y :  T h a n k s .  P i n e .  

MR. BERTSCH: T h e ' d o c u r n e n t  s a y s  w h a t  i t  

s a y s .  And t o  t h e  e x t e n t  t h a t  t h e  d o c u m e n t  s a y s  

t h a t  i t  w a s  a s i g n i f i c a n t  q u e s t i o n  --  

MR.  O K E Y :  A l l  r i g h t ,  D a v e ,  T h a n k  y o u .  

M R .  BERTSCH: O k a y .  

Q. M r .  B e a f ,  t h e  p r o b l e m  a r e a  t h a t  

M r .  P o w e l l  r e f e r s  t o  i n  t h a t  m e m o r a n d u m  o f  

RO. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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F e b r u a r y  1 5  o f  '91 - -  

M R .  B E R T S C H :  I ' m  g o i n g  t o  o b j e c t  t o  

t h e  t e r m  " p r o b l e m  a r e a . "  T h e r e ' s  a d i f f e r e n c e  

b e t w e e n  p r o b l e m  a r e a  a n d  s i g n i f i c a n t  q u e s t i o n .  

B u t  w i t h  t h a t  o b j e c t i o n ,  g o  a h e a d ,  M a r k .  

M R .  O K E Y :  O k a y .  T h a n k s ,  D a v e .  A n d ,  

J o d y ,  1'11 t r y  n o t  t o  s t e p  o v e r  D a v e ' s  t a l k  a n d  

l i k e w i s e .  S o  i f  y o u  n e e d  t o  s t o p  a n d  a s k  u s  t o  

s l o w  d o w n ,  w e ' l l  b e  g l a d  t o  d o  s o .  

MR. BERTSCH: N o .  2 .  

Q .  S u r e .  N o .  2 .  M r .  B e a l ,  d i d  M r .  P o w e l l  

i n d i c a t e  t o  y o u  i n  t h a t  memorandum t h a t  

D r .  K l a s e r n e r  w a s  n o t  u p - t o - d a t e  o n  c h i r o p r a c t i c  

d e v e l o p m e n t s ?  

M R ,  B E R T S C H :  W h e r e  a r e  w e  a t ,  M a r k ?  

M R .  O K E Y :  O k a y .  

MR. BERTSCH: I t h i n k  I s a w  i t ,  b u t  I 

d o n ' t  s e e  i t  a s  I ' m  - -  

M R .  O K E Y :  P a g e  5 ,  s e c o n d  p a r a g r a p h ,  

s e c o n d  s e n t e n c e .  

M R .  BERTSCH: " H i s  l a c k  o f  c u r r e n t  

e d u c a t i o n  w i l l  o b v i o u s l y  c a u s e  a p r o b l e m  i f  t h i s  

m a t t e r  i s  s k i l l f u l l y  p r e s e n t e d  t o  a j u r y " ?  

M R .  O K E Y :  N o .  I ' v e  g o t  p a g e  5 ,  s e c o n d  

p a r a g r a p h ,  s e c o n d  s e n t e n c e .  I t  s a y s ,  " I t  d i d  

m. BOX 2.5127 WEST DES MOINES, IA 50265 5151224-1166 
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a p p e a r  t o  m e . "  Do y o u  s e e  t h a t ?  

M R .  B E R T S C H :  I ' m  w i t h  y o u .  O k a y .  

I'll s t i p u l a t e  t o  t h a t ,  t h a t  i t  s a y s  t h a t  " I t  d i d  

a p p e a r  t o  m e  t h a t  h e  p r o b a b l y  d i d  n o t . k e e p  u p  

w i t h  t h e  d e v e l o p m e n t s  o f  h i s  p r o f e s s i o n .  'I I'll 

s t i p u l a t e  t h a t  o n  - -  t h a t ' s  c o n t a i n e d  i n  t h e  memo 

t h a t  Don s e n t  t o  B r u c e .  

M R .  O K E Y :  A l l  r i g h t .  And now I g a t h e r  

y o u ' r e  s t i p u l a t i n g  t h a t  M r .  B e a l  a c k n o w l e d s e s  

t h a t  c o m m e n t  b y  M r .  P o w e l l ?  

M R .  BERTSCH: S u r e .  

Q .  O k a y .  T h e n  t h e  f i n a l ,  t h e  t h i r d  a r e a ,  

i s  t h a t  - -  a n d  I ' m  u s i n g  t h e  t e r m  " p r o b l e m  a r e a , "  

a n d  y o u  c o r r e c t  m e  i f  y o u  h a v e  a b e t t e r  t e r m  b u t ,  

M r .  B e a l ,  d i d  M r .  P o w e l l  t e l l  y o u  o n  F e b r u a r y  1 5 ,  

1 9 9 1 ,  t h a t  D r .  K l a s e r n e r  q u i t t i n g  t h e  p r a c t i c e  o f  

c h i r o p r a c t i c  a n d  b e c o m i n g  a s t r e e t  p r e a c h e r  w a s  

a l s o  a p r o b l e m  i n  t h i s  c a s e ?  

M R .  BERTSCH: W h e r e  i s  t h e  " q u i t t i n g  

t h e  p r a c t i c e "  p a r t  o f  i t ?  

M R .  O K E Y :  W e l l  - -  

M R .  BERTSCH: I ' m  r e a d i n g  i t  w h e r e  i t  

s a y s  --  

MR. O K E Y :  T h e r e  a r e  s e v e r a l  r e f e r e n c e s  

t o  i t ,  h o w e v e r  t h e  t h i r d  p a r a g r a p h  o n  p a g e  5 

PO. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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~~ 

i n d i c a t e s  i t ’ s  a l s o  a - -  c a u s e d  a p r o b l e m .  

M R .  B E R T S C H :  M a r k ,  t h e  o n l y  r e a s o n  

t h a t  I a s k  y o u  i s  t h a t  I r e a d  t h a t  t h i r d  

p a r a g r a p h .  I t  s a y s ,  q u o t e ,  “ I n  a d d i t i o n ,  h i s  

s t r e e t  p r e a c h i n ?  may a l s o  c a u s e  a p r o b l e m ,  I’ - - 

M R .  O K E Y :  C o r r e c t .  

M R .  BERTSCH: - -  c l o s e d  q u o t e .  I ’ l l  

s t i p u l a t e .  

M R .  O K E Y :  T h o s e  a r e  t h e  r e f e r e n c e s  

t h a t  I ’ m  r e f e r r i n g  t o .  

M R .  BERTSCH: I t h i n k  w h a t  t h a t  i s  

s a y i n g ,  t h o u g h ,  t h e  c o n c e r n  a b o u t  s t r e e t  

p r e a c h i n g  i s  much l i k e  t h e  o n e  j u r o r  s a i d  i n  v o i r  

d i r e .  I d o n ’ t  s e e  a n y  r e f e r e n c e  t o  t h a t  
+ 

p a r a g r a p h  t o  t h e  q u i t t i n g  o f  p r a c t i c e  u n l e s s  

y o u ’ r e  e q u a t i n g  t h a t  w i t h  p r e a c h i n g .  B u t  I know 

t h e r e ’ s  --  s o m e w h e r e  e l s e  i n  h e r e  h e  s a y s  

q u i t t i n g  t h e  p r a c t i c e ,  b u t  I d o n ’ t  know w h e t h e r  

Don i d e n t i f i e s  t h a t  a s  a n  i s s u e  i n  t h e  c a s e ,  

t h o u g h .  

MR.  OKEY: W e l l ,  l e t  m e  - -  i s n ’ t  i t  

a l s o  c o n t a i n e d  i n  t h a t  memorandum t h a t  he  -- I ’ m  

r e f e r r i n g  t o  D r .  K l a s e r n e r  - -  t o l d  M r .  P o w e l l  

t h a t  he  q u i t  t h e  p r a c t i c e  o f  c h i r o p r a c t i c  for t w o  

r e a s o n s :  O n e ,  h e  h a d  c a l l i n g s  of God a n d ,  t w o ,  

PO. BOX 25127 WEST DES MOINES, IA 50265 5W224-ll66 
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he quit because of the Love11 incident? Isn't 

that true? 

MR.  BERTSCH: Okay. You're referring 

to page I ,  quote, "As a result of his calling 

from the Lord and as a result of this incident, 

he and his wife reached an agreement that he 

should enter the ministry"? 

MR. O K E Y :  That's correct. 

MR, BERTSCH: We'll stipulate that 

that's stated in Don Powell's memo to M r .  Beai 

and Mr. Beal received that memo. 

8 .  All right. Thank you, Dave. Let me 

then take you to the same month, February of ' 9 1 ,  

and I believe in that month, Mr. Beal, am I 

correct, that you requested a report from a 

chiropractic expert named Dr. Ferezy? And I'm 

not sure I'm pronouncing that right and maybe you 

can give me the correct pronunciation. 

A .  D r .  Ferezy, yes. 

Q. Ferezy. Thank you. Who is D r ,  Ferezy, 

Mr. Beal? 

A .  He's a chiropractor who does a - -  he 

practices in St. Paul. He is a diplomate in I 
chiropractic neurology. 

Q. Is he an insured of National 

€33. BOX 2.5127 WEST DES MOINES, IA 50265 S15/224-1166 
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Chiropractic? 

A. I believe he may be. I don’t know for 

sure. But we insure 6 5  percent of all practicing 

chiropractors in the country, so i.t’s.po.ssible 

that he is. 

Q *  A l l  right, sir. How did you come to 

select Dr. Ferezp? 

A .  We use him occasionally to review 

files. 

& .  A l l  right. How many files has he 

actually reviewed for you personally as a claims 

adjustor, approximately? 

A .  A s  of February 2 6 ,  1991, this was the 

first one. 

Q .  A l l  right. Did you, sir, then get his 

name f r o m  some particular source xithin your 

company? 

A .  Probably. 

Q .  Do you have any specific recollection 

of who told y o u  to contact this particular 

doctor? 

M R .  BERTSCH: Well, Mark, there’s a 

difference between saying that he got his name 

from someone as opposed to being instructed to 

contact him. 

RO. BOX 25127 WEST DES MOINES, IA 50265 515/224-1166 
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M R .  OKEY: A g a i n ,  I d o n ’ t  w a n t  t o  - -  

M R .  BERTSCH: I m i g h t  b e  - -  

M R .  O K E Y :  - -  g e t  i n t o  s e m a n t i c s .  I ’ m  

j u s t  t r y i n g  t o  a s k  h i m  i f  h e  c a n  i d e n t i f y  f o r  m e  

how h e  w a s  g i v e n  t h i s  d o c t o r ’ s  name a n d  - -  
M R .  BERTSCH: F i n e .  

M R .  O K E Y :  - -  how h e  l e a r n e d  t o  c o n t a c t  

t h i s  d o c t o r  o n  t h i s  p a r t i c u l a r  c l a i m .  

M R .  BERTSCH: No p r o b l e m .  

A .  F r o m  w h e r e  or w h o ,  n o ,  I c a n n o t  s t a t e .  

Q .  A l l  r i g h t .  W e l l ,  t h e r e ’ s  a l s o  a 

n o t a t i o n  - -  a n d  I’ll h a v e  t o  f i n d  i t  f o r  Q O U  - -  

b u t  t h e r e ’ s  s o m e t h i n g  i n  a n o t e  r e g a r d i n g  a n  

E v a n s  l e t t e r .  Do y o u  know who E v a n s  i s ?  

A .  H e ’ s  a d o c t o r  t h a t  r e v i e w s  c a s e s  f o r  

u s .  And a l e t t e r  w a s  d r a f t e d ,  j u s t  a f o r m  l e t t e r  

t y p e  o f  t h i n g ,  

Q. Y e s .  

A .  And n o b o d y  e v e r  a s s i g n e d  a n u m b e r  t o  

i t ,  t o  t h e  f o r m  l e t t e r  or a name t o  t h e  f o r m  

l e t t e r .  And I j u s t  c a l l e d  i t  a n  E v a n s  l e t t e r  

b e c a u s e ,  I g u e s s ,  h e ’ s  t h e  f i r s t  g u y  I u s e d  i t  

o n .  

Q *  A l l  r i g h t .  And s o  t h a t  w a s  j u s t  k i n d  

o f  y o u r  own p e r s o n a l  f o r m  t h a t  y o u  u s e d  t o  --  o r  

€?O. BOX 25l27 WEST DES MOINES, IA 50265 515/224-I.l66 
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told your secretary, "Hey, give m e  an Evans type 

letter to this particular doctor"? 

A .  To accompany the file up to 

D r ,  Ferezy, yes. 

Q .  G o t  you. Yes. By the way, Mr. Beal, 

how long have you been employed by National 

Chiropractic? 

A .  Three years and one month. 

8. What was your beginning date? 

A .  February 5 ,  1 9 9 0 .  

& .  Okay. Prior to working at National 

Chiropractic where had you worked before that, 

sir? 

A. From January 1985 until January of '90 

I was employed with Economy Fire and Casualty 

Company in Freeport, Illinois, as a claims 

examiner. 

Q *  And did you leave that particular job 

f o r  a better paying job there at National 

Chiropractic? 

A. Equivalent pay. 

Q. Was there any particular reasons why 

you left the prior job, sir? 

A .  I ' m  originally f r o m  this area and i t  

was my desire to get back closer to home. 
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Q .  Okay. Had you ever, prior to February 

5 of 1990 adjusted any claims involving 

chiropractic malpractice? 

A .  Prior to my being employed here? 

Q. Yes, sir. 

A. No. 

Q. Did you go through any specialized 

training when you came over from your prior 

employment to the National Chiropractic? 

A .  Only on-the-job training. 

Q. A l l  right. And what --  who was 

training you at that time when you first came on 

board with National Chiropractic? 

A .  Bob Nelson, the claims manager. 

Q .  All right. Have you had any formal 

training or education in the chiropractic field 

of medicine? 

A. Am I trained as a chiropractor? 

Q. No, sir. Do you have any kind o f  

formal training regarding the practice of 

chiropractic medicine? 

M R .  BERTSCH: Mark, are you asking him 

if he has ever taken any chiropractic courses or 

seminars? 

M R .  O K E Y :  Any kind of training back in 

EO. BOX 25127 WEST DES MOINES, IA 50265 515/224-H66 
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February of 1 9 9 0 .  

M R .  B E R T S C H :  Since or back then? 

M R .  OKEY: Let’s take it from back 

then, first of allj and then I can- maybe w o r k  

forward with it. 

A. I don’t recall. 

Q. Have you since your employment at 

National Chiropractic had any training in 

chiropractic medicine? 

A .  I have attended seminars, yes. 

Q. And what kind o f  instruction did you 

receive at these seminars? 

A .  Just various chiropractic techniques 

and problems in chiropractic. 

Q +  Have you ever participated in or worked 

in any kind of chiropractic internship program? 

A. No, I have not. 

Q. Have you ever had any medical training 
. 

in your background at all? 

A .  I’ve had quite a number o f  biology, 

physiology, anatomy courses in high school and 

college. I have attended seminars since 1979 

when I got into the claims adjusting field 

through the present time. 

Q. Are you a college graduate, sir? 
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A .  Y e s ,  I a m .  

Q .  W h e r e  d i d  y o u  g r a d u a t e  f r o m  a n d  w h e n ?  

A .  U n i v e r s i t y  o f  I o w a  i n  1 9 7 8 .  

Q .  And w h a t  w a s  y o u r  m a j o r ? .  

A .  I g r a d u a t e d  w i t h  a b a c h e l o r  o f  b u s i n e s s  

a d m i n i s t r a t i o n  m a j o r i n g  i n  i n s u r a n c e .  

Q. A l l  r i g h t .  Now, i f  I c a n  t a k e  y o u  

b a c k ,  t h e n ,  i n  r e g a r d  t o  t h e  d o c t o r ’ s  r e v i e w .  

I ’ m  sorry. How d o  y o u  p r o n o u n c e  h i s  name a g a i n ?  

M R .  BERTSCH: F e r e z y .  

M R .  O K E Y :  F e r e z y ?  

M R .  BERTSCH: T h a t ’ s  g o o d  e n o u g h .  

Q. D r .  F e r e z y  i s s u e d  a r e p o r t  d a t e d  A p r i l  

9 ,  1 9 9 1 ;  c o r r e c t ?  

A .  Y e s .  

Q .  H a v e  y o u  r e v i e w e d  t h a t  r e p o r t ?  

MR.  BERTSCH: You mean  just r e c e n t l y  o r  

a t  a n y  t i m e ,  M a r k ?  

M R .  O K E Y :  W e l l ,  I ’ m  r e a l l y  r e f e r r i n g  

t o  j u s t  r e c e n t l y .  

M R ,  BERTSCH: Why d o n ’ t  y o u  t a k e  a 

m i n u t e  a n d  t a k e  a l o o k  a t  i t .  

M R .  O K E Y :  G o  a h e a d ,  D a v e .  And j u s t  

l e t  m e  know w h e n  h e ’ s  r e a d y .  

M R .  BERTSCH: O k a y .  

RO. BOX 25U7 WEST DES M O M S ,  IA 50265 5151224-ll66 
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MR.  O K E Y :  Thank you. 

1 M R .  BERTSCH: Okay. 

Q .  M r .  Beal, you’ve had a chance to review 

the doctor’s report? 

was not as favorable as you had hoped for? 

A. Dr. Ferezy raises some issues in 

particular that Ms. Love11 was exhibiting some 

symptoms that were rather ominous in nature. 

Q -  All right. But that really didn’t 

answer m y  question. Did you consider that - -  

isn’t it a fact that you considered that report 

as not being as favorable as you had hoped for? 

MR. BERTSCH: We’ll stipulate that’s 

the letter that he sent to Mr. Powell, 

MR.  OKEY: All right. 

M R .  BERTSCH: That’s contained in there 

that - -  

M R .  OKEY: All right. Thank y o u .  

Q .  Other than the one comment that you 

just made about that report, was there anything I 
else in that report that you considered not to be 

favorable to y o u  as the insurer? 

A .  N o .  
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Q .  Did y o u  ever have an opportunity to 

discuss the Love11 case with the doctor 

personally? 

A. Which doctor? 

Q. This particular doctor that we’re 

referring to, Dr. Ferezy. 

A. Yes, I did. 

Q .  Can y o u  tell me the date that you spoke 

to him? 

A. No ,  I cannot. 

Q. Is there a memo regarding your 

telephone conversation with him? 

A. Yes. 

Q .  And it is undated; correct? 

A. Yes, it is. I 
Q *  And I don’t believe it contains your 

signature either, does it? 

A. No, it doesn’t but that is my writing. 

Q. That is your handwriting? 

A. Yes. 

Q. And what information did doctor -- did 

this doctor convey to y o u  during your telephone 

conversation w i t h  him? 

A. Again, he raised the issue that with 

her symptoms t h a t -a  stroke was imminent. 
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other than that? 

Well, I guess he stated - -  or I A. 

interpreted it as Dr. Klaserner had a good 

diagnosis and he adjusted her anyway. 

Q 9  Doesn't he also say o r  didn't he also 

tell you that "we finished i t  off"? 

MR. BERTSCH: Well - - .  

1 A .  That would be my terminology;.not his. 

Q .  But that's what you wrote down? 

MR. BERTSCH: Well, the whole phrase, 

Mark, is, quote, "artery probably going to g o  and 

we finished it off , "  closed quote. 

8 .  And is that a correct statement of what 

you wrote down in thak note regarding your 

telephone conversation with this doctor? 

MR. BERTSCH: I'll stipulate that the 

note that I just read to youy I accurately read 

to you. 

MR. O K E Y :  All right. 

Q. But are y o u  saying, Mr. Beal, that 

those are y o u r  words; not the physician's? 

A .  I would say it probably is my 

terminology 'and not Dr. Ferezy. 

Q. S o  that -i s  your interpretation o f  what 

- 
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h e  t o l d  y o u  o n  t h a t  p a r t i c u l a r  - -  or d u r i n g  t h a t  

c o n v e r s a t i o n ?  

A .  Y e s .  And I w o u l d  r e f e r  b a c k  t o  t h e  

s e c o n d  p a g e  o f  h i s  r e p o r t ,  b o t t o m  p a r a g r a p h ,  i n  

t h e  m i d d l e  o f  t h e r e ,  a n d  I q u o t e ,  " I n  f a c t ,  t h e r e  

may b e  a n  e x a c e r b a t i n g  or c o i n c i d e n t a l  

r e l a t i o n s h i p  o n l y .  I' 

Q .  A l l  r i g h t .  M r ,  B e a l ,  i f  y o u  r e v i e w  t h e  

r e p o r t  t h a t  w a s  s e n t  t o  y o u  b y  t h e  d o c t o r ,  d o e s  

i t  c o n t a i n  a n y w h e r e  i n  t h a t  r e p o r t  t h e  w o r d s  " w e  

f i n i s h e d  i t  o f f "  o r  " h e  m a n i p u l a t e d  a n y w a y " ?  I 
M R .  B E R T S C H :  M a r k ,  m a y b e  y o u  c a n  h e l p  

u s .  D o e s  i t  --  

M R .  OKEY: No.  

M R .  BERTSCH: O k a y .  I m e a n ,  r a t h e r  

t h a n  r e a d i n g  t h e  w h o l e  t h r e e - p a g e  r e p o r t  a g a i n ,  I 

d o n ' t  r e c a l l  s e e i n g  --  w h a t  w a s  - -  t h e  f i r s t  

q u e s t i o n  w a s  " f i n i s h e d  i t  o f f . "  W h a t  w a s  t h e  

o t h e r  p a r t  o f  i t ?  

M R .  O K E Y :  W e l l  - -  a n d  t h e  o t h e r  w o r d s  

w e r e  " h e  m a n i p u l a t e d  a n y w a y .  'I 

M R .  B E R T S C H :  I f  i t ' s  n o t  t h e r e ,  i t ' s  

n o t  t h e r e .  I a s s u m e  y o u r  -- I d o n ' t  s e e  i t  a s  I 

browse t h r o u g h  t h i s  r e p o r t .  S o  i f  y o u ' r e  s a y i n g  

i t ' s  n b t  i n  t h e  w r i t t e n  r e p o r t ,  w e ' l l  a c c e p t  i t .  I 
- 
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Q. A l l  right. My question, Mr. Beal, is, 

did you in your telephone conversation with the 

doctor indicate to him that he should have 

omitted those comments f r o m  his report? 

A. I very much doubt that I did. I don't 

tell the doctor what to write. 

8. A l l  right. Do you recall writing me- a 

letter dated December 14 of 1 9 9 0 ?  

A. December 4th of ' g o ?  

Q .  No, sir, December 14 of 1990. 

M R .  BERTSCH: We got it. 

A .  Yes, I have it, 

Q. And in that particular letter didn't 

you indicate to me, sir, that your basis or your 

position on liability would be based upon the 

opinions of your doctor and that would be 

Dr. Ferezy? 

. A .  " O u r  position as to liability will be 

based on this report." 

Q .  And what report are you referring t o  in 

that letter? 

A .  I: sent the file then t o  Dr, Ferezy, 

& .  All right, sir. Thank you. Now, on 

May 3 o f  1991 I believe that you wrote Attorney 

Powell t o  advise him of Dr. Ferezy's opinions, am 

A .  I: sent the file then t o  Dr, Ferezy, 

& .  All right, sir. Thank you. Now, on 

EO. BOX 25127 WEST DES M O W S ,  IA 50265 515/224-1166 
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I c o r r e c t  i n  t h a t ?  

A .  Y e s .  

Q .  And w e ' v e  a l r e a d y  r e f e r r e d  t o  t h i s  

p a r t i c u l a r  d o c u m e n t  a n d  t h i s  p a r t i c u l a r  l e t t e r ,  

w h e r e i n ,  i s  i t  n o t  t r u e ,  t h a t  y o u  a c t u a l l y  u s e d  

t h e  w o r d s  t h a t  t h a t  r e p o r t  f r o m  t h e  d o c t o r  w a s  

n o t  a s  f a v o r a b l e  a s  y o u  h a d  h o p e d  f o r ?  

M R .  BERTSCH: We'll s t i p u l a t e ,  M a r k .  

T h e  d o c u m e n t  s a y s  w h a t  i t  s a y s .  

A .  " I t  d o e s n ' t  a p p e a r  t o  b e  q u i t e  a s  

f a v o r a b l e  a s  I h a d  h o p e d . "  

Q .  T h e n  y o u  a l s o  c o m m e n t e d  b u t  y o u  w e r e  

n o t  w i l l i n g  a t  t h a t  t i m e  t o ,  q u o t e ,  " t h r o w  i n  t h e  

t o w e l  y e t " ?  

A .  T h a t ' s  w h a t  i t  s a y s ,  y e s .  

Q *  Now, o n  May 1 5  o f  1 9 9 2  y o u  p r e p a r e d  a 

d o c u m e n t  t i t l e d  a " c l a i m s  c h e c k l i s t ;  " c o r r e c t ?  

A .  P a r t i a l l y ,  y e s .  

Q .  A l l  r i g h t .  When y o u  s a y  p a r t i a l l y ,  

t h a t  y o u  o n l y  p r e p a r e d  a p a r t  o f  i t ?  

A .  T h a t ' s  t h e  d a t e  t h a t  p a r t  o f  t h e  f o r m  

w a s  c o m p l e t e d .  

Q .  S o  t h i s  f o r m  w a s  a c t u a l l y  c o m p l e t e d  o n ,  

w h a t ,  s e v e r a l  d i f f e r e n t  d a t e s ?  

A .  Y e s .  

EO. BOX 25127 WEST DES MOINES, IA 50265 5151224U66 
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9 .  Let me ask you some specific questions 

answers specifically when or on what dates the 

information was documented, okay? 

A .  A l l  right. 

Q. First of all, there's a section 

referring to the expert witness. Do y o u  see 

that, sir? 

M R .  BERTSCH: Are y o u  saying . 

"chiropractic review, " M a r k ?  

M R .  OKEY: Yeah, I believe that's what 

it says, but it refers to the doctor. 

M R .  BERTSCH: Right. 

A. Dr. Ferezy. 

Q *  Ferezy, yes, sir. 

MR. BERTSCH: The form doesn't say 

expert, but we're on the same - -  

M R .  O K E Y :  I'm i n  that section. 

MR. BERTSCH: We're with you. 

Q. And I believe it indicates that there 

was no deviation from standard of care and you 

checked "no"? 

A .  Correct 

Q. Now, there's another section there, 

says --  'titled "Miscellaneous" section. Do you 

- 
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A .  Y e s .  

Q *  And t h a t  q u e s t i o n :  " I s  i n s u r e d  f r e e  

f r o m  l i a b i l i t y ? "  And d i d  y o u  a n s w e r  t h a t ,  s i r ?  

A .  Y e s .  

Q .  And i n  f a c t  y o u  c h e c k e d  or m a r k e d  " n o , "  

a m  I c o r r e c t ?  

A .  Y e s ,  

Q .  C a n  y o u  t e l l  m e  t h e  d a t e  t h a t  you 

r e c o r d e d  t h a t  r e s p o n s e ?  

A .  N o t  a d a t e  d e f i n i t e .  I w o u l d  g u e s s  

t h a t  w a s  d o n e  o n  or a b o u t  t h e  1 5 t h  o f  Map. . 

T h a t ' s  t h e  d a t e  t h a t  I s t a r t e d  t h i s  f o r m .  I t ' s  

d a t e d  5 - 1 5- 9 2  a t  t h e  t o p .  

- Q *  O k a y .  

A .  And I w o u l d  h a v e ' h a d  D r ,  F e r e z y ' s  

o p i n i o n  1 3  m o n t h s  p r i o r  t o  t h a t .  A n d  I p r o b a b l y  

o n  o r  a b o u t  t h e  1 5 t h  c o m p l e t e d  t h e  m i s c e l l a n e o u s  

s e c t i o n .  

Q .  A l l  r i g h t .  T h e n  t h e r e ' s  -- t h a t  

q u e s t i o n  i s ' f o l l o w e d  b y  a s t a t e m e n t  o r  a r e q u e s t  

t h a t  s a y s ,  " I n d i c a t e  i n s u r e d ' s  d e g r e e  o f  

m. BOX 25127 WEST DES MOINES, IA 50265 5151224-1166 
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n e g l i g e n c e ,  " a m  I c o r r e c t ?  

A .  Y e s .  

Q. A l l  r i g h t .  And t h e n  i t  g i v e s  y o u  f o u r  

p o t e n t i a l  a n s w e r s ;  c o r r e c t ?  

A .  Y e s .  

Q. And a m  I c o r r e c t  i n  s t a t i n g  t h a t  y o u  

c i r c l e d  t h e  w o r d  " s i g n i f i c a n t " ?  

A .  I d i d  s o ,  y e s .  

Q .  T h e n  t h e r e ' s  a l i n e  f r o m  " s i g n i f i c a n t "  

t o  a w o r d  w h i c h  i s  w r i t t e n  i n ,  a n d  I b e l i e v e  i n  

y o u r  h a n d ,  " c a u s a t i o n " ?  

A .  Y e s .  

Q. C a n  y o u  t e l l  m e  why t h a t  w a s  r e c o r d e d  

o n  t h a t  d o c u m e n t ?  

A ,  A l l  r i g h t .  I w i l l  g o  b a c k  u p  t o  t h e  

c h i r o p r a c t i c  r e v i e w  s e c t i o n .  Dr. F e r e z y ,  i n  h i s  

r e p o r t ,  s t a t e s  t h a t  t h e r e  w a s  n o t  a d e v i a t i o n  

f r o m  t h e  s t a n d a r d  o f  c a r e .  T h i s  f o r m  w a s  n o t  

d e v e l o p e d  b y  c l a i m s  p e r s o n n e l  i n  t h i s  c o m p a n y  a n d  

i t  r e a l l y  w a s n ' t  f o r  our u s e .  

S o  w h e n  I c h e c k e d  " n o "  down  a t  

t t m i s c e l l a n e o u s "  u n d e r  t h e  q u e s t i o n  o r  b y  t h e  

q u e s t i o n  " I s  t h e  i n s u r e d  f r e e  f r o m  l i a b i l i t y , "  

I ' m  e q u a t i n g  l i a b i l i t y  w i t h  e x p o s u r e .  E v e n  t h o u g h  

t h e  d o c t o r  i s  n o t  - -  d i d  n o t  b r e a c h  t h e  s t a n d a r d  

\ 
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of care, I feel that there is an exposure in this 

case, and his exposure would be or could be 

significant. 

Q *  Well, what do you equate with the term 

negligence? 

A .  Breach of standard of care. 

Q .  And isn't that - -  and to that 

particular statement or request, you circled the 

word "significant"? 

A .  Well, again, the exposure in this case 

is significant, but I feel based on Dr. Ferezy's 

report and others that the defense counsel 

provided, that there is not a breach of the 

standard of care. 

Q .  Well, M r .  Beal, I realize what you're 

saying t o  me about exposure, but specifically on 

this form $he question or the request is 

"Indicate insured's degree of negligence." It 

d o e s  n o t  say exposure, does it, sir? 

A. Again, this was -- form was not for my 

purpose. 

Q *  Where did you get this f o r m ?  

A .  It was developed b y  o u r  accounting 

department. 

Q *  And this form is part o f  the claims 

€!O. BOX 25127 WEST DES MOINES, fA 50265 515/224-H66 
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A. Yes, it is. 

Q *  And it's kept in the ordinary course of 

business in the handling of this claim; correct? 

A. Yes, it is. 

Q *  And it's titled at the very top 

"National Chiropractic Mutual Insurance Company 

Claim File Checklist"? 

A. Yes, it is. 

Q .  All right. Now, at some point in time 

additional information was written on this 

particular document; correct? 

MR. BERTSCH: Are you referring to the 

pretrial, Mark? 

MR. OKEY: Yeah. 

MR. BERTSCH: Up above here. 

THE W I T N E S S :  Okay. 

MR. BERTSCH: July 6 of '92? 

Q *  Right. Obviously, y o u  knew information 

regarding something that had happened on J u l y  6 

could not be recorded back on May 15 of '92; 

correct? 

I A .  That's right. 

Q. S o  at some point in time this document 

had some additional information written on ? 

RO. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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A .  Yes. 

Q *  Just what additional information was 

recorded on that document in July of 1992? 

A. There's a blank and it says. 

"plaintiff's demand." It's written in " $ 5  

million down to $1 million at pretrial." 

8 .  Do you have a specific recollection 

that is the o n l y  information recorded o n  that 

document at a later date? 

A .  Y e s .  

Q .  Now, on J u l y  28, '92, y o u  received a - -  

s o r r y ,  Dave, but a long memorandum, rather, f r o m  

Mr. Bertsch, and I believe we've already referred 

to it one time. 

A .  What was the date again? 

8 .  J u l y  28 o f  '92. 

A .  Okay. 

Q. A l l  right, sir. And could you turn to 

the last page of that document. 

A .  The postscript or otherwise? 

Q. I'm s o r r y .  I couldn't hear you, sir. 

A .  Page 10 is a postscript, 

Q. Page l o ?  

A .  A r e  y o u  referring to that? 

Q. I'm referring to -- n o .  I'm sorry. 

.. 
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I ' m  r e f e r r i n g  t o  p a g e  9 .  

A .  A l l  r i g h t .  

M R .  O K E Y :  I f  I c a n  g o  j u s t  o f f  t h e  

r e c o r d  f o r  j u s t  a m i n u t e .  L e t  m e  make  s u r e  t h a t  

I ' m  o n  t h e  r i g h t  s p o t  h e r e .  J u s t  a s e c o n d .  

( A n  o f f - t h e - r e c o r d  d i s c u s s i o n  w a s  

h e l d .  ) 

& 4  M r .  B e a l ,  I w a s  r e f e r r i n g  t o  t h e  

c o r r e c t  p a g e .  T h a t  w a s  p a g e  9 o f  t h e  r e p o r t ,  

l e t t e r  f r o m  M r .  B e r t s c h  d a t e d  J u l y  2 8 ,  1 9 9 2 .  

M R .  BERTSCH: H e ' s  g o t  i t .  

A .  O k a y  

Q. And y o u  h a v e  t h a t  i n  f r o n t  o f  y o u ,  s i r ?  

A .  Y e s ,  I d o .  

Q. You s e e  t h e  t o p  p a r a g r a p h  o n  p a g e  9 ,  

a n d  s p e c i f i c a l l y  I ' d  l i k e  t o  r e f e r  y o u  t o  t h e  

s e c o n d  s e n t e n c e  i n  t h a t  p a r a g r a p h .  I t  s t a r t s  

o f f ,  " S t a t e d  d i f f e r e n t l y . "  Do y o u  s e e  t h a t ,  s i r ?  

MR. BERTSCH: L i n e  5 .  
I 

A .  Y e s .  

Q *  A l l  r i g h t .  A t  t h a t  t i m e  M r .  B e r t s c h  

r e p o r t e d  t o  y o u  t h i s  c o m m e n t ,  " S t a t e d  

d i f f e r e n t l y ,  e v e n  t h o u g h  d e f e n d a n t  p r e s e n t l y  I 
F?O. BOX 25127 WEST DES M o m ,  IA 50255 515/224-U66 
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appears to have the better of the argument on the 

issue of negligence, we map have to affirmatively 

demonstrate beyond any doubt that Dr. Klaserner’s 

actions were reasonable in order t o  overcome the 

jurors’ inclination to find liability if 

causation is established.” You did have that 

reported to you, right? 

MR. BERTSCH: Stipulate to it. 

Q. All right. My question to you, 

Mr. Beal, do you agree with that evaluation or 

did you agree with it on that- date? 

M R .  BERTSCH: Well, I’m going to 

object, Mark, because you’ve taken one sentence 

out of context and characterized that as the 

evaluation rather than the entire evaluation. 

MR. OREY: I’m not characterizing it as 

the entire evaluation. I did not say that, 

M R .  BERTSCH: Well, the very next 

sentence qualifies that sentence. 

MR. OKEY: W e l l ,  I understand, but I’m 

asking him about this particular sentence. 

M R .  BERTSCH: G o  ahead. 

A .  What’s the question again? 

Q. Whether o r  not you agreed with that 

statement b y  Mr, Bertsch contained in his 

RQ. BOX 25127 WEST DES MOINES, IA 50265 5151224-1166 
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J u l y  28, 1992, letter to you? 

A. Do I agree with that statement? 

Q. You do? 

A .  Is that the question, do I agr.ee with 

it? 

& *  That’s correct. 

A .  Yes. I’ve been in the business long 

enough that the classic textbook case is that you 

need to prove --  you as the plaintiff needs to 

prove negligence before you can get into 

causation, yes. 

Q .  That’s not what that’s referring to, 

though, sir. Mr. Beal, that’s referring to you, 

the insurer, and the insured having to 

affirmatively prove beyond a doubt that 

Dr. Klaserner, your insured, acted reasonably. 

Do you understand the meaning o f  that sentence, 

s i r ?  

MR. BERTSCH: Well, I object to the 

question as to whether o r  not he understands the 

meaning of the sentence. And I’ll also object - -  

I stated as a conditional with “we may have to.’? 

And if you’re asking him what his understanding 

o f  the sentence is versus yours and you’re 

saying, does he understand the meaning of it, he 

PO. BOX 25127 WEST DES MOIMES, IA 50265 5l55/224-U66 
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can give you what he reads it to mean and you can 

disagree with him. Go ahead. 

Q. Well, do you understand, M r ,  Beal, that 

is a reference to what you, the insurer 

representing the insured, has to prove at trial; 

not what the plaintiff has to prove? 

M R .  BERTSCH: Mark, I’m going to 

object. And the reason that I ’ m  going to object 

is that you know as well as I do that’s 

plaintiff’s burden of proof at trial. What I’m 

stating here is a practical matter. We may end 

up having to disprove it, 

MR. OKEY: Well, I’m just askins him 

to - -  whether or not he agrees with your 

evaluation, Dave, as stated in that particular 

paragraph in that particular part of that report 

to him. That’s all I’m asking. 

M R .  BERTSCH: I think he answered that 

he agreed with my evaluation. Am I mistaken in 

that? 

MR. OKEY: I didn’t hear that. 

M R ,  BERTSCH: Okay. I may be mistaken. 

M R ,  OKEY: He said yes, it’s classic 

textbook that the plaintiff has to prove and 

that’s what I asked. 

€9. BOX 25127 WEST DES MOIl\r’ES, IA 50265 515i224-ll66 
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M R .  BERTSCH: W e l l ,  m y  u n d e r s t a n d i n g  i s  

e v a l u a t i o n ,  b u t  g o  a h e a d ,  M r .  B e a l .  

A .  Y e s ,  I a g r e e  w i t h  t h a t ,  

Q .  T h a n k  y o u .  M r .  B e a l ,  i s n ’ t  i t  t r u e  

t h a t  t h i s  w a s  n e v e r  - -  t h i s  c l a i m  w a s  n e v e r  

c o n s i d e r e d  t o  b e  a n o - l i a b i l i t y  c a s e ,  w a s  i t ?  

MR.  BERTSCH: O b j e c t i o n .  

A .  I t ’ s  a c a s e  o f  n o  l i a b i l i t y  b u t  t h e  

e x p o s u r e  w a s  g r e a t .  

8 .  C a n  y o u  t e l l  m e  w h e r e  i n  y o u r  f i l e ,  

a n y w h e r e  i n  y o u r  f i l e ,  y o u  r e c o r d e d  t h i s  i s  a 

c a s e  o f  n o  l i a b i l i t y ?  

A .  E x c u s e  m e .  T h e n  n o  n e g l i g e n c e .  

Q .  N o ,  I d i d n ’ t  a s k  y o u  t h a t ,  s i r .  I 

a s k e d  y o u  a b o u t  l i a b i l i t y .  My s p e c i f i c  q u e s t i o n  

w a s  t h a t  t h i s  w a s  n e v e r  -- t h i s  c l a i m  w a s  n e v e r  

c o n s i d e r e d  t o  be a n o - l i a b i l i t y  c a s e  or c l a i m .  

M R .  BERTSCH: O b j e c t i o n .  H e  a n s w e r e d  

y o u .  H e  r e g a r d s  i t  a s  b e i n g  a n o - l i a b i l i t y  c a s e  

b u t  t h e r e  w a s  e x p o s u r e .  

MR. O K E Y :  And I f o l l o w e d  u p  a n d  I 

a s k e d  h i m ,  w h e r e  c a n  I f i n d  i n  h i s  r e c o r d s  or i 

h i s  c l a i m s  f i l e s  w h e r e  a n y b o d y  s a i d  t h i s  or 

a n y b o d y  d o c u m e n t e d  that this is a n o - l i a b i l i t y  

F!O. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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o f  c a r e .  

Q. I d i d  n o t  a s k  t h a t ,  s i r .  I ’ a s k e d  w h e r e  

i s  i t  r e c o r d e d  i n  t h i s  f i l e  a n y w h e r e  a s t a t e m e n t  1 
t h a t  s a y s  t h i s  i s  a n o - l i a b i l i t y  c a s e  o r  c l a i m ?  

M R .  B E R T S C H :  A s  f a r  a s  t h o s e  s p e c i f i c  

w o r d s ,  M a r k ,  d o  y o u  w a n t ?  

M R .  OKEY: T h a t ’ s  w h a t  I ’ m  a s k i n g ,  

D a v e .  I ’ m  n o t  t r y i n g  t o  b e  a r g u m e n t a t i v e .  I ’ m  

j u s t  a s k i n g  h i m ,  d o  t h o s e  w o r d s  e x i s t  i n  h i s  

f i l e .  

M R .  BERTSCH: I m e a n ,  i f  t h e y  d o ,  t h e y  

a r e  t h e r e .  I f  t h e y  d o n ’ t ,  t h e n  t h e y  a r e n ’ t .  I 

d o n ’ t  w a n t  h i m  t o  l o o k  t h r o u g h  t h e  w h o l e  f i l e .  I 

a s s u m e  t h a t  y o u  a l r e a d y  h a v e .  

M R .  O K E Y :  I t h i n k  t h i s  i s  a c r i t i c a l  

p o i n t .  And i f  h e  n e e d s  t o  look a t  e v e r y  d o c u m e n t  

i n  t h a t  f i l e ,  g o  r i g h t  a h e a d .  I ’ v e  l o o k e d  a t  

t h e m  a n d  I ’ d  l i k e  t o  know i f  t h o s e  w o r d s  a r e  

c o n t a i n e d  a n y w h e r e  i n  h i s  f i l e .  

M R .  B E R T S C H :  Do y o u  know w h e t h e r  t h o s e  

t h e  f i l e .  I ’ m  s u r e  t h e y ’ r e  n o t .  

EO. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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& .  All right, sir. And isn’t it true that 

this claim or this case was never considered to 

be a case or a claim of comparative negligence? 

Isn’t that true? 

A .  That’s correct. 

Q. A l l  right. N o w ,  I believe that a point 

in time occurred when you authorized Mr. Reed to 

obtain an independent medical exam; correct? 

A .  I believe I did, yes. 

Q *  And I believe M r .  Reed selected 

Dr. Harvey Friedman from Akron, Ohio, to perform 

that exam; is that correct? 

A .  I believe so. 

Q. And the IME was performed on March 3 ,  

1992? 

IYR. BERTSCH: If that’s what the file 

says, Mark, we’ll stipulate on or about March 

1992. 

MR. OKEY: Thank you, Dave. 

MR. BERTSCH: You just want him to g o  

through the whole file to locate that date? 

MR. OKEY: I’d appreciate that. 

Q. Now, Mr. Beal, Mr. Reed wrote you a 

letter about this IME examination. His letter is 

dated 3-6, 1992, Do you have that letter in 

l?O. BOX 25127 VVEST DES MOINES, IA 50265 519224-1166 
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f r o n t  o f  y o u ?  

A .  T h e  l e t t e r  o f  D r .  F r i e d m a n ?  

& .  N o .  I t ’ s  n o t  Dr. F r i e d m a n ’ s  l e t t e r ,  

b u t  t h e  l e t t e r  f r o m  M r .  R e e d  t o  y o u  a b o u t  

Dr. F r i e d m a n ’ s  e x a m ,  a n d  t h a t  l e t t e r  i s  d a t e d  

3 - 6 - 9 2 .  I j u s t  d o n ’ t  w a n t  y o u  t o  l o o k  t h r o u g h  

t h e  w h o l e  f i l e .  

M R .  BERTSCH: W h a t ’ s  t h e  d a t e ,  M a r k ?  

M R .  O K E Y :  M a r c h  6 ,  1 9 9 2 ,  l e t t e r  f r o m  

O r v i l l e  t o  M r .  B e a l .  

T H E  WITNESS: D i d  y o u  f i n d  i t ?  

M R .  BERTSCH: No. D o  y o u  h a v e  t h a t ,  

M r .  B e a l ?  

THE WITNESS: Y e s ,  I d o .  

Q .  O k a y .  Would  y o u  t a k e  t h i s  o p p o r t u n i t y  

t o  m a y b e  j u s t  r e a d  t h r o u g h  i t  q u i c k l y .  

M R .  BERTSCH: O k a y .  

Q +  O k a y .  I s n ’ t  i t  t r u e ,  M r .  B e a l ,  t h a t  i n  

t h a t  l e t t e r  M r ,  R e e d  a d v i s e d  y o u  t h a t  h e  t a l k e d  

w i t h  D r .  F r i e d m a n  a f t e r  Dr. F r i e d m a n  e x a m i n e d  my 

c l i e n t ,  M r s .  L o v e l l ?  

A .  Y e s .  

Q -  And Mr. Reed  t h e n  w e n t  o n  a n d  a d v i s e d  

y o u  t h a t  D r .  F r i e d m a n  h a d  d e t e r m i n e d  t h a t  

Mrs. L o v e l l  h a d  s u f f e r e d  s e r i o u s  s e q u e l l a e  f r o m  

-\ 
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t h i s  i n c i d e n t  a n d  t h i s  s t r o k e ?  

A .  T h a t ’ s  w h a t  t h e  l e t t e r  s a y s ,  y e s .  

Q *  And a l s o  t h a t  s h e  w a s  e s s e n t i a l l y  

u n e m p l o y a b l e ?  I s  t h a t  c o n t a i n e d  t h e r e ?  

A .  Y e s )  i t  i s .  

Q .  And d o e s  i t  a l s o  i n d i c a t e  t h a t  

D r .  F r i e d m a n  t h o u g h t  s h e  h a d  l i t t l e  u s e  o f  h e r  

l e f t  a r m ?  

A .  T h a t ’ s  h i s  i m p r e s s i o n ,  y e s .  

Q *  And i t  w a s  a l s o  D r .  F r i e d m a n ’ s  

i m p r e s s i o n  t h a t  s h e  h a d  h a d  a s i g n i f i c a n t l y  

i m p a i r e d  l e f t  l e g ;  i s  t h a t  c o r r e c t ?  

A .  H e  s t a t e s  t h a t  t h e  l e f t  l e g  h a s  b e e n  

s i g n i f i c a n t l y  i m p a i r e d ,  y e s .  

Q .  R i g h t .  And t h a t  i n f o r m a t i o n  t h e n  w a s  

r e p o r t e d  d i r e c t l y  t o  y o u  b y  Mr. R e e d ?  

A .  Y e s ,  i t  w a s .  

Q *  A l l  r i g h t .  N o w ,  d o e s n ’ t  t h a t  l e t t e r  

a l s o  i n d i c a t e  t h a t  M r .  Reed  t o l d  D r ,  F r i e d m a n  n o t  

t o  w r i t e  a r e p o r t  a t  t h a t  t i m e ?  

A .  T h a t ’ s  w h a t  t h e  s e c o n d  p a r a g r a p h  s a y s .  

Q. O k a y .  N o w ,  a f t e r  t h i s  o r  s u b s e q u e n t  t o  

t h i s ,  Dr. F r i e d m a n  d i d  i n  f a c t  i s s u e  a r e p o r t  a n d  

t h a t  r e p o r t  i s  d a t e d  J u l y  1 4  o f  1 9 9 2 ;  i s  t h a t  

c o r r e c t ?  Maybe  y o u  w a n t  t o  g e t  a c o p y  o f  t h a t  

f;fo. BOX 25127 WEST DES MOINES, IA 50265 515/224-ll66 
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A. Okay. 
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1 0  

11 

1 2  

Dr. Friedman's report. Would y o u  turn to that 

I page, sir, 

1 3  A. A l l  right. 

Q. And I'm specifically referring to the 14 

1 5  

1 6  

fourth paragraph - -  

A. All right. 

& .  - -  and the last sentence. 1 7  

M R .  BERTSCH: Where are we at, Mark? 18 

9 .  Where it reads - -  and this is 

Dr. Friedman's report again, It says, "Secondly, 

19 

2 0  

2 1  she did have the chiropractic manipulation which 

2 2  I I believe probably accelerated the stroke, but 

probably did not cause its specific onset"; 

correct? That information w a s  reported to you, 

2 3  

2 4  

I sir; correct? 2 5  
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A .  Yes. 

Q +  Now, I believe your attorneys, 

specifically Mr. Reed, deposed Dr. Jay Berke who 

was the plaintiff’s treating neurologist; isn’t 

I that correct? 

A .  I suppose he did. 

Q .  Well, in fact that deposition - -  a copy 

of that was sent to you, wasn’t it, sir? 

A .  The deposition transcript? No. 

Q .  Dr. Berke’s deposition transcript was 

never sent to you? 

MR. BERTSCH: He had - -  Do you have a 

letter, Mark? 

M R .  O K E Y :  No. I’ m  asking the 

question. I don’t have a specific letter on 

that, 

1 A .  I may have received a deposition 

summary, but an actual deposition transcript, I 

doubt if it was sent. 

Q .  Well, do you have a specific 

recollection, sir, of Mr. Reed or Mr. Bertsch 

telling you that they took the deposition of 

Dr. Berke -- that’s Jay Berke -- the neurologist, 

and that he testified that the manipulation 

caused Mrs. Lovell’s stroke? 

FXl. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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MR. BERTSCH: Mark, I can probably move 

it along faster. I have in front of Mr. Beal the 

June 29 l e t t e r  f r o m  Orville to him reporting the 

deposition that Orville took of Jay Berke, SO 

whatever - -  

M R .  OKEY: I'm specifically - -  I was 

asking Mr. Beal whether or not he had received 

information to the effect that Dr. Berke 

testified on deposition that the manipulation b y  

Dr. Klaserner caused Mrs, Lovell's stroke. 

MR. BERTSCH: F o r  the record, Mark, I 

can quote to you right from the letter and 

stipulate that M r .  Beal received it. It says, 

quote, "Dr. Berke is o f  the opinion that 

Dr. Klaserner's cervical manipulation caused the 

stenosis which led to the stroke which 

Mrs. Love11 suffered." And that's on the front 

page of Mr. Reed's report to Mr. Beal dated June 

2 9 ,  1 9 9 2 .  

MR.  O K E Y :  Thank you, Dave. 

Q. And my question, Mr. Beal, then, that 

information was directed to you, sir? 

M R .  BERTSCH: We'll stipulate to it, 

Mark. 

M R .  O K E Y :  Okay. 

RO. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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Q .  I s n ’ t  i t  a l s o  t r u e ,  M r .  B e a l ,  t h a t  t h e  

o r i g i n a l  d o c t o r  t h a t  y o u  r e t a i n e d  o n  t h i s  c a s e  t o  

r e v i e w  i t ,  D r .  F e r e z y ,  i n  h i s  r e p o r t  h e ’ a l s o  

i n d i c a t e s  t h a t  i n  f a c t  t h e r e  may be  a n  

e x a c e r b a t i n g  or c o i n c i d e n t a l  r e l a t i o n s h i p  o n l y  i n  

r e g a r d s  t o  t h e  m a n i p u l a t i o n  a n d  t h e  s t r o k e ?  

M R ,  -BERTSCH: H o l d  o n  a s e c o n d .  

A .  S e c o n d  p a g e ,  l a s t  p a r a g r a p h ,  y e s ,  i t  

s a y s  t h a t .  

Q. And M r ,  B e r t s c h ’ s  l e t t e r  t o  y o u  d a t e d  

J u l y  2 8 ,  1 9 9 2 ,  i s  t h e  same o n e  t h a t  w e  r e f e r r e d  

t o  o n  a n u m b e r  o f  o c c a s i o n s .  W o u l d  y o u  g e t  t h a t  

o u t  f o r  m e ,  s i r .  

MR. BERTSCH: How much l o n g e r ,  M a r k ?  

M R .  O K E Y :  N o t  t o o  much  l o n g e r ,  D a v e .  

M R .  BERTSCH: P a r d o n  me?  

M R .  O K E Y :  N o t  t o o  much - -  

M R .  BERTSCH: A n o t h e r  h a l f  h o u r ,  y o u  

t h i n k ?  

M R .  OKEY: O h ,  y e a h ,  t h a t  w i l l  b e  d o i n g  

i t .  

M R .  BERTSCH: G o  a h e a d .  

M R .  O K E Y :  O k a y ,  J u s t  o n e  s e c o n d ,  

p l e a s e .  I ’ m  g o i n g  t o  g o  o f f  t h e  r e c o r d  f o r  j u s t  

a s e c o n d .  T h a n k  y o u .  

F?O. BOX 25127 WEST DE!S MOINES, IA 50265 5151224-ll66 

~. .. .~ ,- - . . . . . . -. . . . . . . . . - . . . . . . . . . . . . . . . . . . . . . . . . . . .  - -  



(DEPOSITION OF B R U C E  B E A L )  7 4  

1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

1 2  

1 3  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  
, 
(.. i 2 5  

1 ( A n  o f f - t h e - r e c o r d  d i s c u s s i o n  w a s  

h e l d .  ) 

Q .  M r ,  B e a l ,  I ' d  a s k  y o u  t o  d i r e c t  y o u ?  

a t t e n t i o n  t o  p a g e  8 o f  M r ,  B e r t s c h ' s  l e t t e r  d a t e d  

J u l y  2 8 ,  1 9 9 2 ,  a n d  s p e c i f i c a l l y  - t h e  f i f t h  

p a r a g r a p h .  

M R .  BERTSCE: O k a y .  

M F , .  O K E Y :  A n d ,  D a v e ,  t h e  l a s t  s e n t e n c e  

I o f  t h a t  p a r a g r a p h .  

M R .  BERTSCH: " T h i s  i s  b o r n e  o u t " ?  

M R .  OKEY: " T h i s  d o e s  n o t  e l i m i n a t e . "  

M R .  BERTSCH: N o .  You s a i d  - -  o h ,  

y o u ' r e  u p  o n e  p a r a g r a p h .  I t h o u g h t  y o u  s a i d  t h e  

f i f t h .  I s e e  w h a t  y o u ' r e  d o i n g ,  

M R .  O K E Y :  I ' m  u s i n g  t h a t  t o p  c o u p l e  o f  

l i n e s  t h e r e ,  o k a y ?  

M R .  BERTSCH: O k a y .  Q u o t e ,  " T h i s  d o e s  - 

n o t  e l i m i n a t e  t h e  c l a i m  t h a t  t h e  a d j u s t m e n t  

a g g r a v a t e d  t h e s e  s y m p t o m s  a n d  p r e c i p i t a t e d  t h e  

s t r o k e ,  b u t  p l a i n t i f f s '  c a s e  h a s  f a r  l e s s  a p p e a l  

i f  i n  f a c t  s h e  h a d  a p r e e x i s t i n g  t h r o m b o s i s  i n  

h e r  n e c k ,  i . e . ,  a bomb i n  h e r  n e c k  w a i t i n g  t o  g o  

o f f  w i t h  t h e  o n l y  q u e s t i o n  b e i n g  n o t  " i f "  b u t  

" w h e n . "  

M R ,  O K E Y :  T h a t ' s  c o r r e c t .  

€33. BOX 25U7 WEST DES MOIiMS, fA 50265 5151224-lS66 
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( D E P O S I T I O N  OF BRUCE BEAL) 75 

Q .  And was that information given to you 

directly from Mr. Bertsch? 

MR. BERTSCH: Mark, I will stipulate 

that any o f  the reports that we furnished to y o u  

from Mr. Beal’s claims file having to do with 

reports that we sent to Mr. Beal, that whatever 

is in those letters, was communicated to Mr. Beal 

so that you don’t have to ask that each time. 

He received each of these reports. I t ’ s  

addressed to him and that’s evidenced by the fact 

that when you asked for a copy of his claims 

file, anything that we produced to y o u  came out 

of Mr. Beal’s file. So if it was produced to you 

as part of his claims file, that means the report 

was given to him and it was communicated to him, 

so 1’11 stipulate on any letter of myself and 

Mr. Reed to Mr. Beal that you have in your 

possession that we furnished it out of his claims 

file, that that came from the claims file and the 

information contained therein was communicated to 

Mr. Beal. 

MR. OKEY: Could we also, Dave, have a 

stipulation that he understands - -  that all o f  

the information was in fact reviewed and read by 

Mr. Beal? 

FB.  BOX 25127 WEST DES MOINES, IA 50265 5W224-ll66 
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(DEPOSITION OF B R U C E  BEAL) 7 6  

M R .  B E R T S C H :  W e l l ,  l e t  m e  

d o u b l e - c h e c k .  D i d  y o u  r e a d  e a c h  o n e  o f  o u r  

l e t t e r s  w h e n  w e  s e n t  i t ,  e v e n  my l o n g  o n e s ?  

T H E  W I T N E S S :  Y e s .  

M R .  B E R T S C H :  O k a y .  

Q .  O k a y .  T h a n k  y o u .  I ’ d  l i k e  t o  t a k e  y o u  

b a c k  t h e n  t o  a m e m o  d a t e d  2 - 1 5 - 9 1  b y  M r .  P o w e l l .  

W o u l d  y o u  g o  b a c k  t o  t h a t  d o c u m e n t  t h e n  a g a i n ,  

s i r ?  

M R .  B E R T S C H :  Is t h a t  t h e  o n e  w i t h  

d o c t o r  - -  t h e  d i s c u s s i o n  w i t h  D r .  K l a s e r n e r ?  

M R .  O K E Y :  T h a t ’ s  r i g h t .  

M R .  B E R T S C H :  G o t  i t .  G o  a h e a d .  

M R .  O K E Y :  O k a y .  I b e l i e v e  i t ’ s  o n  t h e  

s e c o n d  p a g e .  

M R .  B E R T S C H :  O k a y .  

M R .  O K E Y :  S e c o n d  p a r a g r a p h ,  M r .  B e a l .  

M R .  B E R T S C H :  O k a y ,  

MR.  O K E Y :  A g a i n ,  D a v e ,  I d o n ’ t  k n o w  i f  
-_ 

w e  w a n t  t o  g o  t h r o u g h  a l l  o f  t h e  s t i p u l a t i o n s  - -  

M R .  B E R T S C H :  I s t i p u l a t e ,  y o u  k n o w  -- 

M R .  O K E Y :  My q u e s t i o n  r e a l l y ,  D a v e ,  I 

w a n t e d  t o  v e r i f y  w i t h  M r .  B e a l  t h a t  h e  r e c e i v e d  

i n f o r m a t i o n  r e g a r d i n g  t h e  t y p e s  o f  v e r d i c t s  i n  

t h e  T u s c a r a w a s  C o u n t y  a r e a  a s  r e p o r t e d  b y  

EO. BOX 25127 WEST DES MOIMES, IA 50265 5151224-ll56 
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M r .  P o w e l l .  

MR. BERTSCH: M a r k ,  w e ' l l  s t i p u l a t e  t o  

t h i s .  I n  o t h e r  w o r d s ,  t h i s  came o u t  o f  B r u c e ' s  

c l a i m s  f i l e .  I t ' s  D o n ' s  memo t h a t  w a s  s e n t  t o  

Mr. B e a l ,  a n d  M r .  B e a l  i n d i c a t e d  t h a t  h e  h a d  r e a d  

i t ,  s o  w e  s t i p u l a t e  t h a t  w h a t e v e r  i s  c o n t a i n e d  i n  

t h a t  l e t t e r  w a s  r e a d  b y  M r .  B e a l  a n d  t h a t  w i l l  

h o l d  t r u e  -- 

M R .  O K E Y :  Would  y o u  a l s o  s t i p u l a t e  

t h e n ,  D a v e ,  a n d  M r .  B e a l ,  t h a t  i n  a memo o f  

A t t o r n e y  B e r t s c h  d a t e d  J u l y  2 8 ,  1 9 9 2 ,  t h a t  

M r .  B e a l  w a s  a d v i s e d  b y  y o u ,  D a v e ,  t h a t  " w h i l e  i t  

I i s  c o n c e i v a b l e  t h a t  a v e r d i c t  c o u l d  b e  r e t u r n e d  

i n  e x c e s s  o f  $ 5 0 0 , 0 0 0  w e r e  t h i s  c a s e  v e n u e d  i n  

A k r o n  o r  C l e v e l a n d ,  T u s c a r a w a s  C o u n t y  i s  f a i r l y  

c o n s e r v a t i v e  i n  p e r s o n a l  i n j u r y  a w a r d s , "  p e r i o d ?  

I t  g o e s  o n  t o  s a y ,  " I n  o u r  o p i n i o n  t h e  

v e r d i c t  r a n g e  i n  T u s c a r a w a s  C o u n t y  w o u l d  l i k e l y  

b e  i n  

r e c e i  

t h a t  

t h e  a r e a  

May w 

v e d  b y  M r ,  

M R .  B 

a n y t h i n g  i 

o f  3 0 0 , o  

e h a v e  a 

B e a l  a n  

ERTSCH: 

n t h e  J u  

0 0  t o  $ 4 0 0 ,  

s t i p u l a t i o  

d r e a d  b y  h 

W e ' v e  a l r e  

l y  2 8  l e t t e  

0 0 0  

n t  

i m ?  

adY 

r -  

h a t  t h a t  w a s  

a s s u m i n g  ---..I c o u l d n ' t  g e t  t o  t h a t  p a g e ,  b u t  i t  

I s o u n d s  l i k e  y o u  r e a d  i t  r i g h t  o f f  t h e  p a g e .  B u t  
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: found, sir, in your claims file? 

A .  Well, perhaps not permanent in nature 

but not as serious as M s ,  Lovell would have us 

believe. 

Q. Are you aware, sir, that Dr. Friedman, 

your examining neurologist indicated and 

testified that her conditions were permanent? 

A. I ’ m  aware of that. 

Q. You are certainly aware, aren’t you, 
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sir, that the treating physicians for Mrs. Lovell 

testified that her conditions were permanent? 

A. I ’ m  aware of that. 

Q. These were also, sir, injuries or 

conditions, medical conditions that were very 

objective in nature for the most part, weren’t 

they? 

M R .  BERTSCH: Mark, which injuries are 

you referring to as being objective? 

M R .  OKEY: These conditions directly 

resulted f r o m  the stroke. 

A. I would disagree with them being 

objective. 

Q *  What were the objective injuries and 

what were the subjective injuries then according 

to you? 

RO. BOX 25U7 WEST DES kfOINES, i A  50265 5151224-Il66 
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r A .  Dr. Friedman viewed videotapes, 
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surveillance tapes of your client following the 

IME, and he was quite taken aback. It was his 

opinion that he was duped, that'it'was a 

different woman that he was seeing on the 

videotape from what he had seen in his office. 

Q .  Did you ever use the videotapes, the 

surveillance in court? 

M R .  BERTSCH: Come on, Mark. You know 

we didn't. You were there in court. 

Q .  Why didn't you, Mr. Beal? 

A .  It was a strategic decision left to 

defense counsel. 

Q. Did you tell them to use them? 

A .  No, I did not. 

Q *  Do you know anybody at National 

Chiropractic who did tell them to use them? 

A .  No. T o  use them in court or to use 

surveillance? 

Q. To use them in court, the videotapes. 

A .  No, that was their decision only. 

Q. And "their decision" was, what, the 

defense counsel? That's what you are referring 

to? \ 

A .  It was defense counsel's decision 

HI. BOX 25127 WEST DES MOINES, IA 50265 5Ei224-1166 



1 

2 
\ 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  , I  

(DEPOSITION OF BRUCE BEAL) 8 2  

whether or not to use the surveillance tapes. 

99 Isn’t it also a fact that M r .  Reed 

advised you, Mr. Beal, that in his discussions 

with Dr. Friedman that Dr. Friedman’s‘opinion was 

that she was essentially unemployable and that 

was consistent with what Dr. Jay Berke, her 

treating neurologist, was going to testify and 

had testified to on deposition? Isn’t that true? 

MR. BERTSCH: Well, I ’ m  going to 

object, Mark, because you’re not putting a time 

on it. What M r .  Beal has told you is that the 

statement that Dr. Friedman made to M r .  Reed at 

one point was not the same statement and opinion 

that Dr. Friedman held later after viewing the 

videotapes. 

And secondly, Dr. Berke, as you well 

know, testified at trial that this woman was not 

completely and totally unable from any type of 

employment. 

MR. OKEY: Well, I was just saying, 

Dave - -  I asked you about essentially 

unemployable, which you know Dr. Friedman 

testified himself at.trial, went over information 

reported to.,you, and that the two doctors, your 

examining neurologist and our treating 

W. BOX 25127 WEST DES MOINES, IA 50265 515/224-J366 
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neurologist were essentially consistent in that 

opinion. 

MR. BERTSCH: Mark, I’ll stipulate 

that’s what Mr. Reed reported to him in the one 

report back in - -  earlier in the year, which 

you’ve already made reference to. And I don’t 

have the specific language right out of the 

report. I’ll stipulate that Mr. Reed wrote words 

to that effect that Dr. Friedman had told 

Mr. Reed that she was essentially unemployable. 

What M r .  Beal is telling y o u ,  that he I I 
has had subsequent discussions with Nr. Reed 

where Dr. Friedman had changed his opinion after 

viewing the videotape and felt that she was not 

the same woman that had been in his office and 

was no longer adhering to the opinion that he had 

previously told M r .  Reed. 

Q. Mr. Beal, when did D r .  Friedman view 

the videotape of Mrs. Lovell? 

A .  I don’t know. 

Q. Was it before or after trial? 

A. Before trial. 

& .  Where in your claims f i l e  or any 

reports from Mr. Bertsch or M r .  Reed does it 

indicate that D r , ,  Friedman changed his opinions 

EKI). BOX 25727 WEST DES MOINES, IA 50265 515/224-U66 
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regarding Mrs. Lovell’s permanency after viewing 

this videotape? 

MR. B E R T S C H :  Objection, Mark. 

Dr. Friedman didn’t change his opinions regarding 

permanency. Dr. Friedman testified at trial that 

this woman had a permanent condition. What 

Dr. Friedman changed his opinion on was the . 

degree of severity o f  that condition. I mean, he 

testified at trial that she had a permanent 

condition, permanent residual deficits as a 

result of this stroke. 

The videotape that was shown to 

Dr. Friedman did not change his opinion that this 

woman no longer had any permanency, but simply as 

to the degree of disability that this woman was 

suffering. 

& *  My question to you originally about 

this subject was: there was really no question 

that there were permanent conditions? 

MR. B E R T S C H :  Correct. And there is no 

que s t-i o n . 
MR. O K E Y :  He didn’t answer that. He 

answered it, no, he didn’t think so based upon 

the fact that Dr. Friedman thought that he was 

duped. 

F!O. BOX 25127 WEST DES MOINES, IA 50265 515/224-ll66 
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M R .  B E R T S C H :  N o ,  M a r k .  Wha t  y o u  a s k e d  

h i m  i s ,  i s  t h e r e  a n y  -- y o u  k n o w ,  t h e r e ' s  n o  

q u e s t i o n  t h i s  woman h a d  i n  p a r t -a  p e r m a n e n t  

r e s i . d u a l  c o n d i t i o n .  B u t  w h a t  M r .  B e a l  -- 

Q. M r .  B e a l ,  a r e  y o u  t e l l i n g  m e  or a r e  y o u  

t e s t i f y i n s  t h a t  M r s ,  L o v e 1 1  d i d  n o t  h a v e  a 

p e r m a n e n t  c o n d i t i o n ?  

A .  I s u p p o s e  h e r  c o n d i t i o n  w a s  o r  i s  

p e r m a n e n t ,  j u s t  t h e  d e g r e e  o f  s e v e r i t y  i s  a t  

q u e s t i o n .  

Q *  A l l  r i g h t ,  And t h e n  my f o l l o w - u p  

q u e s t i o n  t o  t h a t  i s ,  w h e r e  c a n  I . f i n d  i n  p o u r  

c l a i m s  f i l e  a n y  d o c u m e n t a t i o n  r e g a r d i n g  

Dr. F r i e d m a n  s a y i n g  h e  w a s  d u p e d  a f t e r  h e  v i e w e d  

t h e  v i d e o t a p e  a n d  t h e r e f o r e  w a s  c h a n g i n g  h i s  

o p i n i o n s  r e g a r d i n g  t h e  s e v e r i t y  o f  h e r  p e r m a n e n t  

i n j u r y ?  W h e r e  c a n  I f i n d  t h a t  i n  y o u r  f i l e ?  

A .  I w o u l d  s a y  i t  i s  n o t  i n  my f i l e ,  b u t  I 

d o  h a v e  r e c o l l e c t i o n  o f  a d i s c u s s i o n  I h a d  w i t h  

Mr. R e e d  r e g a r d i n g  t h a t .  

Q .  And c a n  y o u  t e l l  m e  w h e r e  t h a t  

d i s c u s s i o n  was h a d ,  when  a n d  w h e r e ?  

A .  I w o u l d  s a y  a p p r o x i m a t e l y  l a t e  J u l y  o f  

' 9 2 .  

Q .  S i x  m o n t h s  b e f o r e  t h i s  t r i a l  b e g a n ?  

m. BOX 25127 WEST DES MOINES, IA 50265 5151224-1166 



- . . . . , I 

c 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

(DEPOSITION OF BRUCE BEAL) 86 

A *  Possibly. 

Q .  And you didn't note that? 

M R .  BERTSCH: Okay, Mark. The question 

has .been asked and answered. 

8 .  A l l  right. M r .  Beal, as a matter of 

practice in the performance of your profession, 

isn't that the type of information that you would 

note in your claims file? 

A .  Not necessarily, 

Q. All right. Let me ask you this, 

M r .  Beal. Isn't it true that on December 5 of 

1990 I wrote you a letter inquiring about whether 

or not y o u r  insurance carrier was interested in 

settling this case? 

A .  December 5 of when? 

Q .  1990. 

. A .  Y o u r  letter dated December 5 ,  1990, 

"Dear Mr. Beal, enclosed please find the 

following. 'I Yes. 

Q .  It is true that I inquired about 

settlement at that time; correct, sir? 

A .  Yes. 

Q. All right. And I also mentioned in m y  

letter to you of January 2 8 ,  1991, when I sent 

you information regarding the filing of this 

FD. BOX 25127 WEST DES MOINES, IA 50265 515f224-ll66 
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lawsuit that I also mentioned again that I hoped 

that the case would be resolved either by 

litigation or through settlement; isn’t that 

true? 

A. What date? 

9. That would be January 2 8 ,  1991. 

A. January 2 8 ,  1991? 

8. Yes, sir. 

A. I can’t find anything on that date. 

Q. I’m representing to you that I wrote 

you a letter dated January 28, 1991, wherein in 

the second paragraph - -  and by the way, I got 

this from your claims file. 

MR. BERTSCH: Mark, there’s a lot of 

paper here. 

MR. O K E Y :  I understand. And I ’ m  

just. - -  I’m just going to represent to y o u  - -  and 

if I misquote it or misread i t ,  you tell me. 

MR. BERTSCH: Maybe I can find it in 

this one. January 28, 1991? Why don’t you g o  

ahead and read it. We’re having trouble finding 

it. 

Q .  That’s fine, Dave. In that letter I 

indicated to you, M r ,  Beal, “I felt that this 

action was necessary and trust it will lead to a 

PO. BOX 25127 WEST DES MOINES, IA 50265 5Ef 224-1166 
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resolution of this case by settlement o r  trial.” I 
Do you recall receiving that particular letter, 

sir? 

A .  I don’t particularly recall that 

specific letter, no. We can’t locate it. 

Q. I don’t want you shuffling around going 

through the file, but I’ll represent to you that 

I got a copy of that letter in with the papers 

that I received regarding your claims file. 

A .  Okay. That’s fine. 

8 .  B y  the way, Mr. Beal, have we received 

the entire claims file? 

A .  Yes. 

M R .  BERTSCH: With the qualification, 

I Mark, as I indicated to Allen before - -  two 

qualifications. One being anything after the 

verd.ict and two being medical records, 

depositions, pleadings and D r .  Berke’s report, 

whatever I put in the letter to Allen. 

M R .  OKEY: Thank you, Dave. 

Q. Now, Mr. Beal, you were aware that 

early on in this claim the plaintiffs’ demand or 

the original plaintiffs’ demand was $ 5  million, 

am I correct? 

A .  That’s right. 

E?o. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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c I 
8 .  And t h e n  y o u  w e r e  a l s o  a w a r e ,  s i r ,  t h a t  

when  t h e  f i r s t  p r e t r i a l  w a s  h e l d  o n  N o v e m b e r  2 5  

o f  1 9 9 1 ,  p l a i n t i f f s ’  r e d u c e d  t h e i r  d e m a n d  t o  

$1 m i l l i o n ;  c o r r e c t ?  

A .  A s  I r e c a l l  t o d a y ,  i t  w a s  l i k e  o n e  a n d  

t h r e e  q u a r t e r s ,  1 . 7 5  m i l l i o n  o r  s o m e t h i n g  l i k e  

t h a t  

Q *  W e l l ,  I t h i n k  w h a t  y o u ’ r e  r e f e r r i n g  t o  

t h e r e ,  s i r ,  i s  t h e  r e v i s e d  d e m a n d  i n  t h e  l a w s u i t .  

I ’ m  r e f e r r i n g  t o  t h e  s t a t e d  s e t t l e m e n t  d e m a n d  o f  

t h e  p l a i n t i f f  a t  t h e  t i m e  o f  t h e  f i r s t  p r e t r i a l ,  

w h i c h  w a s  N o v e m b e r  2 5 ,  1 9 9 1 .  

M R .  BERTSCH: D o  y o u  h a v e  a d o c u m e n t ,  

M a r k ?  

M R .  O K E Y :  I b e l i e v e  i t  w a s  r e p o r t e d  to 

M r .  B e a l  b y  M r .  R e e d ,  a n d  I d o n ’ t  h a v e  t h a t  

d o c u m e n t  r i g h t  i n  f r o n t  o f  m e ,  b u t  I b e l i e v e  i t ’ s  

i n  M r .  B e a l ’ s  own h a n d w r i t i n g  a f t e r  a t e l e p h o n e  

c a l l  w i t h  M r .  R e e d .  

M R .  BERTSCH: My o n l y  c o n f u s i o n  o n  

t h a t ,  M a r k ,  I saw o n e  l i k e  t h a t  a n d  i t  was t h e  

n o t a t i o n  o n  t h e  o n e  d o c u m e n t  t h a t  s a y s  t h a t  - -  

s a i d  t h a t  t h e  d e m a n d  d r o p p e d  f r o m  $ 5  m i l l i o n  t o  

$1 m i l l i o n ,  b u t  i t  w a s  a t  t h e  J u l y  p r e t r i a l .  

M R ,  O K E Y :  W e l l ,  I t h i n k  t h e  s i t u a t i o n  

F?O. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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i s  t h i s .  T h e  o r i g i n a l  d e m a n d  w a s  $ 5  m i l l i o n .  

T h a t  d e m a n d  w a s  r e d u c e d  t o  1 m i l l i o n  o n  t h e  d a t e  

o f  t h e  f i r s t  p r e t r i a l .  

M R .  BERTSCH: T h e  o n l y  t h i n g  t h a t  w e  

h a v e  c o v e r e d  u p  - -  t h a t ' s  why I a s k e d  i f  y o u  h a d  

a n o t h e r  d o c u m e n t .  B u t  t h e  o n l y  t h i n g  t h a t  w e ' v e  

c o v e r e d  u p  to t h i s  p o i n t  o n  t h a t  i s  t h e  c l a i m  

f i l e  c h e c k l i s t  w h e r e  i t  h a s  a d a t e  o f  J u l y  6 ,  

1 9 9 2 ,  " $ 5  m i l l i o n  d o w n  t o  $1 m i l l i o n  a t  

p r e t r i a l .  I"  

Q. And a t  l e a s t  w e  c a n  a g r e e  t o  t h i s ,  t h a t  

as  o f  t h e  s e c o n d  p r e t r i a l ,  J u l y  6 ,  1 9 9 2 ,  t h e  

p l a i n t i f f s '  d e m a n d  h a d  b e e n  r e d u c e d  t o  $1 

m i l l i o n ;  c o r r e c t ?  

A .  I a g r e e  w i t h  t h a t ,  y e s .  

8 .  And i n  f a c t  y o u  p r e p a r e d  a memo d a t e d  

J u l y  2 1 ,  1992, a n d  a t  t h a t  t i m e  y o u  r e c o r d e d  t h a t  

t h e  c a s e  h a d  a s e t t l e m e n t  v a l u e  o f  $ 1 5 0 , 0 0 0 ;  

c o r r e c t ?  

M R .  BERTSCH: O b j e c t i o n .  M a r k ,  I t h i n k  

i t  s a y s ,  q u o t e ,  " T h e  d e f e n s e "  - -  a n d  I a s s u m e  

t h a t  m e a n s  d e f e n s e  c o u n s e l  - -  '' f e e  1 s s e t  t I e m e  n t 

v a l u e  i s  ' 1 5 0 , 0 0 0 . "  

M R .  O K E Y :  A l l  r i g h t .  

M R .  BERTSCH: B u t  w i t h  t h a t  

F!O. BOX 25127 WEST DES MOINES, IA 50265 515i224-1166 
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q u a l i f i c a t i o n ,  w e  h a v e  t h e  d o c u m e n t  h e r e  a n d  

w e ’ r e  l o o k i n g  a t  t h a t ,  y e s ,  

Q. R i g h t .  O k a y .  And t h a t ’ s  w h a t  y o u  

r e c o r d e d ;  r i g h t ,  M r .  B e a l ?  

A .  Y e s .  

Q .  . A n d  a g a i n ,  I a s s u m e  t h a t  y o u  g o t  t h a t  

i n f o r m a t i o n  d i r e c t l y  f r o m  t h e  d e f e n s e  c o u n s e l ?  

A .  From M r .  R e e d .  

Q. O k a y .  And w o u l d  y o u  h a v e  r e c e i v e d  t h a t  

i n  a t e l e p h o n e  c a l l  o n  t h a t  s a m e  d a t e  t h a t  y o u  

c r e a t e d  t h i s  n o t e ?  

A .  Y e s .  

Q. A t  t h a t  t i m e ,  s i r ,  d i d  y o u  g r a n t  a n y  

a u t h o r i t y  t o  s e t t l e  t h i s  c a s e ?  

A .  N o ,  I d i d  n o t .  

B .  D i d  y o u  e v e r  p e r s o n a l l y  g r a n t  y o u r  ~ 

$ 1 0 , - 0 0 0  a u t h o r i t y  t o  t h e  d e f e n s e  c o u n s e l  a s  far 

as  s e t t l e m e n t  i n  t h i s  c a s e ?  

A .  I d o n ’ t  b e l i e v e  I d i d .  

Q .  Now, t h e n  t h e r e  a g a i n  w e  g o  a h e a d  t o  

t h e  J u l y  2 8 ,  1 9 9 2 ,  m e m o r a n d u m ,  l e t t e r  f r o m  

Mr. B e r t s c h .  And a g a i n ,  t h a t  memorandum 

c o n t a i n e d  a s t a t e m e n t  a d v i s i n g  y o u  o f  t h e  

s e t t l e m e n t  v a l u e  o f  $ 1 5 0 , 0 0 0 ;  i s  t h a t  c o r r e c t ?  

M R .  BERTSCH: W e l l ,  I t h i n k  i t  s a y s  

RO. BOX 25U7 WEST DES MOINES, IA 50265 515/224-U66 
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up --  July. Oh, wait a minute. July 28, Mark? 

M R .  OKEY: That's your long letter, 

Dave. It would be on the last p a g e .  

MR. BERTSCH: Right. You just want to 

grab it? 

MR. OKEY: G o  ahead. 

MR. BERTSCH: "Settlement value up to 

$ 1 5 0 , 0 0 0 . "  

Q .  Okay. And that information was 

reported to you, M r .  Beal? 

A. Y e s ,  it was. 

I MR. BERTSCH: We'll stipulate. 1 
Q .  Did you authorize or seek any authority 

to settle the case in response to that? 

A. No, I did not. 

8 .  Then on October 1 3 ,  1992, defense 

counsel, I believe, called y o u  and told you that 

"plaintiffs' counsel likes to settle." Do you 

recall receivinz that information? 

M R .  BERTSCH: Stipulate. 

Q .  All right, Knowing that, M r .  Beal, and 

assuming that you read that, you were aware of it 

back in October of 1992. Did you grant any 

authority to settle this case at that time? 

A. Based on my handwriting stating 

m. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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p l a i n t i f f s ’  c o u n s e l . l i k e s  t o  s e t t l e  c a s e s ?  

Q .  T h a t ’ s  r i g h t .  

A .  I d i d  n o t  g r a n t  a u t h o r i t y  t h e n .  T h a t  

n o t e  w o u l d  a t  t h a t  t i m e  i n d i c a t e  t h a t  p l a i n t i f f s ’  

c o u n s e l  d i d n ’ t  l i k e  t o  t r y -  c a s e s .  

8 .  O k a y .  T h e n  o n  D e c e m b e r  1 0 ,  1 9 9 2 ,  y o u  

a d v i s e d  i n  a n o t h e r  memorandum t h a t  p l a i n t i f f ’ s  

w e r e  r e q u e s t i n g  a n  o f f e r ;  i s n ’ t  t h a t  c o r r e c t ?  

A .  Y e s .  

Q. A l l  r i g h t .  And I n o t e  - -  d i d  y o u  t a k e  

a n y  a c t i o n s  t o  a u t h o r i z e  s o m e  a u t h o r i t y  o n  t h i s  

c a s e  t o  s e t t l e  i t ?  

A .  N o  * 

Q. And o n  D e c e m b e r  29  o f  1 9 9 2 ,  d e f e n s e  

c o u n s e l  s p e c i f i c a l l y  a s k e d  y o u  f o r  s o m e  a u t h o r i t y  

o n  t h i s  c a s e ;  c o r r e c t ?  

I A .  W e ’ v e  d i s c u s s e d  t h i s  d o c u m e n t  a n d  I 

d o n ’ t  b e l i e v e  t h a t  t h e y  w e r e  r e q u e s t i n g ’  d o l l a r s .  

I b e l i e v e  t h a t  w e  j u s t  t o u c h e d  upon i t  a n d  i t  w a s  

s u g g e s t e d  t h a t  i f  w e ’ r e  g o i n g  t o  t h r o w  s o m e  m o n e y  

a t  t h i s  c a s e ,  y o u  k n o w ,  d o  i t  now a s  o p p o s e d  t o  

w a i t i n g  u n t i l  t r i a l .  

Q. I n  f a c t ,  t h e y  t o l d  y o u  “ n o w  i s  t h e  

t i m e ,  tt d i d n ’ t  t h e y ?  

A .  I d o n ’ t  r e c a l l  w h e t h e r  t h a t  w a s  - -  

rt0. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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those were the exact words o r  not. 

Q .  That’s what you wrote down? 

A .  On the 29th o f  December? 

Q. Well, I’ll tell you what. Let’s g o  

back to December 10. Let’s look at that. 

A .  Okay. “Feels now is the time,” yes. 

Q *  That was reported to you on December 

1 0 ;  right? 

A .  Yes. 

Q .  Did you take any action to get any 

authority granted to settle this case after that? 

A .  Based on plaintiffs’ unwavering demand 

of $1 million, no. 

Q. So you took no action; correct? 

A .  Pardon me? 

Q .  You took no action then to get any 

authority at that time? 

A. To get authority, no. 

Q .  All right. Now, you took no action 

after your telephone call with defense counsel on 

the 29th of December, 1992; correct? 

A. As far as seeking authority to settle 

the case, no. O r  attempt settlement of the case, 

no. 

Q +  All right. And on - -  I ’ m  sorry. 

RO. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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J a n u a r y  1 1 ,  1 9 9 3 ,  t h a t  w a s  i n  f a c t  t h e  t i m e  t h a t  

d e f e n s e  c o u n s e l  r e q u e s t e d  a u t h o r i t y ,  a m  I 

c o r r e c t ?  

M R .  BERTSCH: M a r k ,  y o u ’ v e  g o n e  t h r o u g h  

a l l  o f  t h i s .  I mean  - -  

M R .  OKEY: W e l l ,  I ’ m  j u s t  -- 

M R .  BERTSCH: I ’ m  o n l y  l o o k i n g  a t  t h e  

t i m e  a n d  I a m  j u s t  c u r i o u s  - -  t h i s  i s  s t u f f  t h a t  

y o u  h a v e  a l r e a d y  g o n e  o v e r  o n c e  a n d  - -  

M R ,  O K E Y :  I ’ m  n o t  g o i n g  t o  b e  m u c h  

l o n g e r ,  b u t  I w a n t  t o  a s k  t h e s e , q u e s t i o n s .  

M R .  BERTSCH: G o  a h e a d .  G o  a h e a d .  

Q .  And i s  t h a t  t r u e ,  M r .  B e a l ,  t h a t  t h e  

d e f e n s e  c o u n s e l  r e q u e s t e d  a u t h o r i t y  o n  J a n u a r y  

11, 1 9 9 3 ?  

A .  I d o n ’ t  know w h e t h e r  t h e y  d i d  o r  n o t .  

I h a v e  a n o t e  a d d r e s s e d  t o  memorandum t o  f i l e ,  

a d d r e s s e d  t o  Bob  N e l s o n  s e e k i n g  a u t h o r i t y .  

Q. W e l l ,  t h e n  you  w e r e  t h e  o n e  t h a t  s o u g h t  

t h e  a u t h o r i t y  a n d  t h e n  y o u  r e c e i v e d  t h e  a u t h o r i t y  

t h e  n e x t  d a y ,  t h e  1 2 t h ?  

A .  Y e s .  

Q. Now, d i d  y o u  a n t i c i p a t e  t h a t  a $ 5 0 , 0 0 0  

o f f e r  w o u l d  s e t t l e  t h i s  c a s e ?  

A .  N o .  A s  my n o t e  o n  J a n u a r y  1 3  s t a t e s ,  
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"Advised" - -  he was talking with Dave Bertsch, 

1-13-93. Last couple of lines, "Advised okay to 

offer 50,000 and see where plaintiff lands." 

. Q .  All right, sir. There was no 

expectation $50,000 would settle this case on 

that based upon that offer; right? 

MR. BERTSCH: Objection, Mark. He just 
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answered y o u  

Q .  Is that true, there was no expectation 

of settlement with that offer? 

MR. BERTSCH: No expectation - -  

A .  No reasonable expectation. 

MR. BERTSCH: -- of settlement at 

50,000, Mark? 

MR. OKEY: Yeah, that's right. 

MR. BERTSCH: Okay. 

Q .  Did y o u  ever at any time or did anybody 

from your company ever grant any authority in 

excess of $50,000 on this case? 

A. No. 

Q .  Now, you were informed on January 13 ,  

1993, that the plaintiffs had unilaterally 

dropped or reduced their demand to $800,000; 

isn't that correct? 

A .  Yes. 

m. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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~ ~~ ~~ ~~ ~ 

Q .  Were you also told on that date by 

defense counsel that plaintiffs indicated that 

all the plaintiff ever wanted was $500,000 on 

this case? 

A .  I believe that was in some type of 

discussion that plaintiffs’ counsel and Mr. Reed 

had. 

& *  A l l  right. And did you take any action 

to get any additional authority to attempt to 

settle it at that time? 

A .  Plaintiff never made a demand of 

$500,000. Their demand was still 8 0 0 , 0 0 0 .  

Q *  I didn’t ask y o u  that. I asked you if 

y o u  ever took any additional steps to secure any 

authority in response to those statements? 

A .  No. 

. Q *  A l l  right, And did you take any steps 

to secure any additional authority after Mr. Reed 

told you that perhaps i f  we’re going to settle, 

we should settle but up to $250,000 on January 

14, 1 9 9 3 ?  

M R ,  B E R T S C H :  Mark, objection. He’s 

already told you after the original 50,000 he 

never sought any additional authority, so you’re 

going through all of these steps - -  

€9. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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M R .  O K E Y :  A f t e r  w h a t  M r .  R e e d  t o l d  h i m  

o n  t h e  p h o n e .  

M R .  BERTSCH: You know t h e  a n s w e r .  Y o u  

a s k e d  h i m  a n  h o u r  a n d  a h a l f  a g o  a n d  y o u  know t h e  

a n s w e r  a l r e a d y .  H e  t o l d  y o u  h e  n e v e r  t o o k  a n y  

a d d i t i o n a l  s t e p s .  

M R .  O K E Y :  P l e a s e .  I u n d e r s t a n d  w h a t  

y o u ’ r e  s a y i n g ,  b u t  I w o u l d  l i k e  M r .  B e a l  t o  

s i m p l y  r e s p o n d  w h e t h e r  or n o t  h e  t o o k  a n y  s t e p s  

a f t e r  Mr. R e e d  a d v i s e d  h i m  o n  t h e  1 4 t h  o f  1 9 9 3 .  

A .  On t h e  1 4 t h ?  

Q. A g a i n ,  Mr, B e a l ,  t h a t ’ s  w h e n  M r .  R e e d  

t o l d  y o u  i f  y o u  w a n t  t o  s e t t l e ,  w e  s h o u l d  u p  t o  

2 5 0 , 0 0 0 .  My- q u e s t i o n  v e r y  s i m p l y  i s ,  d i d  y o u  

t a k e  a n y  o t h e r  s t e p s  t h e r e ,  o b t a i n  a n y  a d d i t i o n a l  

a u t h o r i t y  a f t e r  y o u  h a d  t h a t  d i s c u s s i o n  w i t h  

M r .  R e e d ?  

A .  W e l l ,  w e ’ l l  s t i p u l a t e  t h a t  Mr. R e e d  

w a s n ’ t  a s k i n g  or d e m a n d i n g  t h a t  w e  s e t t l e ,  y e s .  

H e  s t a t e s  i f  w e  w a n t  t o  s e t t l e ,  w e  c o u l d  m a y b e  

o f f e r  u p  t o  2 5 0 , 0 0 0 .  And n o ,  I d i d  n o t  t a k e  a n y  

f u r t h e r  a c t i o n .  

Q. . T h a n k  y o u ,  s i r .  W e l l ,  i n  e s s e n c e ,  

M r .  B e a l ,  r e a l l y  t h i s  b o i l s  down t o  a s i t u a t i o n  

w h e r e  y o u ,  i n  y o u r  e v a l u a t i o n ,  s i m p l y  f e l t  t h a t  ‘a 

RO. BOX 25I27 WEST DES MOINES, IA 50265 5151224-Il66 
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j u r y  i n  T u s c a r a w a s  C o u n t y ,  O h i o ,  w o u l d  n o t  c o m e  

b a c k  w i t h  a l a r g e  v e r d i c t  i n  t h i s  c a s e ;  

i s n ’ t  t h a t  t r u e ?  

M R .  BERTSCH: W h a t  d o  y o u  m e a n  b y  

l a r g e ?  

M R .  O K E Y :  T h e  s a m e  t h i n g  t h a t  y o u  h a d  

b e e n  q u o t i n g  i n  y o u r  own r e c o r d s ,  M r .  B e a l ,  t h e  3 

t o  4 0 0 , 0 0 0 .  I t h i n k  y o u  s a w  t h e  5 0 0 , 0 0 0  o n  y o u r  

o n e  n o t e .  

M R .  BERTSCH: W e l l ,  I ’ m  g o i n g  t o  

o b j e c t .  I t ’ s  my r e p o r t  t o  h i m  w h e n  I s a i d  

3 0 0 , 0 0 0  t o  4 0 0 , 0 0 0  v e r d i c t  r a n g e  i n  T u s c a r a w a s  

C o u n t y .  

Q .  H e  q u o t e s  5 0 0  a n d  t h e n  3 0 0  t o  4 0 0  i n  

h i s  own n o t e  t o  M r .  N e l s o n  d a t e d  J a n u a r y  11,  

1 9 9 3 .  My q u e s t i o n  i s  t h a t ,  i n  e s s e n c e ,  y o u  

d i d n ’ t  t h i n k  a j u r y  i n  T u s c a r a w a s  C o u n t y ,  O h i o ,  

w o u l d  r e t u r n  a v e r d i c t  i n  t h a t  r a n g e ;  i s n ’ t  t h a t  

t r u e ?  

A .  T h e  l i k e l i h o o d  w a s  n o t  g r e a t .  

& .  A l l  r i g h t .  E s s e n t i a l l y  y o u  d e c i d e d  t o  

t a k e  t h e  c h a n c e ,  c o r r e c t ,  w i t h  t h e  j u r y ?  

A .  A s  d i d  t h e  p l a i n t i f f .  

Q .  A l l  r i g h t .  B u t  I ’ m  j u s t  a s k i n g  Q U U ,  

y o u  d e c i d e d  t o  t a k e  t h e  c h a n c e ?  

EO. BOX 25127 WEST DES MOINES, IA 50265 515’224-1166 
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A. Whether they’d come back with a large 

verdict? 

Q. You took the chance - -  

A. On the whole outcome. 

Q *  - -  with the jury’s verdict as opposed 

to attempting any additional settlement? 

A .  Rephrase the question. 

Q. Well, I’m just asking you, sir, whether 

or not it was your decision to try the case, take 

the chance with the jury, rather than pursue any 

additional action towards settlement. 

A. Based on defense counsel’s evaluation 
r) 

of the case and the high demand by the 

plaintiffs, yes, that is what I decided. 

Q *  All right. Let me ask you about the 

ERC very quickly here. What exposure does ERC 

have. in this case? 

MR. BERTSCH: You mean on the judgment, 

Mark? 

MR. OKEY: Well, I g u e s s  that’s what it 

would be about. 

MR. BERTSCH: I mean, whether their 

policy ki.cks in in excess and to what limit? 

G o  ahead, Bruce, 

A. The National Chiropractic’s retention 

f?o. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 



(.DEPOSITION OF BRUCE BEAL) 1 0 1  

3 

5 

6 

7 

8 

9 

10 

1 1  

1 2  

1 3  

14 

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

21 

2 2  

2 3  

2 4  

2 5  

is the first $100,000. 

Q. $100,000 is the limit of your personal 

responsibility - -  and I'm talking about National 

Chiropractic - -  on this judgment? 

A .  That's correct. That is by contract. 

Q .  And so any sum over $100,000 is the 

responsibility of ERC? 

A .  Yes. 

Q .  All right. Did you keep E R C  updated 

throughout the course of this pending litigation? 

A .  Only in that I sent them copies of 

evaluations and such that I received from defense 

counsel. You've probably noted a lot of the 

documents are stamped on there "copy to ERC." 

Q *  That's correct. 

A. That's the extent of our communications 

with that company. 

Q .  Did you have any additional letters to 

ERG? 

A. None. 

Q .  None. Well, what is ERC's rule in the 

handling or adjusting of this claim? 

A .  . This claim and all others that we have 

in-office, they have a very hands-off approach. 

We handle these chiropractic cases and let them 

€9. BOX 25Q7 WEST DES MOINES, €A 50265 5151224-Il66 
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seldom. 

Q -  Does ERC control Ne-cional 

Chiropractic’s authority tc, settle? 

A .  No + 

Q. Was Z R C  ever consulted about the 

granting of any authority in this case? 

A .  I’ve already explained the only 

communication I had with them was they were 

provided copies o f  evaluations that I received 

f r o m  the defense counsel along with other 

materials that I felt pertinent. 

Q. I assume your answer is no, they were 

not consulted then regarding authority? 

A .  No, they were not. 

Q. Okay. The last update that you sent to 

E R C  was an overnight mailing on January 11,  1 9 9 3 ;  

correct? 

A .  Possibly. Without going through the 

file, I don’t know. 

Q. And that, of course, wouldn’t be 

received by them until at least the 12th of 

January, 1993; correct? 

M R .  B E R T S C H :  Well, it’s overnight on 

the llth, Mark. We’ll stipulate that it got in 

E?o. BOX 25127 WEST DES MOINES, IA 50265 515/224-U66 
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o n  t h e  1 2 t h  a t  t h e  e a r l i e s t .  

A .  I s  t h e r e  s o m e  f o r m  o r  d o c u m e n t ?  

Q. I t ’ s  o n e  o f  y o u r  f o r m s ,  M r .  B e a l .  

M R .  BERTSCH: I f  i t ’ s  t h e r e ,  M a r k ,  

o k a y ?  

MR. OKEY: O k a y .  

Q. My q u e s t i o n  i s ,  r e a l l y  t h a t ’ s  t h e  d a t e  

t h a t  t r i a l  c o m m e n c e d ,  i s n ’ t  i t ,  M r .  B e a l ?  

M R .  BERTSCH: W e  h a v e  a l r e a d y  

e s t a b l i s h e d  t h a t .  

M R ,  O K E Y :  W e  c a n  e s t a b l i s h  t h a t ?  

M R .  BERTSCH: Y e a h .  

M R .  O K E Y :  O k a y .  

Q. C a n  y o u  t e l l  m e  how much m o n e y  y o u  

s p e n t ,  M r .  B e a l ,  o r  a u t h o r i z e d  t o  s p e n d  o n  t h e  

s u r v e i l l a n c e  o f  my c l i e n t ?  

MR. BERTSCH: W h a t ’ s  t h e  r e l e v a n c y ,  

M a r k ?  

MR. O K E Y :  I j u s t  w a n t  t o  know w h a t  h e  

s p e n t  o n  i t .  

A .  I s a w  t h i s  m o r n i n g  g o i n g  t h r o u g h  t h e  

f i l e  m y  o r i g i n a l  n o t e  i n  e a r l y  ’ 9 2 .  I b e l i e v e  i t  

w a s  $ 3 , 0 0 0  i n  my d i s c u s s i o n s  w i t h  O r v i l l e  R e e d .  

And i t  seems l i k e  m a y b e  t h e r e  w a s  a l a t e r  d a t e  --  

a n d  I d o n ’ t  know w h e t h e r  I a u t h o r i z e d  a n y  m o r e  or 

RO. BOX 25127 WEST DES MOINES, IA 50265 5151224-ll66 
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n o t  o r  j u s t  g a v e  h i m  a s  much  a s  h e  w a n t e d .  I 

d o n ’ t  r e c a l l .  

Q. I s  t h e r e  a n y  n o t a t i o n  i n  y o u r  c l a i m s  

f i l e .  t h a t  i n d i c a t e s  why d e f e n s e  c o u n s e l  o p t e d  n o t  

t o  u s e  t h e  v i d e o t a p e s  o f  t h e  p l a i n t i f f  a t  t r i a l ?  

A .  W r i t t e n  n o t e s ,  n o .  

Q 9  And I u n d e r s t a n d  t h e s e  v i d e o t a p e s  a r e  

i n  t h e  p o s s e s s i o n  o f  M r .  R e e d ?  

A .  I b e l i e v e  s o .  

8 .  A l l  r i g h t .  D o e s  E R G ,  d o  t h e y  e s t a b l i s h  

t h e i r  own c l a i m s  f i l e ?  

A .  I h a v e  n o  i d e a .  I j u s t  s e n d  t h e m  p a r t s  

o f  my c l a i m  f i l e .  What  t h e y  d o  w i t h  t h e m ,  I h a v e  

n o  i d e a .  

M R .  O K E Y :  O k a y .  J u s t  o n e  m i n u t e ,  

p l e a s e .  

Q. Mr. B e a l ,  c a n  y o u  t e l l  me t h e  name o f  

t h e  i n d i v i d u a l  who y o u  or a n y b o d y  e l s e  a t  

N a t i o n a l  C h i r o p r a c t i c  h a s  c o n t a c t e d  a t  E R C  s i n c e  

J a n u a r y  1 6 ,  1 9 9 3 ?  

M R .  BERTSCH: W h a t ’ s  t h e  r e l e v a n c y ,  

M a r k ?  

M R .  O K E Y :  J u s t  w a n t  t o  know t h e  

i n d i v i d u a l  who w o u l d  h a v e  t h e  E R C  c l a i m .  

A .  I h a v e  n o t  t a l k e d  w i t h  a n y b o d y  f r o m  

, 
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E R C .  

Q. I ’ m  s o r r y .  

A .  I h a v e  n o t  t a l k e d  t o  o r  c o m m u n i c a t e d  i n  

a n y  w a y  w i t h  a n y o n e  from E R C .  

Q. S i n c e  w h e n ,  sir? 

A .  S i n c e  a f t e r  t h e  t r i a l ,  

Q *  A r e  t h e y  aware  o f  t h e  v e r d i c t ?  

A .  T h e y  m a y  b e .  I d o n ’ t  k n o w .  

Q *  A t  l e a s t  t h e y  a r e  n o t  aware  o f  i t  

t h r o u g h  y o u ;  c o r r e c t ?  

A .  P a r d o n  me? 

Q .  T h e y  a r e  n o t  aware  o f  i t  a t  l e a s t  

t h r o u g h  y o u ?  

A .  I w o u l d  h a v e  t o  g o  b a c k  t h r o u g h  m y  

p o s t - t r i a l  m a t e r i a l  t o  s e e  w h e t h e r  I ’ v e  u p d a t e d  

t h e m  or n o t .  

& *  A l l  r i g h t ,  s i r .  S i r ,  w e r e  y o u  e v e r  

g i v e n  a n y  a d v i c e  f r o m  c o u n s e l  o r  d i d  y o u  r e c e i v e  

a n y  memos o r  i n f o r m a t i o n  t o  t h e  e f f e c t  t h a t  

r e l a t e d  t o  p r e j u d g m e n t  i n t e r e s t  b e i n g  i m p o s e d  i n  

O h i o ?  

M R ,  B E R T S C H :  W e l l ,  I ’ m  g o i n g  t o  

o b j e c t ,  M-ark-,  We’re g e t t i n g  i n t o  p o s t - t r i a l  

m a t t e r s .  

M R .  O K E Y :  I d o n ’ t  mean  - -  I w a n t  t o  
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r e f e r  t o  p r e t r i a l ,  p r i o r  t o  t r i a l  o n l y .  

A .  I t h i n k  t h e r e  was y o u r  l e t t e r  o f  

J a n u a r y  5 or s o m e  s u c h  t h i n g .  Maybe  i n  D e c e m b e r .  

M R .  BERTSCH: I t  w a s  J a n u a r y .  

M R ,  O R E Y :  O k a y .  

M R .  BERTSCH: H e ’ s  r e f e r r i n g  t o  A l l e n ’ s  

l e t t e r  t o  u s .  W e  f a x e d  a c o p y  o n  t o  t h e m  w h e r e  

A l l e n ’ s  j u s t  s a y i n g  a b o u t  h e  i n t e n d s  t o  g o  a f t e r  

Dr, K l a s e r n e r .  

Q *  A l l  r i g h t .  And d i d  y o u  t a k e  a n y  

a c t i o n s  i n  r e s p o n s e  t o  t h a t ,  E l r .  B e a l ,  t o  f i n d  

o u t  a n y t h i n g  m o r e  a b o u t  p r e j u d g m e n t  i n t e r e s t ?  

A .  No. 

M R ,  BERTSCH: M a r k ,  y o u ’ v e  s a i d  a s  o f  

a b o u t  a h a l f  h o u r  a g o  y o u  w e r e n ’ t  g o i n g  t o  be  

much l o n g e r .  

M R .  O K E Y :  B e l i e v e  i t  or n o t ,  I ’ m  d o n e .  

M R .  BERTSCH: B e c a u s e  I ’ v e  g o t  t w o  o r  

t h r e e  q u e s t i o n s  a n d  I ’ v e  g o t  t o  r u s h  o u t  o f  h e r e  

t o  c a t c h  a f l i g h t ,  s o  I h o p e  t h e y  d o n ’ t  r e q u i r e  

a n y  follow- up q u e s t i o n s  f r o m  y o u .  H i n t .  H i n t .  

CROSS-EXAMINATION 

BY M R .  BERTSCH: 

& .  M r .  B e a l ,  a t  a n y  t i m e  d u r i n g  t h e  t r i a l  

o f  t h i s  a c t i o n  w a s  i t  e v e r  r e p o r t e d  t o  y o u  t h a t  
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plaintiffs had never dropped their settlement 

demand below $ 8 0 0 , 0 0 0 ?  

A .  N o .  

Q +  You have indicated - -  well, let me ask 

you. Throughout the preparation and the trial of 

this case, did you have a belief as to whether or 

not Dr. Klaserner was negligent, your own 

personal belief? 

A .  I believe - -  

M R .  OKEY: Objection. Go ahead and 

answer. 

A .  I believe that he was not negligent. 

Q .  Pet you have also seen in there‘a 

reference to a jury having a verdict - -  

possibility o f  a verdict holding Dr. Klaserner 

liable that possibly could be as high as 5 0 / 5 0 .  

How.is it that you accommodate or reconcile your 

own personal belief as to your insured’s 

innocence with this evaluation of a 5 0 / 5 0  shot 

with a jury? 

MR. OKEY: I ’ m  going to object as far 

as the extent of his own personal authority is 

only $10,000. 

M R .  BERTSCH: I didn’t ask for personal 

authority. I asked for his - -  
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M R .  O K E Y :  I made an objection, Dave, 

M R .  BERTSCH: I just want to clarify 

the question. I asked how did he come to 

reconcile his own personal belief and evaluation 

that Dr. Klaserner was not negligent with those 

portions of his file wherein it indicates that 

the chance of a jury verdict - -  adverse jury 

verdict being 5 0 / 5 0 .  Go ahead, sir, 

A .  I guess I differentiate between breach 

of the standard of care and causation versus an 

ultimate exposure. 

Q. If you would, when you say exposure as 

opposed to - -  your own personal belief in whether 

or not your insured is negligent versus exposure, 

are those two one in the same in all instances? 

A .  They are not. 

. Q. And why is that not - -  why is that, 

they are not one in the same? 

A .  The breach of the standard of care 

could not be there. The causation could not be 

there. But yet the doctor could ultimately be 

found liable by a jury and, therefore, there is 

an exposure, There’s exposure in every case. 

M R ,  BERTSCH: Nothing else. 
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REDIRECT EXAMINATION 

BY M R .  O K E Y :  

Q .  Well, Mr. Beal, my only follow-up 

question would be that based upon Mr. Bertsch’s 

questioning, he’s asked you for essentially what 

was your subjective opinion regarding exposure; 

correct? 

A .  That’s true. 

M R .  OKEY: Okay. Thank you. That’s 

all I have. 

M R .  BERTSCH: Okay, Thank y o u ,  Mark. 

We are not going to waive. 

MR. OKEY: Okay. That’s fine. 

M R .  B E R T S C H :  And you have her address. 

She has got your address off the letter for 

purposes of the bill to you, and I’ve got - -  I’m 

out of here because I’ve got to catch a flight 

here in about a half hour and it’s a 20-minute 

drive to the’airport. 

M R .  O K E Y :  T h a n k s ,  Jody. 

(Deposition concluded at 5 : 2 0  p,m.) 

€?O. BOX 25127 WEST DES ILIOINES, IA 50265 5l.51224-U66 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

14 

1 5  

1 6  

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

( D E P O S I T I O N  OF BRUCE B E A L )  1 1 1  

C E R T I F I C A T E  

I, JODY L ,  HIBBS, a Certified Shorthand 

Reporter and Notary Public in and for the State 

of Iowa, do hereby certify that prior to the 

commencement of the telephonic deposition 

B R U C E  B E A L  was duly sworn by me to testify the 

truth; 

That the foregoing is a true and 

accurate computer-aided transcription of t h e  

testimony as taken stenographically by and 

before me at the time and place indicated on 

the title page; 

That I a m  neither a relative nor 

employee nor attorney n o r  counsel of any of the 

parties to this action, and that I am not 
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