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COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

PATRICIA TIPPIE, et al.,

PLAINTIFF,

VsS. . :. Case NO. -299575

SHOBHA R. TAMASKER, M.D., :  Judge Corrigan
DEFENDANT .

Deposition of Michael S. Baggish, M.D., a witness
herein, taken by the defendant as upon cross-examination
pursuant to the Ohio Rules of Civil Procedure, and
pursuant to agreement and stipulations hereinafter set
forth, at the offices of Michael S. Baggish, 375 Dixmyth
Avenue, Cincinnati, Ohio, at 5:30 p.m. on Wednesday,
August 4,1999, before Daniel T. Neumeister, a notary

public within and for the State of Ohio.

Cin-Tel Corporation
813 Broadway
Cincinnati, Ohio 45202
(513) 621-7723
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APPEARANCES :
On behalf ot the Plaintiffs:

MARY A. CAVANAUGH, ESQ
Spangenberg, Shibley &
2400 National City Cen
1900 East Ninth Street
Cleveland, Ohio 44114-
(216) 696-3232

On behalf of the Defendant:

ERNEST W. AUCIELLO, R.

Gallagher, Sharp, Rult
Seventh Eloor Bulkley
1501 Euclid Avenue
Cleveland, Ohio 44115
(216) 241-5310

Liber
er

23400

, ESQ.
on & Norman
Building
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STIPULATIONS

It 1s stipulated by and between counsel for the
respective parties that the deposition of MICHAEL S.
BAGGISH, M_D., a witness herein, may be taken at this time
by the defendant as upon cross-examination, pursuant to
the Ohio Rules of Civil Procedure and pursuant to
agreement; that the deposition may be taken in stenotypy
by the notary public-court reporter and transcribed by him
out of the presence of the witness; that the deposition is
to be submitted to the deponent for his examination and
signature, and that signature may be affixed out of the

presence of the notary public-court reporter.

I NDEX

Witness Cross

| Michael S. Baggish, M.D.

By Mr. Auciello 4

EX1BITS

Marked

Defendant”™s Exhibit #1 4
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(WHEREUPON, Defendant 's Exhibit #1 was
marked for identification.)
MICHAEL S. BAGGISH, M.D.,
being first duly sworn, was examined and deposed as
follows:
CROSS-EXAMINATION

BY MR. AUCIELLO:

Q. Doctor, my name is Ernie Auciello. 1™m

the attorney for Dr. Tamasker in the case of Patricia

Tippie versus Shobha Tamasker, Case Number 299575,

Cuyahoga County Common Pleas Court. We"re here by
agreement to take your discovery deposition concerning
your opinions regarding the care provided by Dr. Tamasker
to Patricia Tippie. 1 guess 1711 start out by asking you
to state your name and professional address.

A Michael Baggish of Obstetrics and
Gynecology, Good Samaritan Hospital, 375 Dixmyth --
D-1-X-M-Y-T-H -- Avenue, Cincinnati, Ohio 45220.

Q- Okay, Doctor. Just prior to the
deposition you handed me a curriculum vitae which I had
marked Exhibit #1. Could you identify the document I had
marked Exhibit #1 and tell us whether that is a current CV
for you?

A That 1s a current CV.

Q. Okay. Having that 1 won"t waste time
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with going through questions about your background and
education. How did you become i1nvolved in analyzing or
reviewing the care of Patricia Tippie?

A. I received a letter from Mr. Landsdown.

I think 1t was 1n 1997 or thereabouts. Maybe 1t was
before September of 1997. It was sometime, | think, _iIn
that year in which he sent me a letter and asked me to
review this case.

Q. Do you have that letter with you now?

A. I don"t. 1 have one from September 17 1iIn
which he enclosed reports of your experts.

Q. Okay. And at that time on September 17
he sent you Dr. Silgore®s report and Dr. Madhav's report?

A. Yeah. So I know I have seen this data
before then.

Q. Okay. And in addition to the material --
the expert reports you received -- Dr. Silgore's and Dr.
Madhav*"s -- what other materials have you reviewed?

A. I have the medical records of Mrs. Tippie
from the time of her delivery until the time of her last
surgeries.

Q. So you have reviewed records up to her
last surgery?

A. I believe so, 1If the last surgery,

according to what I have, was at Metro Health iIn 1996.
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Q. Okay. In addition to the medical records
and the expert reports, have you reviewed anything else in
this case?

A. I have reviewed the depositions of Ms.
Tippie and of, 1 believe, Dr. Tamasker.

Q. Is that all that you reviewed records of,
the expert reports and the two depositions?

A. That"s it.

Q. Doctor, to cut to the chase, | believe
you issued a report or a written letter to Mr. Landsdown
in March of 1997 which has been presented as an expert
report in this litigation. And that concerns criticisms
you have of the care of -- by Dr. Tamasker. 1'l1l show you
a copy of it.

A. That"s correct.

Q. Okay. I would like to gain a complete
understanding of what your criticisms are before, so 1
know what to expect at trial.

A. Sure.

Q. Do you have any criticism of Dr.
Tamasker®s prenatal care of Patricia Tippie?

A. No.

Q. When 1is your -- 1 would like to itemize
them. That"swhat 1"mgoing to try to do is get a list of

what criticisms you have and then discuss each with you.
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So if you could tell me what is your first criticism of
Dr. Tamasker®s care of Patricia Tippie?

A. The criticism I have i1s fairly
straightforward. That is, the patient ended up with a
deficient sphincter ani either as a result of an
inadequate repair and that it wasn't repaired properly at
the time the iInjury occurred, or that it was traumatized
after the repair was done and broke down and not
recognized.

Q. All right. So essentially in layman

terms, her sphincter muscle never healed, i1s that correct?

A. Well, I'm saying there is either of two
things.

Q- Okay .

A. IT it was not repaired and the ends of

the sphincter were not brought back together again as a
result of Dr. Tamasker"sdelivery, the episiotomy that was
cut extended beyond 1ts normal confines.

Q. Okay .

A An episiotomy is essentially a surgical
cut to avoid an uncontrolled laceration.

Q. Right.

A. In this case that cut extended beyond
where it had intended to stop. It extended through the

sphincter muscle of the anus. That sphincter muscle has
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to be repaired; otherwise, the patient will be iIncontinent
of feces. It is the thing that closes the rectum.
Everybody can do i1t. You squeeze your muscles, and that
iIs the sphincter working. And what one needs to do 1Is to
recognize it.

I have no c¢riticism.because Dr...Tamasker
recognized i1t. There was a third degree laceration
charted. The next step i1s you have to repair i1t, and that
means you must identify both ends of the cut sphincter and
adequately bring them back together. If that"s done, the
sphincter i1s repaired, and the patient recovers and she is
not i1ncontinent.

Q. All right. So your criticism isn"t the
fact that a third degree laceration occurred?

A. That"s correct.

Q. Is it true that that"s a recognized
complication of childbirth?

A. Yes.

Q. And your criticism relates to you said
either the sphincter muscle tear was not repaired
correctly --

A. Correct.

Q -- or you had another alternative?

A Or i1t was traumatized and broke.
Q

. 1 would assume that under this scenario
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the muscle was repaired; however, something happened after
surgery that caused 1t?

A. In that scenario, that"s correct.

Q. Do you have an opinion as to between
these two alternatives which 1s more likely or probable
between the two?

A. One of the two happened. We know that.
So it really makes little difference. |If 1t was
traumatized, then Dr. Tamasker fell below the standard,
and she fell below the standard because any gynecologist
who Injures an anal sphincter knows that like any injury,
if you broke a bone, you splint the bone. What you want
to do is to rest that sphincter, and you don"t want to put
anything In 1t.

There was a big sign when I did my
training, and | have subsequently told the residents i1t"s
a good thing to put In the chart, no rectals, no enemas,
because you don"t want to traumatize the sphincter after
1t"s been repaired.

IT you test 1t during that period of
time, you stretch 1t. You can tear out the stitches that
were put in. And clearly she ordered an enema, which was
completely and diametrically opposite to what should have

been done, and she mentions that in her deposition. 1711

- tell you exactly where it is.
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Q. It"sokay. You don"t have to. |
remember i1t being there.

A. You recall when 1t was taken and she,
herself, admitted that she doesn"t -- wouldn®"t give an
enema? And it sounded to me as if she was surprised that
It was ordered, and if it"sordered, then it"s going to be
carried out. And according to Ms. Tippie‘s deposition, It
was carried out. She had an enema in the immediate
post-partum period.

Q. While she was still 1n the hospital right
after birth?

A Yes. And so here the reason for no enema
IS because people have had experience that If you do those
things, you tear open the sphincter muscle. It"s newly
repaired, and it typically -- muscle can tear easily under
those circumstances. It"s swollen. So the slightest kind
of Injury to that will cause that to part --

Q- Okay .

A -- from 1t"s suture, and an enema is the
coarsest way to accomplish that.

Q. All right. So let me try to get that. |1
think so far 1 have gotten two criticisms, and one 1iIs a
possibility. You said i1t"s possible --

A. She never repaired it --

Q. -- she never repaired it.
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A -- which would fall below the standard.
MS. CAVANAUGH: Objection. 1 don*t
believe he used the term "possibility."

Q. She either never repaired i1t or gave an
enema that traumatized i1t is what your testimony i1s?

A. That she repaired i1t, and then the enema
that was given caused the sphincter to part from the
repailr that was made.

Q. And you don"t have an opinion as to which
of those two possibilities are more likely or less likely?

A. I would say 1t"s more likely 1t is the
second.

Q. More likely that 1If 1t was repaired, the
enema caused 1t to tear?

A. Yes. That"swhat | would say.

Q- Are you able to be more specific than --
more likely 60/40, 70/30, something like that?

A. No. It"smy opinion.

Q. I wouldn®"t be a lawyer i1f | didn"t ask
you that question.

A. I would say if you want a percentage, |
would say that, 1n my opinion, 1t"s probably better than
50 percent.

Q. Okay. Now, examining the second

possibility, the more likely possibility, how do we know
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that the enema caused the sphincter muscle to tear open or
the repair to fail?

A. Because the patient was Incontinent.

Q. Are there any other causes that could
have resulted in failure of the --

A. No, sir. | assume.youcare asking me
whether 1 agree with the opinion of your expert -- one of

your experts.

Q. I was going to get to that.

A. Well, 1 don"t, so that takes care of
that.

Q. That"s not a big surprise, but
nonetheless --

A. I don"t think there 1s a pudendal nerve

injury there. 1711 tell you why, too, if you want to

know .
Q. Tell me now. Maybe we will save time.
A. Because the injury she has i1s iIn the
midline. The pudendal nerve -- there iIs no evidence of

that anywhere in the medical record. In fact, there is
evidence to the contrary that she had good sensation, that
there was not a pudendal nerve Injury, and this interior
portion, the fiber of the pudendal nerve coming across
from both right and left. So you would have to postulate

a bilateral pudendal nerve iInjury, and your expert would
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have to tell me exactly where that occurred and how It
would have occurred during this procedure.

The only way that that typically can
occur is if the vacuum extractor may have -- may have been
improperly applied and put a tremendous amount of pressure
on the pudendal nerve on both -sides;, which 1, myself,
knowing the anatomy very well, would have a very hard time
explaining how that could occur.

Q. Okay. And I have gone through either she
never repaired i1t, or she repaired i1t and the enema caused
it to part, and there -- iIn your mind, there is no other
cause possible? 1f it was repaired, 1t was separated by
the enema, simple as that?

A. I told you | didn"t think 1t"s paralyzed
because of the bilateral pudendal nerve iInjuries.

Q. And those two are somewhat in the
alternative. Do you have any other criticisms of Dr.

Tamasker~™s care?

A. Yes.

Q. What are those?

A Well, Dr. Tamasker knew that she had
caused a pudendal -- sorry. You have got me saying that.
I was misspoken -- a sphincter injury. Yet on the

post-partum where the instructions are typically for the

care givers at home, there i1s no mention of this
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whatsoever even though there 1s a place for it to be
checked, and there are no special iInstructions on the care

for that type of Injury.

Q. What instructions should have been given?
A. Pretty much the same things | have
already mentioned, that, one, the patient -- somebody

ought to check up and make sure the patient iIs taking her
stool softener or give her mineral oil so she won"t have
hard stool. Two, she should have no rectals and no
enemas, and that somebody should keep track of whether
this patient i1s continent or having trouble controlling
her bowels, and unfortunately without that kind of
previous information, the care giver at home -- the care
coordinator who 1s going to visit this patient at home
knows nothing.

She can"t instruct the patient on
anything -- what to look for, who to call, what to do, and
so, again, we are iIn a period of great no information for
this patient. And 1 would say that it does fall below the

standard that this chart summary IS i1naccurate.

Q. In what respect i1s the discharge summary
Inaccurate?

A. It says, "Complications OF Operative, "
ind she has checked, "None." It says, "Activity, diet,

nedications," etcetera, "unrestricted routine." SO even
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-

though she knows this patient has had a complication and
should be given specific instructions, none of these
things are charted. In fact, 1t"s the opposite. It"sas

if nothing happened to this person. Here is the page..

Q- These circles are circles you made?

A. Yes, sir..- ..

Q. All right. On the obstetric discharge
summary -- First of all, right now when we are talking

about an issue of charting, what harm did that cause
Patricia Tippie?
A. I think I have just gone through i1t all

with you.

Q. I guess what 1 don®"t understand is if the

enema while iIn the hospital caused the muscle to tear,
what further harm resulted from the charting on the
discharge summary?

A. Well, there 1s no recognition of this.
The patient could have been alerted to the fact that if
she i1s iIncontinent, to come In right away so that this
patient could have been either taken care of by the
obstetrician or gynecologist, that a plan could be made
for getting this thing repaired In a timely manner, or
getting referred.

Q. Is it important in a circumstance like

that for a surgical repair to be made i1mmediately, or 1is
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it --

A. No, you wouldn®"t do 1t 1mmediately, but
certainly by six weeks. | would be inclined to do 1t
early rather than late.

Q. What would be the range of time that you
would find reasonable to do it?

A I would do i1t between six and eight
weeks

Q. All right. On that form you showed me,
Doctor, you have circled the one section. Just so the
record is clear, on the right-hand column toward the
middle where she has checked "episiotomy,” I think that"s

"midline episiotomy"! if I'm reading that like you.

A. Yes.

Q. And she also has checked "vacuum
delivery'»

A. Yes.

Q. You have that little section of the

discharge summary circled. What else should have been
checked there?

A. Nothing.

Q. Okay. 1 saw i1t circled. 1 thought maybe
you were indicating something else.

A. I circled 1t because when 1 went through

it, | saw the vacuum delivery, and | wanted to remind
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myself about i1t.
Q. Okay. Is there a box on that form that
should have been checked that i1s not checked?
A. Yes. Right here it says "complications."
Q. Okay. And you are looking -- you circled

the box-where 1t says "perineal?

A She should have done that one and checked
i1t out.

Q. All right. And as a result of this, the
home health care people were unaware to check -- 1n your

mind, to check to see whether she was 1ncontinent?

Al IT the patient remembers one enema --
it"sa long time ago. | couldn®"t tell you what happened
as part of my diet or something three or four years ago.
Who knows? Maybe she took more than one enema.

Q. Would you expect a patient to know if

they are iIncontinent?

A. These patients, they don"t know. They
will ask.
Q. Okay. The patient might not know they

are incontinent?

A. They might not know. They may think 1t"s
part of what they are supposed to feel. Typically after a
delivery many women will experience a temporary period of

incontinence of urine, but usually that typically resolves
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il

in a few days, but unless they are told, they may not even
ask about 1t. And similarly, people don"t -- particularly
lay people who are -- who don"t have a lot of medical
knowledge, when it"s issues of soiling themselves with
fecal material or urinating uncontrollably, they are very
shy about discussing that with=other people,. You have to
ask about 1t typically.

Q. All right. Now, is there any evidence in
the record to iIndicate to you that Patricia Tippie was

incontinent and didn"t know it for a period of time?

A. I believe she was
Q. And what --
A. IT you read her deposition and from when

I talked to her when I examined, she didn"t know what was
going on. She thought everything was normal. She said,
quote -- 1 can remember this quote very well -- "I was
opened up down there, and there were changes made, and 1
didn"t know what to expect." Nobody talked to her and
told her. That"s a job of the health coordinator to some
degree, but somebody has to give that person some
guidance.

Q. And because the box wasn't checked on the
discharge summary, you believe the health care coordinator
didn"t have that information?

A. I believe the health care coordinator




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

didn®t know.

Q. Did you review the maternity services
visit report In the record?

A. I saw 1t.

Q. Does 1t Indicate that the patient
reported having normal bowel pattern at that time?

A. Everything i1s pretty well checked

normally here if you look.

Q. Looking under section six --

A. I see i1t, "adequate dietary."

Q. -- that's checked, "yes," then, "adequate
fluid intake, yes," "anorexia" 1S checked "no." So they

didn®"t just check the boxes?

A She wrote, "returned to normal bowel
function,” and 1 find it hard to believe with the
patient"s systematology. I1t"smy opinion that this is
Inaccurate.

Q. And this was Filled out by a home health
nurse visiting her on 6/14/947

A. That®"s correct. And there is really no
mention on this thing that they discussed her third degree
perineal laceration, is there? |1 can™"t find it.

Q. There is evidence on here that they
discussed her bowel pattern, isn"t there?

A. I would say this: She has "episiotomy"
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checked but has that negative sign In front of
"laceration," which means she has no conception that this
patient had a laceration.

Q. But even If she has no conception of that
and the patient reports a normal bowel pattern, isn"t that
inconsistent with iIncontinence?

MS. CAVANAUGH: 1I'm going to object. You
are speaking In a hypothetical that | don*"t think
1S her -- Patricia"s testimony.

A I don"t even know If the patient had a
bowel movement by then. The one enema she got she didn"t
get any returns on.

Q. So you basically don"t believe this form
IS adequate?

A. I think 1t"s i1naccurate, really.

Q. Okay. All right. So I went through the
first two, and the alternative, then the third was the no
mention or instructions. Do you have further criticisms

of Dr. Tamasker®™s care?

A. Yes, the post-partum visit in July --
7/29/94.

Q. Right. What is your criticism about that
visit?

A. Well, according to the medical record,

the doctor never even examined this person®s anus, and
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that"s the time she should have done a rectal, because
It"s six weeks post-partum to see what the status of the
third degree laceration was, whether the sphincter was
tight, relaxed, etcetera, because this iIs the time that if
1It"s not right, she should have made her referral.

Q. And 1 believe -- 1 want to make sure 1
understand. If at that time the sphincter was not
functioning properly, 1t would have been a surgical
referral to be taken care -- you keep using the word
"referral."

A. Here 1t wouldn®"t be a surgical referral.
We have people who would do this operation, and a
gynecologist i1s trained to do it if they feel they are
skilled enough to do that. Many of them these days refer
them to others. We have a uro-gynecology. We do fibular
repairs, sphincter problems, surgical complications of the
perineum and vagina, bladder, rectum. So a lot of
referrals are made here for that.

Q. All right. Would the time be -- it would
be an appropriate time, in your mind, to proceed with the
surgery or just the referral after six weeks?

A I think | said I would do it between six
and eight weeks.

Q. All right. 1 have got four criticisms.

I want to get to the end of the list of criticisms
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hopefully.
A. Sure.
Q. Do you have any further criticisms of Dr.

Tamasker®s care?

MS. CAVANAUGH: 1I'm going to just object
for the record that the doctor is going to be .free
to express criticism If he iIs asked other direct
questions.

MR. AUCIELLO: Well, 1 mean, 1t"s a fair
question for a defense counsel to ask him all the
criticisms he had of Dr. Tamasker, and 1 will
persist on at least trying to get him to tell me
everything he believes wrong that is a violation
of the standard of care. I'm not asking you about
imperfections.

Ms. CAVANAUGH: I agree 1t"sa fair

question. I'm just noting an objection for the

record.
A. I believe that"s it.
Q- Okay. You also reviewed the records of

the subsequent surgeries she underwent to have this

corrected?
A. Yes, Sir.
Q. Do you have an opinion as to why those

surgeries fTailed?
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A. Well, I don"t know. 1| would tell you
that after the Tirst chance of the repair, subsequent
repairs always have less chance of success. Each
succeeding surgery has more problems to deal with. There
1s always scarring after subsequent surgeries, and blood
supply gets to be a problem.

Q. So the one surgical procedure most likely
to succeed would have been the first one?

A. Yes.

Q. Do you have an opinion as to why the
first one failed?

Ms. CAVANAUGH: Objection. That"s asked
and answered.

A I think so. Either it was repaired iIn
the fTirst place improperly at the time of the delivery iIn
the immediate post-partum period, or that when it was
repaired, the enemas -- enema or enemas -- caused the
disruption.

Q. Okay. But I was asking you about when
the repair was -- | guess | poorly phrased that question.
I "m talking about the first surgical -- attempted surgical
repair after Dr. Tamasker®s care. After the problem was
recognized, she received surgeries to try to correct it.

A. Well, no. 1 thought you were talking

about Tamasker®"s. One of the problems that -- i1f you
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asked me about that first, which i1s Tamasker®s repair, as
I recall she repaired that with chromic catgut. In this
day and age that i1s not the ideal suture for that kind of
repair. It"s a week suture and has much less tensile
strength than other materials.

And an absorbable suture that would have
been a better one to use would have been vicril either
braided or monophi-lament, and those are sutures that are
absorbable but remain reasonably strong for four to siXx
weeks whereas chromic catgut is starting to come apart
even without any kind of traumatic injury at about ten
days.

Q. And you said, "inside this day and age."
Were you referring to 19947

A. In the 1990's and certainly even in the
1980's.

Q. Is that according to criticism where you
would believe she deviated from the standard of care?

A. I"m not saying 1t"sa -- I don"t know If
I could say it"s a deviation of the standard of care, but

it was a very poor choice for suture material.

Q. All right. Doctor, Dr. Lambert attempted

to repair this sphincter injury also, did he not?
A. Yes.

Q. Do you have any opinion as to why his
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surgical attempts failed?

A. I really don"t.

Q. Did 1 -- maybe we were on different pages
before. When you were saying that each subsequent repair
has a less chance of being successful, were you also
including -- | think Lambert operated, and then there were
further surgeries.

A. The first repair chance was Dr.
Tamasker®s. That"s number one. That has the best chance
of success.

Q. Right.

A. IT that breaks down we are now at the
second one. That would be Dr. Lambert®"s. That"s the
second check. His chance for this success is less than i1t
was for Dr. Tamasker. Then the third chance is Dr.
Strong®s, and his chance for success is less than Dr.
Lambert®s, and then the forth chance was Dr. Rappert's, et
al. | believe that's the name.

Q. It doesn't matter.

A. The chaps at Barber. Sorry. Sorry.
It"sDr. Barber, et al., at the Metro Hospital, and they
have the least chance.

Q. Generally speaking, is 1t possible to
give me a percentage of what the -- how often the first

surgical repair of such a tear is successful, generally?
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A. I would say 80 to 90 percent, maybe even
higher. 1It"s a very high success rate. There are few
women who sustain third degree lacerations and are
incontinent after.

Q. I guess 1'11 use the 90 percent as
opposed to the 80 percent.

A. Okay -

Q. Is 1t your opinion that the other 10
percent are the result of malpractice?

MS. CAVANAUGH: 1I'm going to object. 1
think that"s not a fair statement of the
percentages.

Q. He said 80 or 90 or higher. If you want
to say higher, I°11 pick another figure. The ones that
fail, are they necessarily the result of malpractice?

A. They can be.

Q. Okay. Are there other potential causes
that are not?

A. Hard for me to describe that -- why they
would fail. 1 think In the final analysis of 1t, the two
I gave you would have to be the major ways.

Q. And that"swhy 1"m asking you the
question, because you basically said -- 1t seemed to me
your reasoning is i1t failed; therefore, either i1t wasn"t

repaired correctly --
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A. That"s correct.
Q. -- and violated the standard of care by
not repairing it correctly, or you violated the standard

of care by ordering an enema?

A. And the answer to your question would be
yes.

Q. So, therefore, if it failed it"s
almost -- you can basically assume malpractice?

A. Yes.

Q. That"s your opinion?

A. That"smy opinion. And 1 would say 1

have probably given you an exaggeratedly low figure for

repair. |1 think it would be well iIn excess of 90 percent.

Q. IT 1t was 95 or 98 or whatever --

A. Sure.

Q. Okay. Now, when did you First see Mrs.
Tippie?

A. May 12, 1999.

Q. What was the purpose of that visit?

A. For me to examine her.

Q. Were you examining her for the purpose of
rendering treatment or examining her for the purpose of
giving testimony?

A. An opinion on the degree of injury she

had.
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Q. And what did you observe during that
examination?

A By the objective?

Q Uh-huh.

A. You have a copy of my report.

Q. .I do. You don"t have to read it, just

what you think the effects are.

A. She had a midline scar on the abdomen.
She had scars running on the medial aspect of the knee on
the right leg and the thigh and scarring in the perineum.
She has a gross deformity of the anus. The vulva appeared
to be normal as does the antritis. On pelvic examination
there 1s a band of tissue about three -- two to three
centimeters up from the antritis on the posterior wall of
the vagina which causes a lot of just touching it, and

1t"s obstructive, and this extends upwards on the left

side.

Q. And is this something that would cause
discomfort?

A. It"svery interesting, because when you

press it, she feels discomfort there but down In her leg
as well.

Q. What does that indicate to you?

A It"s probably related somehow to the

gracilis muscle graft. ITf the pain i1s referred, even
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though it goes up higher on the left, the pain is referred
to the right, and I believe -- let me just check that. I
believe that"s where the graft was taken from.

MS. CAVANAUGH: Doctor, if this helps you
to look at this, 1If this i1s what you are looking
for.

A. That®"s 1t. So i1t is linked to that
gracilis muscle graft, and she describes historically that
the sphincter -- she had pretty good levator ani tone
above that area. You could follow the levators by asking
the patient to squeeze on your fingers. So they were okay
in that area, but I1If you ask her to try consciously to
squeeze the anal sphincter, she didn"t get much of that.
She squeezed, but she got the pain in her leg, which 1
assume she was extracting that gracilis muscle, and this
IS rather disabling.

And then 1 did a rectal vaginal, one
finger in the rectum. You have to excuse the shape of
this model. This summer somebody left 1t in the sun. The
latex stuck on the floor board, but -- here is the anus
here (indicating). It"sstenotic. So this is the exam 1
iid, and you can see where I am in that (demonstrating).

And this 1s where the scar was felt right
ip In here right back in this area like a "u" almost, but

ap In the vagina. This i1s the antroidal area here, right




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

up Into there. And with this rectal vaginal exam, there
really Is not any good sphincter tone.

Q. Is there any prospect for the sphincter
to improve i1n the future?

A. I don"t think there is. In fact, my
recommendation was to this patient because now she can"t
control her -- she has no sphincter control, so she can"t
control gas or feces. She leaks. She spends half of her
time worrying what she i1s eating and whether she is near a
toilet, so it becomes an obsession to make your whole life
function around that. And then on top of i1t, she can™t
perform sexually because of the pain. And the pain is a
peculiar pain, because it causes her leg to jerk and pain
to occur 1n her leg.

And 1 told her 1t would be my advice to
have a colostomy done, because at least she has got
control of her bowel function. That way i1t"s going to be
In a bag, but at least you can see i1t and control 1t. You
could then pull that gracilis graft out of there so she
doesn"t have the pain In her right leg and just take i1t
out and reconstruct the floor of the vagina from the lower
third down so that at least she could have iIntercourse
without a lot of discomfort.

Q. Do you know -- I mean, did she

communicate to you whether she was going to take that




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

advice?

A. I don"t think she could right now
psychologically. She did not want to think about another
surgical procedure, and, two, about a colostomy. |1 think
psychologically i1t would be very difficult for this lady,
because 1 was quite candid with her and told her 1 didn"t
think anybody could fix that sphincter.

Q. You advised her not to bother with
further surgical repairs?

A. That sphincter isn"t going to be repaired

ever, | don"t think.

Q. Did you only see her on that one
occasion?

A. That"s 1t.

Q. Okay -

A. But I -- I had -he advantage of knowing

the history of everything before | saw her and of all the
surgery in detail.

Q. All right. Doctor, I need to clean up a
few loose ends. On your CV 1 notice there are quite a few
publications listed. Are any of these many publications
particularly relevant to the issue of perineal tears or
sphincter tears?

A. Well, some of the work I'm doing now

certainly i1s, and right now 1"m writing an atlas. bDr.
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Karram and myself are writing an atlas of pelvic anatomy
and gynecologic surgery which includes a lot of this
stuff.

0. It"s a work In progress? It"s not
available yet?

A. No. We have -- we are under contract,
and it should be finished by next June for sure.

Q. I guess --

A. And there are two publications we just
submitted on the anatomy of the pelvic floor at the
American Panel of OBGYN.

Q. IT you could i1dentify for me by the
number which publications on your CV you regard as
relevant to the issues in this case, If any, I should say.

A. From just looking through here to see
whether any of this mentioned this in particular -- well,
indirectly any of the articles | wrote on laser treatment
of condyloma acuminata, because we were treating in the
anus, and number 70 doing graph replacement for

vaginectomy might again indirectly.

Q. Okay. Is that all?
A. I'm just looking through. That"s it.
Q. Okay. Doctor, you have -- 1 ask a lot of

questions | know the answers to. Have you given

depositions before?
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A. Yes.

Q. About how many occasions, 1If you can tell
me?

A Total?

Q. Yeah, if you can.

A. This year?

Q. This year.

A. Maybe about 10 or 15.

Q. Is that about average for the year?

A. No. That"s a high number of depositions.

Q. High? Most of those instances you are

retained as an expert witness on behalf of someone iIn
litigation, are you serving as an expert?

A. Approximately 70 percent for the
defendant and about 30 percent for plaintiff.

Q. And you are going to send me a bill for
your time today. How much will that be on an hourly rate?

-- 1 mean, per hour?

A 450 an hour.
Q. Last thing, If you have copies of the
expert reports from Dr. Silgore and Dr. -- the reports I

guess starting with Dr. Silgore®s report, I take i1t that
you are familiar with these reports?
A. I read them. 1 don"t know how familiar I

am with them, but i1f you point the page out, 1 could look
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It over.
Q. Well, I guess I'm going to -- see on the

middle paragraph of Dr. Silgore's report --

A. Yes.

Q. -- he says, "Perineal lacerations of this
degree are very common." Do you agree with that?

A. Yes.

Q. He also says that many heal with some

degree of muscle separation of the sphincter. Do you

agree with that?

A. I don"t.

Q. Why is that, if you can?

A. I would like him to tell me how he knows
that.

Q. Okay. It"s kind of difficult for you to
answer, and -- you agree with usually these patients do

not develop 1ncontinence, because there i1s no knowledge
there are a group of patients like that?

A. I would like to know where he knows that
information from, because 1 don®"t see how he would have
that. How does one peek iIn there and see whether the
sphincter is open or not open, and I would not rely on an
ultrasound study.

Q. Okay. All right. Going to Dr. Madhav®s

report, 1 think you already addressed the nerve issue that
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you obviously disagreed with.

A. Yes.

Q. Dr. Madhav notes that he -- he says, "a
percentage of primary repairs fail to heal properly.” Do
you agree with that?

A. Well, 1 would guess a percentage or a
fraction of a percentage of the primary repairs fail to
heal properly. 1 would agree with that proviso, yes.

Q. Does that get back to the issue we
already kind of beat to death with whether it would be
negligence if it fails?

A. Well, he has got to tell me what number
of -- what certain percentage of these primary ones fail,
because 1 really don"t know, as | have already said, and
he would have to likewise explain to me why they failed to

heal properly.

Q. This 1s not i1nconsistent with your
experience?
A. No.
MR. AUCIELLO: Okay. |1 don"t have any

further questions. Thank you.

Ms. CAVANAUGH: Doctor, you have the --
obviously the right to review the transcript.

THE WITNESS: I would like to read it and

sign it, but I would just like the copy.
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(Deposition concluded at 6:15 p.m.)

Michael s. Baggish, M.D.
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STATE OF OHIO
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I, Daniel T. Neumeister, the undersigned,
a duly qualified and commissioned notary public within and
for the State of Ohio, do hereby certify that before the
giving of his aforesaid deposition, the said MICHAEL S.
BAGGISH, M_.D. was by me first duly sworn to depose the
truth, the whole truth, and nothing but the truth; that
the foregoing is a deposition given at said time and place
by the said MICHAEL S. BAGGISH, M_D.; that said deposition
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deposition was taken by me In stenotypy and transcribed by
computer-aided transcription under my supervision; and
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witness for his examination and signature.

I further certify that 1 am neither a
relative of nor attorney for any of the parties to this
cause, nor relative of nor employee of any of their
counsel, and have no interest whatsoever in the result of

the action.




© o0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

38

IN WITNESS WHEREOF, 1 hereunto set my
hand and official seal of office at Cincinnati, Ohio, this

27th day of August, 1999.

A /&mwu;///Z/V&yﬂh¢JEZ§:j
My commission expires: Daniel T. Neumeister
May 18, 2003 Notary Public State of Ohio
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