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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

BETTY L. BSENNETT, as Guardian for
and on behalf of Jerry L. Bennett,

7 AN [N
an incompetent person, R LU e

i I

Nt

)
)
) A
) e
Plaintiff, ;
VS . ) Cl-86-6473
)
HESSTON corporaTION and WOODS )
DIVISION OF HESSTON CORPORATION, )
)
)

CENTRAL OKLAHOMA EQUIPMENT
COMPANY; FORD MOTOR COMPANY,

Defendants.
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DEPOSITION OF FRANKLIN J. APPL
Taken on Behalf of the
Plaintiff
on March 28, 1988
in Oklahoma City, Oklahoma
kK % % %k k% %k % k %k k x k k k %k k %k % %k k k %k %X k k k k% kX %X % %
APPEARANCES :
For the Plaintiff:
MR. ROBERT D. TOMLINSON
800 City Center Building
Oklahoma City, OK 73102
For the Defendants:
MR. DALE RENEAU
800 - One Leadership Square

211 North Robinson
Oklahoma City, OK 73102

Reported By: Carol Marie McClure, C.S.R.
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For the Defendants:

MR. JOHN A. KENNEY

10th Floor

Two Leadership Square
Oklahoma City, OK 73102
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Direct Examination by Mr. Tomlinson . . . . . . . , , . 5
42
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ELHLILBLTS
Plaintiff"s Exhibits 1 and 2 were marked . . . . . . . . 15
Plaintiff"s Exhibit- 3 was marked . . . . . . . . . . . . 25
Plaintiff"s Exhibit 4 was marked . . . , & . + « « « , . 26
Plaintiff®*s Exhibit 5 was marked . . . . « . . . . . . . 27

Plaintiff®"s Exhibit 6 was marked . . . . . . . . . . . . 239
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STIRBRBULAZIIGQN
It is hereby stipulated and agreed by and

between the parties hereto, through their respective
attorneys, that the deposition of FRANKLIN J. appi;
may be taken on behalf of the Defendant, on this, the
28th day of March, 1983, in the City of Oklahoma City,
Oklahoma, by Carol Marie McClure, Certified Shorthand
Reporter and Notary Public within and for the state of
Oklahoma; pursuant to notice of the taking of =aid
deposition having been given.

It is further stipulated and agreed by and hetween
the parties hereto, through their respective attorneys, that
all objections to questions propounded and answers thereto
made, except as to the form of the question or the
responsiveness of the witness’s answer, may be made at the
time of the trial when said deposition is offered IN evidence
#ith the same force and effect as if said objections were
nade at the time of the taking of this deposition.

It is further stipulated and agreed by and
>etween the parties hereto, through their respective
ittorneys, that the time of the filing is waived.

It ts further stipulated and agreed by and
)etween the parties hereto, through theilr respective

attorneys, that the witness may read and sign this

deposition.
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And thereupon, the following witness was produced
by the Plaintiff:

FRANK APPL,

~the witness hereinbefore named, being first duly cautioned

and sworn to testify the truth, the whole truth, and nothing
but the truth, testified on his oath as follows;

DIRECT EXAMINATION

L MR, TOMLIHSON:

on}

[

0 State your name foxr the record, please.

MR. TOMLINSON: Do you have a curriculum vitae
or zomething like that, that you could fork over?
ME. KENMEY: I didn't bring one with me. We can
get one---
MR. TOMLINSON: %hy don't vou send us---
MR. KENNEY: ---and send it to you.
BY MR. TOMLINSGN:
d What"s your: opinion about the cause of this
accident, Mr. Appl?
A In @y opinion, the cause of thiz accident Iis
the negligence of Mr. Eennett in getting under a rotary
mower which was suspended on a hydraulic three-point hitch
on a tractor when he had been instructed not to get under
the rotary mower unless it was blocked up.
8] Do you have any other opinion regarding the
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cause of this accident?
A It would be ny opinion that the rotary cutter

probably driftea down, as opposed to dropping suddenly.

Q Any sther opinions that you have regarding the
cause of this accident? )
A it would be my opinion that Mr, Bennett got

under the rotary mower to remove a tangled cable or te
take a nap, and that the rotary cutter either drifted
down on him over a long period of tine or persons known

me Dy arid activated the three-pocint 1ift control on

9}
w

v
o
[0}

tractor, wihich would have sllowed the rotary cutter
to descend,

vl Do you have any other opinions concerning the
cause of this accident?

A I -hink that"s ail.

Q Do you need to look at any of your notes to
review what ycu did and make sure that"s all before we
g0 on, in order to make sure that I've got a complete
answer?

A | believe that®s all my opinions on that
particular polnt.

Q Okay. Upon what do you base your opinion that
Mr. Bennett crawled underneath the mower to take a nag?

A If you will recall, | said that he either
crawled under to remove a tangled cable or to take a nap.
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I don't know which he did.

Q2 Okay. What I'm interested in 1S your opinion
of what s mcst probably the reason he crawled under the
mover, if you have such an opinion.

A I would say that It is most probable tOo me that
lie went under to disengage a cable. However, the length
of time that is required fur this rotary cutter to drift-
down causes me some concern zz to why he would stay undex
the cutter that long, If he was conscious of what was
going on.

Q What if he wasn't conscious of what was going o0n,
would that then resolve your concern over why he would
remain underneath 1t for the length of time necessary

for it to loner and trap him?

A No.

Q Can you explain your answer?

A Well, ----

Q What is the reason that it would not relieve

sour concern over the length of time, if in fact he was
10t aware that the mover was slowly coming down?

A I just don"t believe it's possible that Mr.
jennett had been a rotary cutter operator for a number of
rears and not be aware that tho three-point hitch will
lzift down.

And in addition to that, my understanding is
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that he had been directly warned by his direct supervisor
on one or more occasions not to gst under the rotary

cutter without plocking It, and that it ceuld drift

down onto him, if he did get under it without blocking it.

) So you're saying you don't think it's possible
that he would have Dbeen unaware?

oS No. I don't think it is possible for him to
be unaware.,
] And my guestlon was: I[f in fact 1t turned out
that he was unaware, 1f there is evidencs to support
that and £ you were asked a hypothetical gquestion, if
¥you assume that he was not aware it was drifting down

on him at the time, would that explain why he stayead

under there =so long?
A That could be a possible explanation, except

the rate of 2rift is slow enough that he should have
sensed that i1t was coming down in time to remove hlimself.
0 50 dog you think at the time he first felt the
dressure from a portion of the mower on his body, he
VaS unconscious or inattentive or what?
A I would say he was elther hlighly inattentive or

isleep. I don't know which.

Q Or the same?
A Pardon?
Q Or they could be both the same?
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A Yes.

2 Do you have an opinion as to whether: it"s more
probable that the mower drifted down, Or that a third
party activated the control lever?

Which of those two options that you stated 1is
wost probable, in your opinion?

A From the depczitions that | have read, it would
seem to me that It @S more probably that It driftag down.

0 Upon whnat do you base Yyour opinion that it

‘her than dropping suddenly?

i
=
rr
T
B
)
e
‘;.AJ
(@}
E
—~
-
I
s3]
-
.

I base that or: the deposition that & have read

=4

INn which no One indicated chat anyons2 was around the

stt.

-~

t

unit other than Mr. Benn
Q2 Well, that would explain why you think no third
party activated the lever; right?
A Yes.

'~

Q M/ question is, your third opinion that you
stated was that you believe that the mower drifted down
rather than dropping suddenly. By giving nme that
inswer, are you telling me that the only way it: would
1rop suddenly is if the lever were activated?

A That's the only way that I have found that it
vould drop suddenly.

Q Is there anything else that you base your
ypinion upon that it drifted down rather than dropping

C.S.R. ASSOCIATES
One Leadership Square




14

15
16
17
18

19
20
21
22
23
24

25

19

suddenly, other than the absence OF people within close
proximity to the lever?

A well, | base that apon my examination and testing
of the unit, In which it didn’t drop, bLut it would drift
down slowly.

] Upon what do you base the conclusion that Mr.

Bennett wvas instructed to block the mower up before

doing maintenance underneath i:t?

A 1 based that upon the testimony of ¥r. Thomas
and, | believe, ™Mr, Layman.

Q2 End wou're talking abont thelr depositions
Wwhere they testified to that?

Y Yes, =ir.

o Anything slse you base that upon?

A I don't understand that question.

Q Is there anything else, other than those two

depositions, upcn which you base your opinion that
PIr. Bennett was instructed to block the mower up before

working underneath it?

A Il don‘t believe so.

Q What was the negligence of Mz, Bennett, in your
opinion?

A The negligence was his action of placing his

body under a rotary cutter which was being held in a

raised position by a hydraulic three-point hitch, with
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11
the tractor engine not running when he knew and had been
told that he should not place himzelf under the rotary

cutter without blocking the rotary cutter up.

? Do you know if he was told why?
A I don't recall that, but I know there IS szome
testimony of that- in Mr. Thomas's deposition. But |

don't: recall it at this moment with enough specificity
to sav,

Where, in your opinion, was Mr. Bennett caugnt

L

by the mower®.

A Apparently, and again based upon reading the
depositions cf the varicus co-workers that gathered at the
accident scene immediately after the accident, Mr., Bennett
vas caught on the right side of the mower, with his head
zloser to the tractor than to the rear of the mower, and
»ith his head, right shoulder and right arm, angd
2ossibly part of his right leg under the right side
cunnexr of the rotary cutter such that the runner came
lown across h s chest and his left shoulder or left side
»E his neck.

Q Or left side of his work?

A Neck.

Q And when you say right side of the tractor, are you
:alking about as seated in the operator®"s scat?

A Yes.
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12

Q Or looking in the direction the operator looks?
A Yes.
Q Okay. In Yyour opinion, the edge of tho mower

frame went across his right leg--thigh oxr calf?
A I have nc idea. That was not stated. Some

witnesses were nct even sure that i1t went across his

right leg.
Q Chest?
2 Yes.
Q And his right shouldex?
A No, =ir.
Q ~Left shoulder?
A Left shoulder.
Q Was his head underneath the mower, or did the

frame of the mower come to rest on his head?
A I believe the mest of the witnesses thought that
his head was underneath the runner. 1 don"t recall anyone

saying that the runner was on his head.

Q What was the thickness of Mr. Bennett's chest?
A I don"t know,
Q Do you have an approximation a3 the thickest

part of his body that the runner was resting upon?
A | would assume the thlickest part of his body
would be his chest, but what that dimension is, | don't

know.
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MR. TOMLINSON: 0ff the recorad.
{Whereupon, a discussion was held off the record.:

BY MR. TOMLINSON:

Q Back on the record. Okay. On the right side
of the mower, 4o you have an opinion as to how much
clearance there was between the pavement and the right
zdge of the mower frame in tne ftully-ralsed position
immediately prisr €O the time Mr. Bennett crawled
underneatin 1t7

a I can only give you the results >f my

>
—
—
)
jo
2
er
o
C\
s
i
i
~
[
oy
]
-
’,.4

measurements wnich were made 0
which would indicate that there was a clearance of
approximately ten inches at the front of the right
runner, and thirteen and a half inches at the rear oOF
the right runner «f the rotary cutter while It was in
the fully-raised position.

I haven’t had a chance: to study them, but
apparently those dimensions are seasonably close to what
was snown ON Mr. Powers arid his examination of
August, 1284,

Q Is it your opinion that Mr. Bennett's chest
vas closer to the ten-inch dimension, Or the area of
the mower that had the ten-inches of clearance, than
it was to the thirteen-inch dimension?

A I don’t have sufficient information to make
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that statement at this time.

Q Have you looxed at any anthropomorphic figures
to determine what the average person"s chest dimensicn
would be ef Mr. Bennett's Size and weight?

A No, | haven"t. ,

Q Do you have an opinion as to how far down the
edge of the mower ha? to drift before Mr. Bennett was
caught?

A No, I don't nhave an opinion about that at the

present either,

Q Do you have an approximation?
A No.
d Well, let me ask it this way, if Mr. Powers is

correct that it drifted an inch in a minute and a half,
and if Mr. Bennett®s chest was more than nine inches 1In
dimension, isn"t it most likely that he was there less
than a minute and a half before he was caught?

A Well, in your hypothetical---

Q I'm sorry. I didn"t mean to say less than nlne
inches, | meant to say nine inches or more. | don't know
which | said, so0 let me restate the question,

A Well-~--

d Isn"t it true that &£ Mr. Bennett"s chest dimension
was In excess of nine inches as he lay flat on his back,
if the clearance underneath the right front side of the
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mower was ten inches, asz measured by both ycu and Mr. Powers,
and if It would drift down one inch IN & minute atl a
half, then Mr. Bennett could have been under the mower
for less than a minute arid a half hefore he was caught?

A Under the assumption of the facts as vou have
stated them, and if all of those dimensions and chest

measurements are correct:, then that would be also

correct.
Q Do you know what your chest dimensicn is?
A No, | really don"t. | never---
Q We could stretch out on the table here and

measure it, couldn't we?
A ‘dell, 1 don"t know.

0 I'm just wondering if nine or ten inches is

U
i
td
1

reasonable for the thickness of a man's chest the
of Mxr. Bennett.

A I don't know. I have not gone into that area of
chis accident.

(Whereupon, Plaintiff®s Exhibits 1 and 2 were marked.)
3Y MR. TOMLINSON:

Q Okay. Could you identify Exhibit 1 to your
leposition?

A Exhibit 1 is a listing of the depositions that

have received and have read.
Q Would you identify Exhibit 2 to your deposition?
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A Exhibit 2 consists of a collection of notes made f
during my examination arid testing of the subject tractor and |

«

rotary cutter, which was done on March 14, comma, 1988&; a grapgh

which I prepared showing the relationship between the drift ané

|

the passage of time for the rotary cutter; notes made during |

the exanination of another tractor, a Ford tractor, with a long

|
reach rotary cutter that is owned by the City of Cklanoma City;

notes identifying the date of final assembly of the subiect i

3

tractor; and then Xerox coples of decals from the zubject

tractor and from the rotary cutter; and a copy of a page fron

the operator's manual for the subjecr tractor, 4
Q Are these items that you prepared in connection

with this case and for this deposition?

Yes, sir. 1

'Where did you get the model and serial number?

| beg your pardon?

O v O >

The model ani! sexial number on page 1 of Exhibit 2, |
where®"s you do that?

A Off of the manufacturer's plate on the subject
tractor, located under the right hood of the tractor.

Q How did you know you had the right tractor?

A It was indicated to me by Mr. Kenney that this
was the tractor and the rotary cutter.

Q And | guess you must believe him to be a reliable
source?
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A Yes. Just In case, though, I checked the Oklahoma

City unit number against the police report.
Q And what did you find'?
A They were the same.
Q Okay. How about the rotary cutter? How do you

know it"s the correct one?

A I vas told that by Mr. Kenney.
Q2 Did you check that?
A No .,
MR. KEMNMNEY: Also, for the record, Mr. Thomas

brought it out to us, and | don"t: know, did he tell

you whether oxr not that wasz 1t? Did you "calk tc

him directly?

THE WITNESS: | don"t think | asked him a direct
question. It was my understanding that | was going
there to look at the equipment involved and that"s
what he brought out, so | assumed that that was the
one.

BY MR, TOMLINZCH:

Q Page 2 of Exhibit 2 is a listing of dimensions
between the ground and the right rear and the right front
over a period of time; 1is that correct?

A Yes, sir.

Q And page 3 is the same thing with somebody
jumping up and down?

C.S.R. ASSOCIATES
One Leadership Square




]

10
11
12
13
14

15

17
18
19
20
21
22
23
24

25

[ 7
3

| vas jumping up and down on 1t, and---

) Is this depicted 1In your film?

A No. 2znd | was making the measurements at the
middle bolt, on the right side.

Q Okay. Page Number 4, documents a video tape
of the test of drift of the three-point hitch with the
engine off where you're measuring the distance from the
bottom of the runner at the sscoend bolt on the rignt
side to tne ground over time; is that correct?

A Tes.

Q Is that younr opinion as to where he was located
as the bottom of the runner at the second bolt on the
right, side?

A I would expect that that part of the runner
would have bLeen on hisz body if, in fact, he was located
as tne witnesses have described. I did not have a
definite location where he was along that right side.

Q In the graph--the next page is a graph of the
distance from the bottem of the runner at the second bolt
on the right side to the ground; 1is that correct?

A Yes.

d And you got the measurements the next day on
3-15 of the tractor with a long reach rotary mower which
had a clearance height of 40 inches, and you measured it
over 15 minutes' worth of time; is that correct?
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2 I believe that"s correct, if that"s what's
Indicated there.

@ it had a descent rate of three and a half iInches
per minute, appreximately, the firsl: time?

A The first one | didn"t make any notations, but
after I okszserved what it was doing, | ran Tt back up and
did wmake notations, which is the second test there.

‘- cf what significance is this test--to this cage?

3 The only real significance would ba that It is
an indicatien that all hydraulic systems would drift
under load and this was a unit purportedly operated by
Mr. Bennett zo that he would have been aware of the
drift on anocther unit, as well as the subject unit.

Q How do you know he woculd have been aware of it?

A |l just don't believe chat you can operate
equipment like this and net be aware that it will drift
down when you turn the engine off,

Q You've got an assembly note highlighted 1IN
yellow in Exhibit 2. What is the reason for highlighting
that?

Q Okay. That is a copy of a photograph of a decal
on rhe rotary cutter. It indicates hov the rotary cutter
should De attached to the three-point hitch, and it is
nor--the rotary cutter is not attached to the three-
point hitch a3 i1t"s called for in that diagram.
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Q And of what significance is that to this lawsuit,
i1f any?
A If the rotary cutter were attached to the

three-point hitch as called for in that decal, then the
rotary cutter would not raise as high as it will iIn its
present attachment, which would have made It more
difficult ox perhaps even imposzsible for Mr. Bennett

to crawl under the rotary cutter.

Q At that point or anywhere? At that point where

he crawled under or anywhere?

A Perhaps anywhere. 1"m not sure. 1 have not
taken---

Q Have you got an opinion as to whether or not
he could have still crawled under it from the back?

A No, I don"t. | have not relocated the rotary
cutter.

Q Do you knor how nuch difference 1n ground

clearance 1t would have made at the front, on the front
right-hand side?

A Il don't have a definite opinion. | would
estimate that it would be perhaps two to three inches.

Q Which would mean that at the back It would have
been maybe ten inches instead of thirteen inches?

A I can't say that because a three-point hitch
attachment, if you change the attachment points, it
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decesn't mean that the unit Just moves straight dewn.

may also change the angular orientation,

Q In fact, the bhack end could be higher, right,

Q 30 you couldn't rule It out without: checking.

A Ho.

Q Okay. The next item is a caution labesl off the
machine that you'wve got 3z copy of here, and you've highlighted

in yellew that portion that says "Know ALl Gperatling

Procedures and Safety Precautions in the dperator's Manual

A That iIs a decal pesitioned directly in front of
the operator, which he would have had--Mr . Bennett would
have had an opportunity to see every time he was on the
subject tractor, which would refer him, then, to the
operator™s manual for other precautions that he should
take.

And if you then go €O the operator's manual, it
has a page of safety precautions, one of which indicates

"Do not Leave equipment in the raised position,'™ which
had Mr. Bennett followed that safety precaution, this
accident wouldn't have happened.

Q Does it say why?
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A Well, 1t says at the top of this page of
safety precautions that "The following precautions are
suggested to help prevent accidents,"” and that most
accidents can be avoided by observing certain
precautions.

in that respect, It does tell him why he should
do that, would be to prevent accidents. |If you're asking
me does it tell him that its will come down and catch
hin and what type of injury that he might sustain, then
no, it dees not do that.

Q And 1t doesn't suggest how you should perform
the type of maintenance ne was trying to perform, does it?

A No, 1t does not.

Q Isn"t that an element of a good warning and
safety instruction, would be to tell the operator how to
do the necessary things that"s foreseeable?

MR. KENNEY: | object on the grounds it calls
for a legal conclusion,

THE WITNESS: Could you please repeat that?

MR, TOMLINSON: Not in a million years. How about
getting this lady to read it?

(Whereupon, the reporter read the previous question.)

THE WITNESS: Would you rephrase that question?

MR. KENNEY: I"m not sure | understand it either.

3Y MR. TOMLINSON:
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Q If an iftem of maintenance 1S foreseeable, such
as in this case, removing items from a rotary wower blade,

would you agree that's foreseeable?

A Foreseeable to who?

Q The manufacturer of the product.

A Which product?

s} The ti-actor.

A I'm not sure that 13, because a tractor IS made

niversal piece of ec

_

ipment ON which yowu ¢an attach

L3
jot
o

u
many different %inds o chrze-point hitch implaments.

2 Isn't It foreseeable that a roctary mower will
be attached to a Ford industrial tractor like this?

A Yes.

Q And Isn"t 1t foreseeable that if that rotary
mower is used in a2 normal manner that bailing wire cables
or other items such as that might become entangled in
the rotary blades?

A Yes,

Q Ani: wouldn"t =2 good element of an operator”s
manual for the tractor, knowing that the maintenance such
as that would be performed on attachments, whether they
be manufactured by Ford or someone else, shouldn't that
manufacturer tell how to perform malintenance under there?

MR. KENNEY: Are you asking him as a warnings
expert, which he is not here tendered as such, or are
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1 you just asking his opinion in general ocr---

2 MR. TCMLINSON: Whatever.

3 MR. XENNEY: | guess that"s what he's saying is

4 whatever. You can answer him, 1f you can.

] THE WITNESS: It would he my opinion that if you
6 are going vo 4o maintenance on such a rotary cutter,

7 that you zshould know how te do it, including how

8 to block up the rotary cutter without being told.

3 BY MR, TOMLINSON:

10 Q Should Pord have a warning or instruction regarding
11 that maintenance in its tracter operator®s manual? |
12 A No. i do not believe that would be necessary. ;

13 Q Should Ford warn of the consequences of not

14 following Instruction 13 under Zafety Precautions, which ‘
15 says quote: "o riot leave equipment in a raised

16 conditlon," end quote.

17 MR. KENNEY: Again, | have the same objection

18 made earlier.

19 THE wiTNESS: 1 would say that the preliminary

20 statements on that precautions page indicates that t
21 If you don't follow these precautions, that an

22 accident could happen.

23 I think that that should be sufficient for a

24 person to realize what they should and shouldn't do.

25 | BY MR. TOMLINGSON:
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Q The last page on Exhibit 2 is a lubrication chart
where you highlighted the maintenance required to check
the rear axle oil level. Can you tell me what-. the
significance of that is to this lawsuit-?

A Well, first of all, it indicates on that decal,
which is also located under the right hood in the subject
tractor, that you should check the rear axle lubricant
level every 50 hours, and that that lubricant sheould be
changed every 1200 hour..; c¢r--and/or.

The significance tc this lawsuit IS that there
has been testimony that Mr. Bennett told somecne during
the lunch break--and my memory is that it wan Mr. Morgan,
but I'm not totally sure of that--that his hydraulic oil
was low, but he was continuing to operate the tractor.

I don"t know if that has any significance to
this lawsuit or not. | have not seen any indication
In the described behavior of the three-point hitch that
would indicate to me that the fluid was low.

I have a particular page there simply to indicate
instructions that were provided on checking that level,
frequency of checking, and the frequency of replacing,

(Whereupon, Plaintiff®s Exhibit 3 was marked.)

BY HR. TOMLINSON :

Q Please identify what's marked as Exhibit 3 to

your deposition.
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A Exhibit 3 to the depoziticn is a copy of the video
tape made on March 14, 1988 during observation and measurement
of the drift of the rotary cutter while attached t0 the
three-point hitch on subject tractor.

Q Is that the same drift data that we find on

the graph? I'm sorry--ves.

A Yes, 1t 1z the same data that is on th

it

graph
and also noted on one padge of the noctes.

{Whereupon, Flaintifi's Exhibit 4 was marked.)

BY MR, TOMLINZCH:

Q Please Hdentify Exhibit 4 to your deposition.
We're going to be provider. with a copy of Plaintiff’s
Exhibit 3, is ay understanding.

ME. KENNEY: Correct,
MR, TOMLIMNSOHN: Off the record.

(Whereupon, a discussion was held off the record.)

THE WITNESS: Exhibit 4 is an envelope containing

a set of photographs and identification of those

photographs, which were taken on March 15, 13938

during examination of the Ford tractor and Terrain

King long reach rotary cutter, which is ancther

unit owned by the City of Oklahoma City.

BY MR, TOMLINSON:
Q And those photographs are numbered what?
A These photographs are numbered 201 through 209.
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MR. TOMLIN3SON: Okay, Do we have an agreement
that we'll just attach a copy of the photograpghs
with the numpers either written on the hack or the
front and the cover sheet, staple that together

and call it Exhibit 4 to this deposition?

MR, TOMLINSON: And either Dr. Appl can do that

or you czan let the court reporter.

MR. KENNEY: I waz goling to let the court
repcrter do it
BY HMB., TOMLINSON:
Q Are there any of these photographs that are of

particular significance to your findings in this case?
A No, cther than it just describes and depicts

another: type of moving unit that Mr. Bennett operated,

Q How do you know he operated 1t?

A | was told that, by Mr. Kenney and Mx. Thomas.
Q Mr. who?

A Thomas.

(Whereupon, Plaintiff"s Exhibit 5 was marked)

BY ME. TOMLINSON:

Q Please identify what"s been marked as Exhibit 5
to your deposition?
A The envelope of Exhibit 5 consists of one

photograph taken at the accident site and 30 photographs
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taken of the subject tractor and rotary cutter, and a

brief photograph identification for those photographs.

8! Arc those photographs numbered?
A These photographs are numbered---
o What numbers do they bear?

The photographs taken of the subject tractor

=g

and rotary cutter are numbered 1 through 30, and the
photograph of the accident scene is numbered 121,

L How is it that you started with 200, then, on
this Exhibit 4? are you starting with a whole alfferent
series TO keep them separate?

a YEs, Sir.

o But these are all the photographs you've taken?

A Yes, sir.

MR. TOMLINSON: Okay. Do we have an agreement
that Exhibit 5 will consist of Xerox copies of the
photographs with the numbers either written on the
back of the page or on the face of the photograph,
along with the four gages of typewritten material
that describe the photographs?

MR. KENNEY: Agreed.

BY MR. TOMLINSON:

Q Are any of these photographs of particular
significance to your findings in this case?

A Well, that"s a difficult question to answer. |
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don't know all the guestions that | would be asked. They
generally depict the features of the subject tractor and
of the rotary cutter.

And they show the position of the rotary cutter

in the decwn position and in the up position. They also show

the measurements at various points around the periphery oOf the!

rotary cutter while it is in the raised position.

(b

8] Do you have an opinion as to wnether there have been

)

any modifications to this product--eithar of trne products--
thelr original sale that would have a significant impact on
causing this accident?

A I am not aware at this moment of any modifications
that have been made that | could say wa= a cause of +,-his
accident.

Q How about~-~-

MR. KENNEY: Let me be sure that we understand.

You say modification. He"s already told you about

the reversing of the hookup that would change the

height of the mower.

And | think he's assuming modification means some

other change. But | don"t want there to be any confusion.

BX MR. TOMLINSON:

Q Does that affect your answer?

A I would consider modification and alteration of
either product to be something that was physically done
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to alter c¢xr change that product, I did not include in that
answer the miz-mounting of the rotary cutter to the hractor.
Q Okay. NO modifications or alterations that

vou consider to be significant or contributing factors

44

€1

that. caused the accident; 1is that correct?

a I'm not aware of any.

3 How about any iImproper maintenance that may have

[t

been a contributing factor TO zause this accident, in

your opinion ai: chis time?

3, The only thing that I would put ia that category
at this woment would be the attachment of the rctary
cutter to the three-polnt hitch,---

G Which you've slready described,

A -=--which [ nave already described for you.

Q Anything else?

A Mo,

Q Do you have a photograph that demcnstrates what
you consider to be the improper attachment?

{Whereupon, & brief recess was taken.)

Q Which photograph?

A I believe Photograph 17 illustrated the point.

Q And please explain to me how it's improperly
attached.

A The three-point hitch lower links are attached

C.S.R. ASSOCIATES
One Leadership Square




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31
in the lower hole on the rotary cutter, whereas | believe
they should be attached in the upper hole, and in fact,
both the lower link and the stabilizer should be attached
at the same point of the upper hole of the rotary cutter.

a Is the stabilizer the upper bar in Photograph 172
¥ny don't you label the stabilizexr with an ngn?

A Al: right. (Witness complies.)

MR. TOMLINSON: We need to take another break..

(Whereupon, a brief recess was taken,)
BY MR, TOMLINSOM:

Q Ckay. You"ve identified Photograph 17 as the
one that has the stabilizer hooked correctly and the lower
left arm hooked incorrectly; IS that right? 2and you put

an "53" on the stabilizer?

A Yes.

2 Did you put an "A" on the arm, or "rLa" for the
lift arm?

A (Witness complies.)

Q Have you read the deposition of the Hesston--

the gentleman that represented the Hesston Corporation

by deposition the other day?

A No, sir.

Q Tell me what you"ve done to investigate this matter.

A I have examined the subject tractor and rotary
cutter and tested same. | have read the depositions. |
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have read statements; examined video tape from apparently
Mr. Hall, and photographs taken by Siebert and
Bramsic.
A I've alsc read materials that apparently M. !
Eennett used in safety certification program. And I
have read ths police report, gone out and looked at the

site of the acciden®, and studied the aperator's manual

i

for the tractor.
And T've alzo seen a manual for the rotary
cutter., That's about all [ recall right now.
0 Have you done anything in addition to that to
prepare for the deposition?

A ot that I can recall,.

o

MR. KENNEY: ©Did you look at the Terrain King
setup?

THE WITNESS: I have--well, l've looked at
another Cklahoma City rotary cutter unit.

BY MER. TOMLINSON:

Q Is that the one depicted in Exhibit 47?

A Yes.

Q These photographs here came from Mr. Bramsic? i
A Yes, air. |
Q These came from Mr. Siebert?

A That"s my understanding.

Q You got the personnel file of Mr. Bennett? é

C.S.R. ASSOCIATES
One Leadership Square




20
21
22
23
24

25

A Yes,

Q Please tell me of what significance any of the
material in this file is to your investigation or
conclusions in this matter?

A This file contains statements made by people
that were at the site of the accident, which--most of which
have now been deposed,

and it also contained reprimands that were given
to Mr. Bennett during the course of his employment by the
City of Oklahoma City, some of which indicated that he
did not properly perform the preventative maintenance
checks on, his equipment.

If the question of low hydraulic fluid were to
arise, then these reprimands may become of more importance.
Q Well, they wouldn®"t determine whether or not

the hydraulic fluid was low, would they?

A No. They wouldn't determine if it was low, but
if It was low and he was out using the equipment, and
he knew that it was low, then that would indicate that
he was negligent in his duties to perform maintenance
on his equipment and to do the preventative checks on
the equipment.

Q But any prior reports of what he did or didn"t
30 would not determine whether or not It was low or
whether ox not he ignored it being low, would they?
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A They wounld not speclifically determine the
occasion of the accident-, but they would iIndicate a

tendency on his part tc do that sort of thing.

Q Do you have any training in psychology?
A No, sir.
Q Are you holding yourself out to this jury to

be an expert in human behavior when it comes to comparing

past and future performance?

A Only what |'ve learned through living 50 vears.
0 So you would be no more conmpetent TO determine

whether oxr not nis

pra

past behavicr was repeated than any
other 30-year-old; 1S that correct?
A Yes.

8! In fact, depending en your lifestyle, you might

P

not be any more cowmpetent than somebody 25, if they had
had more experience than ycu In human behavior, would
you?

A That's certainly possible.

Q Is there anything else In that personnel record
that is of significance to your: £indings in this case?

A No, I don't believe so.

Q The statements of the witnesses you're talking
about are the ones dated July 11th, 1984 and the subject

IS "Documentation, Accident of Jerry L. Bennett"?
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Q

PN

Looks like six statements.

I don't recall counting them. If you say that"s

how many there are---

Q

McAfee,
A
a3

1954,

o

T

Jber

Well, you"ve got marked here Kenneth Winston,

sey, Martin Lehman, L-E-H-M-A-N, David Pauls

™ —
Fon Mass

Janet Couch and Linda Kay Milnex.

Uh-~huh, yes.

Okay. You've got a reprimand dated April 24,

another one date March 12th, 1983; another one dated

1lth, 1983; znother one dated April 13th, '82, and

one dated April 20th, 1982; right?

-

A

a

I believe that"s correct.

And those are the only items which you have

found to be significant in this personnel file?

A

Q

Yes.

And you've already explained their significance

on the record in response to my questions?

A

Q

Yes, sir.

Okay. ©Next 1is an incident report. What

significance do you find this?

A

The only significance would be a reporting of

an investigation that was done after or soon after the

accident.

Q

Anything particularly significant about the

contents of that?
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36
A Mo. | think I've already incorporated everything
in here in what I've already told you,
d Okay. Give us the date of that and the author,
the institctian that authored it.
A Well, i%'s from the Oklahoma City Police

partment. ft's a crime incident report dated 7-9-84.

il
fat]

The author ias J. L. Powell,
() Okay. I'm going %o hand you the Ford coperator':z

manizal. I don't know 1f it's the one for this machine

A The significance of this operator's manual, which
according tc my informaticn i1z the operator's manual that.
would nave been supplied with the subject tractor, is
that it presents safety precautions with indications that
if those precautions are not feliowed; that an accident
could occur.

And those safety precautions were such that had
they been followed, this accident would not have occurred.
And it also presents information concerning the function
and operation of various features on the subject tractor,
including the three-point hydraulic hitch.

Q Show me those instructions which if followed this
accident would not have occurred.

A Had he not left the equipment in the raised
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position, this accident would not have occurred,

) You're referring to page 4, Item 13?

A Yes, sir.

Q Okay. What else?

A I'm sorry. 1 don't understand that question.
ot What other instructions are there In the Ford

operator's manual that if followed would have prevented
the accident?

Y That is the one instruction that would have
prevented this accident,

o Are there any others~--in the whole boogk I'n

talking about.

a No, | don"t zelieve so.

0 Pardon?

A I don"t believe so.

Q Okay. Page 24, you"ve highlighted a portion in

yellow. of what significance i3 that?

A The portion highlighted deals with the position
control lever and the function performed by the position
control of the three-point hitch.

Q Page 26 and 27, you've highlighted certain
portions. Of what significance are they?

A Again, they simply identify components of the
three-point hitch and discusses their operation to some

extent.
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0 How does one know whether you need a stabilizer
when using a rotary mower or not?
A I would say that- if the rotary mower swung from
side-to-side that you would need the stabilizer,
o] Docs the uze or non-use of tho stabilizer have

3

anything to do with this accident?

Q Page 50, you've hlghlighted certain portions and
page 51. What significance are they?

A Those portions deal with the hydraulic lift
system and the portions highlighted deal with checking
the oil level and changing the oil.

Q And how 1is that: significant to your findings

in this case?

A At the present time with the information I now
have, |1 d@o not believe that it is significanc.
Q Next |I'm going to hand ycu a document that has

been marked TPC Training Systems. And back on page 70, 1it"s
got a portion that deals with blocking moving parts.

Would you please explain the significance of this to

your findings?

A It"s my understanding that this document was a
portion of the materials that had been supplied to Mr.
Eennett. And | believe it was during his safety
certification program.
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and the particular page picked out deals with
the blocking of moving parts, which indicates that you
should never crawl under a suspended load unless it is
firmly and securely braced and blocked, which would--well,
further it indicates that if the machine you're working on
does not have a support, make a temporary brace from a
length of so0lid bar stock, pipe or weod, depending on

1z

¢

the brace has to support.

Lt

how much welght or pres

by

Tnis would indicate that Bennett had exposure

[ad]
)

311 and that he snould takoe

§

to the i1des that gartz can
precautions before getting under suspended components.

Q #ould you agree that that came cut of Lesson 5,
Plant Safety HMachinery Safequards?

I believe that's correct.

Q2 This material that we're dealing with here is not
a plant--piece of plant equipment, is 1t?

A No, it @S not. But the training or teaching
would be the same.

d Where did you get this?

A I was provided that by Mx. Xenney.

{Whereupen, Plaintiff's Exhibit 6 was marked. )

BY MR. TOMLIMSON :

Q Can you identify what we have now marked as
Plaintiff"s Exhibit 6 to your deposition?
A What you have marked as Exhibit 6 is a portion
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of the materials that | was supplied by Mr. Kenney and
was Informed that this was a portion of the materials
used by Mr. Bennett in his safety certifFcation program.
8] And specifically, i1t"s Lesson 5 from that. 1It's
the entire lesson that you"d highlighted that one page out

of, isn't 1t?

A | have highlighted One page oUt of this entirc
group

2 And what I've chosen tO mark as Exhibit --

A It appeaxrs ko be a page out of the zpecific

portion entitled "Plant Safety.*

Q Which is Lesson 57

A Yes, sir.

G Machinery Safequards?

A Yes, sir.

Q And It"s the entire Lesson 5 jsn't it?

A I don"t understand---oh, what you have given is
Lezson 5.

Q Yes.

A I assume it will be if you clip it together.

Q Well, even though it"s riot clipped together right

wow, It constitutes all of Lesson 5. 1t's all c¢f the
\aterial between Lesson 4 and 6, isn"t iIt?
A I don"t know. Yes, | would agree with that.
MR. TOMLINSON: | don"t have any other questions.
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¥R. KENNEY: I have no questions.
MR. RENEAU: | have no guzstions.

THE WITNESS: I wouida like to read and
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Franklin J. 2appl

STATE OF OKLAHOMA )

)
COUNTY OF OKLAHOMA )

Subscribed and sworn to before me tnis

day of

Notary rublic

My Commission EXpires:
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STATE OF CKLAHOMA )
)
COUNTY OF OKLAHOMA )

ey
W

I, Carol Marie MecClure, Certified Shorthand Reporter
and Wotary Public within and Tor the State of Oklahoma, do

hereby certify that the above-named FRANKLIN J. APPL

waz by me first duly sworn to testify the truth,
the whole truth, and nothing but the truth, in the

atoresald case, and that the abave and foregoing ;

depesition was by me taken in shorthand and therea

Fh

£

D
21

transcribed, and the same was taken on the 22th day of

March, at 800 - One Leadership Square, at 3:00 p.m., in the
City of Oklahoma City, County of Cklahoma, State of Cklahoma

in pursuance ¢f and under the stipulations hereinbefore set
out and that | am not an attorney for the parties or a relativ
of either of said parties, or otherwise interested in the
event of said action.

In Witness Whereof, | have hereunto set my hand

and seal, this — day of _ , 1988.

Carol Marte MTCliuTe, Tertified —

Shorthand Reporter and Notary
Public for the 3tate of Oklahoma

My Commission Expires:

day 17, 1988.
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BENNETT V. HESSTON CORPORATION
DEPOSITION OF FRANKLIN J. APPL-
March 28, 1988

5-20
6 - 2
-6
7 -

7-21
9 - 22
13- 10
15 -5
19 - 21
20 - 3
25 - 10
0 - 25
35 -

Witness has opinion that accident was caused by victim's negligence in
getting under a rotary mower on a three point hitch when he had been
instructed not to do SO unless the mower was blocked up.

H has opinion that mower drifted down slowly, not suddenly.

H has opinion that victim was under mower t0 remove a tangled cable or
to take a nap.

Witness is concerned that victim did not realize the mower was drifting
dowmn over a relatively long period of time. Thus witness appears to
consider sleeping as a possible reason.

H doesn't believe the victim could have been a rotary mower operator
for a number of years and not have been aware that the three-point hitch
would drift down.

Witness found that the lift would drop suddenly only if the lever was
activated.

Based on measurements taken by witness on 3/14/88, the mowers right
runner was 10" from ground in front and 13.5" from ground at the rear.

Witness agrees that if mower dropped 1" every 1.5 minutes then mower would
have been on victim's chest in less than 1.5 minutes, ie assuming a 9"
chest and a clearance of 10".

Witness noted that the rotary mower was not attached to the 3-point hitch
as shown in the decal on the rotary mower.

If attached as shown on the decal the rotary mower would not raise up
as high and it might not be possible for someone to crawl under it.

Witness recalls testimony that victim commented at lunch that his
hydraulic oil was low but he was going to continue t0 operate the tractor.

H observes that the 3-point hitch lower links are in the lower hole of
the rotary mower whereas he believes that they should be attached in the
uppper hole and, in fact, both the lower link and stabilizer should be
attached at the same point of the upper hole of the rotary mower.

There were 6 reprimands in the victim's personnel file regarding improperly
performed preventive maintenance.
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5 20-24 Opinion of cause: Negll%fnce of B n ett 1n
getting under rotary mo suspende
hydraulic three-point hitch on tractor whlch
was not blocked.

6 2-3 Further opinion of cause: Rotary cutter
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while tractor was not running.

8 7-8 Bennett®"s knowledge: Not possible for Bennett

to have been unaware of the way the rotary
cutter drifts down.

6 2-12 Description: Bennett got under mower to
remove tangled cable or take nap. Cutter
drifted down over long period of time or
someone activated lift control to lower cutter.
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disengage cable. Length of time causes
concern-

7 21-25 Reason for concern: Not possible for Bennett

to be rotary cutter operator for number of

years and not know three-point hitch drifts
down.



11

21

21

22

23

24

36

21-22

7-8

22-23

11-20

8-12

13-14

1-10

11-13

10-12

12-22

¢

Explanation for Bennett not moving: When

Bennett began to feel pressure of mower he was
highly 1nattentive or asleep and did not
respond by moving.

Mower movement: Based on depositions that

state nobody was nearby, mower drifted down.
Lift control probably was not activated.

Sudden drop of cutter: Mower lever activation

iIs the only way that cutter could drop down
suddenly.

Mower caught Bennett: On the right side with

head closer to tractor than to rear of mower.
Head, right shoulder, right arm and possibly
right leg were under right side runner of
rotary cutter.

PRODUCT WARNINGS AND INSTRUCTIOMS

Tractor caution label: "Know AIll Operating

Procedures and Safety Precautions in the
Operator®s Manual Before Operating Machine"

Significance of label: Positioned in front of

machine operator and refers to operator®s
manual with precautions such as "Do Not Leave
Equipment iIn the Raised Position".

Manual Explanation of Precautions: States

that the precautions are suggested to help
prevent accidents but does not explain that

cutter will descend and catch the person
beneath 1t.

Manual suggestions for method of similar

maintenance: None.

Ford warning: Not necessary for Ford to warn

or iInstruct maintenance procedures iIn the
tractor operator manual.

Significance of Operator"s Manual: Presents
safety precautions that would prevent
accidents, if followed. Also presents

information on functions and operations of
various features of the tractor.
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5-9

10-14

10-12
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15-16

24-25
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1 Supplied
Egogréﬁmnﬁﬁﬁica%gglq%at %%;?t§hou?8r$ﬁxkﬁat58%
beneath a suspended load unless it is fTirmly
and securely braced and blocked.

PRODUCTS

Tractor Decal: Under right hood, indicates
that the rear axle lubricant level should be

checked every 50 hours and changed every
1200 hours.

Significance: Bennett told Morgan during
lunch break on the DOA that hydraulic oil was
low, but was continuing to operate tractor.

Significant impact of tractor/cutter
modification: Not aware of any modification
that could have caused accident.

Significant impact of improper
maintenance: Attachment of rotary cutter to
three-point hitch.

Significance of use or non-use of
stabilizer: None.

OIiI None. 9 gthg

Investigative Procedures by Appl: Examining and
testing of rotary cutter and tractor, read -

ggﬂﬂ%lf'Qﬂﬁxﬂ in8§§¥ﬁ@8yt§értif%%£ﬁﬁ%ﬁ%SprogFQﬁE
police report and operator®s manual on tractor
and cutter; exam videotape from Mr. Hall and
photos taken by Siebert & Bramsic; and visited
accident site.
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IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF OKLAHOMA (j i

\\;:>

TED XLEMENTOVICH,
Plaintiff,
VS CASE NO. 88-576-C

ALLIED PRODUCTS CORPORATION,
d/b/a BUSH HOG,

Defendant.

ok Kk kK

DEPOSITION OF FRANKLIN J. APPL

TAKEN ON BEHALF OF THE PLAINTIFF
ON mMAY 9, 1989

IN OKLAHOMA CITY, OKLAHOMA

* k kX kx %

APPEARANCES:

MESSRS. JOHN BAUM and TODD RALSTIN, Attorneys at Law,
of the firm BAUM, RALSTIN & SHORES, 4808 Classen Boulevard,

REPORTED BY:

COPY

STEVE MEADOR, C.S.R.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
{408) 232-41 14
318 NW 13TH, OKLAHOMA CITY, OKLA. 73103
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EXHIBTIT I NDGEX

PLAINTIFF®S EXHIBIT NUMBER 1 .
PLAINTIFF"S EXHIBIT NUMBER 2

PLAINTIFF®S EXHIBIT NUMBER 20, Dr. Nelson.

DOCUMENTS TO BE PRODUCED

Mr. Baum requests a copy
of Dr. Appl®s video tape

Yr. Baum requests to be

orovided a copy of Dr. Appl®s
ridec tape and all photographs .
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STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-41 14
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Deposition of witness taken to be used in an action
pending in the United States District Court for the Eastern
District of the State of Oklahoma, wherein TED KLEMENTOVICH is
Plaintiff, and ALLIED PRODUCTS CORPORATION, d/b/a BUSH HOG, is
Defendant, said cause being Case No. 88-576-C i1n said Court,
pursuant to the stipulations hereinafter set out.

STIPULATIONS

It 1s hereby stipulated and agreed by and between the
parties hereto, through their respective attorneys, that the
deposition of FRANKLIN J. APPL may be taken on behalf of the
Plaintiff, on this, the 9th day of May, 19839, by Steve Meador,
Certified Shorthand Reporter within and for the State of
Oklahoma, taken pursuant to Agreement.

It is further stipulated and agreed by and between
the parties hereto, through their respective attorneys, that
all objections, except as to the form of the question and the
responsiveness of the answer, are reserved until the time of
trial, at which time they may be made with the same force and

effect as 1f made at the time of the taking of the deposition.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(40%5) 232-4114
3 I8 N.W. 13TH, OKLAHOMA CITY,OKLA 73103




And thereupon, the said Plaintiff produced the
following witness, to-wit:

FRANKLIN J. APPL

having been first duly sworn, was examined and testified on

his oath, as follows:

DIRECT EXAMINATION

BY MR. BAUM:
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Please state your name for the record?
Franklin J. Appl.

And what is your address, Dr. Appl?
1412 Sycamore, Norman, Oklahoma

Is that your residence?

Yes.

And what i1s your business address?

3503 Charleston Road, Norman, Oklahoma.

O > O > O rr O r O

And what 1s your occupation?

Engineering Company.
Q And how long have you had Appl Engineering Company?

A Since the first of 1978.

A Yes, | have it.

Q I have taken your deposition several times, several

times before so I don"t really want to go into all of your

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114
318 N W 13TH, OKLAHOMA CITY, OKLA 73103
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credentials, Dr. Appl. Your business as Appl Engineering
hasn’t changed much in the last three or four years has it, 1
mean you haven’t diversified much into anything else have you
other than what you’ve been doing in the past?

A It’s about the same as i1t has been.

Q All right.

MR. BAUM: Let’s mark this exhibit as Plaintiff’s 1.

Q (By Mr. Appl) Dr. Appl, you haven’t taught have you
at the university since what, ’78?

A ’81.

Q ‘81?2 Is that when you officially quit all your

teaching duties?

A No. | officially resigned my full-time position 1in
1978 but 1“ve been -- continued to teach one course a year
until 1981.

Q And what course was that?

A Design Synthesis.

Q So presently since “8lyou‘re not teaching at any
university or college?

A That*“s correct.

Q And you“re devoting all your time to Appl
Engineering?

A Yes.

Q And the majority of your clients with Appl

Engineering are attorneys, are they not?

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(40S5) 232-4114
318 N W. 13TH, OKLAHOMA CITY, OKLA. 73103
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A
Q

And of the majority of them would

Yes.

't be fiir to say

about 95 percent are defendants or are you repre enting --

consulting for an attorney who"s been retained by a company

who"s being sued?

A

Q
A

No.

What percentage would you say?

I would estimate about 80 percent defendants, _,4 20

percent plaintiffs.

Q

All right. Can you tell me some plaintiff ca __

you"re working on right now?

A Newell versus Testers.

Q Neal?

A Newell.

Q Newell. What kind of case is that?

A It involves a hydrostatic test tube for oil well
cubing

Q All right. Who"s the plaintiff"s lawyer in that?

A David Edmonds.

Q All right. What other plaintiff cases?

A McBride versus Smith and Davis.

Q What kind of a case is that?

A That 1nvolves a walker, like an old person type
walker.

Q What, what"s allegedly wrong with the walker?

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(40S) 232-41 14
318 N W. 13TH, OKLAHOMA CITY. OKLA 73103
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A It has a defective latching system.
Q All right. What other plaintiff cases you working
on?
A Parker versus UNISYS.
Q And what i1s the alleged defects i1In that case?
A Well, 1 haven’t gotten deeply into i1t but it probably
will involve guarding or equipment location.
What kind of equipment is it?
It’s a swather.
Farm implement swather?

Yes.

Yes.
It was from lack of guards?

Q

A

Q

A

Q What, somebody get hurt using it?

A

Q

A Well, like 1 say, I haven’t gotten --
Q

Approximately?

A -- deeply into it but that may be a part of the case.
Have you given your deposition yet?

Oh, no.

Q
A
Q Who“s the plaintiff’s attorney?
A David Edmonds.

Q

All right. What other cases?

A I have another one that somebody versus General
Motors that I can’t remember the plaintiff’s name.

Q And 1t“s my case, Anderson versus General Motors?

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(40S) 232-4114
318 N W 13TH, OKLAHOMA CITY, OKLA 73103
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A Pardon?
Q Anderson?
A No .
Q Okay. Are these all the plaintiff cases you have
going right now?

A I suspect there are some more but -- oh, Green versus

Gibson'’s.

Q What"s the product there?

A scooter board.
Scooter board?
Uh-huh.

Any others? |
Mills versus Joe Logan.

what's the product?

Bale hook.

Bale hook?

Bale, B-A-L-E, hook.

Does it involve guarding at all?

No.

what other ones?

> o » o r» O » o r o r o >

That®"s all 1 recall.

That®"s all you can think of? Have you testified for

O

plaintiffs in any guarding cases in the past?

A I don"t recall.

Q when were you contacted on this case?

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114

318 NW 13TH, OKLAHOMA CITY, OKLA 73103
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not?

)

In January of 1989.

Who contacted you?

I was initially contacted by Mike Nol nd.
That"s the firm of Niemeyer, Noland, Alexander?
Yes, sir.

You worked for them many times iIn the past have you

MR. VERNON: Object to the form of the question.

THE WITNESS: I"ve worked for them a number of times
(By Mr. Baum) Ten times or more?

For, for the particular makeup of the firm --

Well, let"s count all the time --

-- 1t would be a number of times, I don"t know the

number of time.

Q

Let"s count all the times when they were Foliart and

Niemeyer?

A

Q

A

imes.

Q

Yes. There have been some changes over the years.
Including both of those firms, maybe 20, 30 times?

ITf you lump them altogether it"s quite a number of

And what was your first introduction in this case,

that did they give you?

A

Well, Mr. Noland just called me up on the telephone

and briefly told me about the case.

Q

All right.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114
318 N.W. 13TH, OKLAHOMA CITY, OKLA 73103
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A Eventually 1 received some depositions and a video

tape.
Which video tape?

A It"s -- 1t was some video tape of -- prepared by Mr
Sevart.

Q All right. Were they of the guard and the dummies?

A No, the one that I received | don"t recall any guards
and dummies on i1t. It was just cutting through a field with a
guard on 1t. My recollection of that first tape that I
received.

Q All right. What else did you receive?

Oh, 1 received a copy of the ASAE paper by Mr.

hel

Sevart.

Q Is that the one that"s presented to the American
Society of Agricultural Engineers?

A Yes. Well, I thought that may be about all that I
received.

Q Up to this point?

A Yes.

Q Have you received the film the Bush Hog did of the
wowing test and the dummies and the guard?

A I have a video tape that, that -- of tests that |
‘onducted at Bush Hog.

Q At Bush Hog?

A Yes.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-41 K4
318 Nw 13TH, OKLAHOMA CITY, OKLA. 73103
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Q You went down there?

A Yes.

Q Down to Selma?

A Yes.

Q How much time did you spend down there at Selma?

A Oh, let®s see, three and a half days.

Q All right. Did you do -- that“s where you did your
testing?

A Yes.

Q Did they show you anything where they’d done testing

in the past?

A No.
Q You’ve never seen that film?
A No.

Q Well, they have a film where they did some testing

back 1n “83, that’s what 1°m referring to. You haven’t seen
it?

A No.

Q You might remember it because they, they started

cheering, finally hit the dummy and they started screaming?

A I haven’t seen 1t.

Q You would remember that.

A Pardon?

Q I figured you“d remember it, yOU col )¢ he r the

hollering when they hit the dummy.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(40s) 232-4114
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103
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A I --

MR. VERNON: Is that a question?

THE WITNESS: -- recall what 1"ve seen and 1| have not

seen that on tape.

Q (By Mr. Baum) All right. When did you go down to
Selma to do your testing?

A It was at the end of April.

Q So just this last April?

A Yes.

Q All right. So you read the depositions you were

sent, which 1 presume was Mr. Klementovich the plaintiff,

right?
Yes, sir.
Q Read his grandson®"s deposition?
a Yes, SIr.

Did you read Mrs. Klementovich"s deposition?

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(4085) 232-41 14
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103
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Q Did you read the depositions of the people from Bush
Hog, Mr. Buster?

A No. I have not seen that.

Q All right. So you read those. Did you -- and the
papers that were sent In Mr. Sevart’s depositions, and then
you went to Selma, is that proper chronology of everything
you’ve done?

A Well, actually the chronology i1s not correct, | had
read some depositions before | went to Selma and some
depositions after 1 returned.

Q All right. Which ones did you read after you
returned?

A I believe | actually read most of Sevart’s after |
returned.

Q After you had done your testing, right?

A Yes.

Q All right. Did you make a report up on this testing?

A I did not make a report. 1 have my notes.

Q Okay. Would you -- did you bring those with you
today?

A Yes.

Q May 1 see those? Where did get your guard?

A It was at Bush Hog in Selma.

9) Who made the guard?

A I don’t know.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103
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Q Did you compare it with Mr. Sevart’s?

A I’ve never seen Mr. Sevart’s guard except in
photographs.

Q Did you ever see any drawings of Mr. Sevart*‘s guard?

A Only those i1n his paper.

Q All right. Was this guard the same guard or was it

different?

A It appears to be the same.

Q All right. Do you have photographs of your guard?

A Yes.

Q Where are they? Is this guard in picture Number 167

A Pardon?

Q You got i1t marked 16 on the back?

A Yes .

Q Is this the guard?

A Yes.

Q You think that looks like Mr. Sevart®s guard?

A Yes.

Q You think that looks like the same guard?

A Well, that guard that you’re showing me something
labeled figure 1 has a -- looks like some kind of a contour to

it that fit the front of the cutter. Figure 2 looks like,
very much like the guard that was used.
Q You think it“s the same design?

A It appears to me to be.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-41 14
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103
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Q All right. I understand you video filmed this guard
too --

A Yes, sir.

Q -- in your test; is that correct?

A Yes, sir.

Q Who did the video filming?

A A video person from Selma by the name of Larry Moore.

Q All right. He lives in Selma?

A Yes.

Q And on your data sheets here and your netes, when you

got zero what do you mean?
A I mean the guard is placed at ground level.

Q All the way on the ground?

A Down to the ground.

Q And you’re traveling at what speed?

A Two miles an hour.

Q All right. You got here a zero, says no limb under

ieck. And you get down here and you got a zero, you say both
.egs and one arm under deck. Zero you say both legs under

leck. How do you account for that, in other words?

A How how do | account for that?
Q Yes.
A I account for that by indicating that out of, one out

f 16 tests the guard prevented any extremity of the dummy

rom going under the deck of the mower. |In all of other 15

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114
318 NW 13TH, OKLAHOMA CITY, OKLA. 73103
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tests at least one extremity or limb of the dummy went under

the deck of the mower.
Q Well, why didn’t it do it on the other one?
A I don“t understand the question.

Q Were you on the same terrain, were you on the same

ground level?

A Sure.

Q Doing it in the same area?

A Yes.

Q How long is your Ffilm?

A I would guess i1t’s close to an hour.

Q So i1n all your testing you came up one time it didn“t
grab 1t, one out of 167?

A Yes.

Q And you tried it 16 times; iIs that correct?

A Yes.

Q Was the setting on high or low?

A I don”t understand that question.

Q Well, the Bush Hog elevates, was i1t a high setting, a

.ow setting or what?

A On the first 13 tests the skid of the Bush Hog was
even with the guard and the position of the skid relative tc

the guard for the last three tests is as indicated in my

notes.

MR. BAUM: Why don’t we take about a ten-minute break

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114
318 N.W [13TH, OKLAHOMA CITY, OKLA. 73103
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Q (By Mr. Baum) bDr. Appl, this is the Bush Hog done in
1983 at the Bush Hog plant? Now, that"s considerably
different than yours, isn"t 1t, look at the distance there is
between the guard and the back wheel 1s considerably

different, i1sn"t it, Doctor?

A Would you ask that question again.

|

Q Well, from your tape we viewed it while you were out |

of the room and we"ll put 1t back on in a minute, but on this

one, the distance between the guard and the back wheel 1S much
|

longer than it is on your model; isn"t that correct? g
l

A It appears that way. Can you back it up so I can seea

i

It again.

Q What"s the difference between a pull type mower and

the one you"ve got?

A A pull type mower hitches to the draw bar of the

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(408) 232-4114
318 N.W 3TH, OKLAHOMA CITY, OKLA 73103
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tractor and has a tongue going back to the mower whereas a
three point hitch mower attaches directly to the three point
hitch of the tractor and is therefore much closer coupled than

a pull type mower.

Q So would you say there’s about three feet difference
there? Three or four?

MR. VERNON: From where to where?

MR. BAUM: From the back wheel to the guard.

THE WITNESS: | don‘t have a good frame of reference
but 1”011 agree there is a considerable distance with this pull
type mower from the back wheel to the guard.

Q (By Mr. Baum) All right. In yours there’s very
little, there’s only maybe three or four inches is there --

MR. VERNON: Object to --

Q (By Mr. Baum) =-- if there*s that much.

MR. VERNON: Object to yours.

Q (By Mr. Baum) On the one you did your testing on?

A Oh, 1 think maybe a foot or so. Eight inches, a
foot.

Q You think that‘s eight inches or do you think that’s
a foot in there?

A I don’t have a good reference on this. It’s close
there’s no question about it.

Q A foot or less, right?

A I'11 agree with that.

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-41 K4
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103
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Q All right. And then on your testing, Doctor, the

back wheel would go -- you had the back wheel going over the

dummy; i1s that correct?

A In some of the tests, yes. Well, 1 guess in all of
the tests.

Q In all the tests; isn"t that correct?

A Right.

Q And you"re going to have to admit, Doctor, when the
back wheel goes over the dummy the Bush Hog raises up doesn"t

e?

A Well, that"s the nature of a three point hitch
implement, 1t follows what the tractors does.

Q The Bush Hog raises up does it not?

A Yes.

Q And when 1t raises up the guard raises up doesn"t it?
A Yes.

Q And then the Bush Hog comes down on the dummy?

A Pardon?

Q And then the Bush Hog comes down on the dummy because
it raised up when the wheel went over 1t?

A Yes.

Q All right. And that"s the way it was on all your

tests that you conducted, isn"t 1t?

A All the tests are conducted with a tractor with three

point hitch and three point hitch mower and it follows

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(408) 232-41 14
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103
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exactly.

Q Well, you would agree with me it would be a totally
different test i1f you had more distance between that back
wheel and the guard because 1t wouldn”t bounce 1t up, it woul«
have time to come down wouldn’t i1t?

A I agree 1t would be a different test because it woulc
be a different piece of equipment.

Q It would be a different test too, wouldn’t it?

A It would be a different piece of equipment, same
test.

Q And you would have different results wouldn’t you,
Dr. Appl?

A I don“t know.

Q Well, if the guard came down flat and then hit,
pushed up against the dummy that’s less likely to go
underneath i1t, isn“t i1t?

A It would -- on the surface 1t would appear so b t
since | haven’t conduct those tests 1 cannot offer any opinion
In that area.

9) Well, you’d have to agree that it would be less
likely wouldn“t i1t?

A I think I“ve already said that.

Q Can’t those barnacles drawn to be adjusted outward

ind give more distance back of the tractor wheel?

A No.
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Q You're sure?

A Yes.

Q No reason they couldn’t be lengthened out iIn design
i1s there?

A I guess you’d have to talk to the tractor maker about
that.

Q Well, what puts the distance there is the distance o
the arm made by Bush Hog, isn’t i1t?

A No.

Q Well, they make the extension that hooks onto the

Hog’s part right here, see, what do you call that, power take
off hook up?

The shaft?

Yes, the shaft.

It’sa P.T.0. drive shaft.

Yes. That’s made by Bush Hog, isn’t it?

> o r o >

Yes.
Q All right. And if they made it longer it would

extent the difference between the wheel and the guard would it
not?
A No.

Q It would not?

STEVE MEADOR & ASSOCIATES, INC.
CERTIFIED SHORTHAND REPORTERS
(405) 232-4114
318 N.W. 13TH, OKLAHOMA CITY, OKLA. 73103




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

A No.
Q Now, explain to me why it wouldn’t?
A Because the Bush Hog itself is attached to the three

point hitch of the tractor. The drive shaft is not the thing
that provides the attachment to the tractor for holding and
carrying. All the drive shaft does is provide the conduit for

power transmission from the tractor to the gear box of the

Bush Hog.

Q Well, Bush Hog can design it where it would extend
back further couldn’t they by an attachment?

A Possibly. Of course you would then defeated the
purpose of the three point hitch and probably defeated the

action of the three point hitch.

Q Well, if it were extended back, Doctor, one way or
the other either by Bush Hog or some other way then the wheel
wouldn‘t bounce and the guard wouldn’t be off the ground would
it because it would have time to go back down after the wheel
went over any object such as a dummy?

A Possibly.

Q And quite possibly the dummy wouldn’t get under the

guard that way would 1t?

A I don‘t know. 1 have not done any tests ‘like that so

Q Well, it sounds logical though doesn’t it?

A Well, 1 don’t know.
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Q Isn’t that pretty much common sence that once i1t’s

down on the ground 1t’s less likely instead of being bounced

up In the air from the wheel action?

A I “m not going to comment about things that 1 have not
tested.

Q Well, you don“t have an opinion on that do you?

A No.

Q Do you plan on doing any testing on that?

A No.

Q No? So when it comes time to go to Court you

wouldn’'t have any opinion because you wouldn”t have done

anything on it; is that right?

A That’s correct. Unless | see something different,
well, I’m --
Q well, 1s that -- whoever has tested i1t, you‘re going

o have to go along with them on that aren“t you? |If you’re
1wt going to do anything you don’t have any opinion; 1is that
orrect?

A That doesn”t mean 1’m going to degree with anybody
1se elther.

Q But you have no opinion?

A That’s what 1 said.

Q If you’ve got an opinion | want to hear it today, you
oing to have an opinion on that or not?

A I“ve already told you.
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Q You have no opinion?

A That’s right.

Q And so | take it you cannot render an opinion at the

time of trial either, Doctor?

A No.

Q That’s for the record and for the Court?

A If I'’m provided additional information 1’11 look at
it. If that changes my opinion 1’1l let you know.

Q Well, if extending it back would prevent the dummy

from going under there that would be a very desirable thing to

have on this wouldn’t 1t, a guard like this?

A Well, if the guard worked.
Q It would be very desirable wouldn’t 1t?
A If the guard kept the utility of the product then

yes, a guard would be a good thing to have on there.
Q And save a lot of lives wouldn’t it.
MR. VERNON: Object to a lot of lives.
THE WITNESS: Some.

Q (By Mr. Baum) Well, have you done any research as to
statistics on the deaths annually from this type of thing, a
Bush Hog whether it“s a -- made by Allied Products or someone
else?

A I have not done any formal research.

Q All right. This -- where is that. exhibit, the last

last one 1 used -- let’s see, Dr. Appl, is Exhibit Number 20
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of -- let“s see, what was his name, Dr. Nelson’s deposition.
And 1t i1s Second Annual US Farm Accident Report, 1987, by
Arnold B. Skromme, PE. Dr. Nelson was aware of this
individual. And in this report he shows in 1987 25 dead from
a Bush Hog or mowers. My question is, with those kind of
statistics, Doctor, i1t would be extremely desirable If that
guard were to work wouldn’t it, to have it on this product?

A I would agree if you had a guard that did work and
preserved the utility of the product i1t would be desirable to
have a guard on 1t.

Q Was your guard adjustable that you had down at Selma?

2 Yes.

Q How did you adjust it?

A It was manually adjustable, moved i1t up and down
relative to the skid of the mower.

Q Did you have to adjust it each time? Have bolts?

A Yes,
Q So you put 1t on different settings, put the bolt on
that setting?

A Yes.

Q Is that the way Mr. Sevart’s guard was in his paper?
A Well, it is in at least one of his papers.
Q All right. How many papers have you seen?
A I think he’s got two.

Q

All right. Now in regard to the utility of this,
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A Yes.

25

Q And what all did you test, I notice -- is this your

data right here?

A Yes.

Q Where is says field tests?

A Yes.

Q Well, this wasn't with dummies was 1t?
A No.

Q You took it into a pecan grove?
A Yes.

9 Were you driving the tractor?

a No.

0 Who was, a Bush Hog employee?

A Yes.

Q Do you know his name?

A Yes, if you'll give me my notes.
Q Okay.

A It's Mark Verhoff, V-E-R-H-0-F-F.

Q All right. May I have that back. Are these your

>hoteographs that show your field tests here, part of them?

A Yes, Sir.

Q I notice this -- was this path here to start with,

ike this is your picture Number 103, was this path

A No.

like this?
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Q You cut that path?

A Yes.

Q So you had to cut all this down?

A Yes.

Q Did you try cutting all that down without the guard
on it?

A Yes.

Well, what happened without the guard on 1t?

Went through just slick as a wink.

Q
A
Q Okay. You admit this i1s awful high stuff there,
t

MR. VERNON: Object to awful high stuff.

Q (ByMr. Baum) Isn“t it? How many feet tall is this? |

Some of that stuff i1s probably six or eight feet

Q All right. There are big thick twigs and then stems

on them and they“re pretty thick and toug?

A I believe that the stems were about an iInch and a

quarter 1i1s about the largest | saw in the way of stems.

MR. BAUM: Let’s mark this whatever we’re up to

Number 2 now? ’
0 (By Mr. Baum) Did you film this, this is Plaintiff’s |

Exhibit Number 2, we introduce at this time. Does this -- did
you Ffilm this cutting?

A Yes.
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Q Did you film it with the guard and without the guard®
A Yes.

Q Do you have those films with you?

A They’re on that video.

Q On that same video?

MR. BAUM: You“ll get me one supplied with that right
away won’t you?
MR. VERNON: Yes.
Q (By Mr. Baum) Is this about the tallest, thickest
thing you cut?
A |“d say so, yes.
0 How about the spring growth and pecan grove, was it
as tall as this?
A No, that was grass and weeds and --

9] Doctor, you said you cut, you cut this without a

juard too?

A Yes.

Q All right. I just don’t see that here in your field
ests.

A Number E, no guard, skid two inches above ground.

ild plum bushes in pecan grove.

Q All right. Number E, | didn’t see it there. How

igh were the bushes in Number E?
A Six to eight feet.

Q What‘s the recommended position of the mower to
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obtain the best cutting results, do you know what
recommendation?

A I don’t know. I would say between ground level and
the skid, two inches above the ground would be desirable
level. But 1 don’t know what the recommendation might be.

Q well, the manual says here that machine should always
be run at the highest position which would give the desired
cutting results. The highest position will prevent the blades
from cutting into the ground, will reduce wear, undue strain
on the whole machine. That’swhat the manual says. Now, two
inches i1s not the highest level 1s 1t?

A It is if that’s where you want your cut made.

Q Well, that’s not the highest level?

A Well, 1 am sure you could raise this up two feet If
that’s what you wanted to do.

Q Well, that’s what the recommendation --

That wouldn’t be a desirable cut level.

A
But that’s what they recommend for the best results,
Yy
Tt

A I wouldn’t say so.

2 Pardon?

A I wouldn”t say so.

Q Well, that’s what Bush Hog says; isn‘t that right?

MR. VERNON: Object. Mischaracterizes what the

nanual says.
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THE WITNESS: 1 believe what i1t says, is the machine
should always be run at the highest position which would give
the desired cutting results. |If you want to cut close to the
ground you run the mower close to the ground.
Q (By Mr. Baum) Now, in regard to these plum bushes
here, do these bushes grow plums?

A Yes.

Q Well, why would you want to get a Bush Hog i1n there

and cut down nice plum bushes?

A Because they®"re a nuisance.

Q You mean something that grows wonderful things like
olums to eat IS a nuisance?

A They"re very similar in appearance to the sand hill
>lums that grow around here, which are considered a nuisance.

Q I wonder why -- was this on a farm, ssmebody®s farm
ind complaining of these plum bushes?

A No. |1 believe they were wild plum bushes.

Q All plum bushes?

A Yes.

Q Are you sure?

wucy. Weren"t planted.

Q All right. Whose property was this?
A I don"t know.

Q You don"t know?

A No.
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Q Would you consider this to be an ordinary use of this
machine cutting down nice plum bushes six to eight feet high?
MR. VERNON: Object to nice plum bushes, what does
that mean?
Q (By Mr. Baum) Well, when he said --

A I would consider it to be an ordinary use of the

machine.

Q Did you taste any of those plums?

A No.

Q So you really don’t know what kind of plums they were
zither?

A Well, when 1 was there they were green plums.

Q They were green plums?

A Which 1 did not desire to taste.

Q You like -- whose i1dea was 1t to get rid of the
lums, the eight feet high plum bushes?

A I would say I was a part of that decision.

Q All right. Did the tractor operator get tangled in
11 that, those plum bushes eight feet high he had to go

hrough, barrel through?

A No, he seemed to make it through.
Q Did he have a seat belt on?
A Yes.

0 What 1f he hadn’t had the seat belt on, do you think

1wse eight feet high plum bushes would have knocked him off
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there?
A No.

Q You don“t. And what would happen if he had gotten

knocked off?

A Well, 1T he had gotten knocked off 1 imagine we might
possibly have had an accident.

Q Might have got his legs chopped off, right?

A IT he went under the cutter, that would be a
possibility.

Q We have the film, we have all of these photographs
which George is going to provide me a copy of. You got your

daily sheet, what else did you bring with ycu?

A well, --
Q These are just your deposition outlines?
A Yes.

(Whereupon, a short break was had.)
Q (By Mr. Baum) Dr. Appl, can you tell what these
Polaroid pictures, what they’re of?
A These are three Polaroid pictures sent to me by Mr.

Vernon, and 1 believe that they are the guard which 1 then

lifferent mower.
Q To the -- substantially the same type mower?

A It appears to be the -- substantially the same. But

it’s not the same ones as used iIn the test.
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Okay. This is all Sevart‘s stuff, is i1t?

Sevart’s exhibits and then the four depositions.

That“s everything you“ve got?

> ©O > O

That’s my entire file.

Q Dr. Appl, would you agree with me that if this guard
would work and it would not destroy the function of the
product and i1f one was -- 1f 1t would work and it would not
destroy the function, and i1t wasn’t placed on a product, that
that product would be unreasonably dangerous and defective
wouldn’t 1t?

A Well, that would have to be determined, but I’m in
agreeance that 1f a guard could be made that would not destroy
the function of the product and would provide protection OFf
people that i1t ought to be used.

Q Have you ever testified in a Bush Hog case before
using that as a generic name?

MR. VERNON: A rotary cutter case you mean?

MR. BAUM: Right.

Q (By Mr. Baum) Or rotary mower case?

A I have worked on | believe two other rotary mower
cases.

Q And what companies were they for?

A They were for a company called Mono.

9) All right. And were you testifying for the defense

or the plaintiff?
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Defense.

And who was the attorney that retained you?

I believe both of those were for Earl Mills.

All right. How long ago was that, Dr. Appl?
That“s been quite a number of years, I°m going to say
eight years ago. Or more.

Do you know who the plaintiff’s attorney was?

No, I don’t remember.

So two cases i1nvolving a Mono mower, any for Allied
before?

Rotary cutters?

Yes.

No.

For other Allied products?

I believe | have worked on two cotton gin cases for a

ranch of Allied.

Q
A

Q

rer the
A
Q
A

Q

wheel?

So they have retained you before for other products?

Yes.

Did you ever in any of these tests you ran, not run
dummy first?

Pardon?

Not run over i1t first?

No.

Always with the back wheel or front rhe 1 and bac
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Q Did the guard ever break off?

A No.

Q Always stayed on?

A Yes.

Q What is this picture here?

A What is 1t?

Q Looks like the guard's loose there, they're all
laying on the ground?

A We had to unbolt it to get the tractor unstuck.

Q Looks like you had it set so low that it was chopping
up the dirt and digging into the ground?

A Let me see that one. This was a test with the guard
set at ground level. And that is how the guard behaves at
ground level, scrapes up, collects all the materials, the dirt
and finally just sticks the tractor.

Q Did you have the mower at its lowest possible
setting?

A No.

Q All right. What did you have it on?

A We had the guards set even with the ground.

Q What did you have the mower set at?

A Well, the skid was approximately even with the
ground.

Q The skid, what do you mean by skid?
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A The bottom of the runner of the mower at the front.

Q This part here?

A Right.

Q So you had it dragging on the ground too?

A Yes, we had it down even with the ground.

Q Couldn’t you have the guard down with the mower up
the skids up?

A Pardon?

Q You could have the guard all the way down with the
skids up couldn’t you?

A You could have the guard down and have the mower
positioned higher, yes.

Q Did you ever do that?

A No.

Q Never did that in any of your testing?

A Mot in the field, we did with some dummies.

0 Do you think that would make a difference in the way

it clogged up?

A No.
Q Why?
A Because the guard is what was clogging up nect the
lower.
Q But you didn’t test it to see did you?
A Not necessarily.
MR. BAUM: That’s all I have.
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MR. VERNON: We don't have anything, And we don't

waive signature.

MR. BAUM: We want to introduce these Polaroid

photographs and introduce them.

I, FRANKLIN J. APPL, do hereby state under oath that
I have read the above and foregoing deposition in its entirety

and that the same is a full, true and correct transcript of my

testimony.

FRANKLIN J. APPL

SUBSCRIBED AND SWORN TO BEFORE ME cn this, the
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day of , 1
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State of
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STATE OF OKLAHOMA )

OKLAHOMA COUNTY )

I, Steve Meador, Certified Shorthand Reporter, do
hereby certify that the above-named FRANKLIN J. APPL was by me
first duly sworn to testify to the truth, the whole truth and
nothing but the truth In the case aforesaid; that the above
and foregoing deposition was taken i1n shorthand and thereafter
transcribed; that the same is true and correct; that the same
was taken on the 9th day of May, 1989, in the City cf Oklahoma
City, County of Oklahoma and State of Oklahoma, by Agreement
and under the stipulations hereinbefore set out, and that I am
not attorney for or relative of any of said parties, or
otherwise Interested in the event of said action.

N WITNESS WHEREOF, | have hereunto sot my hand this

18th day of May, 1989.

S
KG&S Mo A
STEVE MEADOR}- C.S.R.,

within and for the
State of Oklahoma, No. 294
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"Buckling of Inelastic, Tapered, Pin-Ended Columns", by F.J. Appl
and J.0. Smith, Journal of the Engineering Mechanics Division,
Proceedings of ASCE, Vol. 94, No. EM2, pp. 549-558 (April 1968).

"General Solution for Two-Dimensional Couple-Stress Elasticity",
by C.W. Bert and F.J. Appl, ATAA Journal, Vol. 6, pp. 968-969,
(May 1968); errata, Vol. 7, p. 384 (Feb. 1969).

“"An Engineering Approach to Fatigue Strength Analysis™, by F.J.
Appl, presented at the SAE Mid-Year Meeting, Detroit, Michigan
(May 1968).
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"Numerical Analysis of Plane Elasticity Problems™, by F.J. Appl
and D.R. Koerner, Journal of the Engineering Mechanics Division,
Proceedings ASCE, Vol. 94, No. EM3, pp. 743-752 (June 1968).

"Low-Cycle Fatigue of a Glass- Fabric-Reinforced Plastic Laminate".
by T.K. James, F.J. Appl, and CW. Bert, Experimental Mechanics,
Vol. 8, No. 7, pp. 327-330 (July 1968).

Fatigue Design Handbook, James A. Graham, Editor; John F. Millan
and Franklin J. Appl, Assistant Editors; SAE Publications AE-4,
New York (1968).

"Stress Concentration Factors for U-Shaped, Hyperbolic, and Rounded
V-Shaped Notches™, by F.J. Appl and D.R. Koerner, ASME Paper No.
69-DE-2, presented at the ASNE Design Engr. Conf., New York (May 1969).

"An Investigation of the Hole-Drilling Technique for Measuring
Planar Residual Stress in Rectangularly Orthotropic Materials",
by B.R. Lake, F.J. Appl, and C.W. Bert, Experimental Mechanics,
Vol. 10, No. 6, pp. 233-239 (June 1970).

"Stress Concentration in Tensile Strips with Large Circular Holes",
by R.G. Belie and F.J. Appl, Experimental Mechanics, Vol 12, No. 2,
pp. 190-195 (April 1972): Discussion, Vol. 13, No. 6, pp. 255-256
(June 1973).

"Improved Bounds For Buckling Loads of Tapered Inelastic Columns”,
by D.M. Sheets and F.J. Appl, Journal of Applied Mechanics, Yol. 39,
No. 2, Trans. ASME, Vol. 94, Series E, pp. 621-623 (June 1972).

"Point Loaded Disks and Blocks Applicable to Tensile Testing of
Brittle Materials™, by F.J. Appl, Journal of Strain Analysis,
Vol. 7, No. 3, pp. 178-185 (July 1972).

"Acoustic Emmision for Monitoring Fatigue Crack Growth™, by D.M.
Egle, J.R. Mitchell, K.H. Bergey, and F.J. Appl, presented at the
27th Annual Conference of the Instrument Society of American, lew
York, New York (October 1972); Advances in Instrumentation, Vol.
27, pp. 1-7 (Oct. 1972); Instrument Soc. of America Trans., Vol.
12, No. 4, pp. 368-374, (Dec. 1973).

"Lateral Rigidity of Longitudinally Stiffened Plates™, by W.L.
Craver, Jr. and F.J. Appl, Journal of Applied Mechanics, Vol. 39,
No. 4, Trans. ASME, Vol. 94, Series E, pp. 1158-1159 (December 1972).

"Effect of Rivet Spacing on Crippling Loads of Joined Aluminum
Angles™, by F.J. Appl and M.B. Whelton, The Aeronautical Journal,
Vol. 77, No. 750, pp. 302-304 (June 1973).
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"Detecting Fatigue Cracks Using Acoustic Emission'™, by J.R. HMitchell,
D.M. Egle, and F.J. Appl, presented at the 6lst Annual Meeting of

the Oklahoma Academy of Science, Weatherford, Oklahoma (November 1972);
Proceedings of the Oklahoma Academy of Science, Vol. 53, pp. 121-126
(1973).

"Lingual-Palatal Pressure Measurement and Analysis"™, by F.J. Appl
and H.A. Leeper, Jr., presented at the ASVE Winter Annual Meeting,
Detroit, Mich. (Nov. 1973); ASME Paper No. 73-WA/Bio-28 (Nov. 1973).

"A Numerical Method for Heat Conduction Problems"™, by M.J. Reiser
and F.J. Appl, Journal of Heat Transfer, Trans. ASME, Series C,
Vol. 96,No. 3, pp. 307-312 (August 1974).

"Thermographic Detection of Local Heating During Cyclic Loading™,
by J.A. Charles, F.J. Appl and J.E. Francis, presented at the

62nd Annual Meeting of the Oklahoma Academy of Science, Oklahoma
City, Oklahoma (November 1973); Proceedings of the Oklahoma Academy
of Science, Vol. 54, pp. 52-59 (1974).

"Using the Scanning Infrared Camera in Fatigue Studies'™, John A.
Charles, F.J. Appl and J.E. Francis, Experimental Mechanics, Vol. 15
No. 4, pp. 133-138 (April 1975).

"Lingual-Palatal Pressure Measurement and Analysis Techniques',
by H.A. Leeper, Jr., and F.J. Appl, Journal of Speech and Hearing
Kesearch, Vol. 18, pp. 588-593 (September 1975).

"Fatigue Testing Composites Using Thermography'", by J.A. Charles,
F.J. Appl and J.E. Francis, Proceedingsof the 12th Annual Meeting
of Society of Engineering Science, Austin, Texas, pp. 819-828
(October 1975).

"Fatigue Damage Determination Using Thermography'", J.A. Charles,
J.E. Francis and F.J. Appl, Proceedings of the Second International
Conference on Mechanical Behavior of Materials, Boston, MA, (Aug. 1976).

"Thermographic Determination of Fatigue Damage™, J.A. Charles.
F. J. Appl and J. E. Francis, Journal of Engineering Materials and
Technology, Trans. ASNE, Vol. 100, No. 2, pp. 200-203, (April 1973).

"Cross-Mcdality Matching of Lingual Pressure to Loudness™, H.A.
Leeper, Jr., L. L. Feth arid F. J. Appl, Perceptual and Motor SKkills,
Vol. 46, pp. 911-924, (1978).
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Teaching Experience:

The following undergraduate and graduate courses have been taught during
the period 1960 to 1981: Statics, Dynamics, Strength of Materials, Strength
of Materials Laboratory, Dynamics of Machinery, Kinematics, Machine Design,
Design Synthesis, Stress Analysis, Experimental Stress Analysis, Theory of
Elasticity, Theory of Buckling, Machanical Behavior of Materials, Theory of

Plates, Aircraft Structures, Dynamic Analysis of Mechanical Systems, and
Fatigue Analysis.

Patents:

United States Patent 4,651,787, March 24, 1987,

""Method and Apparatus for
Effectuating a Blowout."™
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2 PLAINTIFF'S DEPOSITION

i

April 22, 1989

Klementovich vs Allied Products
DEPOSITION OF TED KLEMENTOVICH, FEBRUARY 7, 1989.

Pg 3.
Pg 4
Pg 5.
Pg 6.
Pg 7.

He is 57 years old and lives in Lawton, Oklahoma.

He has had his own business, Ted’s Heating & Air
Conditioning, since 1970.

He also owns 79 acres in southeast Oklahoma.

The land in southeast Oklahoma is about 22 miles

east of Antlers.

He purchased the land in southeast Oklahoma In about 1972.
He had never spent any time on the land iIn southeast
Oklahoma prior to the accident.

He purchased the land 1iIn southeast Oklahoma as an
investment.

He now says that when they Tfirst purchased the land in
southeast Oklahoma that they went to that land at least
twice a month while setting the place up.

He has two daughters that are 25 and 31 years old,
respectively.

His daughter, Shawna Branson, is 25 years old. His other
daughter, Bridgette Morales, is 31 years old.

After purchasing the land iIn southeast Oklahoma, he cleaned
the place up and placed a trailer on the land, built a
septic tank, and built a shed.

He did not run any animals nor grow any crops on the land

in southeast Oklahoma. He did plant a garden.
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Pg 9.
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The land in southeast Oklahoma had a pond on it at the time
he bought the land.
In the early 1980’s, he would go to the land in southeast
Oklahoma eight to twelve times a years and would stay two
or three days at a time.
In the years immediately prior to his accident, he would
go to the land in southeast Oklahoma three or four times
a year. He would fish and hunt and cut grass.
The accident occurred on October 17, 1987, which was a
Saturday.
He, his wife, and his grandsons, Justin Morales and Arron
Morales, arrived at the land in southeast Oklahoma at about
noon on the Friday prior to the accident.
Justin is now 13 years old and Arron is now 5 years old.
Justin had been to the land in southeast Oklahoma three
times.
He began mowing just before noon on Saturday.
The accident happened at about noon on Saturday.
He believes they had been mowing for about one hour prior
to the accident.
There was about fifteen acres of grass on the land in
southeast Oklahoma.
It would take approximately 32 hours to mow the entire
fifteen acres.
Justin was with him when he started mowing on Saturday.

Arron and his wife were up at the trailer at the time he



Pg 13.

Pg 14.

Pg 15.

started mowing.

He believes that he showed Justin what to do to operate the
tractor. He then let Justin sit in the seat and operate
the steering and the power lift. He then stood between the
seat and the fender on the tractor to ride with Justin.
He does not recall that Justin had ever operated the
tractor before.

There were two tractors and two mowers on the land in
southeast Oklahoma.

He had the Bush Hog hooked up to the tractor. He was using
the Bush Hog mower which was red.

There was also a yellow mower on the land.

He has a friend that sometimes goes with him to mow. His
friend would use the yellow mower. His friend is Jim
Winfree from Lawton.

He sometimes used the yellow mower.

He sat in the seat of the tractor and showed Justin all of
the instruments and handles and how the power |ift worked.
He showed Justin the gas pedal. He showed Justin the key
to turn the tractor on and off.

When they started mowing, he was driving and mowing and
showing Justin how to operate the tractor and mower.

The grass in the valley where the accident occurred was 20
to 24 inches high or less.

He was cutting the grass as low as the mower would go.

The terrain where they were mowing was flat. There were
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Pg 17.
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Pg 20.
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Pg 22.

some pine trees.

There was a little moisture in the area they were mowing.
The area they were mowing was right below his pond.
Exhibit 1 shows the pond.

Exhibit 2 shows the valley.

Exhibit 3 is a view to the southwest and also shows the
crest of the dam for the pond.

The tractor had three forward gears. The tractor did not
have a high and low range.

He would generally drive the tractor in low gear while
mowing.

He was mowing at a walking pace or slower.

He does not know the RPM of the tractor while they were
mowing. He does not know if the tachometer was
functioning.

He would mow in low gear to get more RPM out of the PTO.
If the mower started to clog up, he would push in the
clutch and back up.

He does not recall ever mowing in second gear.

The grass was so thick that it would clog and bog down the
mower if he tried to mow in second gear.

The mower was level and as low as it would go to get the
lowest cut.

The front of the mower was as low as it could be
positioned. The back of the mower was a little higher

because of the rear wheel.
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He never adjusted the height of the mower rear wheel.
The first time that Justin ever operated the tractor was
on the day before the accident.
He now says that he showed Justin how to operate the
tractor, where the levers were and the key on the day
before the accident.
He and Justin had mowed together for 3 or 4 hours on the
day before the accident. They were mowing on flat terrain,
none of which i1s shown in Exhibits 1,2, or 3. They mowed
near the trailer on the day before the accident.
The grass was not as high near the trailer a5 it was at the
lower level.
He rode with Justin for some amount of time on the day
before the accident and then Justin operated the tractor
and mower by himself.
When they started mowing on the day before the accident,
he was sitting in the seat and Justin was standing to the
operator’s left on the tractor, at the same location that
he was standing when he fell off of the tractor.
Justin never sat on the seat with him.
When they first started mowing on the day before the
accident, he was driving the tractor and mowing with Justin
standing to his left on the tractor observing him.
He believes that he and Justin rode together on the tractor
for approximately half of the 3 or 4 hours that they mowed

on the day before the accident.
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At some point, he and Justin traded places and Justin sat
in the seat while he rode.
He then went to the trailer and watched Justin nowv on the
day before the accident.
Justin did not have any problems with the mower clogging
up on the day before the accident.
He would store the tractor in a shed that was closer to the
trailer than to the pond.
He would store the Bush Hog down in the flat part of the
valley.
When he and Justin came out on the morning of the accident,
he let Justin drive the tractor from the shed down to the
valley to get the mower.
He hooked up the mower by himself.
When they started mowing on the morning of the accident,
Justin was driving the tractor and he was riding on the
tractor to the left side of Justin.
He rode with Justin on the tractor on the morning of the
accident to show Justin where they were going to mow.
He now says that he hooked the tractor up to the mower on
Friday, the day before the accident.
He now says that on the morning of the accident, the mower
was already hooked up to the tractor which was parked up
by the trailer.
He now says that on the morning of the accident, all they

had to do was get on the tractor and drive to where they
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were going to mow.

The trailer would be located off to the left of Exhibit 1.
The terrain slopes down from the trailer to the pond, as
shown in Exhibit 1.

He now says that the location where the accident occurred
is off of the photograph, Exhibit 1, to the right.

There was a sort of a road from the trailer down to the
valley where they going to mow.

He was going to make one pass with Justin on the tractor
and the mower to show Justin where to mow. He did not
complete one pass.

He believes that about 1 hour passed from the time they
left the trailer, got started, and started mowing until the
accident occurrence.

When he got into the valley, he engaged the mower and
started to mow around the area that he wanted Justin to
Mow.

He did not have any trouble keeping his balance in the
position he was standing on the left side of the operator’s
position on the tractor, either the day before the accident
or on the morning of the accident.

Exhibit 4 is a photograph of the tractor that he was using
at the time of the accident.

He was standing between the seat and the fender. He had
his left foot on the fender or running board and his right

foot on the axle.
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Exhibit 5 1s a rear view of the subject tractor.
He had his left hand on the fender of the tractor and his
right hand on the seat of the tractor.
He had his left foot on the running board and his right
foot on the rear axle of the tractor.
He was facing the seat of the tractor.
There had never been a seat belt on the tractor.
He has never seen a tractor equipped with a seat belt.
He rode in the above described position for 1 or 2 hours
on the day before the accident and never lost his balance
during that time.
At the time of the accident, he reached to push a limb out
of his way, missed the limb, and lost his balance.
The limb would have hit both him and Justin.
He was not ducking but was going to push the limb out of
the way but he missed the limb.
The limb did not hit him.
He then fell off of the tractor.
He believes that he reached for the limb with his left

hand.

He was holding on to the seat with his right hand when he
reached for the limb.

He now says that he may have changed positions with his
hand and he cannot recall at the time of the accident.
After he lost his balance, he has no further memory until

they got him out from under the Bush Hog.
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He believes that he fell off toward the front of the
tractor because he reached out for the limb and then lost
his balance. He was reaching forward at the time he lost
his balance.
He does not know if a tractor wheel ran over him.
As he was instructing Justin how to operate the tractor and
the mower, he did not warn Justin about anything that he
should be careful of.
It never occurred to him that i1t was risky for two people
to ride on the tractor.
He never thought about the mower blade being under the
mower and going fast enough to injure someone that got
underneath the mower.
He never thought that he would be under the mower or that
he would fall off of the tractor.
He did not think there was any risk or any danger in
operating the mower.
He believes he first began operating a tractor in
Pennsylvania when he was 12 or so years old.
He does not believe that anyone taught him or instructed
him how to use a tractor. He just watched and learned.
He believes that he bought one tractor in 1973 or 1972
shortly after he purchased the land in southeast Oklahoma.
He believes that he purchased the second tractor about 5

years later.

The accident occurred on the first tractor that he
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purchased.
He ordered the Bush Hog at the time he bought the first
tractor.
He believes he purchased the tractor and the Bush Hog from
an implement dealer in Rattan.
The first tractor that he purchased was used.
The Bush Hog was new at the time of purchase.
He does not recall getting any brochures or owner®s manual
with the first tractor that he purchased. He believes he
paid between $500.00 and $600.00 for the first tractor that
he purchased.
He did not know how old the first tractor that he purchased
was.
He purchased the first tractor to mow grass on his land in
southeast Oklahoma. He does not recall if he received an
operator®s manual with the subject Bush Hog.
He does not recall what decals were on the subject Bush Hog
at the time of purchase. He does recall reading decals on
the subject Bush Hog.
He does not recall if there were caution decals on the
subject Bush Hog.
He believes that he purchased the second tractor
approximately 5 years after he purchased the first tractor.
He purchased the second tractor from Kent waller, a general
contractor in Lawton. He did not receive an operator-"s

manual with the second tractor.
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He paid $1000.00 for the second tractor, a Sidewinder
rotary mower, and a box blade.
The Sidewinder mower is the yellow mower discussed

previously.

He did not receive an operator®s manual for the yellow
mower .

He did not see any decals on the yellow, Sidewinder mower
other than the name Sidewinder.

He thought that he would have two tractors and two mowers
so he could take a friend with him so as to get the grass

cut quicker.

It never entered his mind that he could get run over by the
mower and be severely hurt.

He believes that he would mow three or four times a year.
He does not recall how long it had been since he had mowed
prior to the accident.

He always cut the grass as low as he could.

He would cut the grass as low as he could so he would not
have to cut it as often.

The only maintenance that he did on the two mowers was to
check the gear boxes for oil.

He put new blades on the subject Bush Hog one time and -that
was two or three months prior to the accident.

He had never had the mower blades sharpened before he
replaced them on the subject Bush Hog.

He had neither sharpened nor replaced the blades on the
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Sidewinder mower.
He replaced the blades on the subject Bush Hog himself.
He purchased the new blades from a dealer in Lawton.
He does not recall if the subject Bush Hog had some chains
at the front.
After viewing a photograph of the subject Bush Hog, he does
recall chains.
He had a welder put chains on the front of the subject Bush
Hog because the mower would sometimes throw rocks out.
The photograph of the subject Bush Hog is Exhibit 6.
He believes he had the chains welded onto the subject Bush
Hog between 4 and 7 years ago.
He put the chains on the subject Bush Hog to solve the
problem of the mower throwing rocks.
It never occurred to him to put a sold piece across the
front of the subject Bush Hog to keep the mower from
throwing rocks out.
The only other modifications that he may have done to the
subject Bush Hog was to add reinforcement or angle iron
where cracks occurred.
He believes he may have put some chains on the Sidewinder
mower .
He did not make any other changes or modifications to the
Sidewinder mower.
He i1s not aware that anyone has mowed the land in southeast

Oklahoma since his accident.
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No one has used the subject Bush Hog since the accident.
He took hi5 daughter on the tractor with him one time but
there was no implement on the tractor.
He had never had Justin ride on the tractor with him prior
to the day before the accident.
He believes that Shawna, his youngest daughter, rode with
him on the tractor when she was 10 or 11 years old,
Shawna rode with him on the tractor once or twice and then
he showed Shawna how to drive the tractor.
He does not believe that Shawna ever mowed as a child.
He does not believe that either his wife or his other
daughter, Bridgette, ever mowed.
He was not aware that there was a danger in someone falling
off of the tractor and being hurt.
He had never heard of an accident wherein a tractor tipped
over.
His education consists of 9 years of schooling in
Pennsylvania and heat and air conditioning training at
Okmulgee Tech.
He was born in 1932.
He did service and installation of heating and air
conditioning systems for Home Decor and Air Conditioning
for 13 or 14 years.
He then started his own business in 1970. Ted’s Heating
& Air Conditioning is a corporation with he and his wife

as the sole shareholders.



Pg

Pg

Pg

Pg

Pg
Pg

Pg

64 .

65.

66.

69.

70.
73.

74.

14
He did service and installation while at Home Decor.
At Ted’s he does the paperwork, blueprints, and the
estimations.
Ninety-nine percent of his work is tied to new construction
through bidding on commercial construction.
He no longer bids on residential construction. He finds
that there is more money in commercial construction.
He has stopped bidding on residential construction since
his accident.
Some of his work is in the replacement of existing units.
He does not consider i1t part of his work in delivering and
installing new heating and air conditioning units to give
operator’s and owner’s manuals to his customers.
He does give manuals to his customers if he receives them.
He presently has eight employees in his business.
He probably had seven employees In his business at the time
of his accident.
He does not know the gross revenue of his business for the
last three years. His wife may know.
He went back to work about 6 months after the accident.
He believes that he took a bonus iIn 1986 to explain the
large increase in income between 1985 and 1986.
From 1986 to 1987, his income showed a decrease of about
$20,000.00.

Since he returned to work, his business has picked up

considerably.



Pg 77.

Pg 78.

Pg 80.

Pg 81.

Pg 82.

Pg 85.

15
His next memory during the accident or after the accident
was when he was under the Bush Hog. He recalls Justin
getting off of the tractor. He told Justin to go get help.
At that time, the tractor engine was still operating.
He told Justin to turn the tractor key off because Justin
got excited and nervous and did not know what to do.
The tractor had hit a tree and stalled the tractor. The
clutch on the tractor was slipping. Justin jumped off of
the tractor by him. He told Justin to turn the tractor key
off, which he did. Justin then went for help.
The tractor hit a tree and stayed there with the tractor
clutch slipping. The blades of the Bush Hog were not
turning.
He had a six pack of beer but he does not recall if he
drank any beer on Friday night, the night before the
accident.
He did not have anything to drink on the morning of the
accident.
He is no longer able to run his business the way he ran it
prior to the accident. He can no longer get on roofs nor
can he check jobs because of the limitations of being in
a wheel chair.
Paul Rudy now has to do the climbing onto the roof. Rudy
has worked for him 9 or 10 years.
He is assuming that the tractor came to rest against a tree

after the accident. He does not know that as a fact.



Pg 86.

Pg 87.

Pg 88.

Pg 91.

16
He believes that Justin probably turned the tractor to the
right when he fell off of the tractor, otherwise he would
have gone completely under the Bush Hog.
He assumes that the tractor hit something because it was
stalled. He could hear the tractor motor running but the
blade was not turning and the clutch on the tractor was

slipping.
He believes that they were going east at the time of the

accident.

They were going right along the side of the pond on the
first swath. They were 2 or 3 feet away from the bottom
of the embankment for the pond.

The area that is green in Exhibit 3 is the area that he had

cut prior to the accident.

The only maintenance or service that he did on the tractors

or mowers was to put gear oil in the gear box of the

MmOowers.
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DEPOSITION OF JUSTIN MORALES, FEBRUARY 7, 1989.

Pg 4.
Pg 5.
Pg 7.
Pg 8.
Pg 9
Pg 11.

He was born June 29, 1975.

He i1s presently in the seventh grade.

The first time he had operated the tractor was on the day
before the accident while he helped out with the mowing.
He and his grandfather went out to the tractor.

He does not recall what his grandfather said to him about
what he was supposed to do.

His grandfather showed him how to turn the tractor on.
His grandfather showed him the foot pedals on the tractor
and told him what those foot pedals were for. He recalls
that there were some levers on the tractor but he does not
recall that his grandfather told him about how to use the

levers.

He does not know if there was a lever that would raise and

lower the Bush Hog.

He does not remember if there was a lever that actually
started the Bush Hog turning.

He does not recall if the Bush Hog was attached to the
tractor when he was driving the tractor on Friday, the day
before the accident.

He does not remember if he cut any grass on Friday, the day

before the accident.

(Pages 12-15 are missing from this copy of the deposition.)

Pg 16.

His grandfather was on the left side of the tractor.
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His grandfather fell in front of the tractor wheel.

The tractor wheel rolled over his grandfather.

He turned the tractor to the right after his grandfather
fell.

He is not sure whether or not the tractor hit a tree or
anything else to cause it to come to rest.

When he got off of the tractor, his grandfather told him
to go back and turn the tractor off.

He does not recall 1T there was a seat belt on the tractor.
He does not recall his grandfather telling him that the
mower was dangerous.

He had ridden on the tractor with his grandfather before
the weekend of the accident.

He had not ridden with his grandfather previously while he
was mowing.

The first time he had ever ridden on the tractor with the
mower behind the tractor was on the day before the

accident.
He had never driven the tractor before the day before the

accident.

He had operated a walk-behind lawn mower at his house.
There was a four-wheeled ATV on the land.

He had ridden the four-wheeled ATV.

His father taught him how to operate the four-wheeled aTv.

He does not recall how he operated the brake on the

tractor.
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He does not recall whether or not the ground around the
accident location was wet.
He does not remember whether or not the tractor stopped
before he got off of the tractor.
He does not recall whether or not he applied the brakes on
the tractor before he jumped off of the tractor,
He does not know if anything happened to jerk the tractor
as his grandfather was reaching for the branch.
He does not recall if there were any bumps in the ground
at the accident location.

He does not recall what a clutch 1is on a tractor.
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DEPOSITION OF BETTY KLEMENTOVICH, FEBRUARY 7, 1989.
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Pg 12.
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3.
4.

5.

10.

11.

She was married to Ted Klementovich on June 6, 1954.

She graduated from high school at Mangum, Oklahoma.

She has worked at Ted’s Heating & Alr since that business
started in 1970.

She does the bookkeeping and pays the bills at Ted’s
Heating & Alr Conditioning.

Ted took care of all of the bid records at Ted*s.

Ted’s Is a corporation.

Jim Keiningham has worked at Ted’s for about 12 years.

He is the serviceman.

Shawna Branson (her daughter) has been the secretary at
Ted”s for about 1 1/2 years.

Paul Rudy has worked at Ted’s for about 13 or 14 years.
He installs equipment.

John Hillmman has worked for Ted“s for 5 or 6 years. He
does service work and installation.

Joe Cunningham has worked at Ted‘s for about 1 year. He
helps with installations and with service.

Ray Carnahan has worked at Ted’s for about 1 year.

Ray Carnahan helps with installations when Ted needs him.
Richard Carnahan also works part-time as extra help at
Ted*“s.

Manuel Lesmada has worked at Ted’s since 1988. He makes

sheet metal.



Pg 16.

Pg 17.

Pg 19.

Pg 20.

Pg 22.

2
She believes that service would account for one-eighth
to one-fourth of the income and installation accounts for
the remainder of the income at Ted's.
Ted Klementovich can no longer go and make estimates. He
cannot check on job sites, crawl in attics, crawl under
houses, or so forth. He usually has Paul Rudy do those
things for him.
Since the accident in October, 1987, Ted's has bid on less
contracts than it would have in the past.
Ted, she, their daughter, and their grandchildren had gone
down to the southeastern part of Oklahoma.
She does not recall if Ted had worked with Justin on the
tractor together and had done some mowing on the day before
the accident.
She did not know that Ted and Justin had been riding on the
tractor together while operating the mower at any time
before the accident. She would not have objected had she
known they had been riding on the tractor together.
She has never operated the tractor powered rotary mower.
She has never driven a tractor.
She found out about the accident from Justin. Justin came
running toward the trailer and screaming. At that time,
she had her four-year old grandson on a four-wheeled ATV.
Her son-in-law, Corry Branson, then got on the four-wheeled
ATV and went to the accident site.

She also went to the accident site.
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She cannot recall the position of the tractor and so forth
at the accident site. She saw Ted under the Bush Hog.
Exhibit 1is a sketch showing the tractor and the Bush Hog.
She indicates with a X approximately where Ted's head was
located on the left side of the Bush Hog.
She loaned some money to Ted's to keep the business going
after the accident.
The employees at Ted's worked by the hour.
Ted received a salary from Ted's.
She never saw an operator's manual or any decals on any of
the tractors or mowers.
Ted had not taken any medication nor drunk any alcohol on
the day of the accident or the day before the accident.
She drove to the accident site in the pickup. Her son-in-
law picked up the Bush Hog and laid it on her daughter's
legs to hold the Bush Hog up. Her son-in-law then pulled
Ted out from under the Bush Hog, put Ted in the back of the

pickup, and drove Ted to Antlers, which was 22 miles away.
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DEPOSITION OF JOHN B. SEVART, APRIL 3, 1989.

Pg 4.
Pg 5.
Pg 6
Pg 7.
Pg 9.

He is a licensed professional engineer iIn private practice.
He is affiliated with Advance Technology, Inc. and Outdoor
Services, Inc.

He is appearing at the deposition as a representative as
J.B. Sevart, P_.E., a professional engineering firm.
Several years ago, Advance Technology had a research
project concerned with frontal guarding of rotary field
mowers and did some development work in that regard and
built two or three prototypes. The bulk of that work was
done by 1983.

That work is reported in ATI Report 309910 entitled Rotary
Field Mower Intake Guard Development.

He has a videotape of testing of the frontal guard by
Allied in 1983.

He has a videotape of an ATI test of the frontal guard from

1986.

He has a videotape of the accident site and the subject
equipment.

Among the materials that he has are a one page summary
entitled Fact Sheet that he prepared in preparation for
this deposition, a one page description of the machinery
and the accident, illustrations of the accident, summaries
of the depositions of Mr. and Mrs. Klementovich and Justin

Morales, a field report of the inspection, information
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entitled Accident Statistics, materials entitled
Foreseeability of Riders, materials entitled Mower Guarding
Information, materials entitled ATI Intake Guarding,
materials from Bush Hog, materials on warnings, materials
on standards, and operator®s manual for a Ford 8N tractor.
He has a packet of price lists and manuals for the 105
series rotary cutter. He has drawings and blueprints of
Bush Hog cutters.
He does not know if he has produced everything that he has
in his possession concerning the Sevart proposed guard.
He does not believe that the questions of operator presence
sensing devices, iIngress and egress hand grips, or kill
switches as equipment for tractors is relevant to this
lawsuit.
He has not produced all documents related to proposed
warnings that he has drafted or designed for proposed use
on rotary mowers or in field rotary mower manuals.
During 1985 through 1988, the gross income of J.B. Sevart,
P_E. and aTri would have been more than 50% but less than
70% derived from matters in litigation or potentially in
litigation.
He believes that 1less than half of his personal,
professional income is derived through ATI.
He currently has approximately 160 open cases.

His current case load is approximately 70% of his load

three or four years ago.
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He did not examine the accident site. He had the accidé”nt
site examined by Hull, an investigator.
Hull did not operate the subject tractor and subject mower
together.
Hull looked at the subject equipment and photographed the

subject equipment.

He instructed Hull not to mow with the subject tractor and
subject mower because the equipment was not safe to be
used.

The subject mower 1is wunguarded and has questionable
guarding on the drive line.

The subject tractor has no roll bars and no seat belt.

He has no information as to whether or not there was a
second tractor or second mower at the accident site at the
time Hull made his inspection.

Exhibit 3 a drawing that he had prepared showing two people
on the tractor prior to the accident.

Exhibit 4 is a drawing that he had prepared showing two
people on the tractor after the accident started.

The two people shown in Exhibit 4 would be in approximately
the same location at the conclusion of the accident.

He does not know why the subject tractor stopped during the
accident.

He does not know the exact position of the plaintiff when

the tractor stopped.

Exhibit 5 are his notes describing the accident.
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In his opinion, the tractor was going approximately 2 mph
at the time of the accident.
He believes that the subject tractor was in first gear and

operating at less than full throttle but more than half
throttle at the time of the accident. He bases that
opinion on Klementovich®"s deposition and his understanding
of the operation of the machine.

The Ford 8N manual indicates a maximum unloaded speed in

low of 3.69 mph.
His understanding is that the subject tractor has a

mechanical transmission with one range and three gears

forward.
His understanding is that the subject tractor has a 540 rpm

PTO output shaft.
He does not know if the subject tractor had both engine

drive and ground drive PTO.

He believes that Ford 8N tractors were generally made
between 1947 and 1952.

His opinions are not dependent upon whether the subject
tractor was in ground drive or engine speed PTO at the time
of the accident.

His understanding is that the accident location was level
terrain.

His understanding is that Klementovich fell slightly
forward and to the left such that the rear left tractor

wheel passed over his legs and the mower deck went over his
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legs.

He believes that Rlementovich probably fell face down.

He believes that the major injuries were associated with
the legs and the balance of the injuries were created by
the left edge of the mower deck coming over the torso,
His understanding is that the subject tractor came to rest
against a tree at the conclusion of the accident.

In his opinion, the subject tractor was turned to the right
as a panic reaction by Morales to get away from his
grandfather.

He believes that the tractor manual iIndicates that if the
clutch slips that the PTO would stop whether or not the PTO
were in ground drive or engine speed.

If the subject tractor had a live PTO, the PTO would
continue to operate even iIf the transmission clutch was
slipping.

His understanding is that Klementovich had the subject
mower in the lowest cutting position and was cutting grass
and vegetation that was 20 to 24 inches high. In his
opinion, that was an appropriate height to cut the
vegetation that was present.

Exhibits 7, 8, and 9, are his deposition summaries.

His vita is Exhibit 13.

Exhibit 15 is a fact sheet that he has prepared.

Exhibit 16 is a folder he has prepared entitled Accident

Statistics. That folder contains a list of field mower
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accidents that he has investigated from 1978 through 1985.
Field mower accidents generally fall into three categories,
blade contact, thrown objects, and PTO entanglement.
He would say that he expresses an opinion that the product
was defective in less than half of his retentions.
Approximately 10% of his retentions are by defendants. He
Tinds approximately half of those products defective and
half not defective.
He agrees to testify in less than half of his retentions,
whether those retentions are for plaintiff or defendant.
Exhibit 17 1is a packet of information concerning
foreseeability of riders.
He would not agree that a seat wide enough for two people
would be a good 1idea, even though such an 1idea was
expressed by NSC in 1943.
He believes that the procedure outlined by wilsy €or
training new tractor operators is a good procedure as long
as there is no implement attached to the power take-off and
the tractor has a hitch.
His father taught him to drive a tractor in 1945 while
standing on the hitch.
When his father wanted to show him how to operate a tractor
with an implement, his father sat on the fender.
In his opinion, a tractor manual should have included
instruction about how to train a new operator.

His understanding is that Klementovich was a 55 year old
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man who operated the subject tractor three or four tiﬁés
a year for a matter of a few hours each time for about 15
years.

He believes it was reasonable for Klementovich to permit
his grandson to ride with him on the tractor.

He saw similar type of conduct every summer while he was
on the farm.

As an engineer, he would not recommend that children ride
on tractors, but he believes i1t Is not an unusual practice,
even today.

He believes it would be reasonable that Klementovich would
not appreciate the true nature of the risk.

In his opinion, Klementovich did not appreciate the risk
of what could happen 1If he got run over by the mower.

In his opinion, Klementovich should have read the
operator’s manual for the mower, provided that he received
an operator“s manual with the mower.

IT Klementovich received an operator’s manual with the
mower but did not read the manual, he would then criticize
that conduct.

He has a blueprint of a caution decal. That decal 1is
inadequate. That decal does not give any indication of the
consequences of not following the warnings. That decal
also mixes hazards by addressing thrown objects, PTO
entanglement, and blade contact In the same warning.

He believes that there should have been three separate
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decals for the three hazards.
He believes that the signal word of the warnings was

improper. The level of warning should have been danger
rather than caution.

He believes i1t would be necessary to have a warning
indicating that if a person were run over by the Bush Hog
while 1t was 1iIn operation that the person would risk

serious injury or death.
He believes that the warning should have been done with

words or pictographs.

He believes that there should have been a warning to
operate the mower only with tractors equipped with roll
bars and seat belts.

He believes that there should be a fourth panel indicating
a consequence of not following the warnings.

He has not attempted to write a specific warning for this
mower .

The first panel of the warning should say ‘“Danger™.

The second panel of the warning should be a descriptive or
pictorial depiction of the risk of blade contact injury.
The third panel would indicate the do’s and the don’ts, one
of which would be to not allow any riders on the tractor
or mower and one would be to not operate the mower with a
tractor not equipped with roll bar and seat belt.

The forth panel of the warning would be a list of

consequences of not following the warning.
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The subject mower had no warning decal when it was examined
by Hull.
In his opinion, Allied should have provided a more durable
warning that would last 20 years or more.
The warning could have been written on metal and attached
to the mower in a similar manner to the serial plate.
Current decals use a durable plastic with oxidation
resistent adhesive.
He believes that both John Deere and IHC were using plastic
decals with oxidation proof adhesives in 1970.
He does not know if plastic decals with oxidation proof
adhesives will be 100% legible if left out in the elements
for 16 years.
He believes that decals for field rotary mowers should last
at least 25 years.
He would not allow his grandchild to ride on a tractor that
he driving while pulling a field rotary mower if that
tractor did not have a cab.
He does not criticize Klementovich for allowing his
grandchild to ride on the tractor without a cab.
He believe that he has a better understanding of the
consequences and accidents due to his technical training
than Klementovich would have.
He believes that the subject mower is defective in design
relative to safety and human factors considerations.

In his opinion the hazard of blade contact was well known
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prior to 1972.
He believes it was possible for Allied to have provided far
more adequate guarding to reduce the risk of blade
entanglement.
In his opinion, if the subject mower had been equipped with
any type of frontal guard, Klementovich would not have
experienced blade contact.
He has not designed nor tested any frontal guards that are
not reflected in the ATI Report, Exhibit 18.
He has a folder entitled Mower Guarding information.
His records of testing of the Sevart proposed guard
consists of a videotape from the summer of 1986 and several
photographs of an area mowed in 1983.
He does not have any photographs indicating mowing without
the guard.
Exhibit 20 is a document generated by Bush Hog, 1983,
summarizing testing of a guard developed by Bush Hog from
a Sevart paper of 1982.
Exhibit 25 consists of various documentation of warnings.
He believes that the subject mower violates Article B.15
from the 1972 A Yearbook concerning the expected standard
of care in the design of a product and the proper regard
for the safety, health and welfare of the public by
engineers.
In his opinion, safety was not a major consideration in the

design of the subject mower. He bases that opinion on a
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comparison of the subject mower against safety features
that were available 1including guarding and improved
warnings.
He believes that Allied should have included a clutch in
the drive line that would permit power to be transmitted
in only one direction so as to allow the tractor to drive
the mower but not allow the mower to drive the tractor.
The only safety feature that he found on the subject mower
was a tubular shielding of the drive line.
A chain guard was added by Klementovich.
He is not aware of any warning ever being on the subject
mower .
A portion of the drive line on the subject mower was
unguarded.
The subject mower had no single direction clutch.
His understanding is that there was no master shield on the
gear box at the time the subject mower was sold.
He believes that Bush Hog sold the subject mower without
drive shaft.
He believes that John Deere, BMB, Rhino Caldwell, Woods
Brothers and Sunmaster, in addition to Bush Hog, were
manufacturing field rotary mowers in 1973.
Of the above manufacturers of mowers, he believes that only
John Deere provided any kind of frontal guarding. That
guarding consisted of a metal plate that went across the

front of the mower and extended to approximately 1 inch
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from the bottom of the skids.
He does not have any literature depicting that John Deere
mower with guard.
In his opinion, Bush Hog has been aware of blade contact
accidents for at least 20 years but has done nothing to
improve the safety level of the mower or to issue
retroactive warnings or to make available frontal guards.
It would have been technologically feasible for the subject
tractor to have been manufactured with a kill switch in the
seat of the tractor.
In his opinion, a tractor kill switch should not restart
or permit the engine to restart if the operator is off the

seat more than half a second.

Kits for kill switches for tractor seats are commercially
available today. Those kits are not designed for a Ford
8N tractor.

It would not be infeasible to design a kill switch kit for

a Ford 8N tractor.

He believes that the subject tractor engine would continue
to operate for four or five seconds after the seat was
vacated if that tractor had been equipped with a kill

switch.

He believes that the subject tractor would have moved
forward 10 or 12 feet after the kill switch was activated
had the subject tractor been equipped with a kill switch

and been operating a 2 mph.
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He does not have an opinion as to whether or not the
subject tractor was defective by reason of absence of a

kill switch.

He is generally an advocate of the use of kill switches on
agricultural tractors.

He cannot find any use for an agricultural tractor that
requires the engine to be operating with the transmission
engaged but no operator in the seat. He believes that the

way to prevent such operation would be to have an operator

presence sensing system.

He believes that even if the subject tractor had been
equipped with a seat kill switch and Morales have stood up
when his grandfather fell, that Klementovich would still
have gone under the mower deck.

In his opinion, the subject tractor should have had hand
holds for getting on and getting off of the tractor.

He does not have an opinion concerning the adequacy of the
steps or running board on the subject tractor.

He does not believe that hand grips on the cowling or the
fender of the subject tractor would have prevented the
present accident.

His understanding i1s that Klementovich lost his balance
when he released his grip on the fender and seat.
Klementovich released his grip to reach for a limb. He
does not believe i1t would have made any difference if there

had been a hand hold on the fender that Klementovich would



14

have continued to hold on to.

Pg 101. His understanding is that Klementovich 1is not positive

which hand he used to reach out to the limb. The closest

hand was the left hand.
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The following photographs, 1-126, were taken by F.J. Appl on

April 25 and 26, 1989 during testing of the Sevart proposal guard

for a Bush Hog 105 rotary mower. These tests were conducted in the

vicinity of
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Photograph

Photograph

Photograph

Photograph

Selma, Alabama.

1. A view of the test area used during the dummy
tests is shown. The two markers are ten feet
apart. The dummy shown is a five percentile dummy
and is laid perpendicular to the path of travel
of the tractor and mower.

2. A view from the right of the exemplar Bush Hog 105
rotary mower, the Sevart proposed guard, and a

John Deere 950 tractor is shown.

3. A closer view from the right of the proposed guard
is shown.
4. A view from the rear of the exemplar mower

equipped with the proposed guard is shown.

5. A view from the right of the Sevart proposed guard
positioned 4 inches above the ground in
preparation for a perpendicular test with the
five percentile dummy is shown.

6. A view from the right during the test described
in Photograph 5 is shown.

7. Another view similar to that described in
Photograph 6 is shown. One arm of the dummy is

underneath the deck of the mower.
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A view of the result of a repetition of the test
described in Photograph 5 with the test course
extended to a length of 15 feet is shown. In this
test, the dummy went completely under the guard.
Aview from the right of the Sevart proposed guard
positioned 2 inches above the ground in
preparation for a perpendiculartest with the five
percentile dummy is shown.
A view from the right during the test described
in Photograph 9 is shown. The dummy went
completely underneath the guard.
A view from the right at the conclusion of the
test described in Photograph 9 is shown.
A view from the right of the Sevart proposed guard
located at ground level in preparation for a
perpendicular test with the five percentile dummy
is shown.
A view along the path of travel in preparation for
the test described in Photograph 12 is shown.
A view from the right during the test described
in Photograph 12 is shown.
A view from the right at the conclusion of the
test described in Photograph 12 is shown. The
dummy did not go under the guard in this test.
Aview from the right of the Sevart proposed guard

positioned 4 inches above the ground in
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preparation for a parallel test of the five
percentile dummy is shown.
A view from the right during the test described
in Photograph 16 is shown.
A view from the right at the conclusion of the
test described in Photograph 16 is shown.
A right rear quarter view at the conclusion of the
test described in Photograph 16 is shown. Both
legs of the dummy went under the guard and under
the deck of the mower in this test,
Aview from the right of the Sevart proposed guard
positioned 2 inches above the ground in
preparation for a parallel test on the five
percentile dummy is shown.
A view from the right during the test described
in Photograph 20 is shown.
Aright rear quarter view at the conclusion of the
test described in Photograph 20 is shown.
A view from the right at the conclusion of the
test described in Photograph 20 is shown. Both
legs of the dummy went under the guard and under
the deck of the mower in this test.
A view from the right of the Sevart proposed guard
positioned at ground level in preparation for a
parallel test of the five percentile dummy is

shown.
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A view from the right during the test described
In Photograph 24 is shown.
Aright rear quarter view at the conclusion of the
test described in Photograph 24 is shown. Both
legs of the dummy went under the guard and under
the deck of the mower during this test.
A view from the right of the Sevart proposed guard
positioned 4 inches above the ground in
preparation for the perpendicular test of the 95
percentile dummy is shown.
A view from the right during the test described
in Photograph 27 is shown.
A view from the right at the conclusion of the
test described in Photograph 27 is shown.
Another view from the right at the conclusion of
the test described in Photograph 27 is shown.
Another view from the right at the conclusion of
the test described in Photograph 27 is shown. The
entire dummy went under the guard and both legs
and one arm were under the deck of the mower at
the conclusion of this test.
A view from the right of the Sevart proposed guard
located 2 inches above the ground in preparation
for a perpendicular test of the 95 percentile

dummy is shown.

A view from the right during the test described
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Photograph
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38.

39.

40.

41.
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in Photograph 32 is shown.
A view from the right at the conclusion of the
test described in Photograph 32 is shown. The
entire dummy passed under the guard and both legs
and one arm were under the mower deck at the
conclusion of this test.
A view from the right of the Sevart proposed guard
located at ground level in preparation for a
perpendicular test of the 95 percentile dummy is
shown.
A view of the test course and the 95 percentile
dummy in preparation for the test described in
Photograph 35 is shown.
A view from the right during the test described
in Photograph 35 is shown.
A view from the right at the conclusion of the
test described in Photograph 35 is shown.
A closer view from the right at the conclusion of
the test described in Photograph 35 is shown. One
arm of the dummy was under the mower deck at the
conclusion of this test.
A view from the right of the Sevart proposed guard
located 4 inches above the ground in preparation
for a parallel test of the 95 percentile dummy is
shown.
A view from the right during the test described

in Photograph 40 is shown.
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Aright rear quarter view at the conclusion of the
test described in Photograph 40 is shown.
Aright rear quarter view at the conclusion of the
test described in Photograph 40 is shown. Both
legs of the dummy were under the guard and under
the mower deck at the conclusion of this test.
A view from the right of the Sevart proposed guard
located 2 inches above the ground in preparation
for a parallel test of the 95 percentile dummy is
shown.
A view from the right during the test described
in Photograph 44 is shown.
A view from the right at the conclusion of the
test described in Photograph 44 is shown. Both
legs of the dummy were under the guard and under
the mower deck at the conclusion of this test.
A view from the right of the Sevart proposed guard
located at ground level in preparation for a
parallel test with the 95 percentile dummy is
shown.
A view from the right during the test described
in Photograph 47 is shown.
A view from the right at the conclusion of the
test described in Photograph 47 is shown. Both
legs and one arm of the dummy were underneath the

mower deck at the conclusion of this test.
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A view from the right of the Sevart proposed guard
positioned 2 inches above the skid and with the
skid at ground level in preparation for a
perpendicular test of the 95 percentile dummy is
shown.
A view from the right during the test described
in Photograph 50 is shown.
A view from the right during the test described
in Photograph 50 is shown.
A view from the rear at the conclusion of the test
described in Photograph 50 is shown. The dummy
passed entirely beneath the guard and the mower
deck during this test.
A view from the right of the Sevart proposed guard
located 3 inches below the skid level of the mower
and with the guard located at ground level in
preparation for a perpendicular test of the 95
percentile dummy is shown.
A view from the right during the test described
in Photograph 54 is shown.
A view from the right at the conclusion of the
test described in Photograph 54 is shown. The
dummy passed beneath the guard and the deck of the
mower during this test.
A view from the right of the Sevart proposed guard
located 3 inches below the skid of the mower and

with the guard at ground level in preparation for
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a parallel test of the 95 percentile dummy is
shown.
A view from the right during the test described
in Photograph 57 is shown.
A view from the rear at the conclusion of the test
described in Photograph 57 is shown. The dummy
passed under the guard and was completely under
the mower deck at the conclusion of the this test.
A view of the exemplar Bush Hog 105 mower
operating without guard and with the skid of the
mower at ground level in a pecan grove is shown.
A view from the right during the test described
in Photograph 60 is shown.
A view from the right during the test described
in Photograph 60 is shown.
A view from the right during the test described
in Photograph 60 is shown.
A view from the rear during the test described in
Photograph 60 is shown.
A view of the quality of the cut produced during
the test described in Photograph 60 is shown.
A view from the right of the Sevart proposed guard
positioned at ground level in preparation for a
mowing test in the pecan grove is shown.
A view from the right during the test described

in Photograph 66 is shown.
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A view from the right during the test described
in Photograph 66 is shown.
A view from the right during the test described
in Photograph 66 is shown.
A right rear quarter view during the test
described in Photograph 66 i1s shown. Materials
have gathered in front of the guard to the extent
that the wheels of the tractor are beginning to
slip in this photograph.
A view from the rear at the conclusion of the test
described in Photograph 66 is shown.
A view from the rear at the conclusion of the test
described in Photograph 66 is shown,
Aview from the rear at the conclusion of the test
described in Photograph 66 is shown.
A view from the right at the conclusion of the
test described in Photograph 66 is shown.
A view from the right at the conclusion of the
test described in Photograph 66 is shown.
A view from the rear after the Sevart proposed
guard was removed from the mower in order to
extricate the tractor at the conclusion of the
test described in Photograph 66 is shown.
A right rear quarter view of the Sevart proposed
guard and the materials gathered by the guard
during the test described in Photograph 66 1is

shown.
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A view of the path of travel during the entire
test described in Photograph 66 is shown. The
Sevart proposed guard clogged completely and stuck
the tractor after 101 feet of travel during the
test described in Photograph 66 is shown.
A view of the Sevart proposed guard positioned 2
inches above the ground in preparation for a
mowing test in the pecan grove is shown.
Another view similar to that described in
Photograph 79 is shown.
A view from the right during the test described
in Photograph 79 is shown.
A right rear quarter view after one round of the
test described in Photograph 79 is shown.
A left rear quarter view of the material gathered
in the guard at the conclusion of the test
described in Photograph 79 is shown.
A view of the material stuck and gathered in the
guard at the conclusion of the test described in
Photograph 79 is shown.
Another view similar to that described in
Photograph 84 is shown.
A view of a comparison of the quality of cut for
one swath made with the exemplar mower without
guard and one swath made with the exemplar mower
equipped with the Sevart proposed guard is shown.

The swath cut without guard is at the right and
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the swath cut with guard is at the left.
Another view similar to that described in
Photograph 86 is shown.
A view of a comparison of the quality of cut
produced by the exemplar mower without guard and
by the exemplar mower with guard is shown. The
swath cut without guard is at the right and the
swath cut with guard during the test described in
Photograph 79 is at the left.
Another view similar to that described in
Photograph 88 is shown.
Another view similar to that described in
Photograph 88 is shown.
Aview of a mowing test of the mower without guard
and with the skid positioned 2 inches above the
ground in the pecan grove is shown.
A view from the left during the test described in
Photograph 91 is shown.
A view of the quality of cut produced in three
different swaths of the exemplar mower is shown.
The swath at the right was cut by the mower with
skid at ground level and no guard. The swath in
the middle was cut by the exemplar mower with
Sevart proposed guard positioned 2 inches above
the ground. The swath at the left was cut by the
exemplar mower without guard with the skid

positioned 2 inches above the ground.
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Another view similar to that described in
Photograph 93 is shown.
Another view similar to that described in

Photograph 93 is shown.

A view of a comparison of the quality of cut

produced in the three swaths as described in

Photograph 93 as they appeared on the day after

cutting.

Another view similar to that described in

Photograph 96 i1s shown.
A view of the exemplar mower without guard and
with the skid positioned 2 inches above the ground

mowing through some wild plum bushes is shown.

Another view during the test described in
Photograph 98 i1s shown.
Another view during the test described in

Photograph 98 is shown.

A view of the quality of cut during the test

described in Photograph 98 is shown.

A view of the quality of cut during the test

described in Photograph 98 is shown.

A view of the quality of cut during the test

described in Photograph 98 is shown.

A view from the rear of the Sevart proposed guard

positioned 2 inches above the ground in

preparation for a test mowing plum bushes as

described in Photograph 98 is shown.



Photograph 105.

Photograph 106.

Photograph

Photograph

Photograph

Photograph

Photograph

Photograph

107.

108.

109.

110.

111.

112.

13
A view from the right in preparation for the test
described in Photograph 104 is shown.
A view of a comparison of the quality of cut
produced by the exemplar mower with the Sevart
proposed guard and without the guard is shown.
The swath cut with the exemplar mower equipped
with the Sevart proposed guard is at the right and
the swath cut by the exemplar mower without guard
Is at the left.
Another view similar to that described in
Photograph 106 is shown.
A view from the rear at the conclusion of the test
described in Photograph 104 is shown.
A left rear quarter view at the conclusion of the
test described in Photograph 104 is shown.
Aview from the left at the conclusion of the test
described in Photograph 104 is shown,
A view of the Sevart proposed guard that had to
be removed to extricate the tractor at the
conclusion of the test described in Photograph 104
is shown.
A view of the materials gathered by the Sevart
proposed guard during the test described in
Photograph 104 1is shown. The total distance
traveled during the test described in Photograph
104 until the guard plugged and stuck the tractor

was 110 feet.



Photograph

Photograph

Photograph

Photograph

Photograph

Photograph

Photograph

Photograph

113.

114.

115.

116.

117.

118.

119.

120.

14
A view from the right of the Sevart proposed guard
located at ground level in a field with old
planter furrows, old growth and new growth 1is
shown.
A right rear quarter view during the test
described in Photograph 113 is shown.
A view from the rear at the conclusion of the test
described in Photograph 113 is shown.
A view of the materials gathered by the Sevart
proposed guard before causing the tractor to spin
the wheels and stick at the conclusion of the test
as described in Photograph 113 is shown.
A view from the rear at the conclusion of the test
described in Photograph 113 is shown.
A view of the Sevart proposed guard which had to
be removed from the exemplar mower to extricate
the tractor at the <conclusion of the test
described in Photograph 113 is shown.
Another view similar that described in Photograph
118 is shown. The distance travelled during the
test of Photograph 113 before the guard plugged
and caused the tractor to spin and stick was 75
yards.
A view of the exemplar mower without guard and
with the skid at ground level in the field

described at Photograph 113 IS showan-
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Photograph 124.

Photograph 125.

Photograph 126.
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A right rear quarter view of the mower with the
skid set at ground level in preparation for the
test described in Photograph 120 is shown.
A view from the rear during the test described in
Photograph 120 is shown. The exemplar mower
without guard did not clog nor jam nor cause the
tractor to stick even while operating with the
skids at ground level in this field with old
planter furrows.
An overall frontal view of the Sevart proposed
guard is shown.
A view from the right of the Sevart proposed guard
is shown.
A view of the bottom of the Sevart proposed guard
is shown.
A view of the top of the Sevart proposed guard is

shown .
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Mr. George Vernon

Keck, Mahin & Cate

8300 Sears Tower

233 S. Wacker Dr.
Chicago, IL 60606-6589

Re: Klementovich vs Allied Products

Dear Mr. Vernon:

One copy of a photograph commentary to accompany the
photographs sent to you on May 4, 1989 is enclosed.

Sincerely yours,
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Dear Mr. Nelson:

Copies of videotapes of our testing of the Sevart

%uard on a Bush Hog 105 (mower with chain on top) for the
lementovich case and on a Bush Hog 206 (mower with no

chain on top) for the Bowlan case are enclosed.
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VIA FEDERAL EXPRESS

Dr. Franklin J. Appl
Appl Engineering Company
3503 Charleston Road
Norman, Oklahoma 73069
Re: Klementovich v. Allied Products Corp.
Dear Frank:

Enclosed are the exhibits that were marked at the deposition
of John Sevart.

Best regards,
KECK, MAHIN & CATE
By :
George Vernon
GV/mp

Enclosure
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233 SOUTH WACKER DRIVE
CHICAGO, ILLINOIS 60606-6589
(312)876-3400

April 5, 1989

Appl Engineering Company

3503 Charleston Road

Norman, Oklahoma 73069

Dear Frank:

Enclosed
above case.

GV/mp

Enclosure

Klementovich V. A lied Products Corp.

Very truly yours,
KECK, MAHIN & CATE

eorgd Vernon

1730 PENNSYLVANIA AVENUE. NW.
sum 350
WASHINGTON, O.C.20008-4708
(202) 347-7006

PEORA BAVINGS PLAZA
SUITE 840
PECRIA. {LLINOIS 61602-8866
(309) 673-1681

ONE MID AMERICA PLAZA
SUITE 1000
OAKBROOK TERRACE, ILLINOIS 80181-4447
(312} 954-2100

1699 E WOODFIELD ROM
SUITE 206
SCHAUMBURG, 1LIINO#S 60173-4933
(312) 330-1200

is page 57 of the plaintiff*s deposition in the
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8300 SEARS TOWER
233 SOUTH WACKER DRIVE
CHICAGO, ILLINOIS 60606-6589
(312) 876-3400

March 31, 1989

Appl Engineering Company

3503 Charleston Road

Norman, Oklahoma 73069

Re:

Dear Frank:

1730PENNSYLYANIA AVENUE, N.W.
SUITE 350
WASHINGTON, 0.C. 20006-4706
(202) 347-7006

PEORIA SAVINGS PLAZA
SUITE 640
PEORIA. ILLINOIS §1602-8866
(309)873-1681

ONE MID AMERICA PLAZA
SUITE 1000
OAKBROOK TERRACE, ILLINOIS 60181-4447
(312) 954-2100

1699 E WOOOFEELD ROAD

SUITE 206
SCHAUMBURG, ILLINOIS 60173-4933
(312) 330-1200

Klementovich v. Allied Products Corporation

Enclosed are copies of the depositions of Ted Klementovich,
Betty Klementovich and Justin Morales in the above case.

GV/mp

Enclosures

Very truly yours,
KECK, MAHIN & CATE

By :

Georde Vernon
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Dr. Franklin J. Appl
Appl Engineering Company
3503 Charleston Road
Norman, Oklahoma 73069

8300 SEARS TOWER
233 SOUTH WACKER DRIVE
CHICAGO. ILLINOIS 60606-6589
(312)876-3400

March 16, 1989

1730 PENNSYLVANIA AVENUE, NW.
Sum 350
YASHINGTON, 0.C. 20006-4706
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PEORIA SAVINGS PLAZA
SUME 640
PEORIA. LUNOIS 61602-8866
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ONE MID AMERICA PLAZA
SUITE 1000
OAKBROOK TERRACE, ILLINOIS 60181-4447
(312) 954-2100

1699 E. WOODFIELD ROAD
SUME 206

SCHAUMBURG, LLINOIS 60173-4933
(312)330-1200

Re: Xlementovich v. Allied Products Corporation

Dear Dr. Appl:

Enclosed are three photographs of a prototype Sevart guard.
Please call me once you have had a chance to review them,

GV/mp

Fnclosures

Very truly yours,

KECK, MAHIN & CATE

By:

George Vernon
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February 24, 1989

Mr. Gary S. Nelson
110 Pershing Ave.
College Station, TX 77840
Re: Klementovich vs Allied Products
Dear Mr. Nelson:

A copy of a videotape by Sevart is enclosed,
pursuant to the request of George Vernon.

Sincerely yours,

PO A 4 O S G

Franklin J. Appl N

FJA/ss

Enclosure



LAW OFFICES OF

KECK, MAHIN & CATE

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

ADDRESS 8300 SEARS TOWER
CABLE
“HAMSCOTT® 233 SOUTH WACKER DRIVE 1730 PENNSYLVAN!JA | AVENUE. N
CHICAGO, ILLINOIS 60606-6583 WASHINGTON, D.C. 20006-4706
{202) 347-7006

TELEX
25-3411

(312) 876-3400 —_—
PEORIA SAVINGS PLAZA

SUITE 840
PEORIA, ILLINOIS 61602-8866

TELECOPIER
{309) 673-1681

(312) 876-3582

FILE NUMBER 06236—015

DIRECT DIAL

ONE MID AMERICA PLAZA
SUITE 1000
OAKBROOK TERRACE. ILLINOIS 60181-4447
(312) 954-2100
(312) 876-6105 1699 E. WOODFIELD ROAD
SUITE 206
SCHAUMBURG, BALINOIS 60173-4933
(312) 330-1200

February 13, 1989

Dr. Franklin J. Appl
Appl Engineering Company
3503 Charleston Road
Norman, Oklahoma 73069

Re: Klementovich v. Allied Products Corporation

Dear Dr. Appl:

I was glad to have had the opportunity to meet with you and
Mike Noland on Monday evening. In order to advance the ball a
little further in your evaluation of whether you can of assist-
ance to us, I an enclosing a paper written by Mr. Sevart on his
rotary mower guard, as well as a copy of a videotape prepared by
Sevart. I would be grateful if you could review these at your
earliest convenience and then give me a call so that we can

discuss the matter further.
Very truly yours,
KECK, MAHIN & CATE

By :
George Vernon

GV/mp

Enclosures
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e ET PAPER NO.MC_82-106

DESIGN AND DEVELOPMENT OF INTAKE GUARDS
FOR AGRICULTURAL ROTARY MOWERS

by

Mr., J. B. Sevart, P.E.
President

Advance Technology, Inc.
Wichita, Kansas

Member - ASAE

Mr. Bradley Klausmeyer, EIT
Engineer

Advance Technology, Inc.
Wichita, Kansas

For presentation at the 1982 Mid-Central Meeting
American Society of Agricultural Engineers

St. Joseph, Missouri
March 19 & 20, 1982

SUMMARY:

This paper presents the results of extensive design
research and development conducted to reduce the high
risk of frontal opening blade contact associated with
agricultural rotary mowers. Design theory, examples,
test results and bibliography are included.

Papars presantad before ASAE meetings ars considered to be the property of the
Socisty. In ganersi, the Socisty reserves the right of first publication of such papery
in complete form. However, it has no objection to publication, In condensed form,
with credit to the Socisty and the author. Permission 10 publish & papaer In fuil
may be requested from ASAE, P.O. Box 418, St. Joteph, Michigan 480885.

T.h‘ Socisty Is not responsible for statsments or opinions advanced in papars or
discussions at Its maetings. Papers have nat been subjacted to the review process
by ASAE editorial committees and therefore, are not to be considared as referssed.




Bas ic machine design philosophy includes the requirement of providing
a reasonably sate design.  The ethical Foundation for this requirement may
be found in the Code of Ethics for Professional Engineers,”™) which states:

"Lngineers, in the fulfillment of their professional
duties, shall hold paramount the safety, health and
welfare of the public in the performance of their
professional duties."”
A tool used by design engineers to comply with this requirement is hazard-
risk-utility analysis.

There is no need to introduce any complex mathematical analysis
techniques or to develop a new vocabulary, understood only by a few
specialists in a limited field of technology. In simple langdage, a
hazard is some feature of a machine which has the propensity to cause
injury to the human body. Typically, these are pinch points, weights,
knives, beaters or other parts of the machine which are necessary for the
machine to function and which during normal operation, have sufficient
energy stored in them to produce injury.

Risk is a measure of the seriousness of the hazard and is a function
of the frequency of occurrence and the potential severity of the resulting
injury. If a given hazard produces numerous accidents but of minor severity,
then the risk would riot be high. On the other hand, if the accident can
cause death, then the risk is maximum for death is the ultimate risk.

Utility {s simply a measure of how well the machine performs its
intended function. It is an important aspect of machine design and must

be considered at all phases of the design process, Features of a design



which unduly reduce utility may cause the design to be rejected by potential
users. This requires the designer to make design trade-offs such that a
reasonable balance is achieved; i.e., safety cannot be ignored in the
interests of utility but on the other hand, utility cannot be ignored in
the interests of safety.

The first step in making a hazard-risk-utility analysis is to review a
proposed design for foreseeable hazards. This may be done by the use of
human factors concepts such as comparing the available energy in the
of fending machine element with that required to cause injury.(z) It can
also be accomplished by comparing the machine with similar machines includ-
Ing those used in unrelated industries (technology transfer), by reference
to the available literature, and by considering patents. Not only must
expected usage be considered but so must foreseeable misuse be considered,

The risk is then evaluated. This may be accomplished by the use of
human factors; by the review of accident statistics (the head-count
technique); and by reference to the available literature including that for '.-
similar machines and the medical profession. Unfortunately, past history
indicates that engineers often must be told by the medical profession that
excessive serious injuries are being inflicted on the operators, and bystanders,
using a machine as exemplified by corn pickers and rotary mowers. To briefly
digress, the medical profession was writing about "corn picker hand" in
]954,(3> and to date, industry has done nothing to significantly reduce the
risk associated with the machine.

The first line of attack, once risk has been established to be

significant, is to attempt to eliminate the hazard. Seldom can this be done

and still maintain the function and utility of the machine. A knife that
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would not cut human flesh would not cut much else. If the hazard cannot be
eliminated then the designer should guard against the hazard to minimize the
risk it not reduce it to zero. It should be noted that guarding can be
accomplished in three different ways or by a combination thereof. Barrier
guards, guarding by control, and guarding by location are well known
concepts to be applied by the machine designer.(4),(5)

If the first two design strategies fail, then the minimum to be done
Is to adequately warn against the hazard. Considerable literature is
available on this topic and will not be repeated in this paper.(6),(7),(8)
Suffice it to say that general statements which are not specific to the
danger level, action to be taken, and the consequences of not taking the
required actions, are not adequate. Warnings which will never reach
those exposed to the hazard cannot be expected to be very effective in
reducing risk.

In rare occasions, it may not be possible to eliminate the hazard,
guard against the hazard, or to adequately warn of the hazard. W this
occurs the test becomes one of comparing the benefits of the product to
society against the risk. For example, several chemicals and toys have
failed this test and have been banned by government action. ynfortunately
for the general public, and an embarrassment to thg engineering profession,
many victims were required (more of the head-count syndrome) before the
government took action.

In conclusion of this section, the procedure is quite straight forward.
It must be applied in an unbiased, non-political, and knowledgeable manner

to be successful but the rewards are significant both to society and to the



-5-

manufat Lurer.  injuries are the primary cause of products liability claims

No injuries, Ho claims!

Desiqn Philosophy Applied

In examining an agricultural rotary mower several hazards are apparent.
The PTO drive line, the rotating blades, the propensity of the blades to
throw objects from beneath the mower when struck, gear box couplings, and
the weight of the machine in a raised position, all present a forseeable
hazard to both operators of the equipment and to bystanders. In this paper,
only the hazard associated with the rotating blade will be considered

Even if a single accident had not been recorded, it is foreseeable that
an extremely high risk must be assigned to this hazard. It is well known
that the smaller rotary mowers, powered by 3 Hp to 8 Hp engines, represent
a significant, and unreasonable, risk as now marketed. With the increased
available horsepower and blade weight, it is obvious that human contact with
the blade of an agricultural rotary mower would result in tremendous physical !
injury and possibly death. Reported accidents do bear thts out.

Can the hazard be eliminated? The authors see no way at this time to
produce a mower that can cut wrist-size sapplings and not cut arms, legs and
torsos. If the risk of blade contact is to be reduced it must be done hy
guarding and this is the attack taken in the effort being reported.

Applying the three guarding concepts; i.e., barrier, control, and
location, the authors considered location first. Limiting the problem to
the intake, it was found that the tractor, hitch, and deck did not prevent
potential blade contact at the intake. Testfng using a 95 percentile

anthropomorphic dummy revealed that even with the three-point hitch mounted
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units, the operator would contact the blade if pitched forward from the
tractor. This is exactly what happens to the unrestrained operator when

the tractor inadvertently strikes a physical barrier such as a hidden stump,
rock, or ditch, all of which are foreseeable in the normal operating
environment of the machinery.

For the operator, the only "safe" location would be on the tractor
when the mower is being powered. As noted above, operators do not always
leave the tractor of their own accord and further, it is foreseeable that
contrar)ll to safe practice, riders or bystanders may be present. While
possible to provide seat belts on the tractor or to provide a "deadman"
device with the tractor, this is not universally done by tractor manufacturers.
Further, the manufacturers of agricultural rotary mowers have no control over
the tractor to be used or of the conduct of the operator. It was concluded
by the authors that the hazard was not and could not be considered "guarded
by location".

Guarding by control would be exemplified by some type of deadman device ¢
on the tractor. This concept was suggested many years ago by the Dooley
Patent(g)but has riot been adopted by any tractor manufacturer. Independent of
the correctness of this decision by tractor manufacturers, it is beyond the
control of most manufacturers of agricultural rotary mowers, It should be
recognized that even the deadman concept would not protect riders or bystanders
from the hazard.

With this background, the authors concluded that a barrier guard would
be the only concept which would reduce the risk of blade contact any
significant amount and be within the control of the mower manufacturer.

*The reader should not construe this statement to mean that the
authors agree with this practice, It is absolutely professionally

inexcusable for a manufacturer of a tractor not to provide ROPS
and a seat belt and this has been true for many years.



Design Criteria

The following criteria were developed by the authors for a barrier

guard to be used on an agricultural rotary mower:

1.

10.

Must not unduly interfere with the admittance of the material to
he cut.  (Plugging)

Must prevent significant blade contact for a wide spectrum of
humans, riot liniited solely to foreseeable operators.

Must not unduly reduce the quality of cut with respect to that

of the unguarded mowers. (Skipping)

Must be durable.

Must be adjustable.

Must riot add significant cost to the machine.

Must accept a wide range of vegetation to be cut.

Should look "a part" of the mower.

Would be beneficial if automatically adjustable with cutting
height but not mandatory.

Would be desirable if the guard were to offer a secondary benefit
of protecting the machine such as by preventing the entry of rocks

or overly large sticks into the mower.

A possible criteria not listed was the inclusion of a mechanical inter-

lock as a part of the frontal guard which would prevent blade rotation with

the guard removed. The manufacturer who has concern that the guard might

be removed should consider that concept. The authors plan to develop such

a device as .part of the continuing design research associated with the

safety of agricultural rotary mowers. However, testing to date has not

indicated that there would be motivation to remove the guard and the guard

does offer protection to the machine as we7l as to humans,
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Un g production basis, a note should be placed in the owner's wmanual
explaining the importance of the guard and warning against removal. A
similar warning should be placed on the mower deck. (Not on the guard as
the warning is gone when the guard is removed.)

Example No._ 1_

The first unit so equipped was a five (5) foot pull-type agricultural
rotary mower. This design is shown in figure 1. The unit was fabricated
of mild steel tubing and was adjustable by manually raising or lowering
the guarld with respect to brackets attached to the front of the mower deck.
The design was expanded to fit a seven (7) foot pull-type unit of the same
manufacturer but this unit did not receive extensive testing.

The basic design selected was that of a comb guard and was found in a

brief patent search for rotary lawn mowers.(m)’(n) The spading of the

teeth of the comb was set by reference to anthropometric tables.(12),(13)

(14)

and tables for opening size vs. distance to the hazard point, The guard

was then tested on various types of grass and weeds. |t was found that when ¢

mowing bind weed the vegetation would attempt to collect at the juncture of

the comb teeth and upper support tube. By experimentation it was discovered

that this problem was totally eliminated by placing a length of 1/2 inch

steel reinforcing bar horizontally across the comb teeth as shown in Figure 1.
Extensive tests were conducted on the unit including the mowing of weeds,

Johnson grass, pasture with hedge regrowth up to an inch and a half in diameter,

dried grass and various types of normal grasses. Pasture land, which wes

rough and contained rocks and small stumps, was mowed without damage to the

guard. The guard performed well under all these mowing conditions and never

had to be repaired.



FIGURE 1
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fo vveluate Lhe quarding effectiveness of the guard, a 95 percentile
anthropomorphic dummy was dropped from the back of the tractor into the
path ot the mower and was also laid on the ground so that the tractor could
straddle the dummy. 1In no test was the dummy injured, The guard tended
to work the dummy to one side or the other until it rolled free of the mower.

The estimated manufacturing cost of this unit in lots of five-hundred
(1982 dollars) is $36.34. The unit had no adverse effect on quality of cut,
did not clog, was durable, could function in a wide range of vegetation, was
adjustable, and did offer the desired protection. It was the opinion of the
authors that the device was an acceptable design and that the concept was
proven to be a desirable one.

Example No. 2_

The second unit selected was of the three-point hitch type. This
mower also had a five (5) foot cut but was closer to the rear tires of the
tractor than were the towed units. The design is shown in Figure 2.
Fabrication and design is quite similar to the first example, Figure 3
illustrates this design using an autoniatic adjusting feature. This concept
has not yet been fabricated or tested but will be in the near future.

Tests on this unit have been limited with extensive testing planned
for next summer and fall. However, the testing completed to date indicates
that the unit performs much like the first examplé did. The estimated

manufacturing cost in 1982 dollars is $45.16 (for a lot size of 500 units.)

Conclusions

The authors have found the risk associated with the frontal opening of
agricultural rotary mowers to be extremely high. Because design alternatives

do exist which are technically and economfcally feasible and do not adversely
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affect the utility of the machine, the unguarded intake renders the design
unreasonably dangerous and thus defective, Proof of the excessive risk is
the number of serious injuries and deaths that have resulted from the use
of agricultural rotary mowers,

In the opinion of the authors, the comb guard is one design alternative
that can be effective in significantly reducing the risk associated with
agricultural rotary nmowers without any great reduction in utility. 1t is
sincerely hoped that manufacturers will incorporate this guard, or some

similar device, to prevent the injuries and deaths that now occur
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The witness is a consulting engineer and president of Appl Engineering
Company.

He has a video tape of tests that he conducted at Bush Hog.

H has never seen a film with screaming and hollering.

H tested a Bush Hog guard with the guard adjusted down to the ground.
The tractor speed was two mph.

In one out of sixteen tests, the guard prevented any extremity of the dummy
from going under the mower deck.

In the other 15 tests, at least one limb of the dummy went under the deck
of the mower.

H tested the guard on a mower mounted to a three point hitch. When the back
wheel rolls over the dummy, the mower deck raises up.

Lengthening the hitching distance between the three point hitch and the
tractor would probably defeat the action of the three point hitch.

If extending the distance between the tractor and mower and adding a guard
would prevent the dmmy from going under the deck and yet maintain
the utility of the product, then the guard would be a good thing to have.

The test guard was adjustable. It could be moved up and down relative
to the skid of the mower.

The witness tested the utility of the guard.
The mower was tested by mowing wild plum bushes. They were 6-8' tall.

During the test that the witness conducted, the rear wheel always ran
over the dummy.

When the guard was set at ground level, it scrapes up and collects
material and stops the tractor.

The guard was not positioned down with the mower skid raised. The tests
were conducted with the skids at ground level.

The witness did not feel such a test was necessary because the guard was
clogging up and the mower was not.



