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IN THE DISTRICT COURT OF OKLAHOMA COUNTY 

STATE OF OKLAHOMA 

BETTY L. BENNETT, a s  Guardian for ) 
and on b e h a l f  of J e r r y  L. Bennett, ) 

1 an incompetent p e r s o n ,  

vs . 

1 
Plaintiff, 1 

1 
1 
1 
1 HESSTON C O 3 , P O R A T I O N  and WOODS 

DIVISION OF HESSTON CORPORATION, ) 
1 CENTRAL OKLAHOMA EQUIPMENT 
) COMPANY; FORD MOTOR COMPANY, 

Defendants. 

C J- 8 6- 6 4 7 3  

* * * * * * * * * * *  
DEPOSITION OF FRANKLIN J. APPL 

Taken  on Behalf of the 

Plaint iff 

on March 28, 1988 

in Oklahoma City, Oklahoma 

* * * * * * * * * * * * * * * * k * * * * * * * * * ~ * * * ~  

YPPEARANCES : 

For  the Plaintiff: 

MR. ROBERT D. TOMLINSON 
800 City Center Building 
O k l a h o m a  City, OK 73102 

For  the Defendants: 

MR. DALE RENEAU 
8 0 0  - One Leadership Square 
211 North Robinson 
O k l a h o m a  City, OK 7 3 1 0 2  
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F o r  the Defendants: 

MR. J O H N  A ,  KENNEY 
10th F l o o r  
Two Leadership S q u a r e  
O k l a h o m a  City, OK 7 3 1 0 2  
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letween the p a r t i e s  h e r e t o ,  through t h e i r  r e s p c c t l l v e  

i t t o r n e y s ,  that the time of t h e  filing is w a i v e d .  

I t  Is f u r t h e r  stlpulated and agreed  b y  a n d  

letween t h e  parties hereto, t h r o u g h  their respective 

a t t o r n e y s ,  that t h e  witness may read and sign t h i s  

i l e p o s i t i o n .  
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B T L E U H B T L Q K  

I t  is h e r e b y  stipulated and agreed by a n d  

between the Earties h e r e t o ,  t h r o u g h  their r e s p e c t l i v e  

attorneys, t h a t  t h e  d e p o s i t i o n  o f  FRANKLIN J .  APPL 

may be t a k e n  on b e h a l f  o f  t h e  Defendant, on t h i s ,  t h e  

2 8 t h  day  of  March, 1389 , 
O k l a h c m a ,  by C a r o l  X3ri.e M c C l u r e ,  C e r t i f i e d  S h o r t h a n d  

R e p o r t e x  a n d  P lo ta ry  Putlic within a n d  f o r  the S t a t e  3 f  

Oklahoxia;  p ’ l r s u a n t  t o  notice of the taking o f  s a i d  

d e p o s i t i r i n  h a v i n g  b e e n  g i v e n .  

in the C i t y  of  O k l a h s r t i a  C i t y ,  

I t  i s  f u r t h e r  stipulated and agreed  5-y :iad kIetveen 

t h e  parties h e r e t o ,  t h r o u g h  their respective a t t o r n e y s ,  th3t 

a l l  objections t o  questions p ropounded  a n d  ~ ~ E U C E S  t h e r e t o  

made, e x c e p t  a s  trj t h e  f o r m  of t h e  question o r  t h e  

r e s p o n s i v e n e s s  of t h e  witness’s a n s w e r ,  may be made a t  t h c  

time o f  t h e  t r i a l  when s a i d  deposition is o f f e r e d  in e v i d ~ ~ n c e  

d i t h  t h e  same force a n d  effect as i f  said o b j e c t i o n s  were 

nade at the time of the taking of t h i s  d e p o s i t i o n .  

It is f u r t h e r  s t i p u l a t e d  and a g r e e d  Ly and  

C.S.R. ASSOCIATES 
One Leadership Square 
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t he  w i t n e s s  h e r e i n b e f o r e  named, being f i r s t  d u l y  c a u t i o n e d  

a n d  s w o r n  t o  testify t h e  t r u t h ,  t h e  w h o l e  t r u t h ,  a n d  nothing 

b u t  tile t r u t h ,  testitled o n  h i s  o a t h  as f o l l o w s :  

I EXAM I N A T I  ON 

H K .  KENNEY: - - - and s e n d  i t  t o  y o u .  

BY MF,. TOtlLIt.IST,IE?: 

a What's your: opinion a b o u t  t h e  cause o f  t h i s  

a c c i d e n t ,  Mr. A p p l ?  

n In my o p i n i o n ,  t h e  cause  of  t h i 3  ~ c c i d e n t  is 

t h e  r;eql.icjence o f  Mr. E e n n e t t  i n  getting u n d e r  a ~ o t a r y  

mower ; / h i c h  was susgend?td on  a hydraulic t h r e e - p o i n t  h l c c t l  

on  a tractor when h e  had  been  i n s t r u c t e d  n o t  t o  g e t  undf:r 

t h e  r o t a r y  mower u n l e s s  i t  was b l o c k e d  u p .  

'3 Do you have a n y  o t h e r  opinion r e q a r r l i n g  t h e  

C.S.R. ASSOCIATES 
O n e  Leadership S q u a r e  
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c a u s e  of  t h i s  a c c i d e n t ?  

A I t  w o u l d  be my opinion that t h e  r o t a r y  c u t t e r  

p3roGably d r i f t i l c i  down, as opposed  t o  d r o p p i n g  s u d d e n l y .  

Q Any u t h e r  o p i n i o n s  t h a t  y o u  have regarding t h e  

C ~ U E ~  o f  t h i c .  accident? , 

A i t  . dou l~2  be my opinlon that r+r. B e n n e t t  g o t  

nnficz the rotary mower to remove a t a n g l e d  c a b l e  o r  tc-: 

r a k e  a n s p ,  ~ ; n i  t h a t  t h e  Ko t3 ry  cutt5r e i t h e r  d r i f t e d  

.?r,wn on  h i m  \ J v ~ I  a long p e r i o d  o f  tine or  p e r s o n s  k n o w n  

came b y  arid a c t i v a t e d  t h e  t h r e e - p c i n t  l i E t  c o n t r o l  on  

rhe t ~ c i c t o ~ ,  i+! l ich  w o u l d  h s v e  a l l o w e d  ~ h e  r o t a r y  cu t t e r  

t o  descend, 

G 3 0  y o u  have any o t h e r  o p i n i o n s  c o n c e r n i n g  the 

i 3 a ~ s e  G I  t-iils accident? 

A I :h i i lk  that's a i l .  

Q DO you  need t o  l o o k  at any g f  you r  n o t e s  t o  

r e v i e w  sri-~at: y c u  d i d  a n d  m a k e  s u r e  that's a l l  b e f o r e  w e  

70 o n ,  i n  o r d e r  t o  nake s u r e  that I ' v e  got a complete 

answer?  

A I L e l l e v e  that's a l l  my opinions on  t h a t  

particular p o l  n t .  

Q O k a y .  Upon what d o  you  b a s e  your o p i n i o n  that 

Mr. B e n n e t t  crawled u n d e r n e a t h  t h e  m c j w e r  to t a k e  a nag? 

A I f  y o u  will recall, I s a i d  t h a t  he  e i t h e r  

crawled u n d e r  t o  remove a t a n g l e d  cable o r  t o  t a k e  a nap. 

C. S . R . ASSOCIATES 
One Leadership Square 
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I d o n ' t  know which  h e  d i d .  

c! O k a y .  V h a t  I'm i n t e r e s t e d  i n  is your  ~ s p l n i q r ,  

of  w h a t  is mcst proh3bl.y t ;he r e a s o n  he cravlcct u n d e r  +,Fie 

mover, i f  y o u  have s u c h  an o p i n i o n .  

A I trould s a y  t h a t  it is most  p r o b a b l ?  to mc t h a t  

lie r e n t  ucrfer t o  d i s e n g a y c  a c a b l e .  Howe'ier, the  l e n q t h  

~f time t h a t  13 required f u r  t h i s  rotary c u t t c z  to d r i f t -  

d G v n  causes me some c G n c e r n  s3 to why h e  wou ld  s t a y , l J n d e r  

t h c  c u t t e r  t h a t  l o n g ,  if hr- was conscious c>f i i h a t  wac' 

3 ~ i n 7  o n .  

Q What i f  he  srasn ' t  c o n s c i o l ~ s  of w h a t  'dag 9 o i n . j  o n ,  

woulc!  t h a t  then r e s o l v e  y o ~ r  c o n c e r n  ~ v e r  why he w o u i ~ f  

remair, u n d e r n e a t h  i t  f o r  t h e  l e n g t h  of t ime  n e c e s s a r y  

for it t o  l o n e r  and  t r a p  h i m ?  

A No.  

Q Can  y o u  explaj n y o u r  answer?  

A Well, ---- 
Q Whaf; is t h e  r e a s o n  t h a t  i t  would n o t  r e l i e v e  

{our concern gver t h e  l e n g t h  o f  t in ie ,  i f  i n  f a c t  he was 

l o t  aware that t h e  mover was slowly coming  d o w n ?  

A I j u s t  don't believe i t ' s  possible t h a t  M r .  

l c n n e t t  h a d  been a r o t a r y  c u t t e r  o p e r a t o x  f o r  a number o f  

r e a r s  and not be aware that tho three-point h i t c h  w i l l  

lr ift down. 

And in addition t o  that, m y  understanding is 

C . S . R .  ASSOCIATES 
One Leadership Square  
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that h l = .  had  been  d i r e c t l y  warned by h i s  direct s u p e r v i s o r  

cn G ~ C  i7r n~cze occasions not to g e t  u n d e r  t h e  r s t a z y  

cu t t e r  w i t h o u t  b l o c k i n r j  it, a n d  t h a t  it c o i l l d  d r i f t  

down o n t o  h i m ,  i f  he did g e t  under  it; without blocking i t .  
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A Yes. 

:-\ b Do y o u  have an o p i n i o n  as to whether: it's Elore 

prc;baki?e t h a t  t h e  newer d r i f t e d  down, o r  t h a t  a t h i r d  

? a r t y  activated t h e  c o n t r o l  l e v e r ?  

Which o f  t h o s e  two options t h a t  you stated is 

i nos t  p r o b a b l e ,  i n  y o u :  o p i n i ~ n ?  

A From the  h e p c s i t i o n s  t h a t  I h a v e  r ead ,  it would  

s e e n  to me % h A t  I t  is itlaze g r o b a b l y  t h 3 t  it d r i f t , ? d  down.  

12 i,!pon v r ~ a t  ? L t  you h3se y o u r  o p i n i o n  t h a t  i t  

dr i Eked d o v n  12 t h r r  x h a n  d r o p p i n g  c ju4cIen ly7  

A I base k h a t  or: t n c ?  deposition C h a t  i I I ~ V E .  read 

in *dhic.h nc) one i n d i c a t e d  c h a t  a n y o n ?  '$35 a x o u n d  th.2 

u n i t  s t h e r  t l l r 2 n  Mr. b p n n c t t .  

9 X e l l ,  t h a t  w o u l d  explain why y o u  t h i n k  no  t h i r d  

p a r t y  activated t h i !  l e v e r ;  right? 

A Yes 

Q My question i s ,  youz  t h i r d  opinion t h a t  you 

stated vas  t h a t  you believe t h a t  t h e  mower drifted down 

r a t h e r  t h a n  drogpinq s u d d e n l y .  B y  g i v l n q  me t h a t  

3nswer ,  a r e  you t e l l i n g  me that the o n l y  way it: would 

l r o p  suddenly is i f  t h e  l e v e r  were activated? 

A T h a t  '3 t h e  o n l y  'day t h a t  I have  f o u n d  %hat-, i t  

Jould  d r o p  sudden1;i .  

Q Is t h e r e  a n y t h i n g  else t h a t  you  b a s e  y o u r  

) p i n i o n  upon t h a t  i t  drifted down r a t h e r  than dropping 

C . S . R .  ASSOCIATES 
O n e  L e a d e r s h i p  S q u a r e  
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down slowly. 
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Q What w a . 5  t h e  n e g l i g e n c e  o f  Mr, Bennett, i n  you r  

o p i n i o n ?  
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2 4  
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body under  a r o t a r y  cutter w h i c h  ‘*‘as being f i e ld  i n  a 

r a i s e d  p o s i t i o n  b y  a h y d r a u l i c  t h r e e - p o i r i t  hitch, w i t h  

1 4  

15 

16 

17 

1 8  

19 

2 0  

B e n n e t t  vas i n s t r u z t c d  t o  b l o c k  t h e  mower lip before 

doinq n a i n r e n a c c e  underneath ; k ?  

A i b;ccd that iipn:i ?;le test-- imclny o f  Z r .  Thomas  

a n d ,  I b e l  i ~ * i e ,  >lr. LayrnJn.  

ci Ant1 y c u ‘ r e  ta! k i n g  abo:~.+- t h e i r  4 v p o s i c l o n s  

vhe re  t h e y  t e s t i f i e d  tu t h a t ?  

ii Y E S ,  z i r .  

9 .Anything e l s e  y’ju Lase t h a t  u p o n ?  

k I d o n  ’ t ? i n d e r s t a n d  t h a t  question. 

Q Is there ~ n y t h i n g  e l s e ,  o t h e r  t h a n  t h ~ s e  two 

d e p o s i t i o n s ,  u p c n  w h i c h  y o u  base  your o p i n i o n  that 

P l r .  Bennett v a s  i n s t r u c t e d  to b l o c k  the rnower u p  before 

working u n d e r n e s t h  it? 

A I d o n ‘ t  believe s o .  

2 3  i A T h e  n e g l i g e n c e  was h i s  a c t i o n  of placing his 

C.S.R. ASSOCIATES 
O n e  Leadsr3hip S q u a r e  
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t h e  t r a c t o r  engine n o t  r u n n i n g  when h e  knew and had been 

t o l d  t h a t  h e  shoi- i ld  n o t  p l a c e  himaelf under t h e  rotary 

cutter v i t h o u t  blocking t h e  r o t a r y  cutter u p .  

? Do you  know i f  !I&: wa.3 t o l d  vhy? 

A I d o n ' t  recall t h a t ,  b u t  I know t h e r e  is 3ome 

t e s t i ~ n ~ ~ n y  o f  t h a t -  i n  Mr. T h o r n d s ' s  deposition. But I 

d o n ' t :  recall it a t  t h i s  moment w i t h  e n o u g h  rjpcci f i c l t y  

to si./, 

B Where, ~ : i  y a u ~  opi,r-!iun,  was Mr. B e n n e t t  c.ai:ght 

by the mower'. 

z 
-5 Apparently, a n d  a g a i n  b a s e d  u p o n  r e a d i n 7  the 

3epositions cf t h e  v a ~ i o t l s  c o- w o r k e r s  t h a t  3athelred at: t h e  

3 c c i d i n t  scene ixmcdiately a f t e r  t h e  accident, Mr. B e n n e t t  

gas c a u g h t  on the  r i g h t  s i d e  o f  t h e  mower, w i t h  his head  

: loser  t o  t h e  t r a c t o r  t h a n  t o  the rear of  the mower, a n d  

k i i t h  h i s  h e a d ,  r i g h t  s h ~ ~ l r ? e r  a n d  r f g h t  arm, a n d  

? o s s i b l y  p a r t  oE h i s  r i g h t  l e g  u n d e r  t h e  r i g h t  side 

r u n n e r  of  t h e  r o t a r y  c u t t e r  s u c h  that the r u n n e r  came 

lowri a c r o s s  h s c h e s t  and h i s  l e f t  s h o u l d e r  o r  left side 

> f  h i s  neck. 

0 Or left s i d e  o f  h i s  w o r k ?  

A Neck. 

Q And when you  s a y  r i g h t  s i d e  of the t x ; I c t i ) x ,  a r e  you  

:alking about a s  s e a t e d  i n  the operator's s c a t ?  

A Y e s .  

C.S.R. ASSOCIATES 
One Leadership Square  
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Q Or looking i n  the direction the o p e r a t o r  ~ G O ~ P ?  

A Yes 6 

8 O k a y .  I n  your  D p i n i o n ,  t h e  edge of t h o  mower  

frame w e n t  ac ross  h i s  r i g h t  l e g - - t h i g h  o r  c a l f ?  

A I h a v e  n c  i d e a .  That was n o t  s t a t e d .  SORIP 

witnesses were nci;  even 5 u r e  that it w e n t  ac ross  h i s  

r i g h t  l e g  a 

0 - Chest? 

A Yes I 

cz And :lis rlght shouldex? 

A No, s i r ,  

Q ,  Le f t s h o u l d e r  ? 

A L e f t  s h o u l d e r .  

Q Was h i s  h e a d  u n d e r n e a t h  the mower, or d i d  t h e  

frame of t h e  m G w e r  come to rest on his head? 

A X believe t h e  mos t  o f  t h e  witnesses t h o u g h t  t h a t  

his head was underneath t h e  r u n n e r .  I don't recall anyone 

s a y i n g  t h a t  t h e  runner  was or1 h i s  head.  

Q What i tas t h e  t h i c k n e s s  o f  Mr. Eennett's c h e s t ?  

A I don't know, 

Q @o y o u  have an approximation a3 t h e  t h i c k e s t  

p a r t  o f  tils b o d y  t h a t  t h e  r u n n e r  was resting upon?  

A I would assume the thlckeat part of his body 

would be h i s  ches t ,  b u t  w h a t  t h a t  dimension is, I d o n ' t  

k n o w .  
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M R .  TGI.1LiNSON: Q f f  the r c c o r r l .  

( % h e r e u p o n ,  .3 discussion vas  h e l d  d i f  t h e  record. > 

- BY Ha.  TOMLJNSON:  

Q Eack on the  r e c o r d .  O k a y .  On the right s i d e  

o f  t h e  mower, 3 0  you have  an opinion as to how much 

clearance t h e r e  was be tween  the p3-//nrncn+, and  t h e  L- i q h t  

edge o f  t h e  m O w p r  frame i n  t h e  fuily-rsiaed po : : i t i on  

i rnrnedia t? ly  p r i r J r  to the c i c ~ e  ? r .  BennGtt z r3wled  

u n d e r n e a t f i  i t : ?  

CJ. I c-lin 0 2 . l ~  cji,vrz y o u  t h ?  r e s u l t r ;  ;i sky 

measurements T u h i c h  Were z:i&-tde o n  r.lit: I4tl-i O F  !“:a.zch o f  130):, 

which v c r ~ ~ l d  i n d i c = < t e  t h a t  thCrr3 v a s  3 clt .aranc:o ci 

a p p r o x i x a t e l y  t e n  i n c h e s  at t h c  f r c n t :  o f  t h c  riqhr. 

z u n r i e r ,  a n d  t h i r t e e n  and a h a l f  i n c i l e s  at t h e  rr.ar of 

t h e  right runner  o f  the r o t a r y  c u t t e r  while it wa(s i n  

t h e  fuily-raised position. 

I haven’t h a d  s chance :  to s t i J d y  them, b u t  

3pparently t h o s e  d l m e n s i o n s  a s e  s e a s o n a b l y  c l o s e  Lo w h a t  

was sr iown on M L .  Powers  arid his examination o f  

August, 1 3 3 4 ,  

Q Is it your  opinion t h a t  M r .  Berlnett’s ches t  

das  C103eL t o  t h e  t e n - i n c h  dime:i..jion, o r  the? a r e a  of 

the  mower t h a t  tlad the  ten-inches of clearance, than 

it was t o  t h e  thirteen-inch d i m e n s i o n ?  

A 1 d o n ’ t  have sufficient information t o  make 
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t h a t  statement a t  t h i s  t i m e .  

Q Have you looXcd at a n y  a n t h r o p o m o r p h i c  f i y u r c s  

to determine w h a t  the average  person's chest d i m e r l s i o n  

w o u l d  be af Mr. Eennett's s i z e  a r d  weight? 

A No, I haven't I , 

Q Do you  have  an o p i n i o n  as t o  how f a r  down t h e  

3 d g e  of the mower ha? to d r i f t  b e f o r e  Hr. B e n n e t t  was 

caught? 

A No, 1 d c n ' t  l:svc an o p i n i o n  about t h a t  at t h e  

present either, 

c! Do you  have an a p p r o x i m a t i o n ?  

h No. 

a Well, l e t  me a s k  it t h i s  way, 114 MI. Powers is 

rorrect that it d r i f t e d  an inch in ;f m i n u t e  and a h a l f ,  

and i f  Mr. Bennett's c h e s t  was more c h a n  nine inches in 

dimension, isn't it most likely t h a t  h e  was there less 

than a minute and 3 h a l f  b e f o r e  h e  was c a u g h t ?  

A Well, in your  hypothetical--- 

Q I'm s o r r y .  I didn't mean to s a y  less than nlne 

inches, I meant to say n i n e  inches o r  more. I d o n ' t  know 

which I said, s o  l e t  me restate t h e  question, 

A Well--- 

a Isn't it t r u e  t h a t  i f  MI. Bennett's chest dimension 

was in e x c e s s  o f  nine inches as he l a y  flat on his back,  

i f  the clearance u n d e r n e a t h  the r i g h t  f r o n t  s i d e  of the 
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mower was ten inches, as measured by b o t h  you a n d  Mr, ??overs ,  

a n d  i f  I t  would d r i f t  down o n e  inch in a m ~ n u t p  an:! 2 

h a l f ,  t h e n  Mr. ' 3 enne t t  caul$ have  b e e n  un?c:r ':ne mohver 

f o r  less t h a n  a m i n u t z  arid a h a l f  Ljefore he %tis ca~lcjht-? 

Fi Under che  assumption o f  the f a c t s  t ~ 3  1'01~ f ~ a v c  

s t a t a d  t h e m ,  and i f  a l l  o f  t ho : se  d i m e n s l o n u  and  c h e s t  

measurements a r e  correct:,  t h e n  t h a t  w o a l r ~  be a l s o  

c o r r e c t .  

rz Do ~ C J G  know what y o u r  chest d i m e n s i c r ,  is1 

A No, I r e a l l y  don't. I n e v e r - - -  

Q We c ~ i i l d  s t r e t c h  o u t  3 n  the r ab ic -  iLi(:~c 3nl:i 

measure i t f  couldn't we? 

A 'del l ,  I don't k n o u .  

u I'm j u s t  w o n d e r i n g  i f  nine or t e n  inches i s  

reasonable f o z  t h e  t h i c k n e s s  of 3 nan's z!:L?s~ t h e  size 

a f  Mr. B e n n e t t .  

A I d o n ' t  k n o w .  I have n o t  gone  i n t o  r - h ~ t ;  a r e a  oE 

c h i s  a c c i d e n t .  

( W h e r e u p o n ,  Plaintiff's Exhibibs 1 a n d  2 were marked . )  

a MR, TOMLINSOY: 

Q Okay. C o u l d  you  identify Exhibit 1 t o  y o u r  

l e p o s i t i o n ?  

A Exhibit 1 is a listing of  t h e  depositions t h a t  

have received and h a v e  read. 

Q Would you  i d e n t i f y  Exhibit 2 t o  y o u r  deposition? 
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A Exhibit 2 c o n s i s t s  of a c o l l e c t i o n  of notes made I 
j 

d u r i n g  iny e x a r c i n a t i o n  arid t e s t i n g  of t h e  s u b j e c t  t r a c t o r  s n c !  

r o t a r y  c u t t e r ,  w h i c h  was d o n e  o n  M a r c h  14, comma, 1 3 8 R ;  a c3ra1;'h 
I 

w h i c h  I p r e p a r e d  showing the relationship between  chc drift a n d  

the passage  c t i  time f o r  t h e  rotary c u t t e r ;  n o t e s  made i ? u r i n q  I 

~ 

t h e  exa in i r , a t i on  o f  a n o t h e r  tractdr, F o r d  t r a c t n r ,  w i t h  2 iori,.j 

r each  r o t a r y  ct i t ter  t ha t  is owned  by ths C i t y  o f  G: i l a i i om. - i   city; 

1 

I 

n o t e s  i d e n t i f y l c q  the d i t c  of f i r m ?  i s s e m b l y  o f  thc cub:ect i 

I 

r ; r a C t G r ;  Aad t h e n  Xero?: c o p i e s  o f  aecals froin t h e  3 c b j e c t  

the c p r r a t o r  ' s  manual f ~ r  t h e  s u b j e c c  tractor, I 
I 

n_ A r e  these itens that you  p r e p a r e d  i n  connection 
I 

w i t h  t h i s  c a s e  and f c r  t h i s  deposition? i 

A Y e s ,  s i r .  
, 
I 

Q 'Where d i d  yoc: g e t  t h e  model a n d  s e r i a l  number? 

a I beg y o u r  p a r d o n ?  

Q T!ie m o d e l  ani!  s e r i a l  number o n  page 1 oE Exhibit 2, ~ 

I 

where's you d o  t h a t ?  

A O f f  of t h e  m a n u f a c t u r e r ' s  plate on the subject 

tractor, located u n d e r  t h e  r i g h t _  hood  of  the t r a c t o x .  

Q How d i d  you k n o w  yoe  h a d  the r i y h t  t r a c t o r ?  

A I t  was indicated to me by M r .  Kenney t h a t  t h i s  

was the t r a c t o r  and t h e  r o t a r y  cutter. 

Q And I guess you must believe h i m  t o  be a r e l i a b l e  

s o u r c e ?  

C.S.R. A S S O C I A T E S  
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A Yes. Just in case, t h o u q h ,  1 checke4  k h e  Oklahoma 

C i t y  unit nuaber against t h e  police r e p o r t .  

Q And what did you f ind '?  

-9 They were t h e  same. 

Q O k a y .  How a b o u t  t h e  r o t a r y  cutter? How d o  y o u  

k n o w  it's t h e  c o r r e c t  o n e ?  

A I vas  t o l d  t h a t  by Mr. Kenney.  

Q D i d  YGU check k h a t ?  

A N (3 . 

b r o u g h t  it o u t  to us, a n d  I don't: k n o w ,  d i d  h e  tell 

you  vhether DL n o t  that aas it? U i d  yoc, " calk  t c  

him d i r e c t l y ?  

TEZ R I T N E S S :  I don't think I asked h i m  a d i r e c t  

question. It was my understanding t h a t  I was q ~ i n q  

t h e r e  to l o o k  a t  t h e  e q u i p m e n t  involved 2tnd that's 

w h a t  he brought out, 50 I assumed that that was the 

one. 

& TOf?LINSrJF{: 

Q Page  2 o f  Exhibit 2 is a listing of dimensions 

be tween  the g r o u n d  and t h e  right r e a r  a n d  t h e  r i g h t  f r o n t  

Over a period of time; is t h a t  co r rec t?  

A Y e s ,  s i r .  

Q And page 3 is t h e  same thing with somebody  

jumping up and down? 

C.S.R. ASSOCIATES 
One Leadership S q u a r e  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

i6 

17 

i a  

19 

20 

21 

2 2  

2 3  

2 4  

25  

.- 2 I was jumpinq 1 2 2  a n d  dc;wn on  it, a n d - - -  

g Is t h i s  depictcd in y o u r  film? 

R No. 2nd I was n,aki r?c j  t h e  m c a s u r e m c n t 5  a t  L h e  

middle bolt-, on tile r i g h t  zide* 

rl O k a y .  Page Number 4 ,  documents a v i 6 e o  t a p e  

o f  t h e  t e s t  of drift of t h e  t h r e e - p o i n t  h i t c h  v i t h  t h e  

e r i g ine  o f f  w h e r e  you're r i ieasuxing t h e  d i s t a n c e  f r o m  t h e  

bQt+-om of t h e  r u n n e r  a t  t h e  s;.corir? b ~ l t  on t h e  r13 i i t  

s i d e  to tne ground o v e r  t i r a c ;  is that -  correct: 

x Yes.  

as t h e  b o t t ~ f i i  of  t-he riiriner 2~ t h e  second b o l t  o n  rhe 

r i g h t ,  side? 

A 1 would e x p e c t  that t h a t  p a r t  of the r u n n e r  

would have  keen  on his horiy i f ,  i i i  fact, hc was located 

a3 t ne  w i t n e s s e s  have described. I d i d  n o t  h a v e  a 

d e f i n i t e  locatiDn w h e r c  h e  was along t h a t  r i g h t  s i d e .  

Q In t h e  g ragh- - t -he  n e x t  page is a g r a p h  of t he  

distance f r o m  t h e  bot tcrn  o f  the r u n n e r  a t  the s e c o n d  b o l t  

on  t h e  r i g h t  s i d e  t o  the g r o u n d ;  is t h a t  c o r r e c t ?  

A Yes. 

a And y o u  g o t  t h e  measurements  t h e  n e x t  d a y  o n  

3- 15 of t h e  t r a c t o r  with a l o n g  reach  r o t a r y  mower w h i c h  

had a clearance h e i g h t  g f  4 0  inches, and  you measured i t  

o v e r  1 5  m i n u t e s '  w o r t h  of t i m e ;  is t h a t  c o r r e c t ?  
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&. ?1 I b e l i e v e  that's correct, if that's w h a t ' z  

Indicated t hc1 :e .  

TI - it had a dzscent rate o f  t h r e e  and a h a l f  inches 

p e z  minute, a p p r o x i i n a t c l y ,  t 11e  f i rs! :  t i m e ?  

A The  f i r s t  o n e  I didn't sake an;/ n o t a t i o n s ,  b u t  

aftc:r 1 o ~ x e r v e d  w h a t  i t  was C!oixq, I r a n  it back up Ins3 

d i 5  iA2i:e notations, which is t h e  sc ron .?  test t h c r e .  

I ,  C f  what s i g n i f i c a n c e  :s t h i s  t;.z.t---to th i s  cazse? 

-7 T h e  o:iljr real ;ignlficance v o u l ~  02 thir it is 
s - i  

-3fi - n d i c a t i c ? n  : :h~i t  all l lydr3uXi.c  s;/si--enc, W J O U ~ ?  dr ~ f - t  

t i n d e r  lo2.d and this was a u n i t  p u r ~ o n t e d l y  Gperated by  

M r .  B e n n e t t  5 0  t h a t  h e  w o u l d  have h e e n  a w a r e  o r  t h e  

drift ai1 a n o t h 3 r  u n i t ,  as w e l l  as t h e  s i - tbject  u n i t .  

'2 30-d do y o u  k n o w  h e  w c ; u l d  have 5er-11 aware of i t ?  

A I j u s t  d o n ' t :  believe c h a t  ; / ~ J u  c3n o p e r a t e  

e q u i p m e n t  like t h i s  a n d  n o t  be d ~ a x e  ~ n a t  it: will d r i f t  

d o w n  when you t u r n  t h e  engine ~ f f .  

C Y o u ' v e  got ari assembly n o t e  l i i g h l i y h t c d  in 

yellow in Exhibit 2. What is t h e  r ~ a s o r i  f o r  hiyhlightiaq 

that? 

i2 Okay. T h a t  is a c o p y  o f  a p h o t o g r a p h  o f  a d e c a l  

on  r h e  r o t a r y  c u t t e r .  I t  i n d i c a t e s  hov t h e  rotary c u t t e r  

should De attached t o  t h e  three-point hitch, and it is 

n o r - - t h e  r o t a r y  c u t t e r  1s n o t  attached t o  t h e  three- 

point h l t c h  a3 it's called f o r  i n  t h a t  d i a g r a m .  
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Q And of w h a t  significance is t h a t  to t h i s  lawsuit, 

i f  any? 

k I f  the r o t a r y  cutter were attached t o  t h e  

t h r e e - p o i n t  h i t c h  as  c a l l e d  f o r  i n  t h a t  d e c a l ,  t h e n  t h e  

r o t a r y  c u t t e r  would n o t  r a i s e  as h i g h  as it will in its 

p r e s e n t  a c t a c h m e n t ,  w h i c h  w o u l d  have made it more 

difficult GI p e r h a p s  e v e n  i m p o s s i b l c  f o r  Mr. Bennett 

t o  crawl u n d e r  t h e  r o t a r y  cutter. 

12 A t  that p o i n t  o r  3riywhere? A t  t h a t  p c ; i n t  where 

h e  cr2wled u n d e r  o r  anywhere? 

A P e r h a p s  a n y w h e r ? .  I'm n o t  sure. 1 h a v e  n o t  

taken-- - 

Q Have you  g o t  an opinion as t o  w h e t h e r  o r  n o t  

h e  c o ~ l d  have s t i l l  crawled under it from the back?  

A No, I don't. I have not relocated t h e  r o t a r y  

cutter. 

Q Do y o u  k n o r  how nuch  d i f f e r e n c e  in g r o u n d  

clearance it would have  made at t h e  f r o n t ,  on the front 

r i g h t- h a n d  side? 

A I d o n ' t  have a definite opinion. I would  

e s t i m a t e  t h a t  i t  would be p e r h a p s  t-wo t o  t h r e c  inches. 

Q Which would mean t h a t  a t  the back i t  would h a v e  

been maybe ten i n c h e s  instead of thirteen inches? 

A I c a n ' t  s a y  t h a t  because a t h r e e - p o i n t  h i t c h  

attachment, i f  you change  the a t t a c h m e n t  p o i n t s ,  it 
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9 3 0  you c o u l d i i ' k  r u l e  it o u t  w i t h o u t :  cf?ecl . : in3,  

2 

3 

9 

10 

may a l s o  change  t h e  a n g u l a r  o r i e n t a t i o n ,  

Q I n  f a c t ,  the hick cnc? c o u l d  h e  h i q h e r ,  r i g h t ,  

14 j II T h a t  is 3 d e r a i  pozitioned d i r e c t l y  i n  f r o n t  o f  

1 15 1 the o p e r a t o r ,  w h i c h  he would have had--Mr . BeRnett v o u l ?  

have  h a d  a n  o p p o r t u n i t y  t o  s e e  ;.very time h e  W ~ S  o n  t h e  
I 

! 1 7  1 sub jec t  t r a c t o r ,  w h i c h  would  r e f e x  h i m ,  then, t o  t he  

18  

1 9  

operator's m a n u a l  f o r  o t h e r  precautions t h a t  h e  s h c j u l d  

t a k e .  

And i f  you  t h e n  ' j o  to t h e  operatDrts m a n u a l ,  i t  I 
21 h a 3  a page of  s a f e t y  p r e c a u t i o n s ,  one u f  w h i c h  i n d i c a t e s  

"00 n o t  Leave e q u i p m e n t  in the r a i s e d  position," v h i c h  

had M r .  B e n n e t t  followed t h a t  s a f e t y  precaution, this 

accident w c r u l d n ' t  h a v e  h a p p e n e d .  

2 5  
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7 -  L L  

A Well, it says a t  the t o p  o f  t h i s  page  ' i f  

s a f e t y  p r e c a u t i o n s  t h a t  "'The following p r e c a u t i o n s  ; 1 ~ e  

s u g g e s t e d  t o  h e l p  p ~ e v e n t  a c c i d < ? n t s ,  '@ and  t h 3 t  most 

a c c i d e n t s  c'3n be avoided by  observing c e r t a i n  

precautions. 

i n  % h a t  r e s p e c t ,  it does t e l l  t i i n  w h y  h e  should 

d o  that, would be t o  p r e v e n t  accidents. I f  y o u ' z e  asking 

me d o e s  i t  t c l l  h i m  t h a t  its vi11 come down and c a t c h  

him and % h a t  t y p e  of i n j u r y  t m t  he a , igh t  :tJstairi, the r .  

no, i t  C I G ~ S  n o t  d o  t h a t .  

Q A l i d  it: doesn't suggest how you  s t - i ~ u l d  per for ra  

t h e  type  o f  rnaintenar,cP- ne  was t r y i n g  t o  p e r f o r n ,  does  i t ?  

A No, it does n o t .  

Q Isn't t h a t  a n  2lerrtcnt o f  a good warning a n d  

safety instruction, would  be to tell the o p e r a t o r  how t o  

d o  t h e  n e c e s s a r y  t h i n g s  that's f o r e s e e a b l s ?  

MR. K E N N E Y :  I o b j e c t  on t h e  g r o u n d s  i t  calls 

for a l e g a l  conclusion, 

THE WITNESS: Could you please repeat t h a t ?  

MI?. TOMLINSON: Not i n  a million years , .  How a b o u t  

getting this l a d y  to read  i t ?  

(Whereupon,  t h e  r e p o r t e r  r ead  t h e  p r e v i o u s  q u e s t i o n . )  

THE WITNESS: Would you rephrase t h a t  question? 

MR. KENNEY: I'm n o t  s u r e  I u n d e r s t a n d  it e i t h c r .  

ax. U L  r n M L  INSO&: 

. 
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ci I f  a n  :tern o f  n a i n t c n s n c c  is f o r e s e e a b l e ,  s u c h  

as I n  t h i s  c d s c ,  removir ,g  items from a rotary A o w e r  bl;-ide, 

woui?  y o u  agree  t h a t  ' s  f o r e s e e a b l e ?  

A Foreseeab le  t o  who? 

Q The manufacturer o f  t h e  p ro i?uc t  

A 

Q T h e  t i - a c t o r  * 

A I ' , n  n o c  s u r e  t h a t  iz, i ic3rau~e a tract;_7r is Iiiade 

.IS a u n i v e r s a l  p i e c e  cjf e q u i p m e r i t  o n  7,ifiicn ycl i  .:an a t t a c h  

'ilh 1 c7 h p r  c: d I-1C t ? 

many di f f c j r s r i t  ;: i a 2 z  cjr - i  - n r e c - - p o i n t  h i t c h  inpi ;2:nentr ,  I 

0 I s n ' t  it f o r e s e e a b l e  t n a t  2 r o c a z y  mowrsr w i l l  

,h.e actached to a Ford  i n d u s t r i a l  t r a c t o r  l i k e  this? 

A Yes. 

Q And Isn't it f a ~ e u e e a b l e  t h a t  i f  t h a t  r o t a r y  

mower is u s e d  i i ?  a norma l  manner t h d t  bailing wire  c s b l c s  

or o t h e r  items s u c h  3:  t h a t  r n i ( 3 h t  bec:orr,e eritarnqlcd i n  

t h e  r o t a r y  b l a d e s ?  

21 Yes a 

0 Ani: wouldn't 3 good e l e m e n t  o f  ? n  operator's 

manual f o r  t h e  t r a c % o r ,  I/.nowing t h a t  the m a i n t e n a n c e  s u c h  

a s  t h a t  would be perforned o n  at tachments ,  w h e t h e r  t h e y  

be m a n u f a c t u r e d  b y  Ford  or  s o m e o n e  else, s h a u l d n ' t  t h a t  

m a n u f a c t u r e r  tell how t o  ae r fo rm m a i n t e n d r i c e  u n d e r  t he re?  

MR. KENNEY: A r e  y o u  asking him as a warnings 

e x p e r t ,  w h i c h  he  is n o t  h e r e  tendered as s u c h ,  or  a r e  
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you j u s t  ask in^ h i s  o p i n i o n  i n  g e n e r a l  or- - -  

I MR. TCsNLINSON:  Whatever.  

M R .  XENNE'r': I guess that's what h e ' s  saying is 

w h a t e v e r .  Y O U  c a n  an3wer h i a ,  i f  you can. 

THE WITNESS: I t  w o u l d  he my opinion t h a t  i f  you 

a r e  g o i n q  L O  d o  maintenance o n  such a r o t a r y  cutter, 

t,h.lit m a i n t e n a n c e  i r i  i t:rj k r a c t c x  operator's manual? I 
I 

No. i do n o t  b e l l e v e  that w o u l d  be n e c e s s a r y .  i 
i 

A 

Q Shou ld  F Q L ?  warn o f  the c o n s e q u e n c e s  of not ! 
i 

following Instruction 13 u n d e r  :J=clfety Precautions, which 

says  q u o t e :  "EO riot leave equi.pment i n  a r a i s e d  

condition," e n d  q u o t e .  

MR. KENNEY: Again, I have  the same objection 

made earlier. 

THE VI ' rNESS:  I would s a y  t h a t  t h e  p r e l i m i n a r y  

s t a t e m e n t s  on t h a t  p r e c a u t i o n s  paqe indicates t h a t  

I f  you d o n ' t  follow t h e s e  precautions, that a n  

a c c i d e n t  c o u l d  happen. 

I think t h a t  t h a t  s h o u l d  be sufficient for a 

p e r s o n  t o  realize what t h e y  s h o u l d  a n d  shouldn't d o .  

E mL TQMLI N S O N :  
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Q T h e  last p n q e  on Exhibit 2 is a l u L r l c c L t i u n  c h r i r t  

vhe re  y o u  h i g h l i g h t e d  the n i a i n t e n a n c c  required t r ~  c h e c k  

t h e  rear axle oil level. Can y o ~ l  tell m e  what-. t h e  

significance of t h a t  is t o  t h i s  lawsuit-? 

A Well, first of  all, i t  i n d i c a t e s  on  t h a t  d e c a l ,  

w h i c h  I s  also located under t h e  right hood i n  t h e  s u b j n c t  

t r a c t o r ,  that y o u  s h o u l d  check t h e  r e a r  a x l e  l u b r i c a n t  

l e v e l  e v e r y  50 h o u r s ,  d-ln._l thzt that l u b r i c a n t  s h c u l d  be 

c h a n c j e d  e v e r y  1 2 0 0  hour..; c , r - . -and/or .  

T h e  significance tc t h i s  13wsuit is t i l d t  t h e r e  

has been  testimony t h a t  Mr. B e n n e t t  t o l d  Sorrieone d u r i n c ;  

t h e  l u n c h  break--and m y  memory is t h a t  it wan Yr. Morgan, 

b u t  I'm not totally sure o f  that--that h i s  hydraulic o i l  

was l o w ,  b u t  he was continuinq t-o o p e r 3 t e  the t r a c t o r .  

I don't know i f  t h a t  has a n y  s i g n i f i c a n c e  to 

t h i s  l a w s u i t  o r  n o t .  I have n o t  seen any i n d i c a t i o n  

in the described behavior of  t h e  t h r e e - p o i n t  h i t c h  t h a t  

would  indicate t o  me t h a t  the f l u i d  was low.  

I h a v e  a particular page t h e r e  s i m p l y  t o  i n d i c a t e  

instructions t h a t  w e r e  p r o v i d e d  on checking t h a t  level, 

frequency of c h e c k i n g ,  and the frequency of r e p l a c i n g ,  

(Whereupon, Plaintiff's Exhibit 3 was marked. ) 

K& m L I N  SON : 

Q Please identify w h a t ' s  marked as Exhibit 3 to 

your deposition. 
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1 

t a p e  made o n  March 14, 1988 d u r i n g  o b s e r v 2 t i o n  srid Iite-asI-lrement-, j 

of t h e  d r i f t  o f  t h e  r o t a r y  c l i t te r  while A ? t t . a c h e ( S  to t he  

threa-point hitch o n  s u b j e c t  t r a c t o r .  

(1 Is t h a t  the same G r i f t  data t h a t  we find on 

t h e  y r a p h ?  I ‘ K I  s o r r y - - y e s .  

BY MR. TCIM!,iNSC!U: 

- Q P l e a s e  identify G x l i i b i t  4 t n  l ’c jur  d e p o s , i t i 2 n ,  

We‘re going to be provider. w i t h  a copy O C  P l a i n t i f f ’ s  

Exhibit 3, is n y  u n d e r s t a n d i n g .  

3F.. KENNEY: C o r r e c t ,  

M R .  TOMLINSON: 3 f f  t h ?  r - e c o r d .  

(Whereupon, a d i s c i l s s i o n  v a s  h e l d  o f f  the r e c o r d . )  

TtIE XIT?.IESS: Exhibit 4 is a n  e n v e l o p e  c o n t a i n i n g  

a s e t  of p h o t o g r a p i s  a n d  identification of t h o s e  

photographs, which  w e r e  t a k e n  o n  March 1 5 ,  1938 

d u r i n g  e x a m i n a t i o n  of t h e  F o r d  t r a c t o r  a n d  Terrain 

King l o n g  reach r o t a r y  cutter, which is a n s t h e r  

u n i t  owned by t h e  C i t y  o f  Oklahorna C i t y .  

Et U L  TOMraIN SON: 

Q And those p h o t o g r a p h s  a r e  numbered what? 

A T h e s e  p h o t o g r a p h s  a r e  riuffibered 2 0 1  t h r o u g h  2 0 9 .  
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KE?. T3MLINSON: Okay ,  D o  we have an a g r e e m e n t  I 

I 
I t h a t  w e ' l l  j u s t  attach a copy o f  t h e  p h o t o g r a F h s  

with the numDers eit!ier written on +;ne h a c k  or  t h e  
1 
1 

f r g n t  a n d  t h e  cover s h e e t ,  s t a p l e  t h a t  t o g e t h e r  

and c a l l  it Exhibit 4 to t h i s  deposition? 

N R .  KEtJfiEY: Agreed.  

Qarticular s i g n i f i c a n c e  t o  your  E i n d i r i g s  i n  this case? 

A Ng, cther t h a n  i t  j u s t  describes a n d  d e p i c t s  

a n o t h e r :  t y p e  of moving u n i t  t h a t  M u .  B e n n e % t  o p e r a t e d ,  

Q t i o w  d r ~  you k n c . ~  h e  o p e r a t e d  It? 

A I was t o l d  t h a t ,  by Mr. Kcnney and  MI. Thomas .  

cl ME. who? 

A T h o m a s .  

( W h e r e u p o n ,  Plaintiff's Exhibit 5 was marked) 

Q P l e a s e  identify what's b e e n  marked as Exhibit 5 

to your  deposition? I 

A T h e  e n v e l o p e  of Exhibit 5 consists O K  one 

p h o t l o q r a p h  t a k e n  a t  t h e  accident s i t e  and 3 0  p h o t o g r a p h s  
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I 
t a k e n  of the subject t r a c t o r  and r o t a r y  cutter, a n d  a 

b r i e f  p h o t o g r a p h  identiEication f o r  those photographz. 

(2 A r c  t h o s e  photographs numbered? 

A These p k o t o g r a p h 3  a r e  numbered--- 

'2 What r,umhers d o  they bear?  

!"\ The p h o t o c j r a p h s  t a k e n  o f  t h e  s u b j e c t  t r a c t o r  

and rcirsry cuttcz a r e  numbered 1 through 3 0 ,  a n G  tne 

pho toqxaph  o f  t h e  ~ a t c c i c ~ e r i t  s c e n e  is numbered 191. 

I! How is it t h a t  y o u  s t a r t e d  with 2C0, t h e n ,  g-~r1 

t h i s  Exhibit 4 ?  ,?re y o u  starting v l t h  a w h o l e  2 1 f f c r c n t  

s e r i e s  to k e e p  t h e m  separate? 

a Y ES ,  s i r .  

Q B u t  ther i i .  are all the g h u t o g r a p h s  y o u ' v e  t a k e n ?  

A Yes, s i r .  

MR. TOMLINSON: O k a y .  00 we have a n  a q r e e n i e n t  

that Exhibit 5 w i l l  consist of Xerox copies o f  t h e  

I 
I 

p h o t o g r a p h s  w i t h  t h e  numbers either w r i t t e n  on  t h c  

back o f  the pa3e o r  on t h e  fzce of the p h o t o g r a p h ,  

a l o n g  with t h e  f o u r  gages of typewritten material 

t h a t  d e s c r i b ?  t h e  p h o t o g r a p h s ?  

HR. KENNEY: Agreed. 

U k l L T x I  CON: 

Q Are a n y  of t h e s e  photographs of particular 

significance t o  your findings in t h i s  case? 

A Well, that's a d i f f i c u l t  question to . a n s ~ i e r .  I 
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d o n ' t  k n o w  a l l  the q u c s t i o r l s  t h a t  I would be a s k e d .  They 

g e n e r a l l y  degict t h e  f e a t u r e s  or' t h e  subject tractor arid 

I 
i 
I 

of t k , e  rotary cutter. 

I I 
And t h e y  show t h e  p o s i t i o n  or' the r o t a r y  c u t t e r  

I in the dcvn position arid i n  t h e  u p  p o s i t i o n .  They  a l s o  s h o v  

t h e  measurements a t  v a r i o u s  points a r o u n d  the perighery of t h e '  

r o t a r y  c u t t e r  w h i l e  i t  is i n  t h e  r a i s e 2  p o s i t i o n .  
1 
I 
I 

A I am n o t  aware at t h i s  moment  g f  any  n o d i f i c a t i o n s  I , 
i 

t h a t  h a v e  been made that I c o u l d  .;ay . -- -  a cause o f  +,-his I 

sccident. I 

I 

I 

: cz How abou t - - -  
I 

I 

I MR. KENNE'I': L e t  me be s u r e  t h a t  **re u n d e r s t 3 n d .  

You say  modification. He's a l r e a d y  'coltl you a b o u t  

t h e  r e v e r s i n g  o f  t h e  hookup t h a t  w o u l d  c h a n g e  t h e  

h e i g h t  o f  t h e  m o w e r .  

i 
i 

I 
I And I t h i n k  h e ' s  assuming modification means some 

o t h e r  change.  B u t  I don't want  t h e r e  t o  bc a n y  c c ; n f u 3 1 o r i . ~  

E KEi_ TCMr*IH S O N  : 

c! Does  that affect your answer? 

A I would c o n s i d e r  m o d i f i c a t i o n  and  a l t e r a t i o n  o f  

either product to be something t h a t  was physically d o n e  
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r_! O k a y -  No m o d i f i c ; t i o n s  o r  dIterations t h a t  

you  . -or is idex t o  be s i g n i 5 i c a n t  c r  c ~ n t r i b u t i n g  f a c t o r s  

that. c a u s e d  the a c c i d e n t ;  is tha t -  c o r r e c t ?  

_-  a I ' m  n o t  awdre u f  a n y .  

'2 H o w  a b o u t  a n y  improper tr,aiiit:cnance tha t  may have  

Seen  .A s o n t r  i b t i t i n q  f 3 c t o z  to c a u s e  t h i s  ; i c c i ~ . i c n t ,  i n  

yucr  opinion ai: c h i s  time? 

Q Do you h a v e  ;1 p h o t o q r a p h  t h a t  d e m c a s t r a t e s  w h a t  

you c o n s i d e r  t o  he t h e  i m p r o p e r  a t t a c h m e n t ?  

< W h e r e u p o n ,  d b r i e f  r e c e s s  '*la3 t a k e n .  ) 

MR, TOMLINSOM: 

Q W h i c h p h o t o y r a pi1 ? 

A I believe P h o t o g r a p h  17 illustrated the p o i n t .  

c! And p l e a s e  e x p l a i n  t o  me how it'3 improperly 

a t t a c h e d .  

A T h e  t h r e e - p o i n t  h i t c h  l o w e r  l i n k s  a r e  a t t a c h e d  
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i n  the lower h o l e  on the r o t a r y  cutter, whcrcas I believe 

t h e y  s h g u l d  bi\ a t t a c h e d  in t h e  u p p e r  hole, a n d  i n  f a c t ,  

b o t h  tlhc i o w c r  l i n k  and  the stabilizer s h o u l d  be a t t a c h e d  

a t  t h e  s a n e  p o i n t :  o f  the upper  h o l e  of the rotary c u t t e r .  

Iz Is +he stabilizer the u p p e r  bar i n  Photograph 17? 

Y h y  d o n ' t  Y G I i  l a b e l  t h e  stabilize1 w i t h  a n  " S Q ?  

A A i i  r i g h t .  (Witness complies.) 

NLINSON: We need t o  take a n o t h e r  b reak . .  

i W h e r e u p o n ,  a b r i e f  recess was t a k e n ,  ) 

BY 3P., T9PjLII":'OON : 

'2 C k a y .  You've identified P h o t o g r a p h  i7 35 t h e  

one  t h a t  has the stabilizer hooked c o r r e c t l y  and the lower  

left arm h o o k e d  incorEectly; is t h a t  r i g h t ?  And y o u  p u t  

an r t  m 1 1  
3 on  t k i < 2  s~abiiizer? 

A Yes. 

Q D i c ?  you  p u t  a n  'A" o n  the arm, o r  " L A "  f o r  t h e  

lift arm? 

A ( W i t n e s s  complies.) 

Q Have you read t h e  deposition of  the i !css ton- -  

t h e  yentleman t h a t  r e p r e s e n t e d  t h e  Hesston Corporation 

by deposition t h e  o t h e r  day? 

A No, s i r .  

rl Tell me w h a t  you've done  to investigate t h i s  matter. 

A I h a v e  examined t h e  subject t r a c t o r  a n d  r o t a r y  

c u t t e r  and t e s t e d  same. I have read t h e  depositions. I 
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h a v e  read s t a t e m e n t s ;  examined v i d e o  t a p e  f r o m  a p p a r e n t l y  

Mr. Hall, a n d  photographs t a k e n  by Siebert and 

Bramsic. 

x I ' v e  3 1 ~ ~  re,3d m a t e r i a l s  t h a t  apparently Mr. i I 
! 

Eennett used i n  s a f e t y  ccrrlfication GrGgrarn.  And I 

h a v e  r e a d  ths_ police r e p o r t ,  30ne o u t  a n d  l o o k e d  a t  the 

1 4  

15 

16 

17 

18 

M R .  KENNEY: > i d  y ~ t i  l o o k  at the Terrain K i n g  

s e  t c p ?  

THE WITMESS: i h a ~ e - - \ ~ ~ l l ,  I ' v e  l o o k e d  at 

a n o t h e r  (2klafioma C i t y  r o t a r y  c u t t e r  u r t i t .  

BX TOMCLNSGN:  

1 3  

20  

21 

2 2  

23 

2 4  

2 5  1 

Q Is t h a t  the one  d e p i c t e d  i n  Exhlbit 4? 

A Yes. 

Q T h e s e  p h o t o g r a p h s  here came f r o m  M r .  Bramsic? i 

I I 

A . Yes, n i r .  

Q These came from M x .  Sieberc? 

A That's my understanding. 

Q You g o t  t h e  p e r s o n n e l  f i l e  o f  Mr. B e n n e t t ?  
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A Yes, 

Ci Please tell m e  o f  w h a t  significance a n y  o f  t h e  

material i n  t h i s  file is to Y G U K  investigation OL 

conclusions in this  mat te r?  

A This f i l e  contains statements made by people 

t h a t  %ere  at the s i t e  of t h e  a c c i d e n t ,  wh ich - - -mos t  of which 

h a v e  A O W  been Cieposed,  

Arid it also contained reprimands that were given 

to H Y .  B e n n e t t  6uring the? c o u r s e  o f  h i s  employment by t h e  

City of O k l a h o r n a  City, s o n e  o f  w h i c h  i n d i c a t e d  t h a t  he  

d i d  not p r o p e r i y  p e r f o r m  t h e  p r e v e n k a t i v e  maintenance 

n LIaecks h on, his cqQipment. 

I f  t h ?  question r ~ f  low hydraulic fluid were t o  

arise, t h e n  t h e s e  reprimands may become of more importance. 

Q Well, t h e y  wouldn't d e t e r m i n e  whether or n o t  

t h e  h y d r a u l i c  f l u i d  was l o w ,  would t h e y ?  

A No. T h e y  wou ld i i ' t  determine i f  it was low, but 

i f  it was low and he was o u t  u s i n g  the equipment, and 

he knew t h a t  i t  was low, t h e n  t h a t  would  i n d i c a t e  t h a t  

he was negligent i n  his duties t o  p e r f o r m  m a i n t e n a n c e  

on his equipment and to d o  t h e  preventative checks on 

the e q u i p m e n t .  

Q B u t  any p r i o r  reports of what h e  d i d  o r  didn't 

30 would n o t  determine whether or n o t  it was l o w  o r  

whether  ox n o t  h e  i g n o r e d  i t  b e i n g  low, would t h e y ?  
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A The]( w c v l d  :lair s p c c i f  i c a l l y  de t e rmi r i e  t h e  

occasion of t h e  accident-, but t h e y  w o u l 3  indicate a 

t e n d e n c y  on  his p a r t  tc. do t h a t  sort o f  t h i n g .  

Q Do y o u  h a v e  a n y  training i n  p s y c h o l o g y ?  

A N ~ J ,  s i r .  

(2 Are y o u  t ? ~ l , , ' : i n q  ~ ( ~ * i i r s e i f  o u t  to t h i s  j u r y  to 

be a n  e x p e r t  i n  human  behavior when i t  ('lornezi +:o cornpar in7  

p a s t  and f u t u r e  p e r f o r x a n c c ?  

n r- O n l y  v h a t  I '%/e iearricf? thr i juc jh  ',Ivin-; z n  J V  V P ~ Y Z .  

c! so y G L 1  w c s u i d  Lie R O  !ilC)SE? c o r u p c t n n t  to det..rnLili? 

t r h e t h e r  O X  n o t  h i s .  pa:? b c h a * J l o r  wa3:j re2ca ted  rtt;;iri a n y  

other 5 0 - y e a u - o l d ;  is c h a t  c o r r e c t ?  

A Y e s .  

(1 Ln f a c t ,  d e 2 e n d i n y  on y o u r  i i f e s t - y l e ,  y o u  m i g h t  

not be any more cGmpeter i t  t h a n  somebody 2 5 ,  i f  they h a d  

had more t .xp?rierice than yca In human behavior, w o u l d  

you? 

A T h a t ' s  c e r t a i n l y  p o s s i b l e .  

Q 13 t h e r e  anything e l s e  In t h a t  p e z s o n n e l  record 

that is of s i g n i f i c a n c e  to your: Zindinqs i n  this case? 

A No, 1 d o n ' t  believe 30. 

Q T h e  statements o f  t h e  w i t n e s s e s  y o ~ ' r e  t a l k i r i y  

a b o u t  are t he  o n e s  d a t e d  J u l y  l l t h ,  1 9 0 4  and t h e  subject 

is f f D o c u m e n t a t i o n ,  A c c i d e n t  u f  J e r r y  L. B e n n e t t " ?  

A Yes, s i r .  
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Q Looks  like six s t a t e m e n t s .  

.A 3 I d o n ' t  r e c a l l  c o u n t i n g  them. I f  you s a y  that's 

tiow %arty t l icre  are--- 

B Well, you've g o t  m a r k e d  here K e n n e t h  W i n s t o n ,  

;on Kassey,  Martin Lchrnan, L- E- H- M- A- N, D a v i d  P a u l .  

!?cilfee, J a n e t  C o u c h  and L i n d a  Kay M i l n e r .  

n 'Jh-hlJh, y e s .  

<a Okay. Y ~ C I ' V C  g o t  a r e p r i m a n d  dated A p r i l  2 4 ,  

- l5rJG; s n o t z h z r  one d a t e  March 13+-h,  1983; a n o t h e r  o n e  d a t e d  

1G:taLsr ilth, 1983; z n o t h e r  o n e  d a t e d  April 1 3 t h ,  ' 8 2 ,  and 

one d s t 1 : ~ ~ 4  A p r i l  2 0 t h ,  1982 ;  r i g h t ?  

A I b e l i e v e  that's cor rec t .  

a And t h o s e  iire the only items which you have 

far:,ncl to b e  significant in t h i s  personnel file? 

k Y e s .  

cz And y o u ' v e  already e x p l a i n e d  t h e i r  significance 

on t h e  z c c o r d  i n  r e s p o n s e  t o  my questions? 

A Yes, s i r .  

8 Okay. N e x t  is a n  incident r e p o r t .  What 

s i g n i f i c a n c e  d o  you f i n d  this? 

A The only significance w o u l d  be a reporting of 

7 

4 

5 

3 

-7 
/ 

13 

17 

1 3  

21 

I 

2 2  

2 4 

2 5  

a n  i n v e s t i g a t i o n  % h a t  was done a f t e r  o r  s o o n  a f t e r  the 

acc iden t  . 
Q Anything particularly significant a b o u t  t h e  

c o n t e n t s  of that? 
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3- M G .  I t h i n k  I ' % / e  a l r e a d y  incorporated t s v e r y t h i n q  

i n  here  i n  wha t  1 ' \ / e  a l r e a d y  t o l d  y g u .  

a Okay. Gi-ve 11s the date o f  t h a t  and t h e  a u t h o r ,  

t h e  institctian t h a t  a u t h o r e d  i t .  

A T h e  siqnificance c j f  t h i s  ~perator's :ncinud?, v h i c h  

according to ny i n f o r m a t i c n  IS t he  u p e r a t c i r ' s  m a n u a l  that. 

would nave been s t i p p l i e d  w i t h  E h e  subject t r a c t o r ,  Is 

t h a t  i t  p r e s e n t s  za f -e ty  precautions w i t h  indications t h a t  

i f  t h o s e  p r e c a u t i o n s  3 I e  n o t  foliowed, that an accident 

c o u l d  occur. 

And t h o s e  s a f e t y  precautions were y u c k  t h a t  had 

they been followed, this accident w o u l d  n o t  have occurred. 

And i t  3150 p r e s e n t s  i n f o r m a t i o n  concerning t h e  f u n c t i o n  

a n d  operation of \/ar:ious fc .ntures  on t h e  s u b j e c t  tractor, 

including t h e  t h r e e - p o i n t  h y d r a u l i c  hitch. 

Q Show m e  t h o s e  instructions which i f  followed t h i s  

accident would not have o c c u r r e d .  

A iiad h e  n o t  left the equipment in t h e  r a i s e d  
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p o s i t  i c n ,  t h i s  a c c i d e n t  would n o t  have occur red  ~ 

9 Y o u p z c  referring to page 4 ,  Item 13? 

R Yes, s i r .  

Q O k a y .  What else? 
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21 
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A I'm s o r r y .  i d o n ' t  u n d e r s t a n d  that q u e s t i o n .  i 

!! O k a y .  Page 24, you've highlighted a p o r t i o n  in 

yellow. O f  what significance i3 that? 
i 
! 
I A The p o r t i o n  highlighted dea l s  with the position 

control l eve r  and the f u n c t i o n  p e r f o r m e d  by the p o s i t i o n  

c o n t r o l  of t h e  t h r c 5 c - p o i n t  hitch. 

Q Page 2 6  and  27, y o u ' v e  highlighted c e r t a i n  

p o r t i o n s .  O f  wha t  significance are t h e y ?  

I 
I 

A Again, t h e y  simply identify components  of the 

three-point hitch and discusses  their operation to some I 

h !  
r- , bd What o t h e r  i n s t r u c t i o n s  are t h e r e  in t h e  F o r d  

13 

14 

I a No, I don't heiieve s o .  

'1 P a r d o n ?  
! 

A I don't b e l i e v e  s o .  
I 

2 5  1 e x t e n t .  
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3 8  j 
I 

I 
I 

12 How d o e s  one know w h e t h e r  you need a s t a b i l i z e r  

I wh2n using a r o t a r y  mower or n o t ?  

A I w o u l d  say that- i f  t h e  rotary m o w e r  5wun3 k r C k r n  I 
side-to-side t h a t  you would need the stabilizer, 

(2 D o c s  the use o r  n o n - u s e  o f  tho stabilizer have 

anything to d o  w i t h  this a c c i d c n t ?  

A 3 0 ,  s i r o  

'j Page 5 0 ,  y o u ' v e  highlighted c e r t a i n  9 o r t i o n s  ar,d 

p a g e  5 3 ,  W h a t  significance are t h e y ?  
I 
I -kl T h o s e  portions d e a l  w i t h  the hydraulic l i f t  

s y s t e m  and the portions h i q h l i g n t e d  d e a l  w i t h  checking 

t h e  o i l  level and c h a n g i n g  t h e  oii. 

g And how is that :  significant to your  f inding: ;  

in t h i s  case? I 

h A t  the p r e s e n t  t ime  w i t h  t h e  information f n o x  

h a v e ,  I 2 0  n o t  b e l i e v e  t h a t  i t  i s  significanc. 

12 Next I ' m  going t o  hand ycju a d o c u m e n t  t h a t  h a s  

b e e n  m a r k e d  TPC T r a i n i n g  Systems. And back on page  70, it's 

got a p o r t i o n  t h a t  deals w i t h  blocking moving p d r t s .  

Would YOU please explain the s i g i l i f i c a n c e  of this t o  

y o u r  findings? 

A It's m y  understanding t h a t  t h i s  document  was a 

portion of t h e  materials t h a t  had  been  supplied t o  Mr. 

E e n n e t t .  And I b e l i e v e  it was d u r i n g  h i s  s a € e t y  

1 certification program.  
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t h e  blocking of  m o v i n g  pa r t s ,  which i n d i c a t e s  t h a t  you I 

s h o u l d  n e v e r  c r a w i  1indcr  a rsuspenrlled laad u n l e s s  i t  is 

firmly a n 6  securely braced  and b l o c k e d ,  w h i c h  u~uld--well, I i 

f l ? r t h e r  it. indicates t h a t  i f  t h e  machine y c u ' r e  workinq o n  

d s e s  n o t  have a s u p ? o r t ,  nake  2 cemporar:/ Israce Ezc~ili a 

4 

5 
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20 

2 2  
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25  

I b e l i e v e  k h a t ' s  c o r r e c t .  
I 

c! T h i s  inaterial  t h a t  we ' r e  d e a l i n g  w i t h  h e r e  is n o t  

a plant--piece o f  p l a n t  equipmen%, is it? I 
1 

A No, it. is not. B u t  t h e  t r a i n i n g  o z  t c a c h i n q  

w o u l d  be t h e  same. 

a Where d i d  you g e t  th is?  

A I was provided tha t  by M x .  Ken f i c y .  

(Whereupcn,  P l a i n t i f f  '3 E x h i b i t  6 was marked. 1 

1 M R ,  TOMLIWSON : 

Q Can y o u  identify w h a t  we have now marked as 

Plaintiff's E x h i b i t  5 t o  you r  deposition? 
I 

1 
I A What  you h a v e  marked a s  Exhibit 6 is a p o r t i o n  
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of the materials that I v a s  supplied by M r ,  K e n n e y  a n d  

was informed that t h i s  was a p o r t i o n  o f  t h e  ma te r i a l s  

u s e d  by M r ,  Benne t : t  i n  h i s  safety certif Fcation p rog ram.  

12 And specifically, it's Lesson 5 f r o m  t h a t .  I k f s  

the e n t i r e  l e s s o n  t h a t  you'd highlighted t h a t  o n e  page o u t  

o f ,  i s n ' t  it? 

&I I have  hiqhlighted o n e  paqe o u t  cjf t h i s  e n t i r c  

q r o u 9  * 

(2 And w h a t  I*,/? c h o s e n  to mark as Exhibit - - I  

A I t  appears k o  be a page out of t h e  : ; p c c i f i c  

portion entitled " P l a n t  S a f e t y .  f f  

Q Which is L e s s o n  5? 

A Yes, s i r .  

c Machinery Z a f e g u a r d s ?  

A Yes, 5ir. 

G And it's the e n t i r e  L e s s o n  5 i s n ' t  it? 

x I don't u n d e r s t a n d- - - o h ,  what you have q i v u n  is 

L e s s o n  5 .  

Q Yes. 

A I assume it will be i f  you  c l i p  it t o g ;  a l L f - l e K .  

Q Well, even t h o u g h  i t ' s  r io t  clipped t o q c t i l e r  Eight 

low, i t  constitutes a l l  of Lesson 5 .  I t ' s  a l l  cf t h e  

l a t e r i a l  between Lesson 4 and  6, isn't it? 

x I don't know. Yes, I would ag ree  with that. 

MR. TOMLINSON: I don't have any o t h e r  questiGns. 
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W H .  KENNEY: I h a v e  n o  questions. 

NR. REIIEAU:  I h a v e  n o  : q u r . - c i o n s .  

THE WITNESS: I w o u l d  l i k e  to r e a d  arid s i g n .  
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Franklin J. Agpl  

STATE OF DKLAXOMA 1 
1 

C O U N T Y  OF OKLAHOHA ) 

Subscribed a n d  s w o r n  t o  b e f o r e  me 

day o f  
1 

Nota ry  2ublic 

M y  C o i n m i s s i o n  Expires: 
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I ,  C a r c ?  Marie  McCiure, C e r t i f i e d  Shorthand R e p o r t e r  

and N o t a r y  P u b l i c  within a n d  Tor the S t a t e  of Oklahoma,  d o  

hereby r e r t i  f y  t k m t  c h e  above-named F X A N K L Z P I  J. APPi 

w a s  by me first d u i y  Sworn  to testify t l162  t r u t h ,  

: r r ansc r ibed ,  and t h e  same was t s k e n  o n  t h e  2 2 t h  d s - ~  of 

N a r c h ,  at 8 0 0  - 13nz Leadership Square ,  at 3:OO p.n., I n  t h e  

C i t y  of Ok1ai;orna City, C o u n t y  of G k l a h o m a ,  Ztate of  Gklahoma 

i n  p c r s u a n c e  r3f and u n d e r  t h e  s t i p u l a t i o n s  hereinbefor? s e t  

o u t  <Jnd that I am n Q t  an a t t o r n e y  for t h e  p a r t i e s  o r  a r c i a t i v ~  

o f  e i t h e r  o f  s a i d  partles, or otherwise interested i n  t h e  

e v e n t  o f  s a i d  action. 

I n  Witness Whereof,  I have  h e r e u n t o  s e t  m y  h a n d  

a n d  s e a l ,  t h i s  I d a y  o f  : # 1 9 8 8 .  < 

CZCrol Marie M c C l u r e ,  C e r t i f 1 c . d  \ 

S h o r t h a n d  R e p o r t e r  a n d  Not3r;i 
Public for t h e  3 t a t e  of  O k l a h o x d  

qy Commission Expires: 

-lay 17, 1 9 8 0 .  
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Witness has opinion t h a t  accident was caused by vic t im's  negligence in 
gett ing under a ro ta ry  mower on a three point hitch when he had  been 
instructed not t o  do so unless the mower was blocked u p .  
He has opinion t h a t  mower d r i f t ed  down slowly, n o t  suddenly. 

He has opinion t h a t  victim was under mower t o  remove a tangled cable or 
t o  take a nap. 
Witness i s  concerned t h a t  victim did n o t  r ea l i ze  the mower was d r i f t i n g  
down over a r e l a t i v e l y  long period of time. 
consider sleeping as  a possible reason. 
He doesn' t  believe the victim could have been a rotary mower operator 
for  a number of years and n o t  have been aware t h a t  the three-point  hitch 
would d r i f t  down. 
Witness found t h a t  the l i f t  would  d r o p  suddenly only i f  the lever  was 
act ivated.  
Based on measurements taken by witness on 3/14/88, the mower's r i g h t  
runner was 10" from ground  in f ront  a n d  13.5 ' '  from ground  a t  the r e a r .  
Witness agrees t h a t  i f  mower dropped 1'' every 1 . 5  minutes then mower would 
have been on v i c t i m ' s  chest in l e s s  t h a n  1 .5  minutes, i e  assuming a 9" 
chest a n d  a clearance of 10".  
Witness noted t h a t  the  ro tary  mower was n o t  attached t o  the 3-point hitch 
as shown i n  the decal on the rotary mower. 

If attached as  shown on the decal the rotary mower w o u l d  n o t  r a i s e  u p  
as h i g h  and i t  m i g h t  not be possible f o r  someone t o  crawl under i t .  

Witness r e c a l l s  testimony t h a t  victim commented a t  l u n c h  t h a t  h is  
hydraulic o i l  was low b u t  he was going t o  continue t o  operate the  t r a c t o r .  

He observes t h a t  the 3-point hitch lower l inks are  in the lower hole o f  
the rotary mower whereas he believes t h a t  they s h o u l d  be attached in the 
uppper hole and, in f a c t ,  b o t h  the lower l ink and s t a b i l i z e r  should be 
attached a t  the  same point o f  the upper hole of the ro tary  mower. 

There were 6 reprimands in  the v ic t im's  personnel f i l e  regarding improperly 
performed preventive maintenance. 

Thus witness appears t o  



INDEX TO DEPOSITION OF 

FRANK APPL 

TAKEN MARCH 28, 1988 

RE: Our File No. 5211-001 

PAGE LINE 

PERSONAL INFORPlATION 

b 5  10 Name: Franklin J. Appl 

5 

6 

ACCIDENT 

20-24 Opinion of cause: Negligence of Bennett in 
getting under rotary mower suspended on a 
hydraulic three-point hitch on tractor which 
was not blocked. 

2 - 3  Further opinion of cause: Rotary cutter 
drifter down - No sudden drop. 

10 23 Bennett negligence: Got under rotary mower held in raised position by three-point hitch 
while tractor was not running. 

8 

6 

7 - 8  

2-12 

7 5- 9  

7 21-25 

Bennett's knowledge: Not possible for Bennett 
to have been unaware of the way the rotary 
cutter drifts down. 

Description: Bennett got under mower to 
remove tangled cable or take nap. Cutter 
drifted down over long period of time or 
someone activated lift control to lower cutter. 

Reason for being under mower: Probably to 
disengage cable. Length of time causes 
concern. 

Reason for concern: Not possible for Bennett 
to be rotary cutter operator for number of 
years and not know three-point hitch drifts 
down. 

W 
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8 21-22 

11 

21 

21 

22 

23 

24 

3 6  

7-8 

22-23 

11-20 

8-12 

13-14 

1-10 

11-13 

10-12 

12-22 

Explanation for Bennett not moving: When 
Bennett began to feel pressure of mower he was 
highly inattentive or asleep and did not 
respond by moving. 

Mower movement: Based on depositions that 
state nobody was nearby, mower drifted down. 
Lift control probably was not activated. 

Sudden drop of cutter: Mower lever activation 
is the only way that cutter could drop down 
suddenly. 

Mower caught Bennett: On the right side with 
head closer to tractor than to rear of mower. 
Head, right shoulder, right arm and possibly 
right leg were under right side runner of 
rotary cutter. 

PRODUCT WARNINGS AND INSTRUCTIOMS 

Tractor caution label: "Know All Operating 
Procedures and Safety Precautions in the 
Operator's Manual Before Operating Machine" 

Significance of label: Positioned in front of 
machine operator and refers to operator's 
manual with precautions such as "Do Not Leave 
Equipment in the Raised Position". 

Manual Explanation of Precautions: States 
that the precautions are suggested to help 
prevent accidents but does not explain that 
cutter will descend and catch the person 
beneath i t .  

Manual suggestions for method of similar 
maintenance: None. 

Ford warning: Not necessary for Ford to warn 
or instruct maintenance procedures in the 
tractor operator manual. 

Significance of Operator's Manual: Presents 
safety precautions that would prevent 
accidents, if followed. Also presents 
information on functions and operations of 
various features of the tractor. 
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PAGE LINE 

3 8  22-25 Significance of TPE Training System: Supplied 
39 1 - 8  to Bennett during safety certification program. Indicates that you should never get 

beneath a suspended load unless it is firmly 
and securely braced and blocked. 

PRODUCTS 

2 5  

25 

3 0  

25 

3 8  

3 8  

31 
32 

5-9 

10-14 

6 

10-12 

5-7 

15-16 

24-25 
1-10 

Tractor Decal: Under right hood, indicates 
that the rear axle lubricant level should be 
checked every 50 hours and changed every 
1200 hours. 

Significance: Bennett told Morgan during 
lunch break on the DOA that hydraulic oil was 
low, but was continuing to operate tractor. 

tractor/cutter Significant 
modification: Not aware of any modification 
that could have caused accident. 

impact of 

improper Significant impact 
maintenance: Attachment of rotary cutter to 
three-point hitch. 

of 

o f  non-use or use of Significance 
stabilizer: None. 

Significance of checking and changing oil: None. 

Investigative Procedures by Appl: Examining and 
testing of rotary cutter and tractor, read - 
depositions, statements, materia Is that Bennett used in safety certification program, 
police report and operator's manual on tractor 
and cutter; exam videotape from Mr. Hall and 
photos taken by Siebert & Bramsic; and visited 
accident site. 

o s a 3 v  



IN THE UNITED STATES DISTRICT COURT FOR THE 

c-- 
-7 

EASTERN DISTRICT OF OKLAHOMA 

17 

TED XLEMENTOVICH, 

1 1 APPEARANCES: 

Plaintiff, 

vs 

18 

i 

\./ 
1 
1 
) 
) 
1 CASE NO. 88-576-C 

MESSRS. JOHN BAUM and TODD RALSTIN, Attorneys at L a w ,  I 
I 
I of the firm BAUM, RALSTIN & SHORES, 4808 Classen Boulevard, 

1 
) 
) 

ALLIED PRODUCTS CORPORATION, 
d/b/a BUSH HOG, 

2 3  

2 4  

2 5  

8 Defendant. 
I 

I 

REPORTED BY: 

Y STEVE MEADOR, C.S.R. 

STEVE MEADOR & ASSOCIATES, INC.  
CERTIFIED S H O R T H A N D  R E P O R T E R S  

(405) 232-4 I 14 

318 N W 13TH, OKLAHOMA CITY, OKLA. 73103 

* * * * *  

DEPOSITION OF FRANKLIN J. APPL 

TAKEN ON BEHALF OF THE PLAINTIFF 

ON MAY 9, 1989 

IN OKLAHOMA CITY, OKLAHOMA ' I  

i 
14 ' /  

1 

I 

, 
15 1 * * * * *  

I 
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20 

21 

22 
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2 4  

2 5  

PLAINTIFF'S EXHIBIT NUMBER 1 . . 

PLAINTIFF'S EXHIBIT NUMBER 2 . 
D . . . . .  

e . . . . .  

PLAINTIFF'S EXHIBIT NUMBER 20, D r .  Nelson. . 

DOCUMENTS TO BE P R O D U C E D  

M r .  Baum requests a copy 
Df D r .  Appl's video tape . a a . . . . . 

Yr. Baum requests t o  be 
2 r o v i d e d  a copy of  Dr. Appl's 
r i d e o  t a p e  and a l l  photographs . . . . . . 

Page 

4 

26 

2 3  

27 

3 1  

STEVE MEADOR & ASSOCIATES, INC. 

CERTIFIED SHORTHAND REPORTERS 

(405) 232-4 1 14 

3 1 8  N.W. 13TH, OKLAHOMA CITY, OKLA. 73103 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4  

25  

2 

Deposition of witness taken to be used in an action 

pending in the United States District Court for the Eastern 

District of the State of Oklahoma, wherein TED KLEMENTOVICH is 

Plaintiff, and ALLIED PRODUCTS CORPORATIONf d/b/a BUSH HOG, is 

Defendant, s a i d  cause being Case No. 88-576-C in said Court, 

pursuant to the stipulations hereinafter set out. 

- - - - -  

STIPULATIONS 

It is hereby stipulated and agreed by and between the 

parties hereto, through their respective attorneys, that the 

deposition of FRAPJKLIN J. APPL may be taken on behalf of the 

Plaintiff, on this, the 9th day of May, 1983, by Steve Meador, 

Certified Shorthand Reporter within and f o r  the State of 

Oklahoma, taken pursuant to Agreement. 

It is further stipulated and agreed by and between 

the parties hereto, through their respective attorneys, that 

all objections, except as to the form of the question and the 

responsiveness of the answer, are reserved until the time of 

trial, at which time they may be made with the same force and 

effect as if made at the time of  the taking of the deposition. 

S T E V E  MEADOR & ASSOCIATES, INC. 
C E R T I F I E D  S H O R T H A N D  R E P O R T E R S  

(405) 232-4 I 14 

3 I8 N.W. 13TH. OKLAHOMA CITY, O K L A  73103 



1 i  

I 

3 2 1  
4 

5 

6 

i 

9 1  

8 l  
1 

3 

And thereupon, the said Plaintiff produced the 
I 

following witness, to-wit: 

FRANKLIN J. APPL 

having been first duly sworn, was examined and testified on 

his oath, as follows: 

DIRECT EXAMINATION 

1 
BY M R .  BAUM: 

Please state your name for the record? Q 

A Franklin J. Appl. 

I 
! 

11 
I 

14 / /  Q And what is your business address? 
'I 

Q And what is your address, Dr. Appl? 

A 1412 Sycamore, Norman, Oklahoma 

15 ' 

1 

12 

A 3503 Charleston Road, Norman, Oklahoma. 

Q And what is your occupation? 

I 

1 Q Is that your residence? 

A Yes. 
I 

1 
I 

18 1 I 
I 
I 

19 j 

i 
I 

2o 1 

Engineering Company. 

Q 

A Since the first of 1978, 

And how long have you had Appl Engineering Company? 
I 1 

2 3  

2 4  

A Yes, I have it. 

Q I have taken your deposition several times, several 

25 times before so I don't really want to go into all of your 

S T E V E  M E A D O R  & A S S O C I A T E S ,  INC. 
CERTIFIED SHORTHAND REPORTERS 

(405) 232-4 1 14 

3 I8 N W I 3 T H .  OKLAHOMA CITY, OKLA 73 103 
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I 
3 i  

5 

6 

7 

8 

9 

10 

credentials, Dr. Appl. 

hasn’t changed much in the last three or four years has it, I 

mean you haven’t diversified much into anything else have you 

other than what you’ve been doing in the past? 

Your business as Appl Engineering 

I 
A It’s about the same as it has been. 

Q All right. 

MR. BAUM: Let’s mark this exhibit as Plaintiff’s 1. 

(By Mr. Appl) Dr. Appl, you haven’t taught have you Q 

at the university since what, ‘ 7 8 ?  

A ’81. 
I 
1 
i Q ’81? Is that when you officially quit all p u r  

teaching duties? I I 

! 
13 

14 

15 

16 

A No. I officially resigned my full-time posiEion in 

1978 but I‘ve been -- continued to teach one course a year 

until 1981. 

And what course was that? Q 

A Design Synthesis. 

18 

19 

20 

21 

22 

2 3  

24 

25  

Q So presently since ‘81 you‘re not teaching at any 

university or college? 

A That‘s correct. 

Q And you‘re devoting all your time to Appl 

Engineering? 

A Yes. 

Q And the majority of your clients with Appl 

Engineering are attorneys, are they not? 

STEVE MEADOR & ASSOCIATES,  I N C .  
CERTIFIED S H O R T H A N D  REPORTERS 

(405) 232-4 1 14 

3 18 N W. 13TH. OKLAHOMA CITY, OKLA. 73 IO3 
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1. 

1. 

1 L  

1: 

16 

17 

18 

19 

20 

21 

22 

2 3  

2 4  

2 5  

walker. 

A Yes. 

Q And of the majority of them would it be 

about 95 percent are defendants or are you repre 

5 

fair to say 

enting -- 
consulting for an attorney who's been retained by a company 

who's being sued? 

A No. 

Q 

A 

What percentage would you say? 

I would estimate about 80 percent defendants, 

percent plaintiffs. 

Q All right. Can you tell me some plaintiff ca 

you're working on right now? 

A Newell versus Testers. 

Q Neal? 

A Newell 

Newell. What kind of case is that? Q 

and 20 

E?S 

A It involves a hydrostatic test tube for o i l  well 

cubing 

Q All right. Who's the plaintiff's lawyer in that? 

A David Edmonds. 

Q All right. What other plaintiff cases? 

A McBride versus Smith and Davis. 

What kind of a case is that? Q 

A That involves a walker, like an old person type 

Q What, what's allegedly wrong with the walker? 

STEVE MEADOR & ASSOCIATES, INC. 

C E R T I F I E D  S H O R T H A N D  R E P O R T E R S  

(405) 232-4 1 I4 

318 N W. 1 3 T H .  OKLAHOMA CITY. OKLA 73103 



1 

Q 

A Oh, no. 

Q Who‘s the plaintiff’s attorney? 

A David Edmonds. 

0 All right. What other cases? 

Have you given your deposition yet? 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

6 

A 

Q 

It has a defective latching system. 

All right. What other plaintiff cases you working 

on? 

A Parker versus UNISYS. 

Q And what is the alleged defects in that case? 

A Well, I haven’t gotten deeply into it but it probably 

will involve guarding or equipment location. 

Q What kind of equipment is it? 

A It’s a swather. 

Q Farm implement swather? 

11 1 1  A Yes. 

I Q What, somebody get hurt using it? 12 !I I 

13 

14 

A Yes. 

Q It was from lack of guards? 

15 i! A Well, like I say, I haven’t gotten -- 
1 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Approximately? 

A -- deeply into it but that may be a part of the case. i 

A I have another one that somebody versus General 

Motors that I can’t remember the plaintiff’s name. 

Q And it‘s my case, Anderson versus General Motors? 

S T E V E  MEADOR & A S S O C I A T E S ,  I N C .  
CERTIFIED SHORTHAND REPORTERS 

(405) 232-41 14 

318 N W 13TH. OKLAHOMA CITY, OK- 73103 
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I 
17 1 

18  

I 

7 

A Pardon? 

Q Anderson? 

A No. 

Q Okay. Are these all the plaintiff cases you have 

going right now? 

A 

Gibson ' s . 

I suspect there are some more b u t  -- oh, Green versus 

Q What's the product there? 

A A scooter board. 

Q Scooter board? I 

A Uh-huh. 

I 
I 

, 
I 
I 

Q Any others? I 

2 3  

2 4  

25 

A Mills versus Joe Logan. 

Q What's the product? 

A Bale hook. 

Q Bale hook? 

A Bale, B-A-L-E , hook. 

Q Does it involve guarding at all? 

A No. 

Q what other ones? 

A That's all I recall. 

Q That's all you can think of? Have you testified for 

plaintiffs in any guarding cases in the past? 

A I don't recall. 

Q when were you contacted on this case? 

S T E V E  MEADOR & A S S O C I A T E S ,  INC.  
CERTIFIED SHORTHAND REPORTERS 

( 4 0 5 )  232 -4  I I 4  

318 N W 13TH. OKLAHOMA CITY, OKLA 73103 
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1: 

1: 

14 

15 

16 

17 

i a  

19 

20 

21 

22 

2 3  

2 4  

25 

Niemeyer? 

A Yes. There have been some changes over the years. 

Q Including both of those firms, maybe 20, 30 times? 

A If you lump them altogether it's quite a number of 

:imes. 

Q And what was your first introduction in this C E I S L ~ ,  

That did they give you? 

A Well, Mr. Noland just called me up on the telephone 

and briefly told me about the case. 

Q All right. 

S T E V E  MEADOR & A S S O C I A T E S ,  INC. 
CERTIFIED SHORTHAND REPORTERS 

(405) 232-4 1 14 

318 N.W. 13TH, OKLAHOMA CITY, OKLA 73103 

A 

Q 

A 

Q 

A 

Q 

not? 

Q 

A 

9 

A 

number 

Q 

8 

In January of 1989. 

Who contacted you? 

I was initially contacted by Mike No1 

-. 

nd . 

That's the firm of Niemeyer, Noland, Alexander? 

Yes, sir. 

You worked for them many times in the past have you 

MR. VERNON: Object to the form of the question. 

THE WITNESS: I've worked for them a number of times 

(By Mr. Baum) Ten times or more? 

For, for the particular makeup of the firm -- 

Well, let's count all the time -- 

-- it would be a number of times, I don't know the 

of time. 

Let's count all the times when they were Foliart and 
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1 

1 

1 

1 

18 

I! 

1f 

1; 

1E 

19 

20 

21 

22 

23 

24 

25 

A 

tape. 

Eventually I received some depositions and a video 

Q Which video tape? 

It's -- it was some video tape of -- prepared by Mr A 

All right. 

No, the one that I received I don't recall any guards 

It was just cutting through a field with a 

Were they of the guard and the dummies? 
ll Sevart* 

Q 

A 

and dummies on it. 

guard on it. 

received. 

My recollection of that first tape that I 

Q All right. What else did you receive? 

A Oh, I received a copy of the ASAE paper by Mr. 

Sevart e 

Q Is that the one that's presented to the American 

Society of Agricultural Engineers? 

A Yes. Well, I thought that may be about all that I 

received. 

Q U p  to this point? 

A Yes. 

Q Have you received the film the Bush Hog did of the 

?owing test and the dummies and the guard? 

* *  n I have a video tape that, that -- of tests that I 

'onducted at Bush Hog. 

Q At Bush Hog? 

A Yes. 

STEVE MEADOR & ASSOCIATES, I N C .  
CERTIFIED SHORTHAND REPORTERS 

(405) 232-4 1 I4 

3 18 N W 13TH. OKLAHOMA CITY, OKLA. 73103 
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If 

1: 

1 E  

15 

2 c  

21 

22 

2 3  

24 

2 5  

A I haven’t seen it. 

Q You would remember that. 

A Pardon? 

Q I figured you‘d remember it, you C O I  

hollering when they hit the dummy. 

1 0  

Q You went down there? 

A Yes. 

Q Down to Selma? 

A Yes e 

Q 

A Oh, let‘s see, three and a half days. 

How much time did you spend down there at Selma? 

All right. Did you do -- that‘s where you did your Q 

testing? 

A Yes. 

Q Did they show you anything where they’d done testing 

in the past? 

A No. 

You’ve never seen that film? Q 

A No. 

Q Well, they have a film where they did some testing 

back in ‘83, that’s what I’m referring to. You haven’t seen 

it? 

A No. 

Q You might remember it because they, they started 

cheering, finally hit the dummy and they started screaming? 

IC; he r the 

STEVE M E A D O R  & ASSOCIATES, INC. 
CERTIFIED SHORTHAND REPORTERS 

(405) 232-4 1 14 

318 N.W. 13TH. OKLAHOMA CITY, OKLA. 73103  
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5 

6 

7 
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THE WITNESS: -- recall what I've seen and I have not 

seen that on tape. 

Q (By Mr. Barn) All right. When did you go down to 

Selma to do your testing? 

A It was at the end of April. 

1 
Q So just this last April? 

A Yes. 

16 I 

17 

i 
Q All right. So you read the depositions you were i 

sent, which I presume was Mr. Klementovich the plaintiff, 

20 

21 

22 

23 

2 4  

25 

Q Read his grandson's deposition? 

- _  a Yes , sir. 

Q Did you read Mrs. Klementovich's deposition? 

A Y e s ,  sir. 

Q And you read Mr. Sevart's deposition? 

A Yes, sir. 
* 

S T E V E  MEADOR & ASSOCIATES, I N C .  
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(405) 232-4 1 I4 

3 I8 N . W .  13TH,  OKLAHOMA CITY, OKLA. 73 103 



1 

1 

1 

1 

1( 

I! 

1f 

1; 

1€ 

1s 

20 

21 

22 

2 3  

2 4  
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12 

Did you read the depositions of the people from Bush Q 

Hog, Mr. Buster? 

A No. I have not seen that. 

Q All right. So you read those. Did you -- and the 

papers that were sent in Mr, Sevart’s depositions, and then 

you went to Selma, is that proper chronology of everything 

you’ve done? 

A Well, actually the chronology is not correct, I had 

read some depositions before I went to Selma and some 

depositions after I returned. 

Q A l l  right. Which ones did you read after you 

returned? 

A 

returned. 

I believe I actually read most of Sevart’s after I 

Q 

A 

Q 

A 

Q 

today? 

A 

Q 

A 

Q 

A 

After you had done your testing, right? 

Yes. 

All right. 

I did not make a report. 

Okay. 

Did you make a report up on this testing? 

I have my notes. 

Would you -- did you bring those with you 

Yes. 

May I see those? 

It was at Bush Hog in Selma. 

Who made the guard? 

I don’t know. 

Where did get your guard? 

S T E V E  MEADOR & ASSOCIATES, INC. 
CERTIFIED SHORTHAND REPORTERS 
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1 3  

Q Did you compare it with Mr. Sevart’s? = .  

A I’ve never seen Mr. Sevart’s guard except in 

photographs. 

Q Did you ever see any drawings of Mr. Sevart‘s guard? 

A Only those in his paper. 

Q All right. Was this guard the same guard or was it 

different? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

labeled 

it that 

It appears to be the same. 

All right. Do you have photographs of your guard? 

Yes. 

Where are they? Is this guard in picture Number 16? 

Pardon? 

You got it marked 16 on the back? 

Yes a 

Is this the guard? 

Ye5. 

You think that looks like Mr. Sevart‘s guard? 

Yes. 

You think that looks like the same guard? 

Well, that guard that you’re showing me something 

figure 1 has a -- looks like some kind of a contour to 

fit the front of the cutter. Figure 2 looks like, 

very much like the guard that was used. 

Q You think it‘s the same design? 

A It appears to me to be. 
~ _ _ ~ ~ ~  
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19 

20 

21 

22 
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25 

Q 

t o o  -- 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A l l  r i g h t .  I u n d e r s t a n d  you v i d e o  f i l m e d  t h i s  g u a r d  

Yes, s i r .  

-- i n  y o u r  t e s t ;  i s  t h a t  c o r r e c t ?  

Y e s ,  s i r .  

Who d i d  t h e  v i d e o  f i l m i n g ?  

A v i d e o  p e r s o n  f rom Selma by t h e  name of L a r r y  Moore.  

A l l  r i g h t .  H e  l i v e s  i n  Se lma?  

Y e s .  

And on y o u r  d a t a  s h e e t s  h e r e  and y o u r  n e t e s ,  when you 

g o t  z e r o  what  do  you mean? 

A 

Q A l l  t h e  w a y  on t h e  g r o u n d ?  

A Down t o  t h e  g r o u n d .  

Q 

I mean t h e  g u a r d  i s  p l a c e d  a t  g round  l e v e l .  

And y o u ’ r e  t r a v e l i n g  a t  what  s p e e d ?  

A Two m i l e s  a n  h o u r .  

Q A l l  r i g h t .  You g o t  h e r e  a z e r o ,  s a y s  no l i m b  u n d e r  

i e c k .  

. e g s  and one  arm u n d e r  d e c k .  

l e c k .  How do you a c c o u n t  f o r  t h a t ,  i n  o t h e r  words?  

And you g e t  down h e r e  and  you g o t  a z e r o ,  you s a y  b o t h  

Ze ro  you s a y  b o t h  l e g s  u n d e r  

A How how do I a c c o u n t  fGr  t h a t ?  

Q Yes. 

A I a c c o u n t  f o r  t h a t  b y  i n d i c a t i n g  t h a t  o u t  o f ,  o n e  o u t  

f 1 6  t e s t s  t h e  g u a r d  p r e v e n t e d  a n y  e x t r e m i t y  o f  t h e  dummy 

rom g o i n g  u n d e r  t h e  d e c k  of t h e  mower. I n  a l l  of o t h e r  15 
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tests at least one extremity or limb of the dummy went under 

the deck of the mower. 

Q Well, why didn’t it do it on the other one? 

A 

Q 

I don‘t understand the question. 

Were you on the same terrain, were you on the same 

ground level? 

A Sure. 

Q Doing it in the same area? 

A Yes. 

Q How long is your film? 

A I would guess it’s close to an hour. 

Q So in all your testing you came up one time it didn‘t 

grab it, one out of 16? 

A Yes. 

Q And you tried it 16 times; is that correct? 

A Yes. 

Q Was the setting on high or low? 

A 

Q Well, the Bush Hog elevates, was it a high setting, a 

I don’t understand that question. 

-ow setting or what? 

A On the first 13 tests the skid of the Bush Hog was 

even with the guard and the position of 

the guard for the last three tests is as indicated in my 

notes. 

the skid relative tc 

MR. BAUM: Why don’t we take about a ten-minute break 
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Q (By Mr. Baum) Dr, Appl, this is the Bush Hog done in 

1983 at the Bush Hog plant? Now,  that's considerably 

different than yours, isn't it, look at the distance there is 

between the guard and the back wheel is considerably 

different, isn't it, Doctor? 

A Would you ask that question again. 

, 

I 

Well, from your tape we viewed it while you were out 1 Q 

Q What's the difference between a pull type mower and 

the one you've g o t ?  

A A p u l l  type mower hitches to the draw bar of the 

STEVE M E A D O R  & A S S O C I A T E S ,  INC. 
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(405) 232-4 1 14 
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, 
of the room and we'll put it back on in a minute, but on this 

one, the distance between the guard and the back w h e e l  is much 

longer than it is on your model; isn't that correct? 
I 
I I 

I 
i 
I 

A It appears that way. Can you back it up so I can see 
I 
l 

it again. 
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t h e r e ?  T h r e e  o r  f o u r ?  

MR. VERNON:  From where  t o  w h e r e ?  

MR. BAUM: From t h e  b a c k  w h e e l  t o  t h e  g u a r d .  

THE WITNESS: I d o n ‘ t  h a v e  a good f r a m e  o f  r e f e r e n c e  

b u t  I’ll a g r e e  t h e r e  i s  a c o n s i d e r a b l e  d i s t a n c e  w i t h  t h i s  p u l l  

t y p e  mower f rom t h e  b a c k  w h e e l  t o  t h e  g u a r d .  

Q (By M r .  Baum)  A l l  r i g h t .  I n  y o u r s  t h e r e ’ s  v e r y  

l i t t l e ,  t h e r e ’ s  o n l y  maybe t h r e e  o r  f o u r  i n c h e s  i s  t h e r e  --  

M R .  VERNON: Objec t  t o  -- 

(By M r .  B a u m )  -- i f  t h e r e ‘ s  t h a t  much .  

MR. VERNON: Object t o  y o u r s .  

Q 

Q (By M r .  Baum) On t h e  o n e  you d i d  y o u r  t e s t i n g  o n ?  

A Oh, I t h i n k  maybe a f o o t  o r  s o .  E i g h t  i n c h e s ,  a 

f o o t .  

Q You t h i n k  t h a t ‘ s  e i g h t  i n c h e s  o r  d o  you t h i n k  t h a t ’ s  

a f o o t  i n  t h e r e ?  

A I d o n ’ t  h a v e  a good r e f e r e n c e  on t h i s .  I t ’ s  c l o s e  

t h e r e ’ s  no q u e s t i o n  a b o u t  i t .  

Q A foot o r  less,  r i g h t ?  

A I‘ll agree w i t h  t h a t .  
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t r a c t o r  and h a s  a t o n g u e  g o i n g  b a c k  t o  t h e  mower w h e r e a s  a 

t h r e e  p o i n t  h i t c h  mower a t t a c h e s  d i r e c t l y  t o  t h e  t h r e e  p o i n t  

h i t c h  o f  t h e  t r a c t o r  a n d  i s  t h e r e f o r e  much c l o s e r  c o u p l e d  t h a n  

a p u l l  t y p e  m o w e r .  

Q So would  you say t h e r e ’ s  a b o u t  t h r e e  f e e t  d i f f e r e n c e  
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Q All right. And then on your testing, Doctor, the 

back wheel would go -- you had the back wheel going over the 

dummy; is that correct? 

A In some of the tests, yes. Well, I guess in all of 

the tests. 

Q In all the tests; isn't that correct? 

A Right. 

Q And you're going to have to admit, Doctor, when the 

back wheel goes over the dummy the Bush Hog raises up doesn't 

it? 

A Well, that's the nature of a three point hitch 

implement, it follows what the tractors does. 

Q The Bush Hog raises up does it not? 

A Yes. 

Q 

A Yes, 

Q 

A Pardon? 

Q 

And when it raises up the guard raises up doesn't it? 

And then the Bush Hog comes down on the dummy? 

And then the Bush Hog comes down on the dummy because 

it raised up when the wheel went over it? 

A Yes. 

Q All right. And that's the way it was on all your 

tests that you conducted, isn't it? 

A All the tests are conducted with a tractor with three 

point hitch and three point hitch mower and it follows 
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19 

exactly. 
1. 

Q Well, you would agree with me it would be a totally 

different test if you had more distance between that back 

wheel and the guard because it wouldn’t bounce it u p ,  

have time to come down wouldn’t it? 

it woulc 

A I agree it would be a different test because it woulc 

be a different piece of equipment. 

Q It would be a different test too, wouldn’t it? 

A It would be a different piece of equipment, same 

test. 

Q And you would have different results wouldn’t y o u ,  

Dr. Appl? 

A I don‘t know. 

Q Well, if the guard came down flat and then hit, 

pushed up against the dummy that’s less likely to 30 

underneath it, isn‘t it? 

A It would -- on the surface it would appear so bi t 

since I haven’t conduct those tests I cannot offer any opinion 

in that area. 

Well, you’d have to agree that it would be less Q 

likely wouldn‘t it? 

A I think I‘ve already said that. 

Q Can’t those barnacles drawn to be adjusted outward 

[nd give  more distance back of the tractor wheel? 

A No. 
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Q You ’ r-e sure? 

A Yes. 

Q 

is there? 

A 

that. 

No reason they couldn’t be lengthened out in design 

I guess you’d have to talk to the tractor maker about 

I 
7 1  Q Well, what puts the distance there is the distance o 

8 1 

10 g l  1 

1 

16 

the arm made by Bush Hog, isn’t it? 

A No. 

Q Well, they make the extension that hooks onto the 

17 

I 
14 1 

~ 

15 1 
I 

I 

18 

Hog’s part right here, see, what do you call that, power take 

off hook up? 

19 

20 

21 

22 

2 3  

24 

2 5  

A The shaft? 

Q Yes, the shaft. 

A It’s a P . T . O .  drive shaft. 

Q Yes. That’s made by Bush Hog, isn’t it? 

A Yes. 

Q All right. And if they made it loncjer it would 

extent the difference between the wheel and the guard would it 

not? 

A No. 

Q It would not? 
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A No. = -  

Q Now, e x p l a i n  t o  m e  why i t  w o u l d n ’ t ?  

A Because  t h e  Bush Hog i t se l f  i s  a t t a c h e d  t o  t h e  t h r e e  

p o i n t  h i t c h  of t h e  t r a c t o r .  The d r i v e  s h a f t  i s  n o t  t h e  t h i n g  

t h a t  p r o v i d e s  t h e  a t t a c h m e n t  t o  t h e  t r a c t o r  f o r  h o l d i n g  and  

c a r r y i n g .  A l l  t h e  d r i v e  s h a f t  d o e s  i s  p r o v i d e  t h e  c o n d u i t  f o r  

power t r a n s m i s s i o n  f rom t h e  t r a c t o r  t o  t h e  g e a r  box o f  t h e  

Bush Hog. 

Q Well, Bush Hog c a n  d e s i g n  i t  w h e r e  i t  would e x t e n d  

b a c k  f u r t h e r  c o u l d n ’ t  t h e y  by a n  a t t a c h m e n t ?  

A P o s s i b l y .  Of c o u r s e  you would t h e n  d e f e a t e d  t h e  

p u r p o s e  of  t h e  t h r e e  p o i n t  h i t c h  and  p r o b a b l y  d e f e a t e d  t h e  

a c t i o n  of t h e  t h r e e  p o i n t  h i t c h .  

Q W e l l ,  i f  it w e r e  e x t e n d e d  b a c k ,  D o c t o r ,  one  way or  

t h e  o t h e r  e i t h e r  by  Bush Hog o r  some o t h e r  way t h e n  t h e  w h e e l  

w o u l d n ‘ t  bounce and  t h e  g u a r d  w o u l d n ’ t  be  o f f  t h e  g round  would 

i t  b e c a u s e  i t  would h a v e  t i m e  t o  go back  down a f t e r  t h e  w h e e l  

w e n t  o v e r  any  o b j e c t  s u c h  a s  a dummy? 

A P o s s i b l y .  

Q And q u i t e  p o s s i b l y  t h e  dummy w o u l d n ’ t  g e t  u n d e r  t h e  

g u a r d  t h a t  way would i t? 

A I d o n ‘ t  know. I have  n o t  done  a n y  t e s t s  ‘ l i k e  t h a t  s o  

I -- 

Q Well, i t  s o u n d s  l o s i c a l  t h o u g h  d o e s n ’ t  i t? 

A Well, I d o n ’ t  know. 
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Q Isn’t that pretty much common sence that once it’s -. 

down on the ground it’s less likely instead of being bounced 

up in the air from the wheel action? 

A 

tested. 

Q 

A 

Q 

A 

Q 

wouldn ’ t 

anything 

A 

I‘m not going to comment about things that I have not 

Well, you don‘t have an opinion on that do you? 

No. 

Do you plan on doing any testing on that? 

No. 

No? 

have any opinion because you wouldn’t have done 

on it; is that right? 

That’s correct. 

So when it comes time to go to Court you 

Unless I see something different, 

well, I’m -- 

well, is that -- whoever has tested it, you‘re going Q 

-0 have to go along with them on that aren‘t you? If you’re 

lot going to do anything you don’t have any opinion; is that 

:orrect? 

A That doesn’t mean I’m going to degree with anybody 

tlse either. 

But you have no opinion? Q 

A That’s what I said. 

Q I f  you’ve got an opinion I want to hear it today, you 

2ing to have an opinion on that or not? 

A I‘ve already told you. 
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You h a v e  no o p i n i o n ?  - _  Q 

A T h a t ’ s  r i g h t .  

Q And s o  I t a k e  it you c a n n o t  r e n d e r  a n  o p i n i o n  a t  t h e  

t i m e  o f  t r i a l  e i t h e r ,  D o c t o r ?  

A N o .  

Q T h a t ’ s  f o r  t h e  r e c o r d  a n d  f o r  t h e  C o u r t ?  

A I f  I ’ m  p r o v i d e d  a d d i t i o n a l  i n f o r m a t i o n  I ’ l l  l o o k  a t  

i t .  I f  t h a t  c h a n g e s  my o p i n i o n  I ’ l l  l e t  you  know. 

Q W e l l ,  i f  e x t e n d i n g  i t  b a c k  would  p r e v e n t  t h e  dummy 

f rom g o i n g  u n d e r  t h e r e  t h a t  would  be a v e r y  d e s i r a b l e  t h i n g  t o  

h a v e  on  t h i s  w o u l d n ’ t  i t ,  a g u a r d  l i k e  t h i s ?  

A W e l l ,  i f  t h e  g u a r d  worked .  

Q I t  would  be very d e s i r a b l e  w o u l d n ’ t  i t? 

A I f  t h e  g u a r d  k e p t  t h e  u t i l i t y  o f  t h e  p r o d u c t  t h e n  

ye s ,  a g u a r d  would  be a good t h i n g  t o  h a v e  o n  t h e r e .  

Q And save a l o t  of l i v e s  w o u l d n ’ t  i t .  

MR. VERNON: O b j e c t  t o  a l o t  of  l i v e s .  

THE WITNESS: Some. 

Q (By M r .  Baum) W e l l ,  h a v e  you d o n e  a n y  research as  t o  

s t a t i s t i c s  on t h e  dea ths  a n n u a l l y  f r o m  t h i s  t y p e  of  t h i n g ,  a 

Bush Hog w h e t h e r  i t ‘ s  a -- made by A l l i e d  P r o d u c t s  o r  someone 

e l s e ?  

A I h a v e  n o t  d o n e  any formal r e s e a r c h .  

Q A l l  r i g h t .  T h i s  -- w h e r e  i s  t h a t .  e x h i b i t ,  t h e  l a s t  

l a s t  one I u s e d  -- let’s see, D r .  Appl, i s  E x h i b i t  Number 2 0  
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of -- let‘s see, what was his name, Dr. Nelson’s deposition. 

And it is Second Annual US Farm Accident Report, 1987, by 

Arnold B. Skromme, PE. Dr. Nelson was aware of this 

individual. And in this report he shows in 1987 25 dead from 

a Bush Hog or mowers. My question is, with those kind of 

statistics, Doctor, it would be extremely desirable if that 

guard were to work wouldn’t it, to have it on this product? 

A I would agree if you had a guard that did work and 

preserved the utility of the product it would be desirable to 

have a guard on it. 

c: Was your guard adjustable that you had down at Selma? 

_ -  3, Yes. 

Q How did you adjust it? 

A It was manually adjustable, moved it up and down 

relative to the skid of the mower. 

Q Did you have to adjust it each time? Have bolts? 

A Yes, 

Q So you put it on different settings, put the bolt on 

that setting? 

A Yes. 

c! Is that the way Mr. Sevart’s guard was in his paper? 

A Well, it is in at least one of his papers. 

Q A l l  right. How many papers have you seen? 

A I think he’s got two. 

Q All right. Now in regard to the utility of this, 
~~ 
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" -  
h a v e  you tes ted f o r  t h e  u t i l i t y  o n  i t ?  

A Y e s .  

Q And what  a l l  d i d  you t e s t ,  I n o t i c e  -- i s  t h i s  y o u r  

d a t a  r i g h t  h e r e ?  

A 

Q 

A 

Q 

A 

Q 

A 

n 
ic 

3. 

9 

A 

Q 

A 

Q 

A 

Q 

Y e s .  

Where i s  says f i e l d  t e s t s ?  

Y e s .  

W e l l ,  t h i s  w a s n ' t  w i t h  dummies w a s  i t ?  

N o .  

You t o o k  i t  i n t o  a pecan g r o v e ?  

Y e s .  

Were you d r i v i n g  t h e  t r a c t o r ?  

N o .  

Who w a s ,  a Bush Hog employee?  

Yes. 

D o  you know h i s  name? 

Y e s ,  i f  y o u ' l l  give m e  m y  n o t e s .  

Okay.  

I t ' s  Mark V e r h o f f ,  V-E-R-H-0-F-F. 

All r i g h t .  May I h a v e  t h a t  b a c k .  Are t h e s e  y o u r  

i h o t c g r a p h s  t h a t  show y o u r  f i e l d  t e s t s  h e r e ,  p a r t  of  them? 

A Yes, s i r .  

Q I n o t i c e  t h i s  -- was t h i s  p a t h  h e r e  t o  s t a r t  w i t h ,  

i k e  t h i s  i s  y o u r  p i c t u r e  N u m b e r  1 0 3 ,  w a s  t h i s  p a t h  l i k e  t h i s ?  

A No. 
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Q You cut that path? 

A Yes. 

Q So you had to cut all this down? 

8 
I 

4 

5 

Q Well, what happened without the guard on it? 

A Yes. 

Q Did you try cutting all that down without the guard 

9 

10 

11 

A Went through just slick as a wink. 

Q Okay. You admit this is awful high stuff there, 

All right. There are big thick twigs and then stems Q 

I 
11 I 

12 I 
! 
I 
I 
i 

13 

14 

isn’t it? 

MR. VERNON: Object to awful high stuff. 

Q (By Mr. Baum) Isn‘t it? How many feet tall is this? j i 

A Some of that stuff is probably six or eight feet 

2o I 
I 

17 I 
18 

19 

MR. BAUM: Let’s mark this whatever we’re up to 

on them and they‘re pretty thick and toug? 

A I believe that the stems were about a n  inch and a 

quarter is about the largest I saw in the way of stems. 

I I 21 11 Number 2 now? 
I I  
I1 

22 / /  
I /  

(By Mr. Baum) Did you film this, this is Plaintiff’s 1 I Q I 

Exhibit Number 2, we introduce at this time. Does this -- did 
2 3  ll 
2 4  

2 5  

you film this cutting? 

A Y e s .  
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Did you f i l m  i t  w i t h  t h e  g u a r d  and  w i t h o u t  t h e  g u a r d ‘  Q 

A Y e s .  

Q 

A T h e y ’ r e  on  t h a t  v i d e o .  

Q 

Do you h a v e  t h o s e  f i l m s  w i t h  you?  

On t h a t  same v i d e o ?  

MR. BAUM: You‘ll g e t  m e  one  s u p p l i e d  w i t h  t h a t  r i g h t  

away w o n ’ t  you? 

MR. VERNON: Y e s .  

Q (By M r .  B a u m )  Is  t h i s  a b o u t  t h e  t a l l e s t ,  t h i c k e s t  

t h i n g  you c u t ?  

A I ‘ d  s a y  so ,  y e s .  

Q How a b o u t  t h e  s p r i n g  g rowth  and  p e c a n  g r o v e ,  was it 

2s t a l l  a s  t h i s ?  

A N o ,  t h a t  w a s  g r a s s  and weeds and  -- 

Q D o c t o r ,  you s a i d  you c u t ,  you c u t  t h i s  w i t h o u t  a 

p a r d  t o o ?  

A Y e s .  

A l l  r i g h t .  I j u s t  d o n ’ t  see t h a t  h e r e  i n  y o u r  f i e l d  Q 

e s t s .  

A Number E ,  no g u a r d ,  s k i d  t w o  i n c h e s  above  g r o u n d .  

i l d  plum b u s h e s  i n  p e c a n  g r o v e .  

A l l  r i g h t .  Nuiiiber E ,  I d i d n ’ t  see i t  t h e r e .  How Q 

igh  w e r e  t h e  b u s h e s  i n  Number E ?  

A S i x  t o  e i g h t  f e e t .  

Q What ‘ s  t h e  recommended p o s i t i o n  o f  t h e  mower t o  
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obtain the best cutting results, do you know what 

recommendation? 

A 

the skid, two inches above the ground would be desirable 

level. But I don’t know what the recommendation might be. 

I don’t know. I would say between ground level and 

well, the manual says here that machine should always Q 

be run at the highest position which would give the desired 

cutting results. 

from cutting into the ground, will reduce wear, undue strain 

on the whole machine. That’s what the manual says. Now, two 

inches is not the highest level is it? 

The highest position will prevent the blades 

A 

Q Well, that’s not the highest level? 

A 

It is if that’s where you want your cut made. 

Well, I am sure you could raise this up two feet if 

that’s what you wanted to do. 

Well, that’s what the recommendation -- Q 

A That wouldn’t be a desirable cut level. 

Q 

isn’t it? 

But that’s what they recommend for the best results, 

A I wouldn’t say so. 

2 Pardon? 

A I wouldn’t say so. 

Q Well, that’s what Bush Hog says; isn‘t that right? 

M R .  VERNON: Object. Mischaracterizes what the 

n a n u a l  s a y s .  
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THE WITNESS: I believe what it says, is the machine 

should always be run at the highest position which would give 

the desired cutting results. If you want to cut close to the 

ground you run the mower close to the ground. 

Q (By M r .  Baum) Now, in regard to these plum bushes 

here, do these bushes grow plums? 

A Yes. 

Q Well, why would you want to get a Bush Hog in there 

and cut down nice plum bushes? 

A Because they're a nuisance. 

Q You mean something that grows wonderful things like 

2lums to eat is a nuisance? 

A They're very similar in appearance to the sand hill 

ilums that grow around here, which are considered a nuisance. 

Q I wonder why -- was this on a farm, ssmebody's farm 

ind complaining of these plum bushes? 

A No. I believe they were wild plum bushes. 

Q All plum bushes? 

A Yes * 

Q Are you sure? 

A 

Q All right. Whose property was this? 

A I don't know. 

Q You don't know? 

A No. 

rnkm7-  I l l ~ y  weren't planted. 
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Q Would you consider this to be an ordinary use of this 

machine cutting down nice plum bushes six to eight feet high? 

MR. VERNON: Object to nice plum bushes, what does 

that mean? 

Q (By Mr. Baum) Well, when he said -- 

A I would consider it to be an ordinary use of the 

machine ~ 

Q 

A No. 

Q 

Did you taste any of those plums? 

So you really don’t know what kind of plums they were 

zither? 

A 

Q They were green plums? 

A Which I did not desire to taste. 

Q 

Well, when I was there they were green plums. 

You like -- whose idea was it to get rid of the 

Ilums, the eight feet high plum bushes? 

A I would say I was a part of that decision. 

Q All right. Did the tractor operator get tangled in 

11 that, those plum bushes eight feet high he had to go 

hrough, barrel through? 

A No, he seemed to make it through. 

Did he have a seat belt on? Q 

A Yes. 

Q What if he hadn’t had the seat belt on, do you think 

lose eight feet high plum bushes would have knocked him off 

STEVE MEADOR & ASSOCIATES, I N C .  
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there? 

A No. 

Q You don‘t. And what would happen if he had gotten 

knocked off? 

A Well, if he had gotten knocked off I imagine we might 

possibly have had an accident. 

Q Might have got his legs chopped off, right? 

A If he went under the cutter, that would be a 

possibility. 

Q We have the film, we have all of these photographs 

which George i s  g o i n g  to provide me a copy of. You g o t  y o u r  

daily sheet, what else did you bring w i t h  ycu? 

A Well, -- 

Q These are just your deposition outlines? 

A Yes. 

(Whereupon, a short break was had.) 

Q (By Mr. Baum) Dr. Appl ,  can you tell what these 

Polaroid pictures, what they’re of? 

A These are three Polaroid pictures sent t o  me by Mr. 

Vernon, and I believe that they are the guard which I then 

tested, but they are in thoso phctegraphs attached tc s m e  

Aifferent mower. 

Q To the -- substantially the same type mower? 

A I t  appears to be the -- substantially the same. But 

i t ’ s  not  t h e  s a m e  ones as used in the t e s t .  
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people that it ought to be used. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q Okay. This is all Sevart‘s stuff, is it? 

A 

Q That‘s everything you‘ve got? 

Sevart’s exhibits and then the four depositions ~ 

A That’s my entire file. 

Dr, A p p l ,  would you agree with me that if this guard Q 

would work and it would not destroy the function of the 

product and if one was -- if it would work and it would not 

1 
I 
I 

destroy the function, and it wasn’t placed on a product, that 

that product would be unreasonably dangerous and defective 

wouldn’t it? 

A Well, that would have to be determined, but I ’ m  in 

agreeance that if a guard could be made that i j o u l d  not destroy 

15 

16 

1 7  
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22 

2 3  

2 4  

25 

I Q Have you ever testified in a Bush Hog case before 
I 
I using that as a generic name? 

MR. VERNON: A rotary cutter case you mean? 

M R .  BAUM: Right. 

Q (By Mr. Baum) Or rotary mower case? 

A I have worked on I believe two other rotary mower 

cases. 

Q 

A 

And what companies were they f o r ?  

They were f o r  a company called Mono. 

All right. And were you testifying for the defense Q 

or the plaintiff? 
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Defense. A 

Q And who was the attorney that retained you? 

A I believe both of those were for Earl Mills. 

Q All right. How long ago was that, Dr. Appl? 

A That‘s been quite a number of years, I’m going to sav 
1 

seven or eight years ago. Or more. 

Do you know who the plaintiff’s attorney was? Q 

A No, I don’t remember. 

So two cases involving a Mono mower, any for Allied Q 

Products before? 

A Rotary cutters? 

Yes. 

No a 

Q 

A 

Q For other Allied products? 

A I believe I have worked o n  two cotton gin cases for a 

ranch of Allied. 

Q 

A Yes. 

So they have retained you before for other products? 

Q Did you ever in any of these tests 

rer the dummy first? 

A Pardon? 

Q 

A No. 

Q 

Not run over it first? 

Always with the back wheel or front 

eel? 

YOU ran, n o t  run 

The 1 and bac 
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- I=  A ~ ., . 

rj C i q  t h e  ' j u a r d  c l . 7 ~ ~  break o f f ?  

A Ilo e 

Q Always s t a y e d  o n ?  

A Y e s .  

Q What i s  t h i s  p i c t u r e  h e r e ?  

A What  i s  i t ?  

Q Looks l i k e  t h e  g u a r d ' s  l o o s e  t h e r e ,  t h e y ' r e  a l l  

l a y i n g  on t h e  g r o u n d ?  

A W e  had  t o  u n b o l t  i t  t o  g e t  t h e  t r a c t o r  u n s t u c k .  

Q Looks l i k e  you had it s e t  so low t h a t  i t  was c h o p p i n g  

up t h e  d i r t  a n d  d i g g i n g  i n t o  t h e  g r o u n d ?  

A L e t  m e  see t h a t  o n e .  T h i s  w a s  a t e s t  w i t h  t h e  g u a r d  

se t  a t  g r o u n d  l e v e l .  And t h a t  i s  how t h e  g u a r d  b e h a v e s  a t  

g r o u n d  l e v e l ,  s c r a p e s  u p ,  c o l l e c t s  a l l  t h e  ma te r i a l s ,  t h e  d i r t  

3nd f i n a l l y  j u s t  s t i c k s  t h e  t r a c t o r .  

Q Did you h a v e  t h e  mower a t  i t s  lowes t  posslbie 

s e t t i n g ?  

A N o .  

Q A l l  r i g h t .  What d i d  you h a v e  i t  o n ?  

A W e  had  t h e  g u a r d s  s e t  e v e n  w i t h  t h e  g r a u n d .  

Q What d i d  you h a v e  t h e  mower se t  a t ?  

A Well, t h e  s k i d  w a s  a p p r o x i m a t e l y  e v e n  w i t h  t h e  

/ i  

g r o u n d .  

Q The s k i d ,  wha t  d o  you mean by s k i d ?  
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A T h e  b o t t o m  of t h e  r u n n e r  o f  t h e  m o w e r  a t  t h e  f r o n t .  

Q T h i s  p a r t  h e r e ?  

A R i g h t .  

Q So you had  i t  d r a g g i n g  o n  t h e  g r o u n d  t o o ?  

A Yes, w e  h a d  i t  down even  w i t h  t h e  g r o u n d .  

Q C o u l d n ’ t  you h a v e  t h e  g u a r d  down w i t h  t h e  m o w e r  u p ,  

t h e  s k i d s  up? 

A P a r d o n ?  

Q You c o u l d  h a v e  t h e  g u a r d  a l l  t h e  way down w i t h  t h e  

s k i d s  up  c o u l d n ’ t  y o u ?  

A You c o u l d  h a v e  t h e  g u a r d  down a n d  h a v e  t h e  m o w e r  

p c s i t i o n e d  h i g h e r ,  y e s .  

Q Did you e v e r  do t h a t ?  

A No. 

Q Never  d i d  t h a t  i n  a n y  o f  y o u r  t e s t i n g ?  

A Mot i n  t h e  f i e l d ,  w e  d i d  w i t h  some dummies.  

Q D o  you t h i n k  t h a t  would  make a d i f f e r e n c e  i n  t h e  way 

i t  c l o g g e d  up? 

A N o .  

Q Why? 

A Because  t h e  g u a r d  i s  w h a t  w a s  c l o g q i n g  u p  n n t  t h e  

lower .  

Q 

A Not n e c e s s a r i l y .  

But  you  d i d n ’ t  t e s t  it t o  see d i d  you?  

MR. BAUM: T h a t ’ s  a l l  I h a v e .  
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MR. VERNON: W e  d o n ' t  have a n y t h i n g ,  And w e  d o n ' t  I 1 

w a i v e  s i g n a t u r e .  i 

M R .  BAUM: W e  want  t o  i n t r o d u c e  t h e s e  P o l a r o i d  

p h o t o g r a p h s  a n d  i n t r o d u c e  them.  

I ,  F M K L I N  J .  APPL, do h e r e b y  s t a t e  u n d e r  o a t h  t h a t  

I h a v e  r e a d  t h e  a b o v e  and  f o r e g o i n g  d e p o s i t i o n  i n  i t s  e n t i r e t y  

a n d  t h a t  t h e  same i s  a f u l l ,  t r u e  a n d  c o r r e c t  t r a n s c r i p t  of  my 

t e s t i m o n y .  

FFWNKLIN J .  APPL 

SUBSCRIBED AND SWORN TO B E F O R E  M E  en t h i s ,  t h e  

d a y  o f  , 1983. 

N o t a r y  P u b l i c  , 
S t a t e  of  

I 

My Commission E x p i r e s :  
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C E I? T -f- F 1 C A T  E _ _ - - - _ _ _ - - -  

STATE OF OKLAHOMA ) 
) ss: 

OKLAHOMA COUNTY ) 

I, Steve Meador, Certified Shorthand Reporter, do 

hereby certify that the above-named FRANKLIN J. APPL was by me 

first duly sworn to testify to the truth, the whole truth and 

nothing but the truth in the case aforesaid; that the above 

and foregoing deposition was taken in shorthand and thereafter 

transcribed; that the same is true and correct; that the same 

>,-as taken on the 9th day of May, 1989, in the City ~f Oklahoma 

City, County of Oklahoma and State of Oklahoma, by Agreement 

and under the stipulations hereinbefore set out, and that I ani 

r.ot attorney for or relative of any of said parties, ~r 

ctherwise interested in the ei/ent of said a c t i o n .  

I:I WITFIESS W E R E O F ,  I have hereuntcl s o t  m\i h a n d  t h i c :  

18th day of Xay, 1989. 

STEVE MEADOR> c . s . R . ,  
within and f o r  the 
S t a t e  of Oklahoma, No. 294 
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A s s i s t a n t  D i r e c t o r ,  S c h o o l  o f  A e r o s p a c e ,  M e c h a n i c a l  and N u c l e a r  
E n g i n e e r i n g ,  U n i v e r s i t y  of  Oklahoma, 1971- 1978.  

P r o € e s s o r ,  S c h o o l  o f  A e r o s p a c e ,  N e c h a n i c a l  and N u c l e a r  E n g i n e e r i n g ,  
U n i v e r s i t y  of  Oklahoma, 1973- 1978. 
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Ralph  R .  T e e r o r  Award, 

S o c i e t y  o f  A u t o m o t i v e  
E n g i n e e r s ,  1968.  

U n i v e r s i t y  o f  Oklahoma 
C h a p t e r  o f  P i  Tau S igma ,  
1969,  1 9 7 5 .  

O u t s t a n d i n g  T e a c h e r  Award, 

American Nen & Women of S c i e n c e  
P r o f e s s i o n a l  P u b l i c a t i o n s :  

" A p p l i c a t i o n  o f  t h e  E n c l o s u r e  Theorem t o  t h e  D e t e r m i n a t i o n  o r  
B u c k l i n g  Loads  o f  T a p e r e d  Columns which  a r e  T i m e  I n d e p e n d e n t l y  
I n e l a s t i c  o r  Which Creep" , by F . J .  App l ,  Ph.D. d i s s e r t a t i o n ,  
U n i v e r s i t y  o f  I l l i n o i s ,  ( 1 9 6 4 ) .  

"Two-Dimensional C o u p l e- S t r e s s  E l a s t i c i t y  w i t h  A p p l i c a t i o n  t o  Two 
Examples i n v o l v i n g  C o n c e n t r a t e d  Load ing" ,  by C.\*!. Eert  a n d  I-.J. 
A p p l ,  p r e s e n t e d  a t  t h e  F i f t h  U n i t e d  S t a t e s  N a t i o n a l  C o n g r e s s  o f  
A p p l i e d  M e c h a n i c s ,  M i n n e a p o l i s ,  X i n n . ,  ( J u n e  1966)  ~ 

" A  Numer i ca l  Ne thod  o f  A n a l y s i s  o €  P l a n e  E l a s t i c i t y  P r o b l e m s" ,  
by F . J .  A p p l  and  D . R .  K o e r n e r ,  R e s e a r c h  Depar tment  R e p o r t  15503-1, 
C a t e r p i l l a r  T r a c t o r  Company, P e o r i a ,  I l l i n o i s ,  ( J u n e  1 9 6 7 ) .  

"Approximate  S o l u t i o n s  of Some P l a n e  E l a s t i c i t y  P r o b l e m s" ,  by 
F . J .  A p p l  and D . R .  K o e r n e r ,  R e s e a r c h  Depa r tmen t  R e p o r t  16509- 2,  
C a t e r p i l l a r  T r a c t o r  Company, P e o r i a ,  I l l i n o i s  ( O c t o b e r  1 9 6 7 ) .  

" Buck l ing  o f  I n e l a s t i c ,  T a p e r e d ,  Pin-Ended Columns' ' ,  by F .  J .  A p p l  
and J . O .  S m i t h ,  J o u r n a l  o f  t h e  E n g i n e e r i n g  Mechan ic s  D i v i s i o n ,  
P r o c e e d i n g s  o f  ASCE, Vo l .  9 4 ,  No. E N 2 ,  p ~ .  549-558 ( A p r i l  1 9 6 8 ) .  

" G e n e r a l  S o l u t i o n  f o r  Two- Dimensional  C o u p l e - S t r e s s  E l a s t i c i t y " ,  
by  C.W. Bert a n d  F . J .  A p p l ,  ATAA J o u r n a l ,  Vol. 6 ,  pp .  968- 969,  
(May 1968) ;  e r r a t a ,  Vol. 7 ,  p.  384 (Feb .  1 9 6 9 ) .  

"An E n g i n e e r i n g  Approach  t o  F a t i g u e  S t r e n g t h  A n a l y s i s " ,  by F . J .  
A p p l ,  p r e s e n t e d  a t  t h e  SAE Mid-Year Y e e t i n g ,  D e t r o i t ,  Mich igan  
(May 1968) .  

_ .  
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" Numer i ca l  A n a l y s i s  of  P l a n e  E l a s t i c i t y  P r o b l e m s" ,  by F . J .  A p p l  
and D . R .  K o e r n e r ,  J o u r n a l  O F  t h e  E n g i n e e r i n g  Mechan ic s  D i v i s i o n ,  
P r o c e e d i n g s  ASCE, V o l .  9 4 ,  No. E M 3 ,  p p .  743-752 ( J u n e  1 9 6 8 ) .  

"Low-Cycle F a t i g u e  o f  a G l a s s- F a b r i c- R e i n f o r c e d  P l a s t i c  Laminate" .  
by  T.K. J a m e s ,  F . J .  A p p l ,  and C . W .  Be r t ,  E x p e r i m e n t a l  Mechanics ,  
Vol. 8 ,  N O .  7 ,  pp.  327-330 ( J u l y  1968) .  

F a t i g u e  D e s i g n  Handbook, James A .  Graham, E d i t o r ;  J o h n  F .  ! d i l l a n  
and  F r a n k l i n  J .  A p p l ,  A s s i s t a n t  E d i t o r s ;  SAE P u b l i c a t i o n s  A E- 4 ,  
N e w  York ( 1 9 6 8 ) .  

" S t r e s s  C o n c e n t r a t i o n  F a c t o r s  f o r  U-Shaped, H y p e r b o l i c ,  and Rounded 
V-Shaped N o t c h e s" ,  by  F . J .  Appl and  D . R .  K o e r n e r ,  AS?E P a p e r  No. 
69-DE-2, p r e s e n t e d  a t  t h e  ASNE D e s i g n  E n g r .  C o n f . ,  N e w  York (Xay 1 9 6 9 ) .  

"An I n v e s t i g a t i o n  of  t h e  H o l e - D r i l l i n g  T e c h n i q u e  f o r  Measu r ing  
P l a n a r  R e s i d u a l  S t r e s s  i n  R e c t a n g u l a r l y  O r t h o t r o p i c  N a t e r i a l s " ,  
b y  B . R .  L a k e ,  F . J .  A p p l ,  and C . W .  Ber t ,  E x p e r i m e n t a l  Mechan ic s ,  
Vol .  1 0 ,  No. 6 ,  pp .  233-239 ( J u n e  1 9 7 0 ) .  

" S t r e s s  C o n c e n t r a t i o n  i n  T e n s i l e  S t r i p s  w i t h  L a r g e  C i r c u l a r  i i e l e s ' ' ,  
by  R . G .  B e l i e  and  F . J .  A p p l ,  E x p e r i m e n t a l  M e c h a n i c s ,  Vol 1 2 ,  No. 2 ,  
p p .  190-195 ( A p r i l  1 9 7 2 ) :  D i s c u s s i o n ,  Vol. 1 3 ,  No. 6 ,  p p .  255-256 
( J u n e  1 9 7 3 ) .  

"Improved Bounds For Buck l ing  Loads O F  T a p e r e d  I n e l a s t i c  Coiurnns", 
by D . M .  S h e e t s  and  F . J .  A p p l ,  J o u r n a l  of A p p l i e d  X e c h a n i c s ,  '.'01. 3 9 ,  
No. 2 ,  T r a n s .  ASME, Vol. 9 4 ,  S e r i e s  E ,  pp.  621- 623 ( J u n e  1 9 7 2 ) .  

" P o i n t  Loaded D i s k s  and B locks  A p p l i c a b l e  t o  T e n s i l e  T e s t i n g  of 
B r i t t l e  M a t e r i a l s " ,  by F . J .  App l ,  J o u r n a l  O F  S t r a i n  A n a l y s i s ,  
Vol. 7 ,  N O .  3 ,  p p .  178-185 ( J u l y  1 9 7 2 ) .  

" A c o u s t i c  Emmision f o r  ? l o n i t o r i n g  F a t i g u e  C r a c k  Growth" ,  b y  D . X .  
E g l e ,  J . R .  M i t c h e l l ,  K.H. Bergey ,  and F . J .  A p p l ,  p r e s e n t e d  a t  t h e  
2 7 t h  Annual C o n f e r e n c e  o f  t h e  I n s t r u m e n t  S o c i e t y  o f  Amer i can ,  ::ew 
York ,  New York ( O c t o b e r  1 9 7 2 ) ;  Advances i n  I n s t r u m e n t a t i o n ,  Vo l .  
2 7 ,  pp.  1-7 ( O c t .  1 9 7 2 ) ;  I n s t r u m e n t  S O C .  o f  Amer ica  T r a n s . ,  Vol. 
1 2 ,  No. 4 ,  p p .  368- 374,  (Dec, 1 9 7 3 ) .  

" L a t e r a l  R i g i d i t y  o f  L o n g i t u d i n a l l y  S t i f f e n e d  P l a t e s " ,  by W.L. 
C r a v e r ,  J r .  a n d  F . J .  A p p l ,  J o u r n a l  o f  A p p l i e d  M e c h a n i c s ,  Vol. 3 9 ,  
No. 4 ,  T r a n s .  ASME, Vol. 9 4 ,  S e r i e s  E ,  pp .  1158- 1159 (December 1 9 7 2 ) .  

" E f f e c t  o f  R ive t  S p a c i n g  on C r i p p l i n g  L o a d s  o f  J o i n e d  Aluminum 
A n g l e s" ,  by F . J .  Appl  and  M . B .  \ & e l t o n ,  T h e  A e r o n a u t i c a l  J o u r n a l ,  
Vol. 7 7 ,  No. 750, pp. 302-304 ( J u n e  1 9 7 3 ) .  
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" D e t e c t i n g  F a t i g u e  C r a c k s  Us ing  A c o u s t i c  E m i s s i o n" ,  by J . R .  F l i t c h e l l ,  
D . M .  E g l e ,  and  F . J .  A p p l ,  p r e s e n t e d  a t  t h e  6 1 s t  Annual  MeeLin): o f  
t h e  Oklahoma Academy o f  S c i e n c e ,  W e a t h e r f o r d ,  Oklahoma (November 1972); 
P r o c e e d i n g s  o f  t h e  Oklahoma Academy o f  S c i e n c e ,  Vol.  53 ,  pp. 121-126 
(1973). 

" L i n g u a l - P a l a t a l  P r e s s u r e  Measurement  and  A n a l y s i s " ,  by F . J .  A p p l  
and H . A .  L e e p e r ,  J r . ,  p r e s e n t e d  a t  t h e  ASME W i n t e r  Annual  M e e t i n g ,  
D e t r o i t ,  Mich.  (Nov. 1973); ASME P a p e r  No. 73-WA/Bio-28 (Nov. 1973). 

" A  Numer ica l  Method f o r  Heat  C o n d u c t i o n  P rob lems" ,  by M.J. Reiser  
and F . J .  A p p l ,  J o u r n a l  o f  Heat  T r a n s f e r ,  T r a n s .  ASME, S e r i e s  C ,  
V o l .  96, N O .  3, pp .  307-312 (Augus t  1974). 

" Thermographic  D e t e c t i o n  oE L o c a l  H e a t i n g  Dur ing  C y c l i c  Load ing" ,  
by J . A .  C h a r l e s ,  F . J .  Appl  and J . E .  F r a n c i s ,  p r e s e n t e d  a t  t h e  
62nd Annual M e e t i n g  of t h e  Oklahoma Academy of S c i e n c e ,  Oklahoma 
C i t y ,  Oklahoma (November 1973); P r o c e e d i n g s  o f  t h e  Oklahoma Academy 
o f  S c i e n c e ,  V o l .  54, p p .  52-59 (1974). 

"Using t h e  S c a n n i n g  I n f r a r e d  Camera i n  F a t i g u e  S t u d i e s " ,  John  A .  
C h a r l e s ,  F . J .  Appl  a n d  J . E .  F r a n c i s ,  E x p e r i m e n t a l  M e c h a n i c s ,  Vol. 15 
No. 4 ,  p p .  133-138 ( A p r i l  1975). 

" L i n g u a l - P a l a t a l  P r e s s u r e  Measurement  and  A n a l y s i s  T e c h n i q u e s" ,  
by H . A .  L e e p e r ,  J r . ,  and  F . J .  A p p l ,  J o u r n a l  o f  Speech  and Hear inf i  
K e s e a r c h ,  Vo l .  18 ,  pp .  588-593 ( S e p t e m b e r  1975). 

" F a t i g u e  T e s t i n g  C o m p o s i t e s  Us ing  ThermograDhy",  by  J . A .  C h a r l e s ,  
F . J .  A p p l  and J . E .  F r a n c i s ,  P r o c e e d i n p o f  t h e  1 2 t h  Anniial Y e c t i n f i  
o f  S o c i e t y  o f  E n g i n e e r i n g  S c i e n c e ,  A u s t i n ,  T e x a s ,  p p .  819-828 
(Oc tobe r  1975). 

" F a t i g u e  Damage D e t e r m i n a t i o n  Us ing  Thermography" ,  J . A .  C h a r l e s ,  
J . E .  F r a n c i s  and  F . J .  A p p l ,  P r o c e e d i n g s  of t h e  Second I n t e r n a t i o n a l  
Confe rence  on  M e c h a n i c a l  B e h a v i o r  o f  M a t e r i a l s ,  Bos ton ,  NA, (Aug. 1976). 

" Thermographic  D e t e r m i n a t i o n  o f  F a t i g u e  Damage", J . A .  C h a r l e s .  
F. J .  Appl and J .  E .  F r a n c i s ,  J o u r n a l  o f  E n g i n e e r i n g  M a t e r i a l s  and 
Technology,  T r a n s .  ASNE,  V o l .  100, No. 2, p p .  300-203, ( A p r i l  1979). 

"Cross -Xcda l i ty  X a t c h i n g  oE i i f i g u a l  P r e s s u r e  t o  Loudness" ,  H . A .  
Leeper, J r . ,  L. L .  F e t h  arid F .  J .  A p p l ,  P e r c e p t u a l  and Motor S k i l l s ,  
Vol. 46, p p .  911-924, (1978). 
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T e a c h i n g  E x p e r i e n c e :  

The f o l l o w i n g  u n d e r g r a d u a t e  and  g r a d u a t e  c o u r s e s  h a v e  been  t a u g h t  d u r i n g  
t h e  p e r i o d  1960 t o  19Z1: S t a t i c s ,  Dynamics,  S t r e n g t h  O F  P t a t e r i a l s ,  S t r e n g t h  
o f  Materials L a b o r a t o r y ,  Dynamics of  Mach ine ry ,  K i n e m a t i c s ,  Machine  D e s i g n ,  
Des ign  S y n t h e s i s ,  S t r e s s  A n a l y s i s ,  Exper imenia l .  S t r e s s  A n a l y s i s ,  Theory  o f  
E l a s t i c i t y ,  Theo ry  o f  B u c k l i n g ,  M a c h a n i c a l  B e h a v i o r  o f  Mater ia ls ,  Theory  o f  
P l a t e s ,  A i r c r a f t  S t r u c t u r e s ,  Dynamic A n a l y s i s  of M e c h a n i c a l  S y s t e m s ,  and 
F a t i g u e  A n a l y s i s .  

Pa t e n t s  : 

U n i t e d  S t a t e s  P a t e n t  4 , 6 5 1 , 7 8 7 ,  March 24 ,  1987,  "Method and A p p a r a t u s  f o r  
E f f e c t u a t i n g  a B l o w o u t ."  
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Klementovich vs Allied Products 

April 22, 1989 

DEPOSITION OF TED KLEMENTOVICH, FEBRUARY 7, 1989. 

Pg 3. He is 57 years old and lives in Lawton, Oklahoma. 

He has had his own business, Ted’s Heating & Air 

Conditioning, since 1970. 

He also owns 79 acres in southeast Oklahoma. 

Pg 4 .  The land in southeast Oklahoma is about 22 miles 

east of Antlers. 

He purchased the land in southeast Oklahoma in about 1972. 

Pg 5. He had never spent any time on the land in southeast 

Oklahoma prior to the accident. 

He purchased the land in southeast Oklahoma as an 

investment. 

He now says that when they first purchased the land in 

southeast Oklahoma that they went to that land at least 

twice a month while setting the place up. 

Pg 6 .  He has two daughters that are 25 and 31 years old, 

respectively. 

His daughter, Shawna Branson, is 25 years old. His other 

daughter, Bridgette Morales, is 31 years old. 

Pg 7. After purchasing the land in southeast Oklahoma, he cleaned 

the place up and placed a trailer on the land, built a 

septic tank, and built a shed. 

He did not run any animals nor grow any crops on the land 

in southeast Oklahoma. He did plant a garden. 
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The land in southeast Oklahoma had a pond on it at the time 

he bought the land. 

8. In the early 1 9 8 0 ' s ,  he would go to the land in southeast 

9. 

Pg 10. 

Pg 11. 

Pg 12. 

Oklahoma eight to twelve times a years and would stay two 

or three days at a time. 

In the years immediately prior to his accident, he would 

go to the l a n d  in southeast Oklahoma three or four times 

a year. He would fish and hunt and cut grass. 

The accident occurred on October 17, 1987, which was a 

Saturday. 

He, his wife, and his grandsons, Justin Morales and Arron 

Morales, arrived at the land in southeast Oklahoma at about 

noon on the Friday prior to the accident. 

Justin is now 13 years old and Arron is now 5 years old. 

Justin had been to the land in southeast Oklahoma three 

times. 

He began mowing just before noon on Saturday. 

The accident happened at about noon on Saturday. 

He believes they had been mowing for about one hour prior 

to the accident. 

There was about fifteen acres of grass on the land in 

southeast Oklahoma. 

It would take approximately 32 hours to mow the entire 

fifteen acres. 

Justin was with him when he started mowing on Saturday. 

Arron and his wife were up at the trailer at the time he 
. -  
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s ta r t ed  mowing. 

H e  b e l i e v e s  t h a t  he showed J u s t i n  what t o  do t o  o p e r a t e  t h e  

t r a c t o r .  H e  t h e n  l e t  J u s t i n  s i t  i n  t h e  sea t  and o p e r a t e  

t h e  s t e e r i n g  and t h e  power l i f t .  H e  t h e n  s t o o d  between t h e  

seat  and t h e  f e n d e r  on t h e  t r a c t o r  t o  r i d e  w i t h  J u s t i n .  

H e  does  n o t  r e ca l l  t h a t  J u s t i n  had e v e r  o p e r a t e d  t h e  

t r a c t o r  b e f o r e .  

There w e r e  t w o  t r ac to r s  and two m o w e r s  o n  t h e  l and  i n  

s o u t h e a s t  Oklahoma. 

Pg 1 3 .  H e  had t h e  Bush Hog hooked up t o  t h e  t r a c t o r .  H e  w a s  u s ing  

t h e  Bush Hog m o w e r  which was r e d .  

There was a l s o  a ye l low mower on t h e  l a n d .  

H e  has a f r i e n d  t h a t  sometimes goes w i t h  him t o  mow.  H i s  

f r i e n d  would u s e  t h e  yel low mower. H i s  f r i e n d  i s  J i m  

Winfree  from Lawton. 

H e  sometimes u s e d  t h e  ye l low mower. 

Pg 1 4 .  H e  s a t  i n  t h e  seat  of t h e  t r a c t o r  and showed J u s t i n  a l l  of 

t h e  i n s t rumen t s  and handles  and how t h e  power l i f t  worked. 

H e  showed J u s t i n  t h e  gas  p e d a l .  H e  showed J u s t i n  t h e  key 

t o  t u r n  t h e  t r a c t o r  on and o f f .  

When they  s tar ted  mowing, he was d r i v i n g  and mowing and 

showing J u s t i n  how t o  o p e r a t e  t h e  t r a c t o r  and m o w e r .  

Pg 15.  The  g r a s s  i n  t h e  v a l l e y  where  t h e  a c c i d e n t  o c c u r r e d  w a s  2 0  

t o  2 4  i nches  h i g h  o r  less.  

H e  was c u t t i n g  t h e  g r a s s  a s  low a s  t h e  m o w e r  would go. 

The  t e r r a i n  where t h e y  were mowing w a s  f l a t .  There  w e r e  
. _  
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some p i n e  trees.  

Pg 1 6 .  T h e r e  was a l i t t l e  m o i s t u r e  i n  t h e  area t h e y  w e r e  mowing. 

The a r e a  t h e y  w e r e  mowing w a s  r i g h t  b e l o w  h i s  pond. 

Pg 1 7 .  E x h i b i t  1 shows t h e  pond. 

E x h i b i t  2 shows t h e  va l ley .  

Pg 1 8 .  E x h i b i t  3 i s  a v i e w  t o  t h e  s o u t h w e s t  a n d  a l s o  shows t h e  

crest  of  t h e  dam f o r  t h e  pond.  

The t r a c t o r  had t h r e e  fo rward  g e a r s .  The t r a c t o r  d i d  n o t  

have  a h i g h  and l o w  r a n g e .  

H e  would g e n e r a l l y  d r i v e  t h e  t r a c t o r  i n  low g e a r  w h i l e  

mowing. 

Pg 1 9 .  H e  w a s  mowing a t  a wa lk ing  p a c e  o r  s l o w e r .  

H e  does  n o t  know t h e  RPM o f  t h e  t r a c t o r  w h i l e  t h e y  were 

mowing. H e  does n o t  know i f  t h e  t achomete r  w a s  

f u n c t i o n i n g .  

H e  would mow i n  l o w  g e a r  t o  ge t  more RPM o u t  o f  t h e  PTO. 

Pg 2 0 .  I f  t h e  mower s t a r t e d  t o  c l o g  up,  h e  would push i n  t h e  

c l u t c h  and back up .  

H e  does  n o t  r e c a l l  e v e r  mowing i n  s e c o n d  gear .  

Pg 2 1 .  The grass w a s  so  t h i c k  t h a t  it would c log and  bog down t h e  

m o w e r  i f  he  t r i e d  t o  mow i n  second g e a r .  

The mower w a s  l eve l  and as l o w  as  it would go t o  g e t  t h e  

lowest c u t .  

Pg 2 2 .  The f r o n t  of t h e  m o w e r  w a s  as  l o w  as it c o u l d  be 

p o s i t i o n e d .  The back of t h e  mower w a s  a l i t t l e  h i g h e r  

b e c a u s e  of t h e  rear wheel .  
.. 
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H e  never  a d j u s t e d  t h e  h e i g h t  of  t h e  m o w e r  rear  wheel .  

The f i r s t  t i m e  t h a t  J u s t i n  ever o p e r a t e d  t h e  t r a c t o r  w a s  

on t h e  day b e f o r e  t h e  a c c i d e n t .  

Pg 2 3 .  H e  now says t h a t  h e  showed J u s t i n  how t o  o p e r a t e  t h e  

t r a c t o r ,  where t h e  levers w e r e  and t h e  key on t h e  d a y  

b e f o r e  t h e  a c c i d e n t .  

H e  and J u s t i n  had mowed t o g e t h e r  f o r  3 o r  4 h o u r s  on t h e  

day b e f o r e  t h e  a c c i d e n t .  They w e r e  mowing on f l a t  t e r r a i n ,  

none o f  which i s  shown i n  E x h i b i t s  1 , 2 ,  o r  3 .  They mowed 

n e a r  t h e  t r a i l e r  on t h e  day  b e f o r e  t h e  a c c i d e n t .  

The g r a s s  w a s  n o t  a s  h i g h  n e a r  t h e  t r a i l e r  a5  it w a s  a t  t h e  

lower  l e v e l .  

Pg 2 4 .  H e  r o d e  w i t h  J u s t i n  f o r  some amount of t i m e  on t h e  d a y  

b e f o r e  t h e  a c c i d e n t  and t h e n  J u s t i n  o p e r a t e d  t h e  t r a c t o r  

and mower b y  h i m s e l f .  

When t h e y  s t a r t e d  mowing on t h e  day b e f o r e  t h e  a c c i d e n t ,  

h e  w a s  s i t t i n g  i n  t h e  sea t  and J u s t i n  w a s  s t a n d i n g  t o  t h e  

o p e r a t o r ’ s  l e f t  on t h e  t r a c t o r ,  a t  t h e  same l o c a t i o n  t h a t  

he  w a s  s t a n d i n g  when he f e l l  o f f  of t h e  t r a c t o r .  

J u s t i n  n e v e r  s a t  on t h e  s e a t  w i t h  him. 

When t h e y  f i r s t  s t a r t e d  mowing on t h e  day b e f o r e  t h e  

a c c i d e n t ,  he  w a s  d r i v i n g  t h e  t r a c t o r  and mowing w i t h  J u s t i n  

s t a n d i n g  t o  h i s  l e f t  o n  t h e  t r a c t o r  o b s e r v i n g  him. 

H e  b e l i e v e s  t h a t  h e  and J u s t i n  r o d e  t o g e t h e r  on t h e  t r a c t o r  

f o r  a p p r o x i m a t e l y  h a l f  of t h e  3 o r  4 h o u r s  t h a t  t h e y  mowed 

on t h e  day b e f o r e  t h e  a c c i d e n t .  

Pg 2 5 .  



Pg 2 6 .  

Pg 2 7 .  

Pg 2 8 .  
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At some p o i n t ,  he and J u s t i n  t raded p l a c e s  and J u s t i n  s a t  

i n  t h e  sea t  whi le  he  rode. 

H e  t hen  went t o  t h e  t ra i le r  and watched J u s t i n  mow on t h e  

day b e f o r e  t h e  a c c i d e n t .  

J u s t i n  d i d  n o t  have any problems w i t h  t h e  m o w e r  c logging  

up on t h e  day b e f o r e  t h e  a c c i d e n t .  

H e  would s t o r e  t h e  t r a c t o r  i n  a shed  t h a t  w a s  c l o s e r  t o  t h e  

t r a i l e r  t h a n  t o  t h e  pond. 

H e  would s t o r e  t h e  Bush Hog down i n  t h e  f l a t  p a r t  of t h e  

v a l l e y .  

When he and J u s t i n  came o u t  on t h e  morning of t h e  a c c i d e n t ,  

he  l e t  J u s t i n  d r i v e  t h e  t r a c t o r  from t h e  shed down t o  t h e  

v a l l e y  t o  g e t  t h e  mower. 

H e  hooked up t h e  m o w e r  by h i m s e l f .  

When t h e y  s t a r t e d  mowing on t h e  morning of t h e  a c c i d e n t ,  

J u s t i n  was d r i v i n g  t h e  t r a c t o r  and h e  w a s  r i d i n g  on t h e  

t r a c t o r  t o  t h e  l e f t  s i d e  of J u s t i n .  

H e  rode  w i t h  J u s t i n  on t h e  t r a c t o r  on t h e  morning of t h e  

a c c i d e n t  t o  show J u s t i n  where t h e y  w e r e  go ing  t o  mow. 

H e  now says  t h a t  h e  hooked t h e  t r a c t o r  up t o  t h e  mower on 

F r i d a y ,  t h e  day be fo re  t h e  a c c i d e n t .  

H e  now says  t h a t  on t h e  morning of t h e  a c c i d e n t ,  t h e  mower 

- w a s  -- a l r e a d y  hooked up t o  t h e  t r a c t o r  w h i c h  was parked up 

by t h e  t r a i l e r .  

H e  now says  t h a t  on t h e  morning of t h e  a c c i d e n t ,  a l l  t h e y  

had t o  do w a s  g e t  on t h e  t r a c t o r  and d r i v e  t o  where t h e y  
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w e r e  go ing  t o  mow. 

The t r a i l e r  would be l o c a t e d  o f f  t o  t h e  l e f t  o f  E x h i b i t  1. 

The t e r r a i n  s l o p e s  down from t h e  t r a i l e r  t o  t h e  pond, as  

shown i n  E x h i b i t  1. 

H e  now s a y s  t h a t  t h e  l o c a t i o n  where t h e  a c c i d e n t  o c c u r r e d  

i s  o f f  of  t h e  p h o t o g r a p h ,  E x h i b i t  1, t o  t h e  r i g h t .  

Pg 31.  There  was a s o r t  o f  a r o a d  from t h e  t r a i l e r  down t o  t h e  

Pg 2 9 .  

Pg 30.  

va l l ey  w h e r e  t h e y  g o i n g  t o  mow.  

H e  w a s  g o i n g  t o  make one  p a s s  w i t h  J u s t i n  on t h e  t r a c t o r  

and t h e  mower t o  show J u s t i n  where t o  mow. H e  d i d  n o t  

comple te  one  p a s s .  

H e  b e l i e v e s  t h a t  a b o u t  1 h o u r  p a s s e d  from t h e  t i m e  t h e y  

l e f t  t h e  t r a i l e r ,  got  s t a r t e d ,  and s t a r t e d  mowing u n t i l  t h e  

a c c i d e n t  o c c u r r e n c e .  

Pg 3 2 ,  When h e  g o t  i n t o  t h e  v a l l e y ,  he  engaged t h e  mower and 

s t a r t e d  t o  mow a round  t h e  a r e a  t h a t  h e  wanted J u s t i n  t o  

mow. 

H e  d i d  n o t  have  any  t r o u b l e  k e e p i n g  h i s  b a l a n c e  i n  t h e  

p o s i t i o n  he  w a s  s t a n d i n g  on t h e  l e f t  s i d e  of t h e  o p e r a t o r ’ s  

p o s i t i o n  on t h e  t r a c t o r ,  e i t h e r  t h e  day b e f o r e  t h e  a c c i d e n t  

o r  on t h e  morning o f  t h e  a c c i d e n t .  

E x h i b i t  4 i s  a p h o t o g r a p h  o f  t h e  t r a c t o r  t h a t  he was u s i n g  

a t  t h e  t i m e  o f  t h e  a c c i d e n t .  

H e  w a s  s t a n d i n g  between t h e  sea t  and t h e  f e n d e r .  H e  had 

h i s  l e f t  f o o t  on t h e  f e n d e r  o r  r u n n i n g  board  and h i s  r i g h t  

foo t  on t h e  axle .  

P g  33 .  

.. 
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E x h i b i t  5 i s  a rear  view of t h e  s u b j e c t  t r a c t o r .  

Pg 3 4 .  H e  had h i s  l e f t  hand on t h e  f ende r  of t h e  t r a c t o r  and h i s  

r i g h t  hand on t h e  s e a t  of t h e  t r a c t o r .  

H e  had h i s  l e f t  f o o t  on t h e  running  board and h i s  r i g h t  

f o o t  on t h e  rear  ax le  of t h e  t r a c t o r .  

Pg 35 .  H e  was f a c i n g  t h e  s e a t  of t h e  t r a c t o r .  

T h e r e  had neve r  been a s e a t  b e l t  on  t h e  t r a c t o r .  

H e  h a s  n e v e r  s e e n  a t r a c t o r  equipped w i t h  a seat b e l t .  

H e  r ode  i n  t h e  above desc r ibed  p o s i t i o n  f o r  1 o r  2 hours 

on t h e  day b e f o r e  t h e  a c c i d e n t  and never l o s t  h i s  ba lance  

d u r i n g  t h a t  t i m e .  

A t  t h e  t i m e  of  t h e  a c c i d e n t ,  he reached  t o  push a l imb o u t  

of h i s  way, missed  t h e  l imb,  and l o s t  h i s  b a l a n c e .  

The l i m b  would have h i t  bo th  h im and J u s t i n .  

H e  was n o t  ducking  bu t  was going t o  push t h e  l i m b  o u t  of 

t h e  way b u t  he missed t h e  l imb. 

The l i m b  d i d  n o t  h i t  him. 

H e  t h e n  f e l l  o f f  of t h e  t r a c t o r .  

H e  b e l i e v e s  t h a t  he reached f o r  t h e  l imb w i t h  h i s  l e f t  

Pg 3 6 .  

hand. 

Pg 3 7 .  H e  was h o l d i n g  on t o  t h e  s e a t  w i t h  h i s  r i g h t  hand when he 

reached f o r  t h e  l i m b .  

H e  now says t h a t  he may have changed p o s i t i o n s  w i t h  h i s  

hand and he  c a n n o t  r e c a l l  a t  t h e  t i m e  of t h e  a c c i d e n t .  

A f t e r  he l o s t  h i s  ba l ance ,  h e  has no f u r t h e r  memory u n t i l  

t h e y  g o t  h i m  o u t  from under t h e  Bush Hog. 
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H e  believes t h a t  he f e l l  o f f  toward t h e  f r o n t  of t h e  

t r a c t o r  because he reached  o u t  f o r  t h e  l i m b  and t h e n  l o s t  

h i s  ba l ance .  H e  was r e a c h i n g  forward a t  t h e  t i m e  h e  l o s t  

h i s  ba l ance .  

H e  does n o t  know i f  a t r a c t o r  wheel r a n  over him. 

A s  h e  w a s  i n s t r u c t i n g  J u s t i n  how t o  o p e r a t e  t h e  t r a c t o r  and 

t h e  m o w e r ,  he d i d  no t  warn J u s t i n  about  any th ing  t h a t  h e  

shou ld  be c a r e f u l  o f .  

I t  never  occu r red  t o  him t h a t  i t  w a s  r i s k y  f o r  t w o  people  

t o  r i d e  on t h e  t r a c t o r .  

H e  never  thought  about  t h e  mower b l a d e  be ing  under t h e  

mower and go ing  f a s t  enough t o  i n j u r e  someone t h a t  g o t  

undernea th  t h e  m o w e r .  

H e  never  t hough t  t h a t  he would be  under  t h e  m o w e r  o r  t h a t  

he would f a l l  o f f  of t h e  t r a c t o r .  

Pg 38.  

Pg 39. H e  d i d  n o t  t h i n k  t h e r e  was any r i s k  o r  any danger i n  

o p e r a t i n g  t h e  mower. 

H e  b e l i e v e s  he f i r s t  began o p e r a t i n g  a t r a c t o r  i n  

Pennsy lvania  when he w a s  1 2  o r  so  y e a r s  o l d .  

Pg 4 0 .  H e  does n o t  b e l i e v e  t h a t  anyone t a u g h t  him o r  i n s t r u c t e d  

him how t o  u s e  a t r a c t o r .  H e  j u s t  watched and l e a r n e d .  

H e  b e l i e v e s  t h a t  he bought one t r a c t o r  i n  1 9 7 3  o r  1 9 7 2  

s h o r t l y  a f t e r  he purchased t h e  l a n d  i n  s o u t h e a s t  Oklahoma. 

Pg 41. H e  b e l i e v e s  t h a t  h e  purchased t h e  second t r a c t o r  about  5 

y e a r s  l a t e r .  

The a c c i d e n t  occu r red  on t h e  f i r s t  t r a c t o r  t h a t  h e  

I 
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purchased. 

He ordered the Bush Hog at the time he bought the first 

tractor e 

He believes he purchased the tractor and the Bush Hog from 

an implement dealer in Rattan. 

The first tractor that he purchased was used. 

P g  4 2 .  The Bush Hog was new at the time of purchase. 

He does not recall getting any brochures or owner's manual 

with the first tractor that he purchased. He believes he 

paid between $500.00 and $600.00 for the first tractor that 

he purchased. 

He did not know how old the first tractor that he purchased 

was. 

He purchased the first tra.ctor to mow grass on his land in 

southeast Oklahoma. He does not recall if he received an 

operator's manual with the subject Bush Hog. 

He does not recall what decals were on the subject Bush Hog 

at the time of purchase. He does recall reading decals on 

the subject Bush Hog. 

P g  4 3 .  

P g  44. He does not recall if there were caution decals on the 

subject Bush Hog. 

Pg 4 5 .  He believes that he purchased the second tractor 

approximately 5 years after he purchased the first tractor. 

He purchased the second tractor from Kent Waller, a general 

contractor in Lawton. He did not receive an operator's 

manual with the second tractor. 
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He paid $1000.00 for the second tractor, a Sidewinder 

rotary mower, and a box blade. 

Pg 4 6 .  The Sidewinder mower is the yellow mower discussed 

previously. 

He did not receive an operator's manual for the yellow 

mower. 

Pg 4 7 .  He did not see any decals on the yellow, Sidewinder mower 

other than the name Sidewinder. 

He thought that he would have two tractors and two mowers 

so he could take a friend with him so as to get the grass 

cut quicker. 

It never entered his mind that he could get run over by the 

mower and be severely hurt. 

He believes that he would mow three or four times a year. 

Pg 4 9 .  He does not recall how long it had been since he had mowed 

Pg 48. 

prior to the accident. 

He always cut the grass as low as he could. 

He would cut the grass as low as he could so he would not 

have to cut it as often. 

Pg 51. The only maintenance that he did on the two mowers was to 

check the gear boxes for oil. 

He put new blades on the subject Bush Hog one time and -that 

was two or three months prior to the accident. 

He had never had the mower blades sharpened before he 

replaced them on the subject Bush Hog. 

Pg 52. He had neither sharpened nor replaced the blades on the 

i 
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Sidewinder mower. 

He replaced the blades on the subject Bush Hog himself. 

He purchased the new blades from a dealer in Lawton. 

He does not recall if the subject Bush Hog had some chains 

at the front. 

After viewing a photograph of the subject Bush Hog, he does 

recall chains. 

He had a welder put chains on the front of the subject Bush 

Hog because the mower would sometimes throw rocks out. 

The photograph of the subject Bush Hog is Exhibit 6. 

He believes he had the chains welded onto the subject Bush 

Hog between 4 and 7 years ago. 

He put the chains on the subject Bush Hog to solve the 

problem of the mower throwing rocks. 

Pg 53. 

Pg 5 4 .  It never occurred to him to put a sold piece across the 

front of the subject Bush Hog to keep the mower from 

throwing rocks out. 

The only other modifications that he may have done to the 

subject Bush Hog was to add reinforcement or angle iron 

where cracks occurred. 

Pg 5 5 .  He believes he may have put some chains on the Sidewinder 

mower. 

He did not make any other changes or modifications to the 

Sidewinder mower. 

He is not aware that anyone has mowed the land in southeast 

Oklahoma since his accident. 



N o  one h a s  u s e d  t h e  s u b j e c t  Bush Hog s i n c e  t h e  a c c i d e n t .  

Pg 5 6 .  H e  t o o k  h i 5  d a u g h t e r  on t h e  t r a c t o r  w i t h  h i m  one  t i m e  b u t  

t h e r e  w a s  no implement  on t h e  t r a c t o r .  

H e  had n e v e r  had J u s t i n  r i d e  on t h e  t r a c t o r  w i t h  him p r i o r  

t o  t h e  day  b e f o r e  t h e  a c c i d e n t .  

H e  b e l i e v e s  t h a t  Shawna, h i s  y o u n g e s t  d a u g h t e r ,  r o d e  w i t h  

him on t h e  t r a c t o r  when s h e  w a s  1 0  o r  11 y e a r s  o l d ,  

Pg 5 7 .  Shawna r o d e  w i t h  him on t h e  t r a c t o r  once  o r  t w i c e  and t h e n  

h e  showed Shawna how t o  d r ive  t h e  t r a c t o r .  

H e  does n o t  bel ieve t h a t  Shawna ever mowed a s  a c h i l d .  

H e  does  n o t  b e l i e v e  t h a t  e i t h e r  h i s  w i f e  o r  h i s  o t h e r  

d a u g h t e r ,  B r i d g e t t e ,  ever mowed. 

H e  was n o t  aware  t h a t  t h e r e  w a s  a d a n g e r  i n  someone f a l l i n g  

o f f  of t h e  t r a c t o r  and b e i n g  h u r t .  

H e  had never  h e a r d  o f  a n  a c c i d e n t  where in  a t r a c t o r  t i p p e d  

o v e r .  

H i s  e d u c a t i o n  c o n s i s t s  of 9 years of s c h o o l i n g  i n  

P e n n s y l v a n i a  and h e a t  and a i r  c o n d i t i o n i n g  t r a i n i n g  a t  

Okmulgee Tech. 

Pg 5 8 -  

Pg 5 9 .  

Pg 6 0 .  H e  was born  i n  1932.  

P g  6 2 .  H e  d i d  service and  i n s t a l l a t i o n  of  h e a t i n g  and a i r  

c o n d i t i o n i n g  s y s t e m s  f o r  H o m e  Decor and A i r  C o n d i t i o n i n g  

f o r  13 o r  1 4  years. 

P g  6 3 .  H e  t h e n  s t a r t e d  h i s  own b u s i n e s s  i n  1 9 7 0 .  Ted’s  H e a t i n g  

& A i r  C o n d i t i o n i n g  i s  a c o r p o r a t i o n  w i t h  he and h i s  w i f e  

as  t h e  sole s h a r e h o l d e r s .  
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He did service and installation while at Home Decor. 

At Ted’s he does the paperwork, blueprints, and the 

estimations. 

Ninety-nine percent of his work is tied to new construction 

through bidding on commercial construction. 

He no longer bids on residential construction. He finds 

that there is more money in commercial construction. 

Pg 64. 

Pg 65. He has stopped bidding on residential construction since 

his accident. 

Some of his work is in the replacement of existing units. 

He does not consider it part of his work in delivering and 

installing new heating and air conditioning units to give 

operator’s and owner’s manuals to his customers. 

He does give manuals to his customers if he receives them. 

Pg 66. 

Pg 69. He presently has eight employees in his business. 

He probably had seven employees in his business at the time 

of his accident. 

He does not know the gross revenue of his business for the 

last three years. H i s  wife may know. 

Pg 70. He went back to work about 6 months after the accident. 

Pg 73. He believes that he took a bonus in 1986 to explain the 

large increase in income between 1985 and 1986. 

From 1986 to 1987, his income showed a decrease of about 

$20,000.00.  

Pg 7 4 .  Since he returned to work, his business has picked up 

considerably. 



Pg 7 7 .  H i s  nex t  memory d u r i n g  t h e  a c c i d e n t  o r  a f t e r  t h e  a c c i d e n t  

w a s  when he was under  t h e  Bush Hog. H e  recal ls  J u s t i n  

g e t t i n g  o f f  of t h e  t r a c t o r .  

At t h a t  t i m e ,  t h e  t r a c t o r  eng ine  w a s  s t i l l  o p e r a t i n g .  

H e  t o l d  J u s t i n  t o  go g e t  he lp .  

Pg 7 8 .  H e  t o l d  J u s t i n  t o  t u r n  t h e  t r a c t o r  key o f f  because J u s t i n  

g o t  e x c i t e d  and nervous and d i d  n o t  know what t o  do.  

The t r a c t o r  had h i t  a tree and s t a l l e d  t h e  t r a c t o r .  The 

c l u t c h  on t h e  t r a c t o r  w a s  s l i p p i n g .  J u s t i n  jumped o f f  of 

t h e  t r a c t o r  by h i m .  H e  t o l d  J u s t i n  t o  t u r n  t h e  t r a c t o r  key 

o f f ,  which  h e  d i d .  J u s t i n  t h e n  went f o r  h e l p .  

The t r a c t o r  h i t  a t ree  and s t a y e d  t h e r e  w i t h  t h e  t r a c t o r  

c l u t c h  s l i p p i n g .  The  b l a d e s  of  t h e  Bush Hog w e r e  not  

t u r n i n g .  

Pg 8 0 .  H e  had a s i x  pack of  bee r  b u t  he does  n o t  r e c a l l  i f  he  

drank any beer  on F r i d a y  n i g h t ,  t h e  n i g h t  be fo re  t h e  

a c c i d e n t .  

Pg 81.  H e  d i d  no t  have any th ing  t o  d r i n k  on t h e  morning of t h e  

a c c i d e n t .  

H e  i s  no longe r  a b l e  t o  r u n  h i s  b u s i n e s s  t h e  way he  r a n  it  

p r i o r  t o  t h e  a c c i d e n t .  H e  c an  no l o n g e r  g e t  on roo f s  nor 

can  h e  c h e c k  jobs  because of  t h e  l i m i t a t i o n s  of being i n  

a wheel c h a i r .  

Pg 8 2 .  Pau l  Rudy now h a s  t o  do t h e  c l imb ing  o n t o  t h e  r o o f .  Rudy 

has  worked f o r  him 9 o r  1 0  y e a r s .  

Pg 85 .  H e  i s  assuming t h a t  t h e  t r a c t o r  came t o  res t  a g a i n s t  a t ree  

a f t e r  t h e  a c c i d e n t .  H e  does  not know t h a t  as a f a c t .  
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Pg 8 6 .  H e  b e l i e v e s  t h a t  J u s t i n  p r o b a b l y  t u r n e d  t h e  t r a c t o r  t o  t h e  

r i g h t  when h e  f e l l  off of  t h e  t r a c t o r ,  o t h e r w i s e  h e  would 

have gone c o m p l e t e l y  u n d e r  t h e  Bush Hog. 

H e  assumes t h a t  t h e  t r a c t o r  h i t  someth ing  because  i t  w a s  

s t a l l ed .  H e  c o u l d  h e a r  t h e  t r a c t o r  motor r u n n i n g  b u t  t h e  

b l a d e  was n o t  t u r n i n g  and t h e  c l u t c h  on t h e  t r a c t o r  w a s  

s l i p p i n g .  

H e  b e l i e v e s  t h a t  t h e y  w e r e  g o i n g  e a s t  a t  t h e  t i m e  o f  t h e  

a c c i d e n t .  

Pg 8 7 .  They w e r e  g o i n g  r i g h t  a l o n g  t h e  s i d e  of  t h e  pond on t h e  

f i r s t  s w a t h .  They w e r e  2 o r  3 f e e t  away from t h e  bot tom 

of  t h e  embankment f o r  t h e  pond. 

Pg 88 .  The a r e a  t h a t  i s  g r e e n  i n  E x h i b i t  3 i s  t h e  area t h a t  h e  had 

c u t  p r i o r  t o  t h e  a c c i d e n t .  

The o n l y  m a i n t e n a n c e  o r  s e r v i c e  t h a t  he d i d  on t h e  t r a c t o r s  

o r  mowers w a s  t o  p u t  g e a r  o i l  i n  t h e  g e a r  box of t h e  

mowers. 

Pg 9 1 .  
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Klementovich  vs A 1  i ed  P r o d u c t s  

DEPOSITION OF JUSTIN MORALES, FEBRUARY 7 ,  1989 .  

4 .  

5 .  

7 .  

8 .  

9. 

Pg 11. 

A p r i l  2 2 ,  1989 
. .  . .  

H e  w a s  b o r n  J u n e  2 9 ,  1975.  

H e  i s  p r e s e n t l y  i n  t h e  s e v e n t h  g r a d e .  

The f i r s t  t i m e  he  had o p e r a t e d  t h e  t r a c t o r  w a s  on t h e  day 

b e f o r e  t h e  a c c i d e n t  w h i l e  he h e l p e d  o u t  w i t h  t h e  mowing. 

H e  and h i s  g r a n d f a t h e r  went o u t  t o  t h e  t r a c t o r .  

H e  d o e s  n o t  r e c a l l  what h i s  g r a n d f a t h e r  s a i d  t o  him about  

what h e  w a s  supposed t o  do .  

H i s  g r a n d f a t h e r  showed him how t o  t u r n  t h e  t r a c t o r  o n .  

H i s  g r a n d f a t h e r  showed him t h e  f o o t  p e d a l s  o n  t h e  t r a c t o r  

and  t o l d  him what t h o s e  f o o t  p e d a l s  w e r e  f o r .  H e  r e c a l l s  

t h a t  t h e r e  w e r e  some levers on t h e  t r a c t o r  b u t  he does  n o t  

r e c a l l  t h a t  h i s  g r a n d f a t h e r  t o l d  him a b o u t  how t o  u s e  t h e  

l eve r s .  

H e  d o e s  n o t  know i f  t h e r e  w a s  a lever t h a t  would r a i s e  and 

l o w e r  t h e  Bush H o g .  

H e  d o e s  n o t  remember i f  t h e r e  w a s  a lever t h a t  a c t u a l l y  

s t a r t e d  t h e  Bush Hog t u r n i n g .  

H e  d o e s  n o t  r e ca l l  i f  t h e  Bush Hog w a s  a t t a c h e d  t o  t h e  

t r a c t o r  when he  w a s  d r i v i n g  t h e  t r a c t o r  o n  F r i d a y ,  t h e  day 

b e f o r e  t h e  acc iden t .  

H e  d o e s  n o t  remember i f  h e  c u t  a n y  g rass  on  F r i d a y ,  t h e  day 

b e f o r e  t h e  a c c i d e n t .  

(Pages  12-15 are  m i s s i n g  from t h i s  copy of t h e  d e p o s i t i o n . )  

Pg 1 6 .  H i s  g r a n d f a t h e r  w a s  on t h e  l e f t  s i de  of t h e  t r ac tor .  
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His grandfather fell in front of the tractor wheel. 

The tractor wheel rolled over his grandfather. 

He turned the tractor to the right after his grandfather 

fell. 

He is not sure whether or not the tractor hit a tree or 

anything else to cause it to come to rest. 

When he got off of the tractor, his grandfather told him 

to go back and turn the tractor off. 

Pg 17. He does not recall if there was a seat belt on the tractor. 

He does not recall his grandfather telling him that the 

mower was dangerous. 

He had ridden on the tractor with his grandfather before 

the weekend of the accident. 

He had not ridden with his grandfather previously while he 

was mowing. 

The first time he had ever ridden on the tractor with the 

mower behind the tractor was on the day before the 

accident. 

He had never driven the tractor before the day before the 

accident. 

Pg 1 8 .  

Pg 19. He had operated a walk-behind lawn mower at his house. 

There was a four-wheeled ATV on the land. 

Pg 20. He had ridden the four-wheeled ATV. 

His father taught him how to operate the four-wheeled A m .  

He does not recall how he operated the brake on the 

tractor. 
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H e  does not r e c a l l  w h e t h e r  o r  no t  t h e  ground around t h e  

acc iden t  l o c a t i o n  was w e t .  

Pg 2 1 .  H e  does not remember whether o r  no t  t h e  t r a c t o r  stopped 

be fo re  he got  o f f  of t h e  t r a c t o r .  

H e  does not r e c a l l  whether o r  not he appl ied  t h e  brakes on 

t h e  t r a c t o r  before  h e  jumped o f f  of t h e  t r a c t o r ,  

H e  does not know i f  anything happened t o  j e r k  t h e  t r a c t o r  

a s  h i s  grandfa ther  was reaching  f o r  t h e  branch. 

H e  does not r e c a l l  i f  t h e r e  w e r e  any bumps i n  t h e  ground 

a t  t h e  accident  l o c a t i o n .  

P g  2 2 .  H e  does not r e c a l l  what a c l u t c h  i s  on a t r a c t o r .  
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Klementovich vs Allied Products 

DEPOSITION OF BETTY KLEMENTOVICH, FEBRUARY 7, 1989. 

Pg 3 .  She was married to Ted Klementovich on June 6, 1954. 

Pg 4 .  She graduated from high school at Mangum, Oklahoma. 

Pg 5. She has worked at Ted’s Heating & Air since that business 

started in 1970. 

Pg 7. She does the bookkeeping and pays the bills at Ted’s 

Heating & Air Conditioning. 

Pg 8. Ted took care of all of the bid records at Ted‘s. 

Pg 9. Ted’s is a corporation. 

Jim Keiningham has worked at Ted’s for about 12 years. 

He is the serviceman. 

Pg 10. Shawna Branson (her daughter) has been the secretary at 

Ted’s for about 1 1/2 years. 

Pg 11. Paul Rudy has worked at Ted’s for about 13 or 14 years. 

He installs equipment. 

John Hillman has worked for Ted‘s for 5 or 6 years. 

does service work and installation. 

Joe Cunningham has worked at Ted‘s for about 1 year. 

helps with installations and with service. 

Ray Carnahan has worked at Ted’s for about 1 year. 

Ray Carnahan helps with installations when Ted needs him. 

Richard Carnahan also works part-time as extra help at 

Ted‘s. 

He 

He 

Pg 12. 

Pg 1 3 .  

Pg 14. Manuel Lesmada has worked at Ted’s since 1988. He makes 

s h e e t  metal. 
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She b e l i e v e s  t h a t  s e r v i c e  would a c c o u n t  f o r  o n e- e i g h t h  

t o  o n e- f o u r t h  of t h e  income and i n s t a l l a t i o n  a c c o u n t s  f o r  

t h e  r e m a i n d e r  o f  t h e  income a t  Ted ' s .  

Pg 1 6 .  Ted  Klementovich  c a n  no l o n g e r  go and make est imates.  H e  

c a n n o t  check  on  j o b  s i t e s ,  crawl i n  a t t i c s ,  c r a w l  under  

h o u s e s ,  o r  so  f o r t h .  H e  u s u a l l y  has  P a u l  Rudy do t h o s e  

t h i n g s  f o r  him. 

Pg 1 7 .  S i n c e  t h e  a c c i d e n t  i n  October ,  1 9 8 7 ,  Ted ' s  h a s  b i d  on less 

c o n t r a c t s  t h a n  i t  would have i n  t h e  p a s t .  

Pg 1 9 .  T e d ,  s h e ,  t h e i r  d a u g h t e r ,  and t h e i r  g r a n d c h i l d r e n  had gone 

down t o  t h e  s o u t h e a s t e r n  p a r t  of Oklahoma. 

She does  n o t  r e c a l l  i f  Ted had worked w i t h  J u s t i n  on t h e  

t r a c t o r  t o g e t h e r  and  had done some mowing on  t h e  d a y  b e f o r e  

t h e  a c c i d e n t .  

She d i d  n o t  know t h a t  Ted and J u s t i n  had been r i d i n g  on t h e  

t r a c t o r  t o g e t h e r  w h i l e  o p e r a t i n g  t h e  m o w e r  a t  any  t i m e  

b e f o r e  t h e  a c c i d e n t .  She would n o t  have  objected had s h e  

known t h e y  had b e e n  r i d i n g  on t h e  t r a c t o r  t o g e t h e r .  

She has  n e v e r  o p e r a t e d  t h e  t r a c t o r  powered r o t a r y  mower. 

P g  2 0 .  She  h a s  n e v e r  d r i v e n  a t r a c t o r .  

She  found o u t  a b o u t  t h e  a c c i d e n t  f rom J u s t i n .  J u s t i n  came 

r u n n i n g  toward  t h e  t r a i l e r  and s c r e a m i n g .  A t  t h a t  t i m e ,  

s h e  had h e r  f o u r - y e a r  o l d  g randson  on  a four- wheeled  Am. 

Pg 2 2 .  H e r  son- in- law,  C o r r y  Branson,  t h e n  g o t  o n  t h e  four-wheeled 

ATV and went t o  t h e  a c c i d e n t  s i t e .  

She  a150 went t o  t h e  a c c i d e n t  s i t e .  
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t h e  p o s i t i o n  of  t h e  She  c a n n o t  r eca l l  t r a c t o r  and s o  f o r t h  

a t  t h e  a c c i d e n t  s i t e .  She s a w  T e d  u n d e r  t h e  Bush  Hog. 

Pg 23 .  E x h i b i t  1 i s  a s k e t c h  showing t h e  t r a c t o r  and t h e  Bush Hog. 

Pg  2 4 .  She  i n d i c a t e s  w i t h  a X a p p r o x i m a t e l y  where T e d ' s  head w a s  

l o c a t e d  on t h e  l e f t  s ide of t h e  Bush Hog. 

Pg 25 .  She  loaned  some money t o  Ted ' s  t o  keep  t h e  b u s i n e s s  going 

a f t e r  t h e  a c c i d e n t .  

Pg 2 6 .  The employees a t  Ted ' s  worked by t h e  h o u r .  

Ted  r e c e i v e d  a s a l a r y  from Ted ' s .  

Pg 2 9 .  She n e v e r  saw a n  o p e r a t o r ' s  manual o r  a n y  d e c a l s  on any of  

t h e  t r a c t o r s  o r  m o w e r s .  

P g  3 0 .  Ted had n o t  t a k e n  any m e d i c a t i o n  n o r  d r u n k  any a l c o h o l  o n  

t h e  day of t h e  a c c i d e n t  o r  t h e  d a y  b e f o r e  t h e  a c c i d e n t .  

Pg 31 .  She  d r o v e  t o  t h e  a c c i d e n t  s i t e  i n  t h e  p i c k u p .  H e r  son- in-  

l a w  p i c k e d  up t h e  Bush Hog and l a i d  it on  h e r  d a u g h t e r ' s  

legs t o  h o l d  t h e  Bush Hog up.  H e r  son- in- law t h e n  p u l l e d  

Ted  o u t  from u n d e r  t h e  Bush Hog, p u t  T e d  i n  t h e  back of t h e  

p i c k u p ,  and d r o v e  Ted t o  Antlers, which w a s  2 2  m i l e s  away. 
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Klementovich vs Allied Products 

DEPOSITION OF JOHN B. SEVART, APRIL 3, 1989. 

Pg 4 .  He is a licensed professional engineer in private practice. 

He is affiliated with Advance Technology, Inc. and Outdoor 

Services , Inc . 
Pg 5. He is appearing at the deposition as a representative as 

J.B. Sevart, P.E., a professional engineering firm. 

Pg 6. Several years ago, Advance Technology had a research 

project concerned with frontal guarding of rotary field 

mowers and did some development work in that regard and 

built two or three prototypes. The bulk of that work was 

done by 1983. 

That work is reported in AT1 Report 309910 entitled Rotary 

Field Mower Intake Guard Development. 

Pg 7. He has a videotape of testing of the frontal guard by 

Allied in 1983. 

He has a videotape of an AT1 test of the frontal guard from 

1986. 

He has a videotape of the accident site and the subject 

equipment. 

Pg 9. Among the materials that he has are a one page summary 

entitled Fact Sheet that he prepared in preparation for 

this deposition, a one page description of the machinery 

and the accident, illustrations of the accident, summaries 

of the depositions of M r .  and Mrs. Klementovich and Justin 

Morales, a field report of the inspection, information 



2 

entitled Accident Statistics, materials entitled 

Foreseeability of Riders, materials entitled Mower Guarding 

Information, materials entitled AT1 Intake Guarding, 

materials from Bush Hog, materials on warnings, materials 

on standards, and operator's manual for a Ford 8N tractor. 

Pg 10. He has a packet of price lists and manuals for the 105 

series rotary cutter. He has drawings and blueprints of 

Bush Hog cutters. 

Pg 11. He does not know if he has produced everything that he has 

in his possession concerning the Sevart proposed guard. 

Pg 14. He does not believe that the questions of operator presence 

sensing devices, ingress and egress hand grips, or kill 

switches as equipment for tractors is relevant to this 

lawsuit. 

Pg 16. He has not produced all documents related to proposed 

warnings that he has drafted or designed for proposed use 

on rotary mowers or in field rotary mower manuals. 

Pg 19. During 1985 through 1988, the gross income of J.B. Sevart, 

P.E. and AT1 would have been more than 50% but less than 

70% derived from matters in litigation or potentially in 

litigation. 

Pg 22. He believes that less than half of his personal, 

professional income is derived through ATI. 

He currently has approximately 160 open cases. 

Pg 23. His current case load is approximately 70% of his load 

three or f ou r  years ago. 
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H e  d i d  n o t  examine t h e  a c c i d e n t  s i t e .  H e  had t h e  a c c i d e n t  

s i t e  examined by H u l l ,  a n  i n v e s t i g a t o r .  

P g  2 4 .  H u l l  d i d  n o t  o p e r a t e  t h e  s u b j e c t  t r ac to r  and s u b j e c t  mower 

t o g e t h e r .  

H u l l  looked a t  t h e  s u b j e c t  equ ipment  a n d  photographed t h e  

s u b j e c t  equipment .  

H e  i n s t r u c t e d  H u l l  n o t  t o  mow w i t h  t h e  s u b j e c t  t r a c t o r  and Pg 25 .  

s u b j e c t  mower because t h e  equ ipment  w a s  n o t  s a f e  t o  be  

u s e d .  

Pg 2 6 .  The s u b j e c t  mower i s  unguarded a n d  h a s  q u e s t i o n a b l e  

g u a r d i n g  on t h e  d r i v e  l i n e .  

T h e  s u b j e c t  t r a c t o r  has  no r o l l  bars  a n d  no  s e a t  b e l t .  

H e  h a s  no i n f o r m a t i o n  as t o  w h e t h e r  o r  n o t  t h e r e  was a 

s e c o n d  t r a c t o r  o r  second m o w e r  a t  t h e  a c c i d e n t  s i t e  a t  t h e  

t i m e  H u l l  made h i s  i n s p e c t i o n .  

E x h i b i t  3 a d rawing  t h a t  he  had p r e p a r e d  showing two peop le  

o n  t h e  t r a c t o r  p r i o r  t o  t h e  a c c i d e n t .  

E x h i b i t  4 i s  a drawing t h a t  h e  had  p r e p a r e d  showing two 

p e o p l e  on t h e  t r a c t o r  a f t e r  t h e  a c c i d e n t  s t a r t e d .  

The t w o  p e o p l e  shown i n  E x h i b i t  4 would be i n  a p p r o x i m a t e l y  

t h e  same l o c a t i o n  a t  t h e  c o n c l u s i o n  o f  t h e  a c c i d e n t .  

H e  does n o t  know why t h e  s u b j e c t  t r a c t o r  s t o p p e d  d u r i n g  t h e  

a c c i d e n t .  

H e  d o e s  n o t  know t h e  e x a c t  p o s i t i o n  of t h e  p l a i n t i f f  when 

t h e  t r a c t o r  s t o p p e d .  

E x h i b i t  5 a re  h i s  n o t e s  d e s c r i b i n g  t h e  a c c i d e n t .  

P g  2 9 .  

P g  3 0 .  

Pg 31. 



4 

In his opinion, the tractor was going approximately 2 mph 

at the time of the accident. 

Pg 32. He believes that the subject tractor was in first gear and 

Pg 33. 

Pg 3 4 .  

Pg 3 6 .  

operating at less than full throttle but more than half 

throttle at the time of the accident. He bases that 

opinion on Klementovich's deposition and his understanding 

of the operation of the machine. 

The Ford 8N manual indicates a maximum unloaded speed in 

low of 3.69 mph. 

His understanding is that the subject tractor has a 

mechanical transmission with one range and three gears 

forward. 

His understanding is that the subject tractor has a 5 4 0  rpm 

PTO output shaft. 

He does not know if the subject tractor had both engine 

drive and ground drive PTO. 

He believes that Ford 8N tractors were generally made 

between 1947 and 1952. 

His opinions are not dependent upon whether the subject 

tractor was in ground drive or engine speed PTO at the time 

of the accident. 

His understanding is that the accident location was level 

terrain. 

His understanding is that Klementovich fell slightly 

forward and to the left such that the rear left tractor 

wheel passed over his legs and the mower deck went over his 
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legs. 
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Pg 37. He believes that Rlementovich probably fell face down. 

He believes that the major injuries were associated with 

the legs and the balance of the injuries were created by 

the left edge of the mower deck coming over the torso, 

Pg 38. His understanding is that the subject tractor came to rest 

against a tree at the conclusion of the accident. 

In his opinion, the subject tractor was turned to the right 

as a panic reaction by Morales to get away from his 

grandfather. 

Pg 39. He believes that the tractor manual indicates that if the 

clutch slips that the PTO would stop whether or not the PTO 

were in ground drive or engine speed. 

Pg 4 0 .  If the subject tractor had a live PTO, the PTO would 

continue to operate even if the transmission clutch was 

s lipping. 

Pg 41. His understanding is that Klementovich had the subject 

mower in the lowest cutting position and was cutting grass 

and vegetation that was 20 to 2 4  inches high. In his 

opinion, that was an appropriate height to cut the 

vegetation that was present. 

Exhibits 7 ,  8, and 9, are his deposition summaries. 

His vita is Exhibit 13. 

Pg 4 2 .  Exhibit 15 is a fact sheet that he has prepared. 

Pg 4 3 .  Exhibit 16 is a folder he has prepared entitled Accident 

Statistics. That folder contains a list of field mower 
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accidents that he has investigated from 1978 through 1985. 

Field mower accidents generally fall into three categories, 

blade contact, thrown objects, and PTO entanglement. 

He would say that he expresses an opinion that the product 

was defective in less than half of his retentions. 

Approximately 10% of his retentions are by defendants. He 

finds approximately half of those products defective and 

half not defective. 

Pg 4 6 .  He agrees to testify in less than half of his retentions, 

whether those retentions are for plaintiff or defendant. 

Pg 4 7 .  Exhibit 17 is a packet of information concerning 

foreseeability of riders. 

He would not agree that a seat wide enough for two people 

would be a good idea, even though such an idea was 

expressed by NSC in 1943. 

Pg 48. He believes that the procedure outlined by Wilsy €or 

training new tractor operators is a good procedure as long 

as there is no implement attached to the power take-off and 

the tractor has a hitch. 

Pg 49. His father taught him to drive a tractor in 1945 while 

standing on the hitch. 

When his father wanted to show him h o w  to operate a tractor 

with an implement, his father sat on the fender. 

Pg 50. In his opinion, a tractor manual should have included 

instruction about how to train a new operator. 

His understanding is that Klementovich was a 55 year old 
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man who operated the subject tractor three or four times 

a year for a matter of a few hours each time for about 15 

years. 

Pg 51. He believes it was reasonable for Klementovich to permit 

his grandson to ride with him on the tractor. 

He saw similar type of conduct every summer while he was 

on the farm. 

A s  an engineer, he would not recommend that children ride 

on tractors, but he believes it is not an unusual practice, 

even today. 

Pg 42. He believes it would be reasonable that Klementovich would 

not appreciate the true nature of the risk. 

Pg 53. In his opinion, Klementovich did not appreciate the risk 

of what could happen if he got run over by the mower. 

In his opinion, Klementovich should have read the 

operator’s manual for the mower, provided that he received 

an operator‘s manual with the mower. 

Pg 5 4 .  If Klementovich received an operator’s manual with the 

mower but did not read the manual, he would then criticize 

that conduct. 

Pg 55. He has a blueprint of a caution decal. That decal is 

inadequate. That decal does not give any indication of the 

consequences of not following the warnings. That decal 

also mixes hazards by addressing thrown objects, PTO 

entanglement, and blade contact in the same warning. 

Pg 56 .  He believes that there should have been three separate 
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decals for the three hazards. 

He believes that the signal word of the warnings was 

improper. The level of warning should have been danger 

rather than caution. 

He believes it would be necessary to have a warning 

indicating that if a person were run over by the Bush Hog 

while it was in operation that the person would risk 

serious injury or death. 

Pg 59. He believes that the warning should have been done with 

words or pictographs. 

He believes that there should have been a warning to 

operate the mower only with tractors equipped with roll 

bars and seat belts. 

He believes that there should be a fourth panel indicating 

a consequence of not following the warnings. 

He has not attempted to write a specific warning for this 

mower. 

Pg 60. 

The first panel of the warning should say “Danger”. 

The second panel of the warning should be a descriptive or 

pictorial depiction of the risk of blade contact injury. 

The third panel would indicate the do’s and the don‘ts, one 

of which would be to not allow any riders on the tractor 

or mower and one would be to not operate the mower with a 

tractor not equipped with roll bar and seat belt. 

The forth panel of the warning would be a list of 

consequences of not following the warning. 
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Pg 6 2 .  The s u b j e c t  m o w e r  had no warning d e c a l  when it w a s  examined 

by H u l l .  

I n  h i s  o p i n i o n ,  A l l i e d  s h o u l d  have  p r o v i d e d  a more d u r a b l e  

warn ing  t h a t  would l a s t  2 0  years o r  more. 

The warning c o u l d  have been w r i t t e n  on  m e t a l  and  a t t a c h e d  

t o  t h e  mower i n  a s im i l a r  manner t o  t h e  s e r i a l  p l a t e .  

Pg 6 4 .  C u r r e n t  decals u s e  a d u r a b l e  p l a s t i c  w i t h  o x i d a t i o n  

r e s i s t e n t  a d h e s i v e .  

H e  b e l i e v e s  t h a t  b o t h  John Deere a n d  I H C  w e r e  u s i n g  p l a s t i c  

d e c a l s  w i t h  o x i d a t i o n  proof  a d h e s i v e s  i n  1 9 7 0 .  

H e  does n o t  know i f  p l a s t i c  d e c a l s  w i t h  o x i d a t i o n  proof 

a d h e s i v e s  w i l l  be  1008 l e g i b l e  i f  l e f t  o u t  i n  t h e  e l e m e n t s  

f o r  1 6  years. 

H e  b e l i e v e s  t h a t  d e c a l s  f o r  f i e l d  r o t a r y  mowers s h o u l d  l a s t  

a t  l e a s t  2 5  years.  

H e  would n o t  a l l o w  h i s  g r a n d c h i l d  t o  r i d e  on a t r a c t o r  t h a t  

h e  d r i v i n g  w h i l e  p u l l i n g  a f i e l d  r o t a r y  m o w e r  i f  t h a t  

t r a c t o r  d i d  n o t  have  a c a b .  

H e  does  n o t  c r i t i c i z e  Klementovich  f o r  a l l o w i n g  h i s  

g r a n d c h i l d  t o  r i d e  on t h e  t r a c t o r  w i t h o u t  a cab. 

H e  b e l i e v e  t h a t  he has  a b e t t e r  u n d e r s t a n d i n g  of t h e  

consequences  and  a c c i d e n t s  due t o  h i s  t e c h n i c a l  t r a i n i n g  

t h a n  Klementovich  would have .  

Pg 6 5 .  

Pg 6 7 .  

Pg 6 8 .  

Pg 6 9 .  H e  b e l i e v e s  t h a t  t h e  s u b j e c t  mower i s  d e f e c t i v e  i n  d e s i g n  

re la t ive  t o  s a f e t y  and human f a c t o r s  c o n s i d e r a t i o n s .  

I n  h i s  o p i n i o n  t h e  h a z a r d  of b l a d e  c o n t a c t  w a s  well known 
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Pg 72. 

Pg 7 4 .  

Pg 75. 

Pg 77. 
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prior to 1972. 

He believes it was possible for Allied to have provided far 

more adequate guarding to reduce the risk of blade 

entanglement. 

In his opinion, if the subject mower had been equipped with 

any type of frontal guard, Klementovich would not have 

experienced blade contact. 

He has not designed nor tested any frontal guards that are 

not reflected in the AT1 Report, Exhibit 18. 

He has a folder entitled Mower Guarding information. 

His records of testing of the Sevart proposed guard 

consists of a videotape from the summer of 1986 and several 

photographs of an area mowed in 1983. 

He does not have any photographs indicating mowing without 

the guard. 

Exhibit 20 is a document generated by Bush Hog, 1983, 

summarizing testing of a guard developed by Bush Hog from 

a Sevart paper of 1982. 

Exhibit 25 consists of various documentation of warnings. 

He believes that the subject mower violates Article B.15 

from the 1972 AE Yearbook concerning the expected standard 

of care in the design of a product and the proper regard 

for the safety, health and welfare of the public by 

engineers. 

In his opinion, safety was not a major consideration in the 

design of the subject mower. He bases that opinion on a 
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comparison of the subject mower against safety features 

that were available including guarding and improved 

warnings. 

Pg 7 8 .  He believes that Allied should have included a clutch in 

Pg 79. 

Pg 80. 

the drive line that would permit power to be transmitted 

in only one direction so as to allow the tractor to drive 

the mower but not allow the mower to drive the tractor. 

The only safety feature that he found on the subject mower 

was a tubular shielding of the drive line. 

A chain guard was added by Klementovich. 

He is not aware of any warning ever being on the subject 

mower. 

A portion of the drive line on the subject mower was 

unguarded. 

The subject mower had no single direction clutch. 

His understanding is that there was no master shield on the 

gear box at the time the subject mower was sold. 

He believes that Bush Hog sold the subject mower without 

drive shaft. 

He believes that John Deere, BMB, Rhino Caldwell, Woods 

Brothers and Sunmaster, in addition to Bush Hog, were 

manufacturing field rotary mowers in 1973. 

Of the above manufacturers of mowers, he believes that only 

John Deere provided any kind of frontal guarding. That 

guarding consisted of a metal plate that went across the 

front of the mower and extended to approximately 1 inch 
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from t h e  bottom of t h e  s k i d s .  

Pg 8 1 .  H e  does not  have any l i t e r a t u r e  d e p i c t i n g  t h a t  John Deere 

mower wi th  guard. 

Pg 8 2 .  I n  h i s  opin ion ,  Bush Hog has been aware of b lade  c o n t a c t  

acc iden t s  f o r  a t  l e a s t  2 0  yea r s  but  has done nothing t o  

improve t h e  s a f e t y  l e v e l  of t h e  mower o r  t o  i s s u e  

r e t r o a c t i v e  warnings o r  t o  make a v a i l a b l e  f r o n t a l  guards.  

I t  would have been t echno log ica l ly  f e a s i b l e  f o r  t h e  s u b j e c t  

t r a c t o r  t o  have been manufactured w i t h  a k i l l  switch i n  t h e  

Pg 8 9 .  

s e a t  of t h e  t r a c t o r .  

Pg 9 0 .  I n  h i s  op in ion ,  a t r a c t o r  k i l l  switch should not r e s t a r t  

o r  pe rmi t  t h e  e n g i n e  t o  r e s t a r t  i f  t h e  o p e r a t o r  i s  o f f  t h e  

s e a t  more than  ha l f  a second. 

Pg 9 1 .  K i t s  f o r  k i l l  switches f o r  t r a c t o r  s e a t s  a r e  commercially 

a v a i l a b l e  today.  Those k i t s  a r e  not  designed f o r  a Ford 

8 N  t r a c t o r .  

Pg 9 2 .  I t  would no t  be i n f e a s i b l e  t o  des ign  a k i l l  s w i t c h  k i t  f o r  

a Ford 8 N  t r a c t o r .  

H e  be l i eves  t h a t  t h e  sub jec t  t r a c t o r  engine would cont inue  

t o  opera te  f o r  four  o r  f i v e  seconds a f t e r  t h e  s e a t  was 

vacated i f  t h a t  t r a c t o r  had been equipped w i t h  a k i l l  

swi tch .  

H e  be l i eves  t h a t  t h e  s u b j e c t  t r a c t o r  would have moved 

forward 1 0  o r  1 2  f e e t  a f t e r  t h e  k i l l  swi tch  was a c t i v a t e d  

had t h e  subject  t r a c t o r  been equipped w i t h  a k i l l  switch 

and been o p e r a t i n g  a 2 mph. 
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Pg 9 4 ,  

Pg 9 6 .  

Pg 9 8 .  

Pg 1 0 0 .  
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H e  does not  have an  o p i n i o n  a s  t o  w h e t h e r  o r  not  t h e  

s u b j e c t  t r a c t o r  w a s  d e f e c t i v e  by r ea son  of absence of a 

k i l l  swi tch .  

H e  i s  g e n e r a l l y  an advoca te  of  t h e  u s e  of k i l l  s w i t c h e s  on 

a g r i c u l t u r a l  t r a c t o r s .  

H e  cannot f i n d  any u s e  f o r  an a g r i c u l t u r a l  t r a c t o r  t h a t  

r e q u i r e s  t h e  eng ine  t o  be o p e r a t i n g  w i t h  t h e  t r ansmis s ion  

engaged bu t  no o p e r a t o r  i n  t h e  s e a t .  H e  b e l i e v e s  t h a t  t h e  

way t o  prevent  such o p e r a t i o n  would be t o  have an o p e r a t o r  

p resence  sens ing  system. 

H e  b e l i e v e s  t h a t  even i f  t h e  s u b j e c t  t r a c t o r  had been 

equipped wi th  a seat k i l l  s w i t c h  and Morales have s tood  u p  

when h i s  g r a n d f a t h e r  f e l l ,  t h a t  Klementovich would s t i l l  

have gone under t h e  mower deck.  

In h i s  op in ion ,  t h e  s u b j e c t  t r a c t o r  should  have had hand 

ho lds  f o r  g e t t i n g  on  and  g e t t i n g  o f f  of t h e  t r a c t o r .  

H e  does no t  have an o p i n i o n  concern ing  t h e  adequacy of t h e  

s t e p s  o r  running  board  on t h e  s u b j e c t  t r a c t o r .  

H e  does not  b e l i e v e  t h a t  hand g r i p s  on t h e  cowling o r  t h e  

f ende r  of t h e  s u b j e c t  t r a c t o r  would have prevented t h e  

p r e s e n t  a c c i d e n t .  

H i s  unders tanding  i s  t h a t  Klementovich l o s t  h i s  ba lance  

when he r e l e a s e d  his g r i p  on t h e  f e n d e r  and sea t .  

Klementovich r e l e a s e d  h i s  g r i p  t o  r each  f o r  a l imb. H e  

does no t  b e l i e v e  it would have made any d i f f e r e n c e  i f  t h e r e  

had been a hand ho ld  on t h e  f e n d e r  t h a t  Klementovich would 
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have continued to hold on to. 

Pg 1 0 1 .  His understanding is that Klementovich is not positive 

which hand he used to reach out to the limb. The closest 

hand was the left hand. 
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The f o l l o w i n g  p h o t o g r a p h s ,  1 - 1 2 6 ,  were t a k e n  by F . J .  Appl o n  

A p r i l  2 5  a n d  2 6 ,  1989 d u r i n g  t e s t i n g  of t h e  S e v a r t  p r o p o s a l  g u a r d  

f o r  a Bush Hog 1 0 5  r o t a r y  m o w e r .  T h e s e  t es t s  w e r e  c o n d u c t e d  i n  t h e  

v i c i n i t y  o f  S e l m a ,  Alabama. 

P h o t o g r a p h  

P h o t o g r a p h  

P h o t o g r a p h  

P h o t o g r a p h  

P h o t o g r a p h  

P h o t o g r a p h  

P h o t o g r a p h  

1. 

2 .  

3 .  

4. 

5 .  

6 .  

7 .  

A v i e w  of  t h e  t e s t  area  u s e d  d u r i n g  t h e  dummy 

t e s t s  i s  shown. The two m a r k e r s  a re  t e n  fee t  

a p a r t .  The dummy shown i s  a f i v e  p e r c e n t i l e  dummy 

and  i s  l a i d  p e r p e n d i c u l a r  t o  t h e  p a t h  o f  t r a v e l  

of t h e  t r a c t o r  a n d  m o w e r .  

A v i e w  f rom t h e  r i g h t  of t h e  e x e m p l a r  B u s h  Hog 1 0 5  

r o t a r y  m o w e r ,  t h e  S e v a r t  p r o p o s e d  g u a r d ,  and a 

J o h n  Deere 950 t r a c t o r  i s  shown.  

A c l o s e r  view f rom t h e  r i g h t  of t h e  p r o p o s e d  g u a r d  

i s  shown. 

A view f rom t h e  r ea r  o f  t h e  e x e m p l a r  mower 

e q u i p p e d  w i t h  t h e  p r o p o s e d  g u a r d  i s  shown. 

A v i e w  f r o m  t h e  r i g h t  of t h e  S e v a r t  p r o p o s e d  g u a r d  

p o s i t i o n e d  4 i n c h e s  above t h e  ground i n  

p r e p a r a t i o n  f o r  a p e r p e n d i c u l a r  t e s t  w i t h  t h e  

f i v e  p e r c e n t i l e  dummy i s  shown.  

A view f rom t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  P h o t o g r a p h  5 i s  shown.  

A n o t h e r  v i e w  s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

P h o t o g r a p h  6 i s  shown.  One a r m  o f  t h e  dummy i s  

u n d e r n e a t h  t h e  d e c k  of t h e  m o w e r .  



Photograph  

Pho tograph  

8 .  

9 .  

Photograph  1 0 .  

Pho tograph  11. 

Pho tograph  1 2 .  

Pho tograph  13 .  

Pho tograph  1 4 .  

Photograph  15. 

Pho tograph  1 6 .  
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A view o f  t h e  r e s u l t  o f  a r e p e t i t i o n  o f  t h e  t e s t  

d e s c r i b e d  i n  P h o t o g r a p h  5 w i t h  t h e  t e s t  c o u r s e  

e x t e n d e d  t o  a l e n g t h  o f  15 f e e t  i s  shown. I n  t h i s  

t e s t ,  t h e  dummy went  c o m p l e t e l y  under  t h e  g u a r d .  

A v i e w  from t h e  r i g h t  of t h e  S e v a r t  proposed guard  

p o s i t i o n e d  2 i n c h e s  above t h e  ground i n  

p r e p a r a t i o n  f o r  a p e r p e n d i c u l a r t e s t  w i t h  t h e  f i v e  

p e r c e n t i l e  dummy i s  shown. 

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  9 i s  shown. T h e  dummy w e n t  

c o m p l e t e l y  u n d e r n e a t h  t h e  g u a r d .  

A view from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  P h o t o g r a p h  9 i s  shown. 

A view from t h e  r i g h t  o f  t h e  S e v a r t  proposed guard  

l o c a t e d  a t  g round  l eve l  i n  p r e p a r a t i o n  f o r  a 

p e r p e n d i c u l a r  t e s t  w i t h  t h e  f i v e  p e r c e n t i l e  dummy 

i s  shown. 

A view a l o n g  t h e  p a t h  o f  t r a v e l  i n  p r e p a r a t i o n  f o r  

t h e  t e s t  d e s c r i b e d  i n  Pho tograph  1 2  i s  shown. 

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  1 2  i s  shown. 

A v i e w  from t h e  r i g h t  a t  t h e  c o n c l u s i o n  o f  t h e  

t e s t  described i n  P h o t o g r a p h  1 2  i s  shown. T h e  

dummy d id  n o t  go u n d e r  t h e  g u a r d  i n  t h i s  t e s t .  

A v i e w  from t h e  r i g h t  o f  t h e  S e v a r t  p roposed  guard  

p o s i t i o n e d  4 i n c h e s  above t h e  ground i n  
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Photograph  1 7 .  

Photograph 1 8 .  

Photograph 1 9 .  

Photograph 2 0 .  

Pho tograph  2 1. 

Pho tograph  2 2 .  

Pho tograph  2 3 .  

Photograph 2 4 .  
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p r e p a r a t i o n  f o r  a p a r a l l e l  t e s t  of t h e  f i v e  

p e r c e n t i l e  dummy i s  shown. . .  ~, 

A v i e w  from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  1 6  i s  shown. 

A v i e w  from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  1 6  i s  shown. 

A r i g h t  rear  q u a r t e r  v i e w  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  1 6  i s  shown. Both 

l e g s  o f  t h e  dummy went u n d e r  t h e  g u a r d  and u n d e r  

t h e  d e c k  of  t h e  m o w e r  i n  t h i s  t e s t ,  

A v i e w  from t h e  r i g h t  of  t h e  S e v a r t  p r o p o s e d  guard  

p o s i t i o n e d  2 i n c h e s  above t h e  ground i n  

p r e p a r a t i o n  f o r  a p a r a l l e l  t es t  on t h e  f i v e  

p e r c e n t i l e  dummy i s  shown. 

A v i e w  from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  2 0  i s  shown. 

A r i g h t  r e a r  q u a r t e r  v i e w  a t  t h e  c o n c l u s i o n  o f  t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  2 0  i s  shown. 

A v i e w  from t h e  r i g h t  a t  t h e  c o n c l u s i o n  o f  t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  2 0  i s  shown. Both  

legs  o f  t h e  dummy went u n d e r  t h e  g u a r d  and u n d e r  

t h e  d e c k  o f  t h e  mower  i n  t h i s  t e s t .  

A v i e w  from t h e  r i g h t  of t h e  S e v a r t  p r o p o s e d  guard  

p o s i t i o n e d  a t  ground l e v e l  i n  p r e p a r a t i o n  f o r  a 

p a r a l l e l  tes t  o f  t h e  f i v e  p e r c e n t i l e  dummy i s  

shown. 
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Photograph 2 5 .  

Photograph 2 6 .  

Photograph 2 7 .  

Photograph 2 8 .  

Photograph 2 9 .  

Photograph 3 0 .  

Photograph 31. 

Photograph 32. 

Photograph 3 3 .  
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A view from t h e  r i g h t  d u r i n g  t h e  t e s t  desc r ibed  

i n  Photograph 2 4  i s  shown. 

A r i g h t  r e a r  q u a r t e r  view a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Photograph 2 4  i s  shown. Both 

legs of t h e  dummy w e n t  under  t h e  guard and under 

t h e  deck of t h e  mower d u r i n g  t h i s  t e s t .  

A view from t h e  r i g h t  of t h e  S e v a r t  proposed guard 

p o s i t i o n e d  4 i n c h e s  above t h e  ground i n  

p r e p a r a t i o n  f o r  t h e  p e r p e n d i c u l a r  t e s t  of t h e  95  

p e r c e n t i l e  dummy i s  shown. 

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  desc r ibed  

i n  Photograph 2 7  i s  shown. 

A view from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Photograph 2 7  i s  shown. 

Another view from t h e  r i g h t  a t  t h e  conc lus ion  of 

t h e  t e s t  d e s c r i b e d  i n  Photograph 2 7  i s  shown. 

Another view from t h e  r i g h t  a t  t h e  conc lus ion  of 

t h e  t e s t  d e s c r i b e d  i n  Photograph 2 7  i s  shown. The  

e n t i r e  dummy went under t h e  guard  and bo th  l e g s  

and one arm w e r e  under t h e  deck of t h e  mower a t  

t h e  conc lus ion  of t h i s  t e s t .  

A view from t h e  r i g h t  of t h e  S e v a r t  proposed guard 

l o c a t e d  2 i nches  above t h e  ground i n  p r e p a r a t i o n  

f o r  a p e r p e n d i c u l a r  t e s t  o f  t h e  95  p e r c e n t i l e  

dummy i s  shown. 

A v i e w  from t h e  r i g h t  d u r i n g  t h e  test d e s c r i b e d  
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i n  Photograph 32 i s  shown. 

Photograph 34. 

Photograph 35. 

Photograph 3 6 .  

Photograph 3 7 .  

Photograph 38. 

Photograph 39. 

Photograph 4 0 .  

Photograph 4 1 .  

A view from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Photograph 32 i s  shown. The  

e n t i r e  dummy passed  under t h e  guard and bo th  l e g s  

and one arm w e r e  under t h e  mower deck a t  t h e  

conc lus ion  of t h i s  t e s t .  

A view from t h e  r i g h t  of t h e  S e v a r t  proposed guard  

l o c a t e d  a t  ground l e v e l  i n  p r e p a r a t i o n  f o r  a 

p e r p e n d i c u l a r  t e s t  of t h e  95  p e r c e n t i l e  dummy i s  

shown. 

A view of t h e  t e s t  cou r se  and t h e  9 5  p e r c e n t i l e  

dummy i n  p r e p a r a t i o n  f o r  t h e  t e s t  d e s c r i b e d  i n  

Photograph 35 i s  shown. 

A view from t h e  r i g h t  du r ing  t h e  t es t  d e s c r i b e d  

i n  Photograph 35 i s  shown. 

A view from t h e  r i g h t  a t  t h e  conc lus ion  of t h e  

t e s t  d e s c r i b e d  i n  Photograph 35 i s  shown. 

A c l o s e r  view from t h e  r i g h t  a t  t h e  conc lus ion  of 

t h e  t e s t  d e s c r i b e d  i n  Photograph 35 i s  shown. One  

arm of t h e  dummy was under t h e  m o w e r  deck a t  t h e  

conc lus ion  o f  t h i s  t e s t .  

A view from t h e  r i g h t  of  t h e  S e v a r t  proposed guard  

l o c a t e d  4 i n c h e s  above t h e  ground i n  p r e p a r a t i o n  

f o r  a p a r a l l e l  t e s t  of t h e  95 p e r c e n t i l e  dummy i s  

shown. 

A view from t h e  r i g h t  d u r i n g  t h e  test  d e s c r i b e d  

i n  Photograph 40  i s  shown. 



Photograph  4 2  e 

Photograph  43. 

Photograph  44. 

Photograph  4 5 .  

Pho tograph  46. 

Photograph  4 7 .  

Photograph 4 8 .  

Pho tograph  49. 
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A r i g h t  r e a r  q u a r t e r  v i e w  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  4 0  i s  shown. 

A r i g h t  rear  quar te r  v iew a t  t h e  c o n c l u s i o n  o f  t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  40 i s  shown. Both 

legs  of t h e  dummy w e r e  u n d e r  t h e  g u a r d  and under  

t h e  mower deck a t  t h e  c o n c l u s i o n  of t h i s  t e s t .  

A view from t h e  r i g h t  of t h e  S e v a r t  p r o p o s e d  guard  

l o c a t e d  2 i n c h e s  above t h e  g round  i n  p r e p a r a t i o n  

f o r  a p a r a l l e l  t e s t  of t h e  9 5  p e r c e n t i l e  dummy i s  

shown.  

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  44 i s  shown. 

A v i e w  from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  4 4  i s  shown. Both 

l e g s  of t h e  dummy w e r e  u n d e r  t h e  g u a r d  and under  

t h e  mower deck a t  t h e  c o n c l u s i o n  of t h i s  t e s t .  

A view from t h e  r i g h t  of  t h e  S e v a r t  p r o p o s e d  guard  

l o c a t e d  a t  ground level i n  p r e p a r a t i o n  f o r  a 

p a r a l l e l  t es t  w i t h  t h e  9 5  p e r c e n t i l e  dummy i s  

shown. 

A view from t h e  r i g h t  d u r i n g  t h e  tes t  d e s c r i b e d  

i n  Pho tograph  4 7  i s  shown. 

A view from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  4 7  i s  shown. Both 

l e g s  a n d  o n e  a r m  of t h e  dummy w e r e  u n d e r n e a t h  t h e  

mower deck a t  t h e  c o n c l u s i o n  of this tes t .  
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P h o t o g r a p h  5 0 .  A view from t h e  r i g h t  o f  t h e  S e v a r t  proposed guard  

p o s i t i o n e d  2 i n c h e s  above t h e  s k i d  and w i t h  t h e  

s k i d  a t  ground level i n  p r e p a r a t i o n  f o r  a 

p e r p e n d i c u l a r  t e s t  o f  t h e  95 p e r c e n t i l e  dummy i s  

shown. 

P h o t o g r a p h  51.  A v i e w  from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Photograph 50 i s  shown. 

P h o t o g r a p h  52 .  A v i e w  from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Photograph 50  i s  shown. 

A view from t h e  rear a t  t h e  conclusion of  t h e  t e s t  

d e s c r i b e d  i n  Photograph 5 0  i s  shown. T h e  dummy 

passed  e n t i r e l y  b e n e a t h  t h e  g u a r d  and t h e  mower 

P h o t o g r a p h  5 3 .  

deck d u r i n g  t h i s  t e s t .  

A view from t h e  r i g h t  o f  t h e  S e v a r t  proposed guard  

l o c a t e d  3 i n c h e s  be low t h e  s k i d  level  of  t h e  mower 

and w i t h  t h e  guard  l o c a t e d  a t  ground leve l  i n  

p r e p a r a t i o n  f o r  a p e r p e n d i c u l a r  t es t  of  t h e  95 

p e r c e n t i l e  dummy i s  shown. 

P h o t o g r a p h  5 4 .  

P h o t o g r a p h  55 .  A view from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  54 i s  shown. 

P h o t o g r a p h  56.  A v i e w  from t h e  r i g h t  a t  t h e  c o n c l u s i o n  o f  t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  54 is  shown. T h e  

dummy p a s s e d  b e n e a t h  t h e  g u a r d  and t h e  deck of  t h e  

mower d u r i n g  t h i s  t e s t .  

P h o t o g r a p h  5 7 .  A view from t h e  r i g h t  o f  t h e  S e v a r t  p roposed  guard  

l o c a t e d  3 i n c h e s  b e l o w  t h e  skid of t h e  mower and 

w i t h  t h e  g u a r d  a t  g round  l e v e l  i n  p r e p a r a t i o n  f o r  



Photograph 5 8 .  

Photograph 5 9 .  

Photograph 6 0 .  

Photograph 6 1 .  

Photograph 6 2 .  

Photograph 6 3 .  

Photograph 6 4 .  

Photograph 6 5 .  

Photograph 6 6 .  

Photograph 6 7 .  
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a p a r a l l e l  t e s t  of t h e  9 5  p e r c e n t i l e  dummy i s  

shown. 

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Photograph 57 is  shown. 

A view from t h e  r e a r  a t  t h e  conc lus ion  of t h e  t e s t  

d e s c r i b e d  i n  Photograph 57 i s  shown. The dummy 

passed  under  t h e  guard and was comple te ly  under 

t h e  mower deck a t  t h e  conc lus ion  of t h e  t h i s  t e s t .  

A v iew of t h e  exemplar Bush Hog 1 0 5  mower 

o p e r a t i n g  wi thout  guard and w i t h  t h e  s k i d  of t h e  

mower a t  ground l e v e l  i n  a pecan grove is shown. 

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Photograph 6 0  i s  shown. 

A view f r o m  t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Photograph 6 0  i s  shown. 

A view from t h e  r i g h t  d u r i n g  t h e  t es t  d e s c r i b e d  

i n  Photograph 6 0  i s  shown. 

A view from t h e  r e a r  du r ing  t h e  t e s t  d e s c r i b e d  i n  

Photograph 6 0  i s  shown. 

A view of t h e  q u a l i t y  of t h e  c u t  produced du r ing  

t h e  tes t  d e s c r i b e d  i n  Photograph 6 0  i s  shown. 

A view from t h e  r i g h t  of t h e  S e v a r t  proposed guard 

p o s i t i o n e d  a t  ground l e v e l  i n  p r e p a r a t i o n  f o r  a 

mowing t es t  i n  t h e  pecan grove i s  shown. 

A v i e w  from t h e  r i g h t  du r ing  t h e  t es t  d e s c r i b e d  

i n  Photograph  66  i s  shown. 
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A view from t h e  r i g h t  d u r i n g  t h e  t e s t  desc r ibed  Photograph 68. 

Photograph 6 9 .  

Photograph 7 0 .  

Photograph 71. 

Photograph 7 2 .  

Photograph 7 3 .  

Photograph 7 4 .  

Photograph 75. 

Photograph 7 6 .  

Photograph 7 7 .  

i n  Photograph 6 6  i s  show,. 

A view from t h e  r i g h t  d u r i n g  t h e  t e s t  desc r ibed  

i n  Photograph 6 6  i s  shown. 

A r i g h t  r e a r  q u a r t e r  v iew d u r i n g  t h e  t e s t  

d e s c r i b e d  i n  Photograph 6 6  i s  shown. Ma te r i a l s  

have ga the red  i n  f r o n t  of t h e  guard t o  t h e  e x t e n t  

t h a t  t h e  w h e e l s  of t h e  t r a c t o r  a r e  beginning t o  

s l i p  i n  t h i s  photograph.  

A view from t h e  r e a r  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  Photograph 6 6  i s  shown. 

A view from t h e  r e a r  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  Photograph 6 6  i s  shown, 

A v i e w  from t h e  r e a r  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  Photograph 6 6  i s  shown. 

A view from t h e  r i g h t  a t  t h e  conc lus ion  of t h e  

t e s t  d e s c r i b e d  i n  Photograph 6 6  i s  shown. 

A view from t h e  r i g h t  a t  t h e  c o n c l u s i o n  of t h e  

t e s t  d e s c r i b e d  i n  Photograph 6 6  i s  shown. 

A view from t h e  r e a r  a f t e r  t h e  S e v a r t  proposed 

guard was removed from t h e  mower i n  o r d e r  t o  

ex t r i ca te  t h e  t r a c t o r  a t  t h e  c o n c l u s i o n  of t h e  

t es t  d e s c r i b e d  i n  Photograph 6 6  i s  shown. 

A r i g h t  r e a r  q u a r t e r  view of t h e  S e v a r t  proposed 

guard and t h e  m a t e r i a l s  g a t h e r e d  by t h e  guard 

d u r i n g  t h e  t e s t  d e s c r i b e d  i n  Photograph 66  is 

shown. 



Photograph  78. 

Pho tograph  7 9 .  

Pho tograph  80.  

Pho tograph  8 1 .  

Pho tograph  8 2 .  

Pho tograph  8 3 .  

Pho tograph  8 4 .  

Pho tograph  8 5 .  

Pho tograph  8 6 .  

1 0  

A view of t h e  p a t h  of t r a v e l  d u r i n g  t h e  e n t i r e  

t e s t  d e s c r i b e d  i n  Pho tograph  6 6  i s  shown. The 

S e v a r t  p roposed  g u a r d  clogged c o m p l e t e l y  and s t u c k  

t h e  t r a c t o r  a f t e r  1 0 1  f e e t  o f  t r a v e l  d u r i n g  t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  6 6  i s  shown. 

A view of t h e  S e v a r t  p r o p o s e d  guard  p o s i t i o n e d  2 

i n c h e s  above t h e  g round  i n  p r e p a r a t i o n  f o r  a 

mowing tes t  i n  t h e  pecan  g r o v e  i s  shown. 

Another  v i e w  s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

Photograph 7 9  i s  shown. 

A v iew from t h e  r i g h t  d u r i n g  t h e  t e s t  d e s c r i b e d  

i n  Pho tograph  7 9  i s  shown. 

A r i g h t  rear q u a r t e r  v iew a f t e r  one round of t h e  

t e s t  d e s c r i b e d  i n  P h o t o g r a p h  7 9  i s  shown. 

A l e f t  r e a r  q u a r t e r  v iew of t h e  m a t e r i a l  g a t h e r e d  

i n  t h e  guard  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  P h o t o g r a p h  7 9  i s  shown. 

A view o f  t h e  mater ia l  s t u c k  and g a t h e r e d  i n  t h e  

guard  a t  t h e  c o n c l u s i o n  of t h e  t e s t  d e s c r i b e d  i n  

Photograph 7 9  i s  shown. 

Another  v i e w  s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

Photograph 84 i s  shown. 

A view of a compar i son  of t h e  q u a l i t y  of c u t  f o r  

one s w a t h  made w i t h  t h e  exemplar  mower w i t h o u t  

guard  and  one  s w a t h  made w i t h  t h e  exemplar  m o w e r  

equ ipped  w i t h  t h e  S e v a r t  p r o p o s e d  guard i s  shown. 

The s w a t h  c u t  w i t h o u t  g u a r d  i s  a t  t h e  r i g h t  and  



Photograph 87. 

Photograph 88 .  

Photograph 89.  

Photograph 9 0 .  

Photograph 9 1 .  

Photograph 9 2 .  

Photograph 9 3 .  
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t h e  s w a t h  c u t  w i t h  guard  i s  a t  t h e  l e f t .  

Ano ther  view s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

P h o t o g r a p h  86 i s  shown. 

A v i e w  of a compar ison o f  t h e  q u a l i t y  o f  c u t  

p roduced  by t h e  exemplar  mower w i t h o u t  guard  and 

by t h e  exemplar  mower w i t h  g u a r d  i s  shown. T h e  

swa th  c u t  w i t h o u t  guard  i s  a t  t h e  r i g h t  and t h e  

swa th  c u t  w i t h  guard  d u r i n g  t h e  t e s t  d e s c r i b e d  i n  

P h o t o g r a p h  7 9  i s  a t  t h e  l e f t .  

Ano ther  v i e w  s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

P h o t o g r a p h  8 8  i s  shown. 

Another  v i e w  s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

P h o t o g r a p h  88 i s  shown. 

A v i e w  o f  a mowing tes t  of t h e  mower w i t h o u t  guard  

and w i t h  t h e  s k i d  p o s i t i o n e d  2 i n c h e s  above t h e  

ground i n  t h e  pecan g r o v e  i s  shown. 

A v i e w  f rom t h e  l e f t  d u r i n g  t h e  t e s t  d e s c r i b e d  i n  

P h o t o g r a p h  9 1  i s  shown. 

A v i e w  o f  t h e  q u a l i t y  o f  c u t  p roduced  i n  t h r e e  

d i f f e r e n t  swa ths  of t h e  exempla r  m o w e r  i s  shown. 

The  s w a t h  a t  t h e  r i g h t  was c u t  by t h e  mower w i t h  

s k i d  a t  ground l eve l  and no g u a r d .  The s w a t h  i n  

t h e  middle  w a s  c u t  by t h e  exempla r  mower w i t h  

S e v a r t  p r o p o s e d  g u a r d  p o s i t i o n e d  2 i n c h e s  above 

t h e  g r o u n d .  The  s w a t h  a t  t h e  l e f t  w a s  c u t  by t h e  

exemplar mower w i t h o u t  g u a r d  w i t h  t h e  skid 

posi t ioned 2 i n c h e s  above t h e  ground .  



P h o t o g r a p h  9 4 .  

Pho tograph  95.  

Pho tograph  9 6 .  

Pho tograph  9 7 .  

Pho tograph  98.  

P h o t o g r a p h  9 9 .  

P h o t o g r a p h  1 0 0 .  

P h o t o g r a p h  1 0 1 .  

P h o t o g r a p h  1 0 2 .  

Pho tograph  1 0 3 .  

P h o t o g r a p h  3 0 4 .  
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Another  v iew s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

Photograph 93 i s  shown. 

Another  v i e w  s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

Photograph 93 i s  shown. 

A v i e w  of  a compar i son  o f  t h e  q u a l i t y  of  c u t  

produced i n  t h e  t h r e e  s w a t h s  as  d e s c r i b e d  i n  

Photograph 93 as t h e y  a p p e a r e d  on  t h e  day  a f t e r  

c u t t i n g .  

Another  v iew s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

Photograph 9 6  i s  shown. 

A view of t h e  exempla r  m o w e r  w i t h o u t  guard  and 

w i t h  t h e  s k i d  p o s i t i o n e d  2 i n c h e s  above t h e  ground 

mowing t h r o u g h  some w i l d  plum b u s h e s  i s  shown. 

Another  v iew d u r i n g  t h e  tes t  d e s c r i b e d  i n  

Photograph 98 i s  shown. 

Another  v i e w  d u r i n g  t h e  t e s t  d e s c r i b e d  i n  

Photograph 98 i s  shown. 

A v i e w  of  t h e  q u a l i t y  of c u t  d u r i n g  t h e  t e s t  

d e s c r i b e d  i n  Pho tograph  98 i s  shown. 

A v i e w  of  t h e  q u a l i t y  of c u t  d u r i n g  t h e  t e s t  

d e s c r i b e d  i n  Pho tograph  98 i s  shown. 

A v i e w  o f  t h e  q u a l i t y  of c u t  d u r i n g  t h e  t e s t  

described i n  Pho tograph  9 8  i s  shown. 

A v i e w  from t h e  rear  of t h e  S e v a r t  p r o p o s e d  guard  

p o s i t i o n e d  2 i n c h e s  above t h e  ground i n  

p r e p a r a t i o n  f o r  a t es t  mowing plum b u s h e s  as 

d e s c r i b e d  i n  P h o t o g r a p h  98 i s  shown. 



Photograph 1 0 5 .  

Pho tograph  1 0 6 .  

Photograph 107. 

Photograph 1 0 8 .  

Photograph 1 0 9 .  

Pho tograph  1 1 0 .  

Pho tograph  111. 

Photograph 1 1 2 .  

1 3  

A view from t h e  r i g h t  i n  

d e s c r i b e d  i n  Pho tograph  

A v i e w  o f  a compar ison 

p r e p a r a t i o n  f o r  t h e  t e s t  

1 0 4  i s  shown. 

of t h e  q u a l i t y  of c u t  

produced by t h e  exemplar  mower w i t h  t h e  S e v a r t  

proposed guard  and w i t h o u t  t h e  g u a r d  i s  shown. 

The swath  c u t  w i t h  t h e  exempla r  mower equipped 

w i t h  t h e  S e v a r t  p roposed  g u a r d  i s  a t  t h e  r i g h t  and 

t h e  swa th  c u t  by  t h e  exemplar  mower w i t h o u t  guard  

i s  a t  t h e  l e f t .  

Another  v iew s i m i l a r  t o  t h a t  d e s c r i b e d  i n  

Pho tograph  1 0 6  i s  shown. 

A view from t h e  rear  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  Pho tograph  1 0 4  i s  shown. 

A l e f t  rear q u a r t e r  v iew a t  t h e  c o n c l u s i o n  of  t h e  

t e s t  d e s c r i b e d  i n  Pho tograph  1 0 4  i s  shown. 

A v i e w  from t h e  l e f t  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

described i n  Pho tograph  1 0 4  i s  shown, 

A v i e w  of t h e  S e v a r t  p roposed  g u a r d  t h a t  had t o  

be removed t o  e x t r i c a t e  t h e  t r a c t o r  a t  t h e  

c o n c l u s i o n  o f  t h e  t e s t  d e s c r i b e d  i n  Pho tograph  1 0 4  

i s  shown. 

A v i e w  of t h e  materials  g a t h e r e d  by t h e  S e v a r t  

p roposed  g u a r d  d u r i n g  t h e  t e s t  d e s c r i b e d  i n  

Pho tograph  1 0 4  i s  shown. The t o t a l  d i s t a n c e  

t raveled d u r i n g  t h e  t e s t  d e s c r i b e d  i n  Photograph 

1 0 4  u n t i l  t h e  g u a r d  p l u g g e d  and s t u c k  t h e  t r a c t o r  

w a s  1 1 0  f e e t .  



Photograph 113.  

Photograph 1 1 4 .  

Photograph 115 a 

Photograph 1 1 6  

Photograph 1 1 7  e 

Photograph 1 1 8 .  

Photograph 1 1 9 .  

Photograph 1 2 0 .  
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A view from t h e  r i g h t  of t h e  S e v a r t  proposed guard 

l o c a t e d  a t  ground l e v e l  i n  a f i e l d  w i t h  o l d  

p l a n t e r  furrows,  o l d  growth and new growth i s  

shown. 

A r i g h t  r e a r  q u a r t e r  v i e w  d u r i n g  t h e  t e s t  

d e s c r i b e d  i n  Photograph 113 i s  shown .  

A view from t h e  r e a r  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  Photograph 113 i s  shown. 

A view of t h e  m a t e r i a l s  g a t h e r e d  by t h e  Seva r t  

proposed guard be fo re  c a u s i n g  t h e  t r a c t o r  t o  s p i n  

t h e  w h e e l s  and s t i c k  a t  t h e  c o n c l u s i o n  of t h e  test 

a s  d e s c r i b e d  i n  Photograph 113  i s  shown. 

A view from t h e  r e a r  a t  t h e  c o n c l u s i o n  of t h e  t e s t  

d e s c r i b e d  i n  Photograph 113 i s  shown. 

A v i e w  of t h e  S e v a r t  proposed guard w h i c h  had t o  

be removed from t h e  exemplar mower t o  e x t r i c a t e  

t h e  t r a c t o r  a t  t h e  c o n c l u s i o n  o f  t h e  t e s t  

d e s c r i b e d  i n  Photograph 113 i s  shown. 

Another view s i m i l a r  t h a t  d e s c r i b e d  i n  Photograph 

118 i s  shown. The d i s t a n c e  t r a v e l l e d  d u r i n g  t h e  

test  of Photograph 113 b e f o r e  t h e  guard  plugged 

and caused  t h e  t r a c t o r  t o  s p i n  and s t i c k  was 7 5  

y a r d s .  

A v i e w  of t h e  exemplar mower w i t h o u t  guard and 

with the s k i d  a t  ground l e v e l  i n  t h e  f i e l d  

d e s c r i b e d  a t  PhotoaraDh 113 is shown- 
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Photograph 1 2 1 .  A r i g h t  r e a r  q u a r t e r  v i e w  of t h e  m o w e r  w i t h  t h e  

s k i d  s e t  a t  ground leve l  i n  p r e p a r a t i o n  f o r  t h e  

t e s t  desc r ibed  i n  Photograph 1 2 0  i s  shown. 

A view from t h e  r e a r  d u r i n g  t h e  t e s t  desc r ibed  i n  

Photograph 1 2 0  i s  shown. The exemplar mower 

wi thout  guard d i d  no t  c l o g  nor  jam nor  cause  t h e  

t r a c t o r  t o  s t i c k  even wh i l e  o p e r a t i n g  w i t h  t h e  

Photograph 1 2 2 .  

s k i d s  a t  ground l e v e l  i n  t h i s  f i e l d  w i t h  o l d  

p l a n t e r  fu r rows .  

Photograph 1 2 3 .  An o v e r a l l  f r o n t a l  view of t h e  S e v a r t  proposed 

guard i s  shown. 

A view from t h e  r i g h t  of t h e  S e v a r t  proposed guard 

i s  shown. 

A view of  t h e  bottom of t h e  S e v a r t  proposed guard 

i s  shown. 

A view of t h e  t o p  of t h e  S e v a r t  proposed guard i s  

shown . 

Photograph 1 2 4 .  

Photograph 1 2 5 .  

Photograph 1 2 6 .  
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N G I N E E R I N G  COMPANY 
CO N 5 U L T  I NC EN G I N E E RS 

3503 C H A R L E S T O N  R O AD 

NORMAN OKLAHOMA 73069 

May 5 ,  1989 

M r .  George Vernon 
Keck ,  Mahin & C a t e  
8 3 0 0  S e a r s  Tower 
233  S .  Wacker D r .  
Chicago,  IL 6 0 6 0 6- 6 5 8 9  

R e :  Klementovich vs A l l i e d  Produc ts  

Dear M r .  Vernon: 

One copy of a photograph commentary t o  accompany t h e  
photographs  s e n t  t o  you on  May 4, 1989 i s  e n c l o s e d .  

S i n c e r e l y  your s ,  

F r a n k l i n  J .  Appl  

, FJA/ss 

Enclosure  



A P P L  E N G I N E E R I N  
CO NS U LTI N C  EN C I N E E R S 
3503 C H A R L E S T O N  R O A D  

NORMAN OKLAHOMA 73069 

OFFICE 4 0 5 / 3 2 9 . 2 9 0 0  

H O M E  4 0 5 / 3 2 1 . 4 1 8 2  

May 5 ,  1 9 8 9  

M r .  Gary S .  Nelson 
1 1 0  P e r s h i n g  Ave. 
College S t a t i o n ,  TX 7 7 8 4 0  

R e :  Klementovich vs A l l i e d  P r o d u c t s  

Dear Mr. Nelson 

One copy of a pho tograph  commentary t o  accompany t h e  
p h o t o g r a p h s  s e n t  t o  you on May 4 ,  1 9 8 9  i s  e n c l o s e d .  

S i n c e r e l y  y o u r s ,  

F r a n k l i n  J. Appl 

FJA/SS 

E n c l o s u r e  



I N G  COMPANY 
CONS U LTI NG E N C  I N EERS 

3503 C H A R L E S T O N  R O A D  

N O R M A N  O K L A H O M A  73069  

O F F I C C  4 0 5 / 3 2 9 . 2 9 0 0  
HOME 4 0 5 / 3 2 1 . 4  182 

May 4 ,  1989 

Mr. Gary S. Nelson 
110 Pershing Ave. 
College Station, TX 7 7 8 4 0  

Re: Xlementovich v s  Allied Products 
Bowlan vs Allied Products 

Dear Mr. Nelson: 

Copies of videotapes of our testing of the Sevart 
guard on a Bush Hog 105 (mower with chain on top) f o r  the 
Klementovich case and on a Bush Hog 206 (mower with no 
chain on top)  f o r  the Bowlan case are enclosed. 

Copies of my photographs on Klementovich are 
enclosed. 

Sincerely yours, 

Franklin J. Appl 

FJA/SS 

Enclosure(s) 



A P P L  E N G I N E E R I N G  C O M P A N Y  
C 0 N S U LT I N G  EN G I N E  E R S  
3503 CHARLESTON R O AD  

NORMAN O U L A H O M A  73069 

O F F I C E  4 o s i 3 2 9 . 2 9 0 0  
H O M E  4 0 5 / 3 2  I .4 1 8 2  

May 4 ,  1989 

Mr. Gary S. Nelson 
110 Pershing Ave. 
College Station, TX 77840 

Re: Klementovich vs Allied Products 
Bowlan vs Allied Products 

Dear Mr. Nelson: 

Copies of videotapes of our testing of the Sevart 
guard on a Bush Hog 105 (mower with chain on top) for the 
Klementovich case and on a Bush Hog 206 (mower with no 
chain on top) f o r  the Bowlan case are enclosed. 

Copies of my photographs on Klementovich are 
enclosed ~ 

Sincerely y o u r s ,  

Franklin J. Appl 

FJA/SS 

Enclosure(s) 



LAW OFFICES OF 

AHIN & CATE 
A PARTNERSHIP INCLUDING PROFESSIONAL C O R P O U ~ O N S  

CABLE ADORESS 
WAMSC0lT' 

T E l M  
25-3411 

TELECORER 
(312) 876-3582 

8300 SEARS TOWER 

233 SOUTH WACKER DRIVE 

CHICAGO, ILLINOIS 60606-6589 

(312) 876-3400 

WASHINGTON, D.C. 

LOS ANGELES, CALIFORNIA 

HOUSTON, TEXAS 

PEORIA, ILLINOIS 

OAKEROOK TERRACE, ILLINOIS 

B~ENUM*ER 06236- 015  
DIRECTDIAL ( 3 1 2 )  876- 6105  

SCHAUMEURG. ILLINOIS 

May 3 ,  1 9 8 9  

V I A  FEDERAL EXPRESS 

Dr. Franklin J. Appl 
Appl Engineering Company 
3503 Charleston Road 
Norman, Oklahoma 73069 

Re: Klementovich v. Allied Products Corp. 

Dear Frank: 

Enclosed are the exhibits that were marked at the deposition 
of John Sevart. 

Best regards, 

KECK, MAHIN & CATE 

By : 
G ernon 

GV/mp 

Enclosure 



T E l M  
253411 - 

TEECOPtER 
(312) 876-3582 

RLENUMEER 0 6 2  3 6- 0 15 
O I R E C T D ~ L  ( 3 1 2 )  876-6105 

1. LAW OFFICES OF 

AHIN & CATE 
A PARTNERSHIP INCLUDING PROF&SSIONAL Com&moss 

8300 SEARS TOWER 

233 SOUfH WACKER O R M  

CHICAGO, ILLINOIS 606~36-6589 

(312) 876-3400 

Dr. Franklin J. Appl 
Appl Engineering Company 
3503 Charleston Road 
Norman, Oklahoma 73069 

April 5, 1989 

Re: Klementovic,, v. A 

Dear Frank: 

lied Products Corp. 

1730 PE"SfLVANL.4 AVENUE. N.W. 
sum 350 

WASHWGIDH. O.C. 20006-4706 
( 2 W  347-7006 

PEORU S A W S  pL4zA 
SWTE 640 

PEORIA. W l S  61602-8866 
(309) 673-1681 

ONE MIO AMERCA PtAZA 
sum loo0 

OAKBRCOK TERfvIcE. l lLNoLs 60181-4447 
(312) 954-2100 

1699 E. yxXH)FlELD R O M  
swn 206 

SCHAUMBURC. lcuNOtS 60173-4933 
(312) 530-1200 

Enclosed is page 57 of the plaintiff's deposition in the 
above case. 

Very truly yours, 

KECK, MAHIN & CATE 

GV/mp 

Enclosure 



CABCE AODESS 
' H A M S W  - 

TELEX 
25-3411 
I__ 

TELECORER 
(312) 876-3582 

LAW OFFICES OF 

KECK, MAHIN & CATE 
.4 PART-.EfLSHIP IYCLL.DING PRoFEsSlONAL CORPORmOhS 

8300 SEARS TOWER 

233 SOUTH WACKER DRIVE 

CHICAGO, ILLINOIS 60606-6589 

(312) 876-3400 

. .  

1730 P E " S T " L 4  A W .  N.W. 
rn 350 

WASHMTDN. D.C. 20006-4706 
(2W 347-7006 

PEmw S A W S  PLAZA 
m w  

PEORIA. ILLWOK3 81602-8866 
(309) 873-1681 

March 31, 1989 
ONE MD A)*Eww\ PLAZA 

SUITE loo0 

(312) 954-2100 

1699 E "OOoFlllD ROAO 
SUI?€ 206 

SCHAJJMBURG. W i S  60173-4933 
(312) 330-1200 

Omf l001 (  TERRACE. W I S  60181-4447 

Dr. Franklin J. Appl 
Appl Engineering Company 
3503 Charleston Road 
Norman, Oklahoma 73069 

Re: Klementovich v. Allied Products Corporation 

Dear Frank: 

Enclosed are copies of the depositions of Ted Klementovich, 
Betty Klementovich and Justin Morales in the above case. 

Very t r u l y  yours, 

KECK, MAHIN & CATE 

By : 

GV/mP 

Enclosures 



CABLE ADDRESS 
?iAMSCOTT‘ 
- 
l€L€x 
253411  - 

TELECOPlER 
(312) 876-3582 

LAW OFFICES OF 

AHIN & CATE 
A PIRTSERSHIP I?.CLUDISC PROPU5104M corUORATIO\S 

8300 SEARS TOWER 

233 SOUTH WACKER DRIVE 

CHICAGO. ILLINOIS 60606-6589 

(312) 876-3400 

1734 PE”SRVIV(IA AVENUE. N.W. 
Sum 350 

VUSHNGTOH. D.C. 20006-4706 
(202) 347-7008 

PEORIA SAWGS PUZA 
Sctm 640 

PEORIA. W O f f i  61602-8866 
(309) 673-1681 

RLENUMWR 06236-015 
DfRECTDML ( 3 1 2 )  876-6105 

March 1 6 ,  1989 
ONE MID AWRiCA PVVA 

rn 1000 
0AKBRfX)K TERAMX. IUMIS 60181-4447 

(312) 954-2100 

1699 E. WOOORELO ROAD 
SJKE 206 

S W M B U R G .  RMOlS  60173-4933 
(312) 330-1200 

D r .  F r a n k l i n  J .  Appl 
Appl Eng inee r ing  Company 
3503 C h a r l e s t o n  Road 
Norman, Oklahoma 7 3 0 6 9  

R e :  Xlementovich v .  A l l i e d  P r o d u c t s  Corpora t ion  

D e a r  D r .  Appl: 

Enclosed a r e  t h r e e  photographs o f  a p r o t o t y p e  S e v a r t  guard .  
P l e a s e  c a l l  m e  once you have had a chance t o  rev iew them, 

V e r y  t r u l y  yours, 

KECK,  W I N  & CATE 

GV/mp 

E n c l o s u r e s  



J 

= .  

A P P L  E N G I N E E R I N G  COMPANY 
CONSULTING E N G I N E E R S  

NORMAN OKLAHOMA 7 3 0 6 5  
3503 C H A R L E S T O P :  R O A O  -. . 

O F F I C E  405/329.2900 
HOME 4 0 5 / 3  2 1-4 I8 2 

February 2 4 ,  1989 

Mr. Gary S. Nelson 
110 Pershing Ave. 
College Station, TX 77840 

Re: Klementovich vs Allied Products 

Dear Mr. Nelson: 

A copy of a videotape by Sevart is enclosed, 
pursuant to the request of George Vernon. 

Sincerely yours, 

FJA/ss 

Enclosure 
/ 

Franklin J. Appl \ 



CABLE ADDRESS 
‘HAMSCOlT 

TELEX 
253411 

TELECOPtER 
(312) 876-3582 

06236- 015 
D’RECTDML ( 3 1 2 )  876- 6105 

FILE NUMBER 

LAW OFFICES OF 

ICECK, LMAHIN & CATE 
A PARTNERSHI? INCLUDCNC P~~>FEsSIO\AL CORPORATlOhS 

8300 SEARS TOWER 

233 SOUTH WACKER DRIVE 

CHICAGO, IUlNOlS 60606-6589 

(312) 876-3400 

1730 PENNSRWNIA A W E .  N W 
SWlE 350 

M I N G T O N .  D.C. 20006-4706 
(202) 347-7006 

PEORIA SAVINGS PlAU 
SUJTE 640 

PEW@. ILLINOIS 61602-8866 
(309) 673-1681 

ONE MID AMERICA PLAU ~- 
m 1000 

OAKBAOOK TERRACE. W I S  60181-4447 
(312) 954-21M) 

1699 E. WOODFELD ROAD 
SUfE 206 

SCHAUMBURG. U O I S  60173-4933 
(312) 330-1200 

February 1 3 ,  1989  

D r .  F r a n k l i n  J.  Appl 
Appl Engineer ing  Company 
3503 Cha r l e s ton  Road 
Norman, Oklahoma 73069  

R e :  Klementovich v .  A l l i e d  P roduc t s  Corpora t ion  

Dear D r ,  Appl: 

I w a s  g lad  t o  have had t h e  o p p o r t u n i t y  t o  meet w i t h  you and 
Mike Noland on Monday evening .  I n  o r d e r  t o  advance t h e  b a l l  a 
l i t t l e  f u r t h e r  i n  your  e v a l u a t i o n  of whether you can o f  a s s i s t -  
ance t o  u s ,  I am e n c l o s i n g  a paper w r i t t e n  by M r .  S e v a r t  on h i s  
r o t a r y  m o w e r  guard,  a s  w e l l  as  a copy of  a v i d e o t a p e  p repa red  by 
S e v a r t .  I would be g r a t e f u l  i f  you could  review t h e s e  a t  your  
e a r l i e s t  convenience and t h e n  g i v e  m e  a c a l l  so  t h a t  w e  can 
d i s c u s s  t h e  m a t t e r  f u r t h e r .  

Very t r u l y  y o u r s I  

KECK, MAHIN & CATE 

By : 
George Vernon 

G V D P  

Enc losures  
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13as ic iliachine design pliilosopliy inc ludes  the requirement  of  providing 

d r.cdsurlclt)ly :cl te  d t i s iy r i .  The e t h i c a l  Foundation f o r  t h i s  requireitlent iiiay 

be found i r i  the Code o f  Ethics  f o r  Pi.ofessiona1 Engineers ," ) which s t a t e s :  

"Lngineers ,  i n  t l i e  f u l f i l l n i e n t  o f  t h e i r  p ro fe s s iona l  

d u t i e s ,  s h a l l  h o l d  paramount the s a f e t y ,  hea l th  a n d  

welfare  o f  the pub l i c  i n  t he  performance o f  t h e i r  

p ro f t t  s s i end 1 d u  t i c s . " 
1 

A tool used by d e s i g n  engineers  to  comply with t h i s  requirement i s  h a z j r d -  

r i s  k - u  t i 1 i t y  dna l y s i  s .  

There i s  110 need to introduce any coiriplex mathematical ana lys i s  

techriiques o r  t n  de'Je1op a new vocabulary,  understood on ly  by a few 

s p e c i a l i s t s  i n  a l imi ted  f i e l d  of technology. 

hazard i s  some f ea tu re  o f  a machine which has t h e  propens i ty  t o  cause 

i n j u r y  t o  t h e  human body. Typ ica l ly ,  t hese  a r e  pinch po in t s ,  weights ,  

I n  simple langiage ,  a 

kn ives ,  b e a t e r s  o r  o t h e r  p a r t s  of the machine which a r e  necessary f o r  the  

machine t o  function a n d  which during normal o p e r a t i o n ,  have s u f f i c i e n t  

energy s t o r e d  in  t hem t o  produce i n j u r y .  

I 

Risk i s  a iiieasure o f  t he  s e r iousness  of the hazard a n d  i s  a functiorl 

of  t he  frequency o f  occurrence and the poter i t ia l  s e v e r i t y  o f  the r e s u l t i n g  

i n j u r y .  

then the  r i s k  would riot be high.  On t he  o t h e r  hand, i f  the acc ident  can  

cause  d e a t h ,  then the risk i s  maximum f o r  dea th  i s  the u l t ima te  risk. 

I f  a given hazard produces numerous a c c i d e n t s  bu t  o f  rninor s e v e r i t y ,  

U t i l i t y  is  simply a measure of how well the  machine per oms i t s  

intended funct ion. 

be considered a t  a l l  phases of  t h e  design process, 

I t  i s  an important aspect  o f  machine des gn and must 

Features o f  a design 
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w j i i ~ t i  utirluly 1c:duc.e u t i  I i ty iriay cause the d e s i g n  to  be r e j ec ted  by potent id l  

u s e r s .  Th i s  requires the designer t o  make design t r ade- of f s  such t h a t  a 

red:oridl)I(! (Jd lance i s  achieved;  i . e . ,  s a f e t y  cannot be ignored in  the  

i n t e r e s t s  o f  u t i l i t y  b u t  on the o t h e r  h a n d ,  u t i l i t y  cannot be ignored i n  

the interests o f  s a f e t y .  

The f i r s t  s tep  in iriaking a h a z a r d- r i s k - u t i l i t y  analys is  is  t o  review a 

proposed desigri for foreseeable  hazards.  This may be done by the use of 

hun ian  f ac to r s  concepts such as  comparing the ava i l ab le  energy i n  the 

offendirly iiiachine elernent w i t h  t h a t  required t o  cause i n j u r y . ( * )  

a l s o  be accoinpl ished by comparing the machine with s imi la r  iiiachines includ- 

I t  can 

ing those used i n  urirelated i n d u s t r i e s  (technology t r a n s f e r ) ,  by reference 

t o  the ava i l ab le  l i t e r a t u r e ,  a n d  by considering pa ten t s .  Not o n l y  niust 

expected usage be considered b u t  so must foreseeable misuse be considered, 

The risk i s  then evaluated .  This may be accomplished by the use 8 f  

h u m a n  f a c t o r s ;  by the review o f  acc iden t  s t a t i s t i c s  ( t h e  head-count 

technique) ;  a n d  by reference t o  the a v a i l a b l e  l i t e r a t u r e  including t h a t  f o r  

s imi la r  machines and the medical profess ion .  Unfortunately,  p a s t  h i s t o r y  

indica tes  t h a t  engirieers o f t en  iriust be t o l d  by the medical profession t h a t  

excessive ser ious  i n j u r i e s  a r e  being i n f l i c t e d  on  the opera to r s ,  a n d  bystanders,  

using a machine as exemplified by corn pickers and ro tary  mowers. To b r i e f l y  

d i g r e s s ,  the medical profess ion  was w r i t i n g  a b o u t  "corn picker h a n d"  in 

I W I , ( ~ )  a n d  t o  date ,  indus t ry  has done nothing t o  s i g n i f i c a n t l y  reduce the  

r i s k  assoc ia ted  w i t h  t h e  machine. 
I 

The f i r s t  l i n e  of a t t a c k ,  once rlsk has been es tab l i shed  t o  be 

s i g n i f i c a n t ,  i s  t o  a t t emp t  t o  e l i m i n a t e  t he  hazard. Seldom can th is  be done 

and s t i l l  m a l n t a i n  t h e  f u n c t i o n  and u t i l i t y  o f  t he  machine. A k n i f e  t h a t  
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w o u l d  n c ~ ~  CIJL tiuiiidri f l e s h  w o u l d  not cut  much e l s e .  I f  the  h a z a r d  cannot be 

e l i i i i i n a t e d  then the designer should g u a r d  a g a i n s t  the hazard t o  minimize the  

r i s k  i l  riol reduce i t  t o  zero. I t  s h o u l d  be noted t h a t  guarding can be 

accoiripl ished i n  three d i f f e r e n t  ways or by a combination the reof .  

guards,  guarding by con t ro l ,  a n d  guarding by loca t ion  a r e  well known 

Barr ier  

concepts t o  be applied by the machine des igner .  ( 4 )  J 5 )  

I f  t he  f i r s t  two design s t r a t e g i e s  f a i l ,  then t h e  minimuin t o  be done 

i s  t o  adequately warn aga ins t  the h a z a r d .  Considerable l i t e r a t u r e  i s  

a v a i l a b l e  on t h i s  topic  a n d  w i l l  not be repeated i n  t h i s  paper. (6) , ( 7 )  , ( B )  

S u f f i c e  i t  t o  say t h a t  general statements which a r e  n o t  s p e c i f i c  t o  the 

danger l e v e l ,  act ion t o  be taken,  a n d  the consequences of n o t  t a k i n g  the  

required a c t i o n s ,  a r e  n o t  adequate. Warnings which w i l l  never rmch  

those exposed t o  the h a z a r d  cannot be expected t o  be very e f f e c t i v e  i n  

reduci ng r i  s k, 

I n  r a r e  occasions,  i t  may n o t  be poss ib le  t o  e l iminate  the hazard, 

guard a g a i n s t  the h a z a r d ,  or t o  adequately warn  of the  h a z a r d .  When t h i s  I 

occurs the t e s t  becomes one o f  comparing the  b e n e f i t s  o f  the product t o  

s o c i e t y  a g a i n s t  the r i s k .  For example, several  chemicals a n d  toys have 

f a i l e d  t h i s  t e s t  and have been banned by government a c t i o n .  

f o r  the  general  pub1 i c ,  a n d  a n  embarrassment t o  t h g  engineering profess ion,  

many vic t ims were required (more o f  the head-count syndronie) before t h e  

government took ac t ion .  

Unfortunately 

I 

I n  conclusion o f  t h i s  sec t ion ,  t h e  procedure i s  q u i t e  s t r a i g h t  forward. 

I t  must  be applted i n  an unbiased, n o n - p o l i t i c a l ,  and knowledgeable manner 

t o  be successful b u t  t he  rewards are  s i g n i f i c a n t  bo th  t o  s o c i e t y  and to the  
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No i n j u t  i c s ,  Flo c la ims!  

Des i q n  PI1 i 1 osophy Appl i ed _-  -- 

I n  exwining an ag r i cu l t u r a l  r o t a r y  mower several hazards a r e  apparent. 

The P T O  dr ive  1 ine,  the r o t a t i n g  blades,  the propensity o f  the blades t o  

throw objects  froiii beneath the mower when s t r uck ,  gear box couplings, a n d  

the  weight o f  the Iliachine i n  a raised pos i t ion ,  a l l  present a forseeable 

h a z a r d  t o  both operators o f  the equipment a n d  t o  bystanders. I n  t h i s  paper, 

only the h d z a r d  associated w i t h  the r o t a t i n g  blade wil l  be considered 

Even i f  a s i n g l e  accident  h a d  n o t  been recorded, i t  i s  foreseeable t ha t  

a n  extrenie1y h i g h  r isk rriust be assigned t o  t h i s  hazard. I t  I s  well known 

t h a t  the  smaller ro tary  mowers, powered by 3 Hp t o  8 Hp engines,  represent  
I 

a s i g n i f i c a n t ,  a n d  unreasonable, r i sk  as now marketed. W i t h  the increased 

ava i l ab l e  horsepower and blade weight, i t  i s  obvious t ha t  human contact  with 

the blade o f  a n  ag r i cu l t u r a l  ro tary  mower w o u l d  r e s u l t  i n  tremendous physical 1 

in ju ry  a n d  poss ib ly  death. Reported accidents do bear  t h t s  o u t .  

Can the h a z a r d  be el iminated? The authors see  no way a t  t h i s  time t o  

produce a mower t h a t  can c u t  wr i s t - s ize  sapplings a n d  n o t  cut  arms, legs a n d  

to r sos .  

guarding and th i s  i s  the a t t a ck  taken i n  the e f f o r t  being reported. 

I f  the  r i sk  o f  blade contact  i s  t o  be redyced i t  must be done hy 

Applying the three g u a r d i n g  concepts; i . e . ,  b a r r i e r ,  con t ro l ,  a n d  

loca t ion ,  t h e  authors considered locat ion f i r s t .  

t h e  in take ,  j t  was found t h a t  t he  t r a c t o r ,  h i t ch ,  and  deck d i d  n o t  prevent 

po ten t ia l  blade con tac t  a t  the intake.  

anthropomorphic dumny revealed t h a t  even w i t h  t h e  three-point  hitch mounted 

Limiting the problem t o  

Testfng using a 95 percen t i l e  
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h 
. .  

u r i i l s ,  t l ic oper,i tor would c o n t a c t  the blade i f  p i tched  forward from the  

t r a c t o r .  T t i i s  i s  e x a c t l y  w h a t  happens t o  t he  un res t r a ined  o p e r a t o r  when 

tlic Lrdctor inadver te r i t ly  s t r i k e s  a physical b a r r i e r  such as  a hidden stump, 

rock ,  o r  d i t c h ,  a l l  o f  which are fo re seeab le  i n  t he  normal ope ra t ing  

cnvi roniricnt o f  t h e  iiiachinery. 

For the o p e r a t o r ,  the only  " s a f e "  l oca t ion  would be on the  t r a c t o r  

when the  mower i s  being powered. A s  noted above, ope ra to r s  do not  always 

leave t h e  t r a c t o r  o f  t h e i r  own accord a n d  f u r t h e r ,  i t  i s  fo re seeab le  t h a t  

con t r a ry  t o  s a f e  p r a c t i c e ,  r i d e r s  o r  bystanders  may be p re sen t .  

p o s s i b l e  t o  provide s e a t  b e l t s  on the  t r a c t o r  o r  t o  provide a "deadman" 

device  w i t h  the  t r a c t o r ,  t h i s  i s  not u n i v e r s a l l y  done by t r a c t o r  manufac turers .  

Fu r the r ,  the rnar\uiacwrer.s o f  a g r i c u l  t u r d 1  r o t a r y  mowers have no con t ro l  over  

the t r a c t o r  to be used o r  o f  t he  conduct a f  the o p e r a t o r .  I t  was concluded 

by t h e  au thors  t h a t  t he  hazard was not  a n d  could not be considered "guarded 

by l o c a t i o n " .  

While 
I 

* 

I 

-- -- 

Guarding by con t ro l  wou ld  be exemplif ied by some type o f  deadman device  If 

on the t r a c t o r .  

Pa ten t  b u t  has riot been adopted by any t r a c t o r  manufacturer .  

the  co r r ec tnes s  of t h i s  d e c i s i o n  by t r a c t o r  irianufacturers,  i t  i s  beyond the  

cont ro l  o f  most manufacturers  o f  a g r i c u l t u r a l  r o t a r y  mowers, I t  should be 

recognized t h a t  even the deadman concept would n o t  p r o t e c t  r i d e r s  or bys tanders  

from the hazard. 

This concept  was suggested inany yea r s  ago by the  Dooley 
(9) Independent o f  

t 

W i t h  th is  background, t h e  authors concluded t h a t  a b a r r i e r  guard would 

be the  only concept which would reduce the  risk o f  b l a d e  c o n t a c t  any 

s i g n i f i c a n t  amount and be w i t h i n  the con t ro l  o f  t he  mower manufacturer .  

au thors  a g r e e  w i t h  this practice,  
inexcusable  fo r  a manufacturer of  a t r a c t o r  n o t  t o  provide ROPS 
and a s e a t  b e l t  and this has been true f o r  many y e a r s .  

1 

*The reader  should  n o t  construe this statement t o  mean t ha t  t he  
I t  i s  a b s o l u t e l y  professionally 
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The f o l l o w i n g  c r i t e r i a  were developed by the  a u t h o r s  f o r  a b a r r i e r  

9 u d r - d  to bc used 011 d i i  a g r i cu l t u r a l  ro tary  mower: 

1 .  

2. 

3 .  

4. 

5 .  

5 .  

7 .  

8.  

9. 

10. 

I 

Mus t  n o t  u n d u l y  i n t e r f e r e  with the admittance of the material  to  

! J C  c u t .  ( P l u g g i n g )  

Must p r e v e n t  s i gn i f i c an t  blade contact  f o r  a wide spectrum o f  

humans, riot 1 iniited so le ly  t o  foreseeable opera to rs .  

Must n o t  unduly reduce the qua l i ty  of cu t  with respect  t o  t h a t  

of the unguarded mowers. ( S k i p p i n g )  

M u s t  be durable. 

Nust be ad jus tab le .  

/,lust riot a d d  s i g n i f i c a n t  cos t  t o  the machine. 

Must accept a wide range o f  vegetation t o  be cu t .  

S h o u l d  look "a  pa r t "  o f  the mower. 

Would be benef ic ia l  i f  automatically adjus tab 

height b u t  not mandatory. 

Would be des i rab le  i f  the gua rd  were t o  o f f e r  

o f  

or 

A p o s s  

e w i t h  cu t t  

a secondary bwef  i t 

p r o t e c t i n g  the machine such as by preventing the entry  of rocks 

overly large  s t i c k s  i n t o  the mower. 

b le  c r i t e r i a  n o t  l i s t e d  was the inclusion o f  a mechanical i n t e r -  

lock a s  a p a r t  o f  the f ron ta l  g u a r d  which would prevent blade ro ta t ion  with 

the guard removed. The manufacturer gho has concern t h a t  t h e  guard  m i g h t  

be removed should consider t h a t  concept. 

a device a s  .part  of the continuing design r esea rch  associa ted w i t h  the  

sa fe ty  of agr icu l tu ra l  ro ta ry  mowers. However, t e s t i n g  t o  d a t e  has n o t  

indicated t h a t  there would be m o t i v a t i o n  t o  remove the  g u a r d  and the guard 

does o f f e r  protection t o  the machine as we71 as t o  humans, 

The authors  p l a n  to  develop such 
, 
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011 J ~ ) r . r ~ d i i c L i o n  b a s i s ,  a note should be placed i n  the owner's iiianual 

aining the importance o f  the  guard a n d  warning agains t  removal. 

l a r  wdrning should be placed on the mower deck. 

warning i s  gone when the guard i s  removed.) 

Example No. 1 

A 

(Not on t h e  g u a r d  a s  

- - 

The f i r s t  uni t  so equipped w a s  a f i v e  ( 5 )  foot  pull- type agr icu l tu ra l  

ro tary  riiower. This design i s  shown i n  f igure  1 .  The u n i t  was fabr ica ted 

o f  m i l d  s t e e l  tubing a n d  was adjus tdble  b y  manually ra i s ing  or  lowering 

the g u a r d  w i t h  respect t o  brackets at tached t o  the f ron t  o f  the mower deck. 

The design was expanded t o  f i t  a seven ( 7 )  foo t  pull- type u n i t  o f  the same 

manufacturer but t h i s  u n i t  d i d  not receive extensive t e s t i ng .  

I 

The basic design se lected was t h a t  o f  a comb g u a r d  a n d  was found i n  a 

br ief  pa tent  search fo r  ro tary  lawn mowers. ( l o ) y ( l l )  The s p a d i n g  o f  the 

teeth o f  the comb was s e t  b y  reference t o  anthropometric t ab les .  (12) , 113)  

a n d  t a b l e s  for  opening s i z e  vs .  dis tance  to  the h a z a r d  point ,  ( 7 4 )  The guard 

was then tested on various types o f  grass and  weeds. I t  was found t h a t  when 

mowing b i n d  kieed the vegetation would  attempt t o  c o l l e c t  a t  t h e  juncture  o f  

t h e  comb teeth a n d  upper support tube. 

t h a t  t h i s  problem was t o t a l l y  el iminated b y  placing a length o f  1 / 2  inch 

s tee l  reinforcing b a r  horizonta l ly  across the  comb tee th  as shown in Figure 1 .  

Extensive t e s t s  were conducted on the u n i t  including the  mowing o f  weeds, 

By experimentation i t  was discovered 

t 

Johnson grass ,  pasture w i t h  hedge regrowth u p  t o  an inch a n d  a half i n  diameter,  

dried grass  a n d  var ious  types of noma1 grasses .  

rough and contained rocks a n d  small stumps, was mowed without  damage t o  the 

guard .  

h a d  t o  be repaired. 

Pasture l a n d ,  which was 

The g u a r d  performed well under a l l  t hese  mowing c o n d i t i o n s  a n d  never 
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To ~ ~ v ~ l w k  (.lie g u d r d i n y  e f f e c t i v e n e s s  o f  the guard,  a 95 p e r c e n t i l e  

anttiroportiorptiic duiiirny was dropped from the  back o f  the t r a c t o r  i n t o  the  

p a t h  I J f  ttle iiowcr a n d  was a l s o  l a i d  o n  the ground so t h a t  the t r a c t o r  could 

s t r a d d l e  the dummy. I n  no t e s t  was the dummy i n j u r e d ,  The guard tended 

t o  work the durrirny t o  orie s i de  o r  the o t h e r  u n t i l  i t  rolled f r e e  o f  the  rriower. 

The estimated manufacturing c o s t  o f  t h i s  u n i t  i n  l o t s  of five-hundred 

(1982 d o l l a r s )  i s  $ 3 6 . 3 4 .  The u n i t  had no adve r se  e f f e c t  on q u a l i t y  o f  c u t ,  

d id  not  c log ,  was durable ,  could func t ion  i n  a wide range of vege ta t ion ,  was 

a d j u s t a b l e ,  a n d  d i d  o f f e r  t he  des i r ed  p r o t e c t i o n .  I t  was the  opinion o f  the I 

au tho r s  t ha t  the device was a n  accep tab le  des ign  a n d  t h a t  t he  concept was 

proven t o  b e  a de s i r ab l e  one. 

Example No. 2 - - 

The second u n i t  s e l e c t e d  was o f  the t h r e e- p o i n t  h i t c h  type.  This 

mower a l s o  h a d  a f i v e  ( 5 )  f o o t  c u t  b u t  was c l o s e r  t o  t h e  r e a r  t i r e s  o f  the  

t r a c t o r  t h a n  were the towed u n i t s .  

Fab r i ca t ion  and design i s  q u i t e  s i m i l a r  t o  the f i r s t  example, 

The des ign  i s  shown i n  Figure 2 .  

1 
Figure 3 

i l l u s t r a t e s  t h i s  design using an autoniatic a d j u s t i n g  f e a t u r e .  

has not  y e t  been f ab r i ca t ed  o r  t e s t e d  b u t  w i l l  be in t he  near  f u t u r e .  

T h i s  concept 

Tes t s  on t h i s  u n i t  have been l imi ted  wi th  ex t ens ive  t e s t i n g  planned 

for next  suiiuner a n d  f a l l .  

tha t  t he  u n i t  performs much l i k e  the  f i r s t  example d id .  

manufacturing c o s t  i n  1982 d o l l a r s  i s  $45.16 ( f o r  a l o t  s i z e  o f  500 u n i t s . )  

However, the  t e s t i n g  completed t o  d a t e  i n d i c a t e s  
t 

The es t imated  

Conclusions 

The authors  have found the risk assoc ia ted  w i t h  the f r o n t a l  opening o f  

a g r i c u l t u r a l  r o t a r y  mowers t o  be extremely high. Because design a l t e r n a t i v e s  

do exist  which a r e  t e c h n i c a l l y  and economfcally f e a s i b l e  and do not  adve r se ly  
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a f f e c t  t h e  u t i  I I L ~  [ i f  t he  m c h i n e ,  the  uriguarded i n t a k e  renders  the design 

unreasonably dangerous and thus d e f e c t i v e ,  Proof of  t h e  excess ive  r i s k  i s  

t he  nu inbr r  of serious i n j u r i e s  and dea ths  t h a t  have r e s u l t e d  from t h e  use  

o f  a g r i c u l t u r a l  ro t a ry  mowers, 

I n  t he  opinion o f  the a u t h o r s ,  the comb guard i s  one design a l t e r n a t i v e  

t h a t  can be e f f e c t i v e  i n  s i g n i f i c a n t l y  reducing the r i s k  a s soc i a t ed  with 

a g r i c u l t u r d l  r o t a r y  nawers w i thou t  any g r e a t  reduct ion  i n  u t i l i t y .  I t  i s  

s i n c e r e l y  hoped t h a t  manufacturers  w i l l  i nco rpora t e  t h i s  guard, or some 

s i m i l a r  dev ice ,  to prevent the i n j u r i e s  and dea ths  t h a t  now occur .  
1 
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The witness i s  a consult ing engineer and  president  of Appl Engineering 
Company. 
He has a video tape o f  t e s t s  t h a t  he conducted a t  Bush Hog. 
He has never seen a f i lm with screaming and ho l le r ing .  
He tes ted  a B u s h  Hog guard with the guard adjusted down t o  the  ground. 
The t r a c t o r  speed was two m p h .  
I n  one out  of s ix teen t e s t s ,  the  guard prevented any extremity of the dummy 
from going under the mower deck. 
I n  the o ther  15  t e s t s ,  a t  l e a s t  one limb of the dummy went under the  deck 
of the mower. 
He tes ted  the g u a r d  on  a mower mounted t o  a three  point h i t ch .  When the  back 
wheel r o l l s  over the dummy, the  mower deck ra i ses  u p .  
Lengthening the hitching distance between the three  point  hitch a n d  the 
t r a c t o r  would probably defeat  the action of the three  point  h i t ch .  
I f  extending the distance between the t r a c to r  a n d  mower a n d  a d d i n g  a g u a r d  
would prevent the dummy from going under the deck and  y e t  m a i n t a i n  
the u t i l i t y  o f  the product, t h e n  the g u a r d  would  be a good thing t o  have. 
The t e s t  g u a r d  was ad jus tab le .  
t o  the  skid of the  mower. 
The witness t e s ted  the u t i l i t y  of the g u a r d .  
The mower was t es ted  by mowing wild p l u m  bushes. They were 6-8' t a l l .  
During the t e s t  t h a t  the  witness conducted, the rear  wheel always ran 
over the dummy. 
When the gua rd  was s e t  a t  g round  l eve l ,  i t  scrapes u p  and co l l e c t s  
material a n d  s tops the t r a c t o r .  
The g u a r d  was n o t  positioned down with the mower skid ra i sed .  The t e s t s  
were conducted with t he  skids a t  g round l eve l .  

I t  could be moved u p  and down r e l a t i v e  

The witness did no t  fee l  such a t e s t  was necessary because the  g u a r d  was 
clogging u p  a n d  the  mower was n o t .  


